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Bam. (oh.) Bamardiston’s Beports, Chancery, foL, 1 toL, 1740— 

1741 

Bam. (k. b.) .. BarnaTdisttm'f Beports, King’s Bench, foL, 2 to1s.i 

1728—173# 

Barnes Barnes’ NotOs of ^Cases of Practice, Oommon Pleas, 

1 vol., 1732—1760 

Batt. .. Batty’s Beports, King’s Bench (Ireland), 1 ml., 1826 

—1828 

Beat. .. ,. .. Beatty's Reports, Chancery (Ireland), 1 ml., 1813— 

JS30 

J3oav. .. .. .. Beavau’s Reports, Bolls Court, 36 mis., 1838—1866 

Boav. & Wal. .. .. Boa van and Walford’s Bailway Failiaiuentary Oases, 

1 vol., 1846 

Beaw, .. .. .. Beawes’s IjOX Mercatoria 

Bellewe .. .. .. Bellewe’s Cases temp. Richard IL, King's Bench, 

1 vol. 

Bell, C. O. .. T. Boll's Crown Cases Reserved, 1 vol., 1868—1860 

Boll, Ct. of Sees. .. R. BoH’s Decisions, Court of Session (Scotland), 1 vol., 

1790—1702 

Bell, Ct. of Seas. fol. R. Boll’s Decisions, Court of Session (Scotland}, 

fol., 1 vol., 1704—1795 

Bell, Diet. Deo. .. S. S. Bell’e Didionary of Docieioiis, Com t of Session 

(Scotland), 2 vols., 1808-1833 

Bell, Sc. App. ., .. 8. S. Bell's Scotch Appeals House of I^ords, 7 vols., 

1812—1850 

Belt’s Sup. .. .. Bolt’s Supplement to Vesey Sen., Chancery, 1 vol., 

1746—1786 

Beni. .. .. Benloe’s (or Beudloe’s) Reports, King’s Bench and 

. Common Pleas, fol., 1 vol., 1615—1627 
Ben. & D. .. .. Bouloe and Dalison’s Reports, Common Fleas, fol., 

1 vol., 1357—1579 

Bing. .. .. .. Bingham’s Reports, Common Fleas, 10 vols., 1822— 

18J4 

Bing. (n. o.) .. .. Bingham’s New Oases Common Pleas, 6 vols., 1834 

—1840 

Bitt. Prac. Caa. .. .. Bittleston’s Practice Cases in Chambers under the 

Judicature Acts, 187S and 1875, 1 vol., 1676—1876 
Bitt. Bep. in Ch. Bittleston's Reports in Chambers (Queen’s Bench 

Division), 1 vol., 1883—1884 
Bl. Com. ,. ,. Blackstone's Commentaries 

BI. D. & Osh. .. .. Blackham, Dundas, and Osborne’s Reports, Practice 

and Nisi Frius (Ireland), l*vol., 1846—1848 
Bli. . .. .. Bligh’s Beports, House of Lords, 4 vols., 1819—1821 

Bli. (N. 8.) .. .. Bligh's Reports, House of Lords, New Series, 11 

vols., 1827—1837 

Bos. A P. .. .. Bosonquet and Puller’s Reports, Common Pleas, 

3 yols., 1796—1804 

Bos. & P. (N. B.) .. Bosanquet and Puller’s New Reports, Common Pleas, 

2 vols., 1804^—1807 , 

Braot. .. ' ., .. Brouton De Legibns et Consuetudinibus Anglise 

Bro. Abr. .. Sir J. Brooke’s Abridgment f • 

Bro. 0. O. .. .. W. Brown’s Chancery Reports, 4 vols., 1778—1704 

Bro. Eco. Rep. .. .. W. O. Biooke'sEoclesiastieal Reports, Privy Council, 

1 vol., 1850—1872 

Bvo. (w. O.) .. .. Sir R. Brooke’s New Oases, 1 vol., 1616—1668 

Bro. Pari. Cas. .. .. J. Brown’s Oases in. Parliament, 8 vols., 1702—1800 

Bro. Supp. to Mor. .. M. P. Brown’s Sujiplement to Moxison’s Dictionary 

of Decisions, Court of ^ssion (Sootiand), 6 vols. 
Bro. Sy nop. .. M. P. Brown’s Synopsis of Dedsions, Court of Session 

(Scotland), 4 vols., 1632—1827 

Brod. A Bing. .. .. Broderip and Bingham's Reports. Common Fleas, 

3 vols., 1819—1822 




ABBttKVIATIOim, 


XZXTii 


Brod. ft F. 
Broun 

Brown, ft Lush. 

Brownl. .. 

Bruce 

BuohsjD. .. 

Buck 

Bulat. 

Bunb. 

Burr. 

Burr. S. C. 
Burrell .. 


.. Brodi'ick and Fremantle^ Efoolesiaatiaal Beporta. 
Ptiry Council, 1 roll, 1703—1864 

.. Broun’s Justiotajy ^porta (Scotland), 2 Tola., l&42-~> 
1843 

.. Browning and Lusldngton'a Beporta, Admiralty, 
1 vol., 186^1866 

.. Brownl<^ and Qoldeaborough's Beporta, Common 
Fleas, ft jfMrta, 15G9—1624 

,. Bruce’s Decisiona, Court of Session (Sootland), 1714 
—1713 

,. Bnchanan*R Beports, Court of Session and Jiutioiary 
(Scotland), 1806—1813 

.. Buck’s Cases in Bankruptcy, 1 vol., 1816—1820 

Bulstrode’s Beports, Kinga Bench, fol., 3 parts in 
1 vol., 1610—1626 

.. Bunbury’s Reports, £xchequer,fol., 1 vol.,1713—1741 

.. Burrow's Reports, King's Bench, 3 vols., 1766—1773 

.. Burrow’s Settlement Cases, King’s Bench. I vol., 
1733—1776 

BiiiTell’s Beports, Admiralty, ed. by Marsden, 1 vol., 
1648—1840 


C. A. ,. .. 

O. B. 

C. B. (w. s.) 

C. C. A. 

C. C. Ct. Cas. .. 


C. L. B. .. 

O. P. D. 

O. & P. .. 

Cab. & Bl. 

Cald. Mag Cits, 
Calth. 

Camp. 

Carp. Pat. Cas. . 
Car. & Kir. 

Oar. & M. 


Cart. 

Carth. 

Cary 

Cas. in Ch. .. 

Css. Praot. K. B. 

Cas. Sett. f. .% 


Cas. temp. Finch 
Oas. temp, Bing 

Cas. temp. Talb. 

Ch. (preceded by date) .. 


Oh:. App... 
Oh. D. .. 
Oh. Bob... 


Court of Appeal 

Coniiuon Bench Beports, 18 vols., 1843—1836 
Coinmou Bench Beports, New Series, 20 vols., 1836— 
1865 

Court of Criminal Appeal 

Central Criminal Court Cases (SesMons Papers), 1834 
—(current) 

Common Law Beports, 3 voIs.r 1863—1866 
Law Beports, Common PleaSaDirision, 3 vols., 1873 
—1880 

Carrington and Payne’s Beports, Nisi Prius, 9 vols., 
1823—1841 

Cababt' and Bills’s Beports, Queen’s Bench Division, 
1 vol., 18S2—1885 

Caldecott's Magistrates Cases, 1 vol., 1777—1786 
Oalthrop's City of London Cases, hang's Bench, 1 voL, 
1609—1618 

Oanipbell’s Beports, Nisi Prius, 4 vols., 1807—1816 
Carpmael’s Patent Cases, 2 vols., 1602—1842 
Carrington and Kirwan’s Beports, Nisi Prius, 3 vols., 
1843—1853 

Carrington and Marshman’s Beports, Nisi Prius, 
1 vol., 1841—1843 

Carter’s Beports, Common Pleas, fob, 1 vol., 1664— 
1673 

Carthow’s Beports, King’s Bench, fol., 1 yoL, 1667— 
1700 

Cary's Beports, Chancery, 1 vol. 

Coses in Chancery, foL, 3 parts, 1660—1697 
Cases of Practice, King’s Bench, 1 voL, 1663—1773 
Cases of Settlements and Bemovals, 1 vol., 1689— 
1727 

•Cases temp. Finch, Chancery, fol., 1 voL, 1673—1680 
Select Cases temp. King, Ohanoety, fol., 1 vol., 1724 
—1733 

Cases in Eqiuity temp. Talbot, foL, 1 vol.^lTSO —1737 
Law Hbports, Chancery Division, sinoe 1890 (e.g., 

. [1891] 1 Oh.) 

Law Beports, Chancery Appeals, 10 vols., 1863—1875 
Law Beports, Chancery Division, 43 vols.. 1873—1890 
Ohristopfaer Bobinson’s Reports, Admiralty, 6 voLa, 

• 1798—1808 



Abbrsyiations, 


xuvni 

Ohar. Pr. 0a«. .. .. Charley's New Practioe Beports, 3 rols., 1875—1876 

Char. Cham. Caa. .. Charley’s Chamber Oases, 1 vol., 187.i—1876 

Chit, .. .. .. Ohitty^B Practice Beports, King’s Bench, 2 vole., 

1770—1822 

01. ft Fin. .. .. Clark and Finnelly’s Beports, House of Lords, 18 

voIb., 183b**~'1646 

Olay.Clayton’s B^portt Fleas of Assises at Torke, 

1 vol., 16S1—JA50 

Cli/. & Biok.Clifford and Biokards’ Loous Standi Beports^ 3 vols., 

1873—1884 

dif. & Steph.Gliflord and Stephens’ Loous Standi Beports, 2 vOls., 

1867—1872 

Cockb. & Bowe .. .. Cockbum and Bowe’s Election Oases, 1 vol., 1833 

Co. Ent. .. .. .. Ooko’s Entries 

Co. Inst. .. ,. .. Coke’s Institutes 

Co. Litt. .. .. .. Coke on Littleton (1 Inst.) 

Co. Bep. .. .. .. Coke’s Beports, 13 parts, 1572—1616 

0611. . .. .. Collyer’s Beports, Chancery, 2 vols., 1844—1846 

Coll. Jurid. .. .. Collectanea Juridica, 2 vols. 

Colies .. .. .. Colies’Cases in I’aihament, 1 vol., 1697—1713 

Colt. .. .. .. Coltnian’s Eegistration Cases, 1 vol., 1879—1885 

Com. ,. .. .. Cuinyns’ Bepoi-ts, King’s Bench, Common Pleas, and 

Exchequer, fol., 2 vols., 1695—1740 
Com. Cas, .. .. Commercial Cases, 1895—(current) 

Com. Dig. .. .. Oomyns’ DiMst 

Comb. .. .. .. OomberbaclrB Beports, TCing’s Bench, fol., 1 vol., 

1685—1698 

Con. ft Law. .. .. Connor and Lawson’s Beports, Chancery (Ireland), 

2 vols., 1841—1843 

Cooke & Al. .. . Cooke and Alcock’s Beports, King’s Bench (Ireland), 

, 1 vol., 1833—1834 

Cooke, Pr. Cos. .. Cooke’s Practice Reports, Common Pleas, 1 vol., 

1706—1747 

Cooke, Pr. Beg. . .. Cooke’s Piacstical Register of the Common Pleas, 

1 vol., 1702—1712 

Coop. G. . .. .. G. Cooper’s Reports, Chiincei-y, 1 vol., 1792—1816 

Coop. Pr. Cas. .. .. O. P. Cooper’s Reports, Chancery Practice, 1 vol., 

1837— 1838 

Coop. temp. Brough. .. O. F. Cooper’s Cases temp. Brougham, Chancery, 

1 vol., 1833—1834 

Coop. temp. Cott. .. O. P. Cooper’s Coses temp. Cottenham, Chancery, 

2 vols., 1846—1848 (and miscellaneous earlier cases) 

Corb. ft D. .. Corbett and Daniell's EJeciiqn Cases, 1 vol., 1819 

Coupei .. .. .. Couper’s Justiciary Beports (Scotland), 5 vols., 1868 

—1885 

Cowp. .. .. Oowper’s Reports, King’s Bench, 2 vols., 1774— 

1778 

Cox, 0.0. .. .. E. W. Cox’s Criminal Law Cases, 1843—(current) 

Cox ft Atk. .. .. Cox and Atkinson’s Registration Appeal Cases, 1 vol., 

1843—1846 

Cox, Eq. Cas. .. .. S. 0. Cox’s Equityfases, 2 vol^, 1745—1797 

Cox, M. ft H. .. .. Cox, Macrae, and H^ertslet’e County Courts Cases and 

Appeals, Vol. I., 1846—1852 ' 

Cr. ft J. .. .. .. Crompton and Jervis’s Reports, Exchequer, 2 vols., 

1830—1832 ^ 

Cr. & M... ., .. Crompton and Meeson’s Reports, Exchequer, 2 vols., 

1832—1834 

Or. M. ft B. .. Crompton, Mssson, and Bosooe's Beports, Exchequer, 

2 vols., 1834—f835 

Cr. ft Ph. .. .. Craig and PhiUips’ Beports, Chancery, 1 voL, 1840— 

1841 

Or. App. Rep. .. .. Cohen’s Criminal Appeal Reports, 1909—(current) 

Craw ft Dt .. ., Crawford and IMx’s Circuit Cases (Ireland), 3 vols., 

1838— 1846 



Abbrstiatiohs. 


zzxu 


Oraw. ft D. Abr. 0. 

Oresfl. Insolv. Oas. 
Crippa* Chitroh Gas. 
Oro. Gar. 

Oro. ^liz. 

Oro. Jao. 

Grtt. Dig. 

Gunn. 

Gurt. 


. Crawford and Dix's Abridged OamB (Ireland), 1 fol. 
1837—1838 

Ci-eHaweH's Inaolrenor Cases, 1 vol., 1837—1829 
Cripps’ Churob and Clergy Gases, 3 parts, 1847—1850 
.. Groke's Bepoits temp> Gaarles 1., King’s Bencb and 
Gomnron Jffoas, 1 vol., 1625—1641 
.. Croke’eISqioiliS temp, bUiaabeth, King's Bench and 
Gomnfon Fleas, 1 vol., 1582—1603 
.. Oroke's Reports temp. James I., King’s Benoh and 
Common Pleas, 1 vol., 1603—1625 
.. Cruise's Digest of the Law of Beal Property, 7 vols. 
.. Cunningham’s Reports, King's Benoh, fol., 1 vol., 
1734—1735 

.. Ourteis’ Ecolesiastioal Reports, 3 vols., 1834—1844 


Dalr. 

Dan. 

Dan. ft LI. 

Day. ft Mer. 

Dav. Pat. Gas. 
Dav. Ir. . 

Day 

Dea. ft Sw. 
Deac. 

Deac. ft Gh. 

Dears. & B. 

Dears. G. G. 
Deas ft And. 

DeG. 

DoO. K ft J. . 
De G. ft J. 


De O. J. ft Mm. 


De Q. M. ft G. . 
De G. ft Sm. 
Delane 


Den. 

Dick. 

Dig. 

Dirl. 


Dods. 

Donnelly 
Doug. ijl. Caa. . 
Doug. fK. B.) .. 

Dow 

Dow ft 01. 


Dow. ft L. 


.. Daliymple’s Deoinons, Court of Session (Scotland) 
fol., 1 vol., 1698—17'20 

Daniell’s Reports, Exchequer in Equity, 1 vol, 1817 
—1823 

.. Danson and Lloyd’s Mercantile Cases, 1 vol., 1828— 
1829 

.. Davison and Meriyale’s Reports, Queen's Bench 
1 vol., 1843—1844 

.. Davies' Patent Oases, 1 vol., 1785—1816 
., Davj's' (or Davies' or Davy’s) Reports'(Ireland), 
1 vol., 1604- 1611 

.. Day’s Election Cases, 1 vol., 1892—1893 

Deane and Swabey’s Ecclesiastical Reports, 1 vol., 
1866—1857 • 

.. Deacon's Reports, Hankniptcy, 4 vols., 1834—1840 
. Deacon and Ohitty's Reports, Bankruptcy, 4 vols., 
1832 - 1835 

.. Doarsly and Bell’s Crown Cases Reserved, 1 vol, 
1856—1868 

Dearsly’s Crown Cases Roserved, 1 vol, 1652—1866 
.. Deos and Anderson’s Decisions (Scotland), 6 vols., 
1829—1832 

.. Do Gex’s .Reports, Baukruptoy, 1 vol, 1844—1848 
.. De Gex, Fisher, aud Jones’s Reports, Chancery, 
4 vols., 1859 -1862 

.. De Gex and Jones’s Reports, Chancery, 4 vols., 1867 
—1859 

. f De Qex, Jones, and Smith’s Reports, Chancery, 

4 vols., 1862-1865 

.. De Gex, Macnagliion, and Gordon’s Reports, Chan¬ 
cery, 8 vols., 1851 —1857 

.. De Gox and Smale’s iieports, Chancery, 6 vols., 1846 
—1852 

.. Delane’s Decisions, Revision Courts, 1 vol, 1832— 
1835 

• .. Denison’s Crown Oases Reserved, 2 vols., 1844—1852 
.. Dickens’ Reports, Chancery, 2 vols,, 1559—1798 
.. Justinian’s Digest or Pandects 
.. Dirleton’s Decisions, Court of Session (Scotland), 
fol. 1 vol, 1665—1677 

.. Dodson’s Repoits, Admiralty, 2 vols., 1811—1S22 
Donnelly’s Reports, Chancery, 1 vol, 1886—1837 
.. Douglaoi Elation Gases, 4 vols., 1774—1776 
.. Douglas’ Reports, King’s Bench, 4 vols., 1778—1785 
.. Dow’s Reports, House of Lords, 6 vols., 1812—1818 
Dow aud Clark’c Reports, House of Lords, 2 vols., 
1827—1832 

.. Dowling and Lowndes’ Practice Reports, 7 vols., 

• •1843—1849 



zl 


abbreviations. 


Dow. db JKy. (k. s.] .. l>owliiig and liyland's Beporfas, King's Bench, 9 toIs., 

1822—1827 

Dow. & By. (if. o.) Dowling and Bylaud’s Magistrates’ Oases, 4 vols., 

1822—1827 

Dow. & By. (N. F.) Dowling-and Bylond's Beports, Nisi Prius, 1 paart, 

1822—182«„ 

Dowl. .. .. Dowling's Praetidb Reports, 9 Tols., 1830—1841 

Dowl. (xv. B.) .. .. Dowling's Practice Reports, New Series, 2 Tols., 

1841—1843 

Dr. & Wal.Drury and Walsh’s Reports, Chancery (Ireland), 

2 vols., 1837—1841 

Dr. & War. .. .. Drury and Warren's Reports, Chancery (Ireland), 

4 vola, 1841—1843 

Drew. . .. .. Drowry’s Ropoits, Chancery, 4 vols., 18*2—1859 

Drew. & Sm. .. ,. l>rewiy and Smnle’s Reports, Chanceiy, 2 vols., 1859 

—1866 

Drink water .. Drinkwater’s Reports, Common Pleas, 1 vol., 1839 

Drury temp. Nap. .. Dnixy’s Beports temp, Napier, Chancery (Ireland), 

1 vol., 1858—1859 

Drury temp. Sug. .. Drur/’s Reports temp. Sugden, Chancery (Ireland), 

1 vol., 1811—1844 

Dugd. Orig. .. Dugdale’s Origines ^uridiciales 

Dunl. (Ct. ot Sees ) .. Dunlop, Couitof fcJessiou Cases (Scotland), 2nd series, 

24 vols., 1838—1862 

Dunning.. .. Dunning’s Ropoits, King’s Bench, 1 vol., 1763— 

1764 

Durie .. .. .. Durie’s Decisions, Court of Session (Scutlaud), fol., 

1 vol., 1621—1642 

Dyer .. .. . Dyer’s Sports, King’s Bench, 3 vola, 1613—1681 

£. & B. .. .. 1. Kllis and Blaekbuiu’s Reports, Queen's Bench, 

8 vols., 1862—1858 

£S. & K. .. .. Kills and Kllis’s Reports, Queen’s Bench, 3 vols., 

1868—1861 

111 , B. & K. Kllis, Blackburn, andKlUs’s Reports, Queen’s Bench, 

1 vol., 1868—1860 

Eag. & Y, , . Kuglc and Younge’s Tithe Oases, 4 vols., 122.3—1825 

East .. . . East’s Repot ts. King’s Bench, 16 vols., 1800—1812 

Bast, P. C. ., .. Rust’s Picas of the Crown 

EScc. & Ad. .. .. Spinks’ Ecclesiastical and Admiralty Reports, 2 vola. 

1853—1855 

Eden .. Eden’s Reports, Chancery, 2 vole., 1757—1766 

Edgar .. .. Edgar’s Decisions, Court of Soasiun (Scotland^ fol., 

1724—1725 

Edw. .. .. .. Edwards’Reports, Admiralty, I vol,, 1808—1812 

Elchios .. . Elcbies’ Decisieus, Comb of Sessum (Scotland), 

2 vols., 1733—1754 

Eng. Pr. Cas. . Roscoe’s English Pi'ize Cases, 2 vols., 1745—1858 

Eq. Cas. Abr. . .. Abridgment of Cases in Equity, fuL, 2 vols., 1667— 

1744 

£q. Bap. , , ., Equity Beports, 3 vols., 1863—4856 

Esp. .. .. . . Espinkase’s Bepoita, Nisi Piius, 6 vols., 1793—1810 

Extdi. .. .. .. Exchequer Boports (Welsby, UarFstoue, and Gor¬ 

don), 11 vols., 1847—1866 

Ex. D> .. .. Daw Reports, Exchequer Division, 6 vols., 1876— 

1880 

F. & E. .. .. Foster and Pinl^^n’s Beports, Nisi Prius, 4 vols., 

1856 -1867 

F. (Ot. of Sees.) .. Eraser, Court of Session'Cases (Scotland), 6th series, 

1898—1906 

Pao. Cull, (with date) .. Faculty of Advocates, Collection of Decisions, Court 

of Se<.i:ion (Scotland), fol., let end '2nd senes, 
91 vols., 1762—1826 * . 
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Faa Cull. (jr. B.) {with Faculty of Advocate#, Oi^eotion of Xleciaioua, Qourt 
dni-e) of S^ion (Scotland), New Seriee. 1C vole., 1S25— 

1841 

Fala .Falconer's Decisions, Court of Seesioii (Scotland), 

2 vois„fol., 1744—1761 

Falo., A Fits. .. Falconer and Fitzherbert’s Election Oases, 1 voL, 1836 

—1838 “ 

Ferg. .. .. Ferguson's Consistorial Decisions (Scotland), 1 vol., 

1811—1817 

FitE*Q. .. .. Fitz-Gibbons* Eoports, King’s Bench, fol., 1 toI., 

1728—1731 

Fitz. Nat. Brev. ,. Fitzherbert’s Natura Brevium 

FI. & K. .. .. Flanagan and Kelly’s Ueports, Bolls Court (Ireland), 

1 vol., 1840—1842 

Fonbl. ,, .. Fonblanqiie’s Beports, Bankruptcy, 2 parts, 1849— 

1852 

For. .. .. Forrest’s Beports, Exchequer, 1 vol., 1800—1801 

Forb. .. .. Forbes’ Decisions, Court of Session (Scotland), fol., 

1 vol., 1705—1713 

Fort. De Laud. .. Fortosciie, De Laudibus liegum Auglias 

Fortes. Bep. .. .. Forteacne’s Beports, fol., 1 vol., 1692—1736 

Fost. .. .. b'cster’s Ci own Cases, 1 vol., 1743—1760 

Fount. .. Fountuinhutra Decisions, Court of Session (Scotland). 

fol., 2 vols., 1678—1712 

Fox & S. Ir. .. .. M. O. Fox and T. B. C. Smith’s Reports, King’s 

Bench (Ireland), 2 vole., 1S22—1825 

Fox & S. Beg. .. .. J. S. Fox and 0. L. Smith’s Bogistralion Caeca, 

1 vol., 1886—1805 

Freem (ch.) .. .. Fi'eeinan’s Beports, Chancery^ 1 vol., 1660—1708 

Freem. (k n) .. .. Freeman’s Repoits, King’s Bench and Common 

Pleas, 1 vol., 1670—1701 • 

Gal. A Dav. .. .. Gale and Davison’s Reports, Queen’s Bench, 3 vole., 

1811—1843 

Gale . .. Gale’s Bf'porta, Exchequer, 2 vola., 1835—1836 

Gib. Cod. .. Gibson’s Codex Juris Ecclosiastici Aiighcani 

GilF. .. .. .. Qififaid's Beports, Chancery, 5 vola., 1857—1865 

Qilb .. Gilbert’s Cases in Law and P]quity, 1 vol., 1713— 

1714 

Qilb. O. P. Gilbert's History and Practice of the Court of 

Common Pleas 

Gilb. (oh.) .. Gilbert’s Beports, Chancery and Exchequer, ioL, 

• 1 vol., 1706—1726 

Gilm. A F. .. Gilniour and Falconer’s Decisions, Court of Session 

(Scotland), 2 parts, Parti. (GilmoiU') 1661—1666 
Part II. (Falconer) 1681—1686 

Gl. & J. .. Glyu and Jameson’s Beports, Bankruptcy, 2 vols., 

1819—1828 

Glanv. . Glanville, De Legibus et Consuetudinibus Begui 

Angli» 

OJanv. El. Cas. *' ., Gianville’s Election Cases, 1 vol.. 1623—1624 
Glascock.. •• Glascock’s Reports (Ireland), 1 vol., 1831—1832 

Godb. .. .. Godbolt’s Reports, King’s Bench, Common Pleas, 

. and Exchequer, 1 vol., 1574—1637 

Gouldsb... Gouldsborougn’s Beports, Queen’s Bench and King's 

Bench, 1 vol., 1586—1601 

Gow .. .. Gow's Beports, Nisi Prius, 1 vol., 1819w>1820 

Gwill. .. .. .. Gwillim’s ^ithe Cases, 4 vols., 1224—1824 


.. flurLatone and Coltman's Beports, Exchequer, 4 vols., 
1862—1866 

.. Hurlstone and Norman’s Reports, Exchequer, 7 vols., 
• 18.56-1862 


H.A0. .. 

a. AN... 



xlii 


Abbbbyiationb. 


H. A Tw. .. Hall and Twells’ Beporto, Chauoery, 2 Tola., 184$— 

1850 

H. A W. .. .. Hurlatone and WalniBley’s Beports, Exchequer, 

1 vol., 1840—1841 

H, L. Oaa. .. .. Olark’a Beporte, House of Lords, 11 vole., 1847—1868 

Hag. Adm. .. .. Haggard’s Beports, Admiralty, 3 ▼ols., 1822—1836 

Hag. Cou. ,. .. Haggard’s Oonaisfeorial Beports, 2 vols,, 1789—1821 

Hag. Boc. ,. .. Haggard's Eix^esiasticHl Beports, 4 vole., 1827—1833 

Haues .. .. Hoiles’s Decisions, Ooui t of Session (Scotland), 

2 vols., 1766—1791 

Hale, O. L. .. .. Hale’s Common Iju-w 

Hale, P. C. .. .. Hale’s Pleas of the Oiown, 2 vols. 

Har. A Buth. .. .. Han'ison and Riitherfurd’s Beports, Common Pleas, 

1 vol., 1866—1866 

Har. & W. .. .. Hai'iison and Wollaston’s Beports, Sing’s Bench 

and Bail Court, 2 vola, 1835—1836 

Haro. ., .. .. Uurcarse’s Decisions, Court of Sossiou (Scotland), 

fol., 1 vol., 1681—1691 

Hard. .. .. .. Uaidrea’ liepoits, Exchequer, fol.,1 vol., 1656—1669 

Hoi'e .. .. .. Hare’s Beports, Chanceiy, 11 vols., 1841—1853 

Hawk. P. C. .. .. Hawkins’s Pleas of the Crown, 2 vols. 

Hayes .. .. Hayes’s Reports, Exchequer (Iieland), 1 vol., 1830— 

1832 

Hayes A Jo. .. .. Hayes and Jones’s Beports, Exchequer (Iieland), 

1 vol., 1832—1834 

Hem. A M. .. .. Hemming and Miller's Reports, Chancery, 2 vols., 

1862—1866 

Het. .. .. .. Hetley’a Beports, Common Fleas, fol., 1 vol., 1627— 

^ 1631 

Hob. .. .. .. Hobart’s Reports, Common Pleas, fol., 1 vol., 1613 

. —1626 

Hodg. .. .. .. Hodges' Reports, Common Pleas, 3 vols., 1836— 

1837 

.. .. .. Hogan's Reports, Rolls Court (Ireland), 2 vols., 1816 

—1834 

Holt (ADM.) .. .. W. Holt’s Rule of the Road Cases, Admiralty, 1 vol., 

1863—1807 

Holt (bq.) .. .. W. Holt’s'Equity Reports, 1 vol., 18-15 

Holt (K. B.) .. .. Sir John Holt’s Reports, King's Bench, fol., 1 vol. 

1688—1710 

Holt (N. P.) .. .. F. Holt’s Reports, Nisi Prius, 1 vol., 1815—1817 

Homo, Ot. of Sess. .. Home’s Decisions, Court of Session (Scotland), 

fol., 1 vol., 1736—1744 . 

Hop. & Colt. .. .. Hopwood and Coltman's Registiation Cases, 2 vols., 

1868—1878 

Hop. A Fh. .. .. Hopwood and PhBbriok’a Registration Cases, 1 vol., 

1863—1867 

Horn 4t H. Horn and Hui'lstoue’s Reports, Exchequer, 2 vols., 

1838—1839 

Hov. Suppl. .. .. Hovenden’s Supplement to Vesey Jun.’s Reports, 

Chancery, 2 vole., 1763—18H 

Hud. & B. ' .. ., Hudson and Brooke's Reports, King’s Bench and 

Exchequer (Ireland), 2 volf., 1827-*—1831 
Hum* .. .. .. Hume’s Decisions, Court of Session (Scotland), 

1 vol., 1781—1822 

Hut. .. .. .. Hutton’s Beports, Common Pleas, fol., 1 vol., 1617— 

1638 

Hy. B1. .. Henry Bladkstone’s Beports, Common Fleas, 2 vols., 

1788—1796 

8 . 

I. O. L. B. .. .. Irish Common Law Bepmts, 17 vols., 1849—1886 

1« Ch. B. ' .. .. Irieh Chance^ Beporte, 17 vols., 1860—1867 

il Eqi B. .. .. Irish EquiW Reports, 13 vols., 1838—1861 

I. L. E. .. .. Iridi Ijaw Beports, 13 Tol«.„ 1838—1851 



ABUR0VI4TIONS. 


Xliii 


1 . L. T. .. Irish Lav Times, 1867-^ourrent) 

I. B. (preceded by date) Irish Reports, since 1893 (e-p. [1894] 11. R.) 

I. R. 0. L. Irish Reports, Oomihon Tjaw, 11 vou., 1866-^1877 

I. R. Eq. .. Irish Imports, Equity, 11 vols., 1866—1877 

Ir. Giro. Oas. .. Irish Cii^t Oases, 1 roL, 1641—1843 

Ir. J^ir. . .. Irish Jurist, 18 role., 1849—1866 

Ir. L. Reo. 1st eer. .. Law Recorder (Ireland) 1st series, 4 yols., 1827— 

1831 

Ir. Ii. Reo. (n. s.) .. Iiaw Recorder (Ireland) New Series, 6 vols., 1833— 

1838 

Iry. .. .. .. Irvine’s Justiciary Reports (Scotland), 5 yols., 1852—- 

1867 

J. Bridg. ., ., Sir John Bridgman’s Reports, Oommon Fleas, foL, 

1 yol., 1613—1621 

J. P. .. .. Jiistico cd the Peace, 1837—(current) 

J. Shaw, Just. .. .. J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1848 

—1852 

Jac. .. Jacob’s Reports, Chanceiy, 1 vol., 1821—1823 

Jac. 4 W. Jacob and Walker’s Reports, Chancery, 2 vols., 1819 

—1821 

Jebb, 0. 0. .. .. Jebb’a Crown Cases Reserved (Ireland), 1 vol., 1829 

—1840 

Jebb & B, .. Jebb and Bouj-ke’s Reports, Queen’s Bench (Ireland), 

1 vol., 1841—1842 

Jebb & S. .. .. Jebb and Symes’ Repoits, Queen’s Bench (Ireland), 

2 yols., 1838—1841 

Jeuk. .. .. .. Jenkins' Reports, 1 vol., 1220—1623 

Jo. 4 Cor. .. .. Jones and Carey’s Ropoi-ts^ Exchequer (Ireland), 

1 vol., 1838—1839 

Jo. 4 Lat. .. .. Jones and La Touche’s Repoits, Chancery (Ii-eland), 

3 vols., 1844—1846 

Jo. Ex Ir. .. .. T. Jones’ Reports, Exchequer (Ireland), 2 vols., 1834 

—1838 

John. .. .. .. Johnson’s Reports, Chancery, 1 vol., 1868—1860 

John. 4 11. .. .. Johnson and Ilemming’s Reports, Chancery, 2 vols., 

1860—1862 

tTur. . .. .. Jurist Reports, 18 vols., 1837—1834 

Jur. (n. s.) .. .. Jurist Reports, New Series, 12 vols., 1835—1867 

Just. Inst. .. .. Justinian’s Institutes 

E. 4 O. .. .. . Keane and Oraut’s Registration Cases, 1 vol., 1834— 

. 1862 

K. 4 J. .. .. .. Kay and Johnson’s Reports, Chancery, 4 vols., 

1833—1853 

K. B. (i>receded by date) Law Reports, King’s Bench Division, since 1900 

[1901] 2 K. B.) 

Karnes, Diet. Dec. .. Karnes, Dictionary of Decisions, Court of Session 

(Scotland), fol., 2 vols., 1540—1741 

Karnes, Rem. Dec. .. Karnes, Remarkable Decisions, Court of Session 
• (Scotland), 2 vols., 1716—1762 

Karnes, Sel. Dec. Karnes, Select Decisions, Court of Session (Scotland). 

■ 1 vol., 1732—1768 

Kay .. .. .. , Kay’s Reports, Chancery, 1 vol., 1863—1834 

Keo. .. .. .. * Keble’s Itoports, foL, 3 vols., 1661—1677 

Keen .. .. Keen’s Reports, Bolls Court, 2 vols., 1836—1838 

KeiU .. .. .. Keilwey’sSports, King’s Bench, fol., 4 vol., 1327— 

1678. • 

Kel. .. ., ., Sir John, Kelyng’s Reports, Crown Oases, fol., 1 yoL, 

• 1662—1707 

Kel. W. .. .. W. Kelynge’a Reports, fol., 1 yol., Chancery, 1730— 

1732; :^g’8^ch, fol., 1731—1734 

Keny,.Kenyon’s Notes of Oases, King's Bench, 9 yols., 

175.3—1769 




*Kv Abbreviations. 

Keny. (CH.) .. .. Chancerj Cases in YoL II. of fieujon’s Notes of 

Crises, 1794 

Kilkenran .. Eilkerrsn’s Deoosions, Court of SeseioD (Scotland), 

fol., 1 voL, 1738—1762 

Knapp .. .. Knapp’s Beports, Privy Council, 3 vola., 1829—1836 

Kn, « Omb. .. .. Knapp and Ombler’s Kleotton Oeses, 1 vol., 1834— 

1835 

L. A .. . • Lord Advocate 

L. & G. temp. Flunk. .. Lloyd and Ooold’s Beports temp, Plunkett, Ohanowy 

(Ireland), 1 vol., 1834—1839 

L. ft O. tamp. Sugd. .. Lloyd and Goold's Beports temp. Sugden, Chancery 

(Ireland), 1 vol., 183d 

L. & Welsb. .. .. Lloyd and Wolaby’s Commercial and Mercantila 

Cases, 1 vol., 1829—1830 

L. G. B, .. .. . * Local Government Beports, 1902—(current) 

L, J, .. .. Law Journal, 1866—(current) 

L. J. (avic.) .. .. Law Journal, Admiralty, 1865—1876 

L. J. (Bor.) .. .. Law Jouinal, Bankruptcy, 1832—1880 

L. J. (cii.) .. .. liaw Journal, Chancery, 1822—(current) 

L. J. (o. F.) .. .. Law Journal, Common Pleas, 1822—1876 

L. J. (xooi..) .. .. Law Journal, EcclesiosticalCases, 1866—1875 

L. J. (XX.) .. .. I^aw Journal, Exchequer, 1830—1875 

L. J. (bx. XQ.) .. .. Law Journal, Exchequer in Equity, 1835—1841 

L. J. (k. b. or Q. D.) Ijaw Journal, King’s Bench or Queen’s Bench, 

1822—(cun-ent). _ 

L. J. (ai. o.) .. .. Law Journal, Magistrates'Oases, 1826—1896 

L. J. N. C. ., .. Ijuw Journal, Notes of Cases, 1866—1892 (from 1893, 

, see Law Jouinal). 

L. J. (o, 8.) .. Law Journal, Old Series, 10 vols., 1823—1831 

L. J, (p.).. .. ^. Law Journal, Probate, Divorce and Admiralty, 1876 

—(current) 

L. J. (p. ft M.) .. Law Jouriial, Probate atjd Matrimonial Cases, 1858— 

1859, 1866—1875 

L. J. (i>. o.) .. .. Law Journal, Privy Council, 1865—(current 

L. J. (f. m. & a.) .. Law Journal, Probate, Matrimonial and Admiralty, 

1860-1865 

Ij. M. ft P. .. .. Lowndes, Maxwell, and Pollock's Beports, Bail 

Court and Practice, 2 vols., 1850—1861 
L. B. .. .. Ijaw Beports 

L. B. A. ft K .. .. Law Bepoi-ts, Admiralty and Ecclesiastical Cases, 

4 vola, 1865—1875 

L. B. O. O. B.Law Bejwrts, Crown Cases B^served, 2 vols., 1665— 

.■ 1875 

L. B. C. P. .. .. Law Beports, Common Pleas, 10 vols., 1865—1875 

L. . .. .. Law Beports, Equity Cases, 20 vols., 1865—1875 

L. B. Elc^.' .. Law Beports, Exchequer, 10 vols., 1866—1875 

L. 'B. H. L.*< .. Law Bepdrts, English and Irish Appeals and Peerage 

. , * ^ Glaima, Hotise of Lords, 7 vols., 1866—1876 

L. B* Ind. Aipp< • • Beports, Indian Appeals, Privy Council, 1873— 

(current) « 

L. B. Ind.'App. SuQp. Law "Befants, Indian Appws, Privy Council, 
Vol, Suralemeiitary Volume, 1»72—1873 

L. B. Ir... Law Beports (Ireland), C^ncery end Common Law, 

32 vols., 1877—1693 ' 

L. B. P. O. .. Law Beports, Privy Council, 6 vols., 1865—1876 

L. B. P. ft D. .. Law Beports, Probate and Divorce, 3 vols., 1665— 

1875 V , 

L. B. Q. B. Law Beports, Qulron’s Bench, 10 vols., 1865—1876 

'L. B. ft Div. .. Law Beports, Scotch and Divorce Appeals, Uouse 

of Loras, 2 vols., 1866—1875 

Ta> T. .. Law Times Beporto, 1859—(current) 

L. T. Jo. .. Law Times Newspaper, 1843—(current) 

L. T. (o. a.) Law Times Beporm, Old^Sfoies, 34 vols., 1843—1860 




ABBRSTIAuTlOKfik 


1\V 


Lat 

Law& Bog. Oas. 
Ld. Baym. 

Leaoh .. 

IjO0 

Leo temp. Hard. 
Le. A Oa. 

Leon. 

Lev. 

Low. O. O, 

Ley 

Lib. Asa. 

Lilly 

Litt. 

Lofft 

Long. & T. 

Lud. E. O. 
Lamley, P. L. 0. 
Lush. 

Lut. 

Lut. Beg. Cas. . 
Lynd. 


Lane's Beports. Exoheaaer, fol., 1 toL, 1B05>»16U 
.. Latch’sBoTOTts, King’s Bench, fol., 1 toL, 1625—1623 
.. Lawson’s Begistratioo Oases, 18S5—(carren^ 

., Lord Baymond’s Beporta, King's Bench and Common 
Pleas. 3 Tola, 1694—1732 
.. Leach’s Crown Oases, 2 vola, 1730—1814 
.. Sir O. Lee’s Ecclosiastioal Judgments, 2 vola., 1762— 
1768 

., T. Lee’s Cases fenm. Hardwicks, King’s Bench, 1 yoL, 
1733—1738 

.. Leigh and Cave’s Crown Cases Beserved, 1 vol., 1661 
—1S65 

Leonard’s Boports, King’s Bench, Common Pleas 
and Exchequer, fol., 4 parts, 1652—1616 
.. Levine’s Keports, King’s Bench and Common Pleas, 
fol., 3 vola., 1660—1696 

.. Lewin’s Crown Cases on the Northern Oirouit, 
2 vols., 1822—1838 

.. Jjey’s Beports, King’s Bench, foL, 1 vol., 1608—1629 
. Ijiber Assisarum, Year Books, 1—61 Edw. III. 

Tiilly’s Beports and Pleadings of Coses in AssiKe, fol., 
1 vol. 

.. Littleton’s Beports, Common Pleas, fol., 1 vol., 1627 
—1631 

Lofft’s Beports, Song’s Bench, fol., 1 vol., 1772—1774 
.. Longiield and Townsend’s Boports, Exchequer (Ire¬ 
land), 1 vol., 1841—1842 
.. Luders’ Election Oases, 3 vols., 1784—1787 
.. Lumloy’s Poor Law Cases, 2 vols., 1834:—1842 
.. Lushiugtou’s Beports, Admilalty, 1 vol., 1869—1862 
.. Sir £. Lutwche’s Entries^ and Beports, Common 
Pleas, 2 vols., 1682—1704 

.. A. J. Lutwyche’s Begistration Cases, 2 vols., 1843— 
1863 

.. Lyndwood, Proviiiciale, fol., 1 vol. 


M. & S. .. 

M. & W. . 

Mac. AG. 

Mac. & H. 

M'Cle. 

M‘Cle. Sc, Yo. 

Maofarlane 

Mad. Sk Bob. 

Maoph. (Ct. of SessT) 

3Iacq. • • •• 

Macr. .« • • 

Idadd. ■■ ■• 

Madd. AG. 

Madox 

Modoz, Exch. ,, 
Man. & G. .. 


Maule and Solwyu’s Beports, King’s Bench, 6 Vols., 
1813—1817 

Meesou and Welsby’s Beports, Exchequer, 16 vols., 
1836—1817 

Msenaghtou and Gordon’s Beports, Chancert', 3 vols., 
1849—1852 

Macrae and Hertslet’s Insolvency Cnses^ 1 vol., 
1847—1852 

M'OIeland’s Hearts, Exchequer, 1 vol., 1824' . 

M’Clelaud and Youuge’s Keports, Excheqn^ 1 voL, 
1821—1825 . . 

Maoforlano’s Jury Trials, Court of Session (Scotland), 
3 parts, 1838—1839 

Maclean and Bobinson’s Scotch Appeals (II^)use of 
Lords), 1 vol., 1839 

Macpherson, Coxut of Session (Scotland), 3rd series, 
11 vols., 1862—1873 

Macqueen’s Scotch Appeals, House of Loi-ds, 4 vols., 
1849—1865 

Macrory’s Patent Oases, 2 parts, 1847 —1856 

Moddock’s Beports, Chancery, 6 vola., 1816—1821 

Maddock j^nd Geldart’s Beports, ChaMeery, 1 vol., 
18iy—1822 (Vol. TL of Madd.) 

■ Madox’s Formolare Anglicanum 

Madox’s History and Antiquities of the Exchequer, 

2 vols. 

Manning and Granger’s Beports, Common Pleas, 

• 7 vols., 1840 -1844 


• a 




Abbrbviations. 


xlvi 


Man. A By. (K. B.) 
Man. & By. (m. o.) 
li^aziB. .. 

Max. Tj. 0. 

Sifaxob .. 

Marr. 

Q rsli. .1 . 

Mayn. .. 

Meg'. 

Moi'. 

Milw. 

Mod. Bep. 

Mol. 

Mont. .. 

Mout. & A. 

Mont. & B. 

Mont. & Ch. 

Mout. ]>. & l)e G. 

Mont. & M. 

Moo. P. O. C. 

Moo. P. O. C. (N. 8.) 

Moo. Ind. App. . . 

Moo. & P. 

Moo. & S. 

Mood. Jk M. 

Mood. AH. 

Mood. 0.0. 

Moore (k. b.) 

Moore (o. r.) 

Mor. Diet. 

Morr. 

Mos. 

Murp. & H. 

Muir. 

My. & Or. 

My. AK. 


.. Manning and Byland’a Beporte, King** Benoh, 
5 vole., 1827—1830 

.. Manning and Byland’a Magistrates’ Cases, 3 Tola., 
1827—1830 

Mausou’s Bankruptcy and Oompany Oases, 1893— 
(cuixent) 

.. Maritime Law Beports (Orockford), 3 vols., 1860— 
1871 

.. March’s Reports, King’s Bench and Common Fleas, 
1 vol., 1639—1642 

.. Marriott’s Decisions, Admiralty, 1 vol., 1778—1779 
.. Marshall's Beports, Common Pleas, 2 vols., 1813— 
1616 

.. Maynaid’s Reports, Exchequer Memoranda of Edw. 
1. and Year Books of Edw. II., Year Books, Part 1., 
1273—1326 

.. Megone’s Oompiiriies Acts Oases, 2 vols., 1889—1891 
Morivale's Repuits, Chanceiy, 3 vols., 1816'—1817 
,. Milwaid’s Ecclesiastical Reports (Ireland), 1 vol., 1819 
—1«13 

.. Modern Reports, 12 vols., 1669—1755 

Molloy’s Reports, Chancery (Ireland), 3 vols., 1808— 

1831 

.. Montagu's Reports, Bankruptcy, 1 vol., 1829 —1832 
Montagu and Ayrton’s Ropoits, Baiikiuptcy, 3 vols., 
1832—1838 

.. Montagu and Biigh’s Reports, Bankruptcy, 1 vol. 

1832 — 1833 

.. Montagu and Ohitty’s Reports, Bankruptcy, 1 vol., 
* 1838-1840 

d. Montagu, Deacon, and De Qex’s Reports, Bank¬ 
ruptcy, 3 vole., 18-10—18-14 

. Montagu and Macaithui’s Reports, Bankruptcy, 
1 vol., 1826 -1830 

Moore’s Piivy Council Cases, 15 vols., 1836—1863 
Moore’s Pi-ivy Council Cases, New tSenes, 9 vols., 
1862—1873 

.. Moore’s Indian Appeal Cases, Privy Council, 14 vols., 

1836 — 1872 

.. Moore and Payne's Reports, Common Pleas, 6 vols., 
1827—1831 

Moore and Scott's Reports^ Common Pleas, 4 vols,, 
1831—1834 

Moody and Malkin's Reports, Nisi Piius, I vol., 1826 
—1830 

Mooily and Robinson’s Reports, Nisi Prius, 2 vole., 
183()—1844 

.. Moody’s Crown Cases Reserved, 2 vols., 1824—1844 
Sir F. Moore’s Rexiorts, King’s Bench, fol., 1 vol., 
1485—1620 

J. B. Mooie’s Ropoits. Common^Pleas, 12 vols., 1817 
—1827 

.. Morison’s Dictionary of Deeftions, Cburt of Session 
(Scotland), 43 vole., 1532—-1808 
Morrell's Reports, Bankruptcy, 10 vols., 1884—1893 
Moseley’s Reports, Chancery, fol., 1 voL, 1726—1730 
Murphy and Hurlstone’s Reports, Exchequer, 1 rol„ 

1837 

.. Murray’s Rexiorts,* Jury Court (Scotland), 6 vols., 
1816—1830 

Mylne and Craig’s Reports, Chancery, S vole., 1835 
—1841 

.. Mylne and Keen’s Bejiorts, Chancery, 3 vols., 1632 
—1833 ‘ 






AUIiRBVlATIOSra. 
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NeT. 4 M. (K. B.) 

Nev. 4 M. (m. o.) 

NeT. 4 P. (k. b.) 

NeT. 4 P. (ic. a) 

New Mag. Ota... 

Now Pract. Caa 

New Itep. 

New Sess. Oas 

Nolan 

Notea of Casob 
Noy 


.. Nelaon’a Beporte, Ohanoei^, iTol., 1625—1692 

.. Nevile and Manniog'i Beports, Eing'a Bench, 6 Tola., 
1632—1636 

.. Nevile and Manning’a Magiatratoa* Casea, 3 vola., 
1832—1836 

.. Nevile and Perry’a Beporta, King’s Benoh, 3 vole., 
1836—1838 

., Nevile and Perry’a Magiatratoa' Cases, 1 vol., 1836— 
1837 

.. New Magistrates Oases (Bittleston, Wise and 
Parnell), 2 vole., 1844—1818 

.. New Practice Oases (Bittla8t.)n and Wise), 3 vols., 
1844—1848 

.. Now Boports, 6 vols., 1862 —1865 

.. Now Sesaions Magiatratoa* Oaaoa (Oarrow, Hamer- 
ton, Allen, etc.), 4 vols., 1844—1851 
Nolan's Magistrates* Oases, 1 vol., 1791—1793 
Notes of Oases in the Ecclesiastical and Maritime 
Courts, 7 vols., 1841—1850 

.. Noy’s Beporta, King’s Bench, fol., 1 voL, 1558—1649 


O. Bridg. 
0*M. 4 H 
Owen 


Sir Orlando Bridgman’s Beports, Common Pleas, 
1 vol., 1660—1666 

O'Malley and Uardcastlo's Election Oases, 1869— 
(current) * 

Owoii's Boports, Bang’s Bench and Oommou Pleas, 
fol., 1 Tol., 1557—1614 


P. (pret-eded by date) . 
P D 

Jk. a a a a • a a 

P, Wma. . 

Palm. 

Park. 

Pat. App. 

Pater. App. 

Peake 

Peake, Add. Caa. 

Peck. 

Per. & Day. 

Per. 4 Kn. 

Ph. 

Phil. £1. Caa. .. • .. 
Philliiu. .. .. 

Phillim. Eccl. Jud. 

Pig. 4 B. 

Pito. . 

Plowd. 

Poll. 


Baw Beports, Probate, Divorce, and Admiralty Divi¬ 
sion, since 1890 (e.y., [1891] P.) 

Law Beports, Probate, Divoitse, and Admiralty Divi¬ 
sion, 15 vols., 1876—1890 

Peere Williams’ Beports, Ohanceiy and King’s 
Bench, 3 vols., 1695—1735 
Palmei-’s Beports, King’s Bench, fol , 1 vol., I6L9— 
1629 

Parker’s Beports, Exchequer, fol., 1 vol., 1743— 
1766 

Palon’a Scotch Appeals, House of Lords, 6 vols.. 
1726—1822 

Paterson’s Scotch Appeals, House of Lords, 2 vole 
1851—1873 

Peake’s Boports, Ni-si l^rius, 1 vol., 1790—1794 
Peake’s Additional Oases, Nisi Prius, 1 vol., 1795— 
1812 

Peckwell’s Election Oases, 2 vols., 1803—1804 
Perry and Davison’s Beports, Queen’s Bench, 4 vols., 
1838—1841 

Peny and Knapp’s J'llection Oases, 1 vol., 1833 
Philhps’ Repuite, Ohaucery, 2 vols., 1841—1849 
Philipps’ Election Oases, 1 vol., 1780 
J. PhilUmore’s Ecclesiastical Beports, 3 vols., 1754— 
1821 

Sir B. Phillimore’s Ecclesiastical Judgments, 1 yoL, 
1867—1876 

Pigott and Bod well’s Begistratipn Gases, 1 vol., 1843 
—1845 

Pitcairn’s Oriminal Trials (Scotland), 3 vols., 1488— 
1624 

i’lowden’s Beporta, fol.j 2 vols., 1550—1679 
Pollexfen’s Beports, Kmg’s Bench, fol., 1 vol., 1670 
—1682 

Popham’s Beports, King’s Bench, fol.. 1 vol., 1591—- 
• 1627 


Poph. 



xlviii 


Abbreviations. 


Pow. E. ft 1). .. Power, Bodwell, and Dew’s Election Oases, 2 Tolu. 

1848-^1866 

Prec. Oh... .. Precedents in Chancery’, foL, 1 voL, 1689—1722 

Price .. .. .. Price’s Eeports, Exchequer, 13 vols., 1814—1824 

Q. B. Queen’s Bench Beports (Adolphus and Ellis, New 

Seiios), 18 vole., 1841—1862 

Q. B. (preceded by date) lisw Beports, Queen’s Bench Division, 1801—1901 

{e.g., [1891] 1 Q. B.) 

Q. B. D.Law Beports, Queen’s Bench Diviston, 26 vols., 

1876—1690 

R. The Reports, 16 vols., 1893—1895 

il. (Ct. of Sess.) .. .. Betlio, Court of Sossum Gases (Scotland), 4th sones, 

25 vols., 1873—1898 

R. P. C .. .. .. Beports of Patent Oases, 1884—(cunent) 

B. B. .. .. .. Revised Reports 

^ 8. 0. .. .. .. Buies of the Supreme Court 

Rost. .. .. .. Rastell’s Entries 

Rayn. .. .. RayiK.i’’8 Tithe Cases, 3 vols., 1575—1782 

Real J*iop. Cas. . .. Rojil Piopoity Cases, 2 vola, 1813—1847 

Bop. civ. .. .. Ropoita m Chancery, fol., 3 vols., 1616—1710 

Rick, ft Al. .. .. Rickards and Michael’s Locus Standi Reports, 1 voL, 

1BH5—1889 

Biok. & S. .. Bickiirds and Saunders’ Locus Standi Reports, I vol., 

1890—l.S<»4 

Bidg. temp. II. . .. Bidgewtiy’s Reports, temp. Uardwicke, 1 vol., King’s 

Bench, 1733—1736; Chancery, 1744—1746. 

Ridg. L. ft S. .. .« llidgoway, Lapp, and Schoales’ Reports (Ireland), 

1 vol., 1793—1705 

Bidg. Pari Rt [ 1 . .* Eidgoway’s Parliamentary Beports (Ireland), 3 vols. 

1781—1796 

Bob. IScol. .. .. Robortpon’fi Ecclesiastical Reports, 2 vols., 1814--1853 

Rob. li. ft ^V.Boboits, lieenuiig, and Wallis’ New County Couit 

Cases, 1 vol., 1849—1851 

Robert. App, ., .. Bobortson’s Scotch Appeals, House of Ijoids, 1 voL, 

1709—1,727 

Robin. Ajvp. .. .. Bobinsoii’s Scotch Appeals, House of Lords. 2 vols,, 

1810—1841 
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Part I.—The Nature of Markets and Fairs. 

Sbot. 1.— Introductory, 

1. At common law a market (a) is a franchise (i!>) conferring 
a right to hold a concourse of buyers and sellers (c). The term is 
also applied to the like right when conferred by Act of Parliament. 
Though strictly applicable to the right itself {d), the term is often 
and not incorrectly applied to the concourse of buyers and sellers (c), 
or to the market-place if), or to the time of holding the market (e). 
A gathering of buyers and sellers, though held at regular intervals 
in a fixed place, if it is not held by virtue of a franchise or under 
statutory authority, is not in law a market (y). 

2. At common law a fair(^) also is a franchise (t) conferring 
a right to hold a concourse of buyers and sellers ; and the term is 
applied also to the like right when conferred by Act of Parliament. 

Distinction 3. As regards legal incidents (fc), there seems to be no distinc- 

betwcen at common law, between a market and a fair. It has been laid 

market and_^_ 

(a) The word is derived from theLaiinme^c^fiea, which signihes trade or 

traffic, or buying and selling. So also is tlie word “ mart,” which, accord¬ 
ing to 2 Co. Inst. 221, is ‘‘a great faire holdon every yeare.” Markets 
held for the s^e of agricultural live stock ore frequently termed " marts.” 
In Latin instruments mercalus is the common woid for market. Nundirut 
(really maiket*day) or nvndinm is sometimes used for market, but more 
often signifies fair. Forum is another term sometimes used for market, 
but it may moan a fair (see 2 Co. Inst. 221). Feria is the ordinary word 
for fair. ' 

(b) 2 Bl. Com., 2l8t ed., 38; 3 Cru. Dig., 4th ed., 264 (lit. xxvii.. 
Franchises, s. 86); see 1 Bl. Com., 2l8ted , 273 ; and title Consttiutional 
Law, Vol. VI., p. 490. 

(o) DovmBhire {Marquis) v. O'Brien (1887), 19 L. R. It. 380, per Chat- 
TEKXON, V.-C., at p. 390. 

(d) ” A market is the privilege within a town to hold a market ” (Com. 
Dig., tit. Market (A.)). “A market is, properly speaking, the franchise right 
of having a concourse of buyers and sellers to dispose of commodities in 
respect of which the franchise is given ” (Devonshire (Marquis) v. O’Brien, 
supra, per Chatterion, V.-C., at p. 390). 

(e) For instance, in the New liinglish Dictionary the term is defined as 

the meeting or congregating together of people for the purchase and sale 

of provisions or live-stock, publicly exposed, at a fixed time and place ; the 
occasion, or time during which such goods are exposed for sale; also the 
company of people at such a meeting.” 

(/) ” The usual place where a market is hehl is the market, not every 
place within the same towif ” (Com. Dig., tit. Market (A.)). 

(q) ” The Ki^ alone possesses the pow%r of creating markets and 
fairs” (Chitty, Prerogatives of the Crown, 193, citing 2 Co. Inst. 220); 
Dovmsh^e(Marais) v. O'Brien, supra, at p. 389. 

(h) The word u derived from the Latin feria, which signifies a holiday or 
1 festival, and not, as stated in 2 Co. Inst. 221, ixom forum. 

(i) 2 Bl. Com., 2lBt ed., 38 :> 3 Cru. Dig., 4th ed., 264. 

(^) It is submitted that the Icgld incidents of a fair do not include the 
amusements which often accompany the holding of fairs; see Collins v. 
Cooper (1893), 68 L. T. 460, per Oairsford Bruce, J., at pp. 462, 463. 
The legislature has, however, recognised that amusements are often to 
be found m fairs. Thus the Metropolitan Police Act, 1839 (2 & 3 Viet, 
c. 47),38, requires “ the business and^ amusements of all fairs ” within 
the metaropolitan police district not to begin before 6 a.m. and to 
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down that every fair is a market, but every market is not a fair (Q ; Sect. i. 
and a fair has accordingly been defined to be a great sort of market, Intro* 
which is usually kept once or twice in the year, and a market to be daetoiy. 
leos than a fair, being usually kept once or twice in the week (w). 

The difference, therefore, seems to lie merely in the size or frequency 
of the gathering (n); and whether a particular gathering should be 
called a market or a fair must depend usually upon the term chosen 
for it in the instrument by which it is authorised. The two 
franchises are of equal dignity (o). 

4. Statute fairs, or hiring fairs, as they are sometimes statute fain 
called, are survivals of the statute sessions formerly held in con- or Wnngs. 
ueciion with proclamations of rates of wages as fixed under the 
Statutes of Labourers: they are not legal fairs or markets for the 
sale of commodities (p). 

» 

Sect. 2. —General Riyhtst, Duties and Liabilities of the Oinier. 


5- A right to hold a market involves the following rights and 
duties upon the part of the owner :— 

(1) A right of having a concourse of buyers and sellers for the 
buying and selling of the commodities vendible in the market {q) : 
this right may justify a concourse which, but for the right, would 
be liable to bo put down as a nuisance (r); 

(2) A right of action against persons who unlawiplly dispute or 

interfere with the lawful holding of the maikot or the i)erception 
of the profits thereof («); * 

(3) A right, now practically obsolete, to hold a court of pie 
poudre(0 ; 

cease at 11 p tn. ; and the Theatres Act, 1843 (6 &; 7 Vict. c. 68), a. 23, 
o:^empts lioiii the provisions of that Act a theatiical repiesontatiou at a 
lawful fair, if given in a hcensed booth or show ; see title Tueatbes aud 
O ixmn PjLACES OF Entebtainmevt. In Collivs v. Cooper (1893), 68 L. T. 
45U, it was held by Lawaance, J. (Gainsfort) Bruce, J., dissenting), that 
the piohibition in a local Act against the holding of any fair without the 
licence of the municipal oorpoiation extended to a gathering at which there 
WHS no selling nor exposure of goods for Sale, but at which roundabouts 
and oilier contiivnnces for amusement were provided. 

(Z) 2 Co. Inst 406, giving the reason why fans are included iti the term 
mercatus as used in Statute of Westminster II., (1286) 13 £dw. 1, c. 24; 
see also 2 Co. Inst. 221, on the term marohe as used in Statute of 
Wostniiuster I., (1276) 3 Edw. 1, c. 31. 

(m) Readings upon the Statute Law . . . by a Gentleman of the Middle 
Temple (1724), Vol. Ill., 172, citing 2 Co. Inst. 221; 16 Vin. Abr. 244, 
tit. Market (A. 3); Gunipng, Law of 'rolls, p. 46. 

(n) See CoUtns v. Cooper, supra, per Gainsi ord Bruce, J., at p. 462. 

(o) See Newcastle (Duke)*v. Worksop Utban Council, [1902] 2 Ch. 145, 
per Fabwell, J., at p. 166 ; and p. 16, post. 

ip) Simpson v. Wells (1872), L. R. 7 Q. B. 214 (where it was held that 
there could be no legal custom by immemorial usage to justify the obstruo- 
tiou of a highway by a stall erected for the sale of refrwhments at statute 
sessions). • 

( 5 ) Downshire {Marquis) v. O'Erid (1887), 19 L. R. Ir. 380, per Chat* 
i-EBTON, V.-C., at p. 390. 

(r) Slwood V. BuUack (1844), 6 Q. B, 383, 411 ; and see p. 22, post 

(e) See pp. 43—46, post. 

(t) 2 Go. Inst. 220 ; 4 Co. Inst. 272. The following authorities may be 
referred to for the juiisdictioft :— ,Stat. (1477-8) 17 Edw. 4, 0 . 2, and 
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A duty to provide a place for the holding ti the market, of a 
sine sufficient for the convenient accommodation of all who are 
ready to buy and sell in the market (a). If the owner’s rights are 
limited to the holding of his market in a fixed spot defined by 
metes and bounds, his duty is to devote to the accommodation of 
the public so much of that spot as their convenience requires (b). 

G. The owner of a market or fair may also have a right to 
take toll on sales therein, but this right is not incident to a market 
or fair, and, where it exists, exists as an additional right (c). 

Bbot. 3 .—General Rights of the Public. 

7. At all times when a market ought lawfully to be held 
every member of the public has, of common right, the liberty to 
enter and frequent the market-place for the purpose of bringing 
thither and thore exposing for sale and selling, or of buying, such 
commodities as are vendible in the market (rf). 

This common right, however, does not entitle any person to take 
exclusive occupation of any part of the market-place, as by erecting 
a stall (e). 

Sect. 4. — Various Kinds of Mar\ets and Fairs. 

Sub-Seot. 1.— By Grant from the Crown, 

8. The Crown has always had, by virtue of the royal prerogative, 

slat. (1483-4) 1 Ric. 3, o. 6; 4 Co. lust. 272; 3 Bl. Com., 21st ed., 32; 
Com. Dig., tit. Market (G.); Bao. Abr., tit. Court of Pipowders ; and see 
title CouBTS, Vol. IX., p. 136. 

(a) Islington Market Bill (1836), 3 Cl. & Fin. 613, 618, H. L.; and 
see pp. 20,49, post. A market owner who receirea payment for the stand¬ 
ing of cattle in the markot-plaoe^ is also bound to provide a place which is 
not dangerous for the purpose {Lrtx v. DarUngton Corporation (1870), 
6 Ex. D, 28, C. A.). As to certain duties imposed by statute, see, for 
example, the provision of weights and measures, p. 25, post; provision for 
weighing cattle, p. 27, post ; furnishing accounts, p. 29, post. 

{b) Islington Mark^ BiU, supra, a^. 619. 

(o) Newcastle (Duke) v. Worksop Urban Council, [1902] 2 Ch. 146, 166; 
Heddy v. Wheelhouse (1697), Cro. Eliz. 668, 691 ; B. v.Maidenhead Corpora¬ 
tion (1620), Palm. 76 ; Osbuaton v. James (1688), 2 Lutw. 1M77 ; Eomuay 
V. (8iH.tfA(1742), 2Stra. 1171; Auetinv. WAittred(1747), Willes,623 ; Bowden 
V. Eierons (1818), 2 Moore (o. p.>, 102; Stamford Corporation v. Pawlett 
(1830), 1 Cr. di J. 67 ; Eqremora {Earl) v. Saul (1837), 6 Ad. & El. 924. 

(d) Austin v. Whittred,'supra ; Townend v. Woodruff (1860), 5 Exoh. 
606; Newcastle {Duke) v. Worksop Urban Council, supra, at jp. 169. ITie 
owner of goods which have been wrongfully abstracted from him may law¬ 
fully eeixe them ta his own use if he finda them in a fair (3 Bl. Com. 
6 , cited in Anthony v. Homey (1832), 8 Bmg. 186, by TmnAL, O.J.. 
at p. 192), and therefore, apparently^ has a right of entiy into the fair 
lor the purpose of seeking for them. As to estrays bemg jproclaimed 
In markets, see Dalton, Office of Sheriffs, 79; Com. Dig., tit. Waife (F.); 
I‘BI. Com, 297; and title CossTirDWoi^Ai. Law, Vol. VII,, p. 214. 
Goods brought to market mayeiol^ be distrained for rent of the market- 
place (Co. Liitt. 47 a). As to the exemption of cattle on their way to 
market from distress for rent while they are pasturing, for one night, see 
titie Distbsss, Vol. XI., p. 136. 

(e) Northampton Corporation v. Ward (1746), 2 Stra. 1238; Norwich 
Cor^eeUon v. Swann (lTJ6), 2 Wm. Bl. 1116; Yarmouth Corporation v. 
Groom (1862), 1 H. & C. 162. As to stalll^, see p. 3S, post. 
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the power of granting to a sabjeot the right of bolding a 
market or fair (/), and m former times this power was exercised 
frequently. A market or fair which depends for its legal existence 
upon a grant from the Crown is a franchise ig). 

9. The power of the Grown to grant markets and fairs has 
always been limited by the rule that a later grant, if made without 
the consent {h) of the owner of an earlier grant, and injuriously 
aiTecting his rights thereunder, is void as against him (t). A grant of 
a new market usually contains a clause to the effect that the market 
is not to be to the hurt of any neighbouring market (&), and such 
clause, if not expressed in the grant, is implied by law (/). 

10. By reason of this limitation of the powers of the Crown, 
a grant for a new market to be held by another person at the 
same times and within seven miles of the place in which an existing 
market is held is primd facie void as against the owner of the 
existing market (jn) ; and default by him in not providing proper 
accommodation cannot of itself j ustify the new grant (m) . But where 
a market is held under a grant which coniines it to a fixed place 
defined by metes and bounds, if those limits are not sufficient for the 
accommodation of buyers and sellers, and the owner has no power to 
enlarge them, that circumstance, coupled with the fact that it would 
be to the advantage of the public that a new market should be erected, 
would justify the Grown in granting a new market,*so limited as 
to provide, without affecting the existing market, the j^rther accom* 
modation which is needed, but which that market cannot afford (m). 
Upoii^e same principle, where in the case of a market granted to 
be help within a district the district is so small and the residue of 
the district not appropriated to the market is so occupied that the 
grantee cannot possibly provide all the accommodation which is 
needed, the Crown has power to grant such new market as may 
be required for that portion of the public which cannot be accom¬ 
modated in the existing market (ni). 

\f) In early times the Crown occasionally established a market or fair by 
ordinance, without granting it to any subject (see Bwtgeases of Parhamw^ 
Case (1614), Hob. 14; 2 Roll. Abr. 197 (H.) 4 ; 17 Vin. Abr. 146, tit. Preroga- 
live of the King (H. o.), 4; Chii^, Prerogatives of the Crown, 193). For 
instances, temp. John, see Rot. Chart. I., i., 77 (Portsmouth), 136 (Marl¬ 
borough); tetnp. Edw. 2, Calendar of Close Rolls (1318-23), p. 166 (Wood- 
etock), p. 173 (Middleton, Kent). It seems that an ordinance was the 
appropnate mode of establishing a market or fair in a royal manor. 
The ordinance took the jEorm of a letter to the sheriff or other officer 
direotiug him to proclaim that a market or fair would be held ; see 
C^endar of Close Rolls, 

(y) See title Constixtjtionai. Law, Vol. VI., p. 490; 2 BL Com., 
21st ed., 37, 38. 

(h) Consent may be presumed from long acquiescence {Great Baatem 
Boa. Co. V. Oaldamid (1884), 9 App. Caa. 927; Bolorofl v. Bed (1799). 

1 Jk»B. & P, 400; Campbett v. Wilson (18Q3), 8 East, 294, 298). 

{i) Keeble v. Bit^ervngaB (1707), Efblt (K. b ), 19, per Holt, C.J.; 13 
Vin.. Abr. 514, tit. BVanohises (G.), 9; laUngton Market Bill (1836). 3 
a. & Fin. 613, H. L. 

(&) Ita vt non eit ud nocnmentim vwinorum vnereatorum ” ,* see 2 Co. 
Inst. 400; 2 Wms. Saund., 6th ed., 174, n. (8). 

(!) B. V. Sadler (1686), 3 Levi»220. 222. 

(m) Islington Market Bill, supra. 


SeaoT. 4. 
"FiliiQR* 
SMiof 
Market; 
andFdn, 

Limitatlou 
to power. 


When nant 

prtmdfaeu 

void. 
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sbot. 4. 

Varlons 
Kinds of 
Markets 
and Fairs. 

Writ of 
ad quad 
damnum. 

Remedies not 
barred by 
writ 


Crown cannot 

extend 

9 rotection. 


Prescription. 


Lost grant. 


Statutory 
markets and 
fairs. 


Charter witli 
assent of 
Parliament. 


11. The usual practice of the Crown has been not to make a 
grant of a new market or fair until an inquisition has been held 
under a writ of ad quod damnum, and a return has been made to the 
writ, stating that ^e jury found that such market would not be to 
the damage of the Crown or any subject (n). But the inquisition 
does not bar the Crown from proceeding by scire facias to obtain 
the repeal of a grant which is in fact injurious to an earlier grant, 
or which for any other reason, as, for instance, that the Crown was 
deceived in the making of it, is void (o); nor does it bar an action 
for damages against the holder of the new market, and the owner 
of the earlier grant may bring that action without waiting until 
the grant of the new market has been repealed (p). 

12. A clause in a grant made solely by the Crown, purporting 
to give to a market a protection greater than that which is attached 
by the common law to such a grant, would be void {q). 

Sob-Rect. 2. —By rrmription or Lost Grant , 

13. The right of holding a market or fair or of taking tolls 
may, in the absence of a grant from the Crown, be established by 
prescription (r); and an uninterrupted modern user raises a 
presumption in favour of prescription (a), rebuttable by evidence 
that the user arose within the time of legal memory (u). 

14. A lawful origin in a lost grant may be presumed from 
long user, though not immemorial (&). 

Suu-Sect. 3. —By Local Act of Parliament . 

15. The right to hold a market or fair may be created by 
statute, and in that case differs from a franchise granted iwely by 
the Crown, since it is not liable to become forfeited to the Crown nor 
to be called in question by any process of scire facias (c). 

A charter conferring market privileges, made by the Crown with 

(n) Fitz. Nat. Brov. 225. 

(o) 17 Vin. Abr. 102, tit. Prerogative of the KingfO. b.), 14 ; B. v. Aires 
(1717), 10 Mod. liep. 258, 354; S. C.,8ub nom. E. v. Eyre, 1 Stra. 43; B. v. 
Butler (1685), 3 Lev. 220 ; Islington, Market BiU (1835), 3 Cl. & Fin. 513, 
H. L.; and, as to scire facias, see title (^rown Praciice, Yol. X., p. 35. 

(p) 2 Go. Inst. 406 ; and see p. 46, post. 

(q) Islington Market Bill, supra, at p. 515. 

(r) Co. Litt. 114 b ; 2 Co. Inst. 220. As to prescription, see, generally, 
title Easeuents and Profits a Prendre, Yol. XI., pp. 260 et seq. 

(*) Penryn Corporation v. Best (1878), 3 Ex. D. 292, C. A.; E. v. JoUffe 
(1823), 2 B. & C. 54: Jenkims v. Uarvey (1835$, 1 Cr. M. & B. 877, 894 : 

2 Cr. M. & B. 393 ; BhepJuard v. Payne (18€4), 16 C. B. (n. s.) 132, 130, 
Ex. Ch. 

(а) Co Litt. 115 a; KingsUm-uponSull Corporation v. Horner (1774), 

1 Cowp. 102, 108. The Prescription Act, 1832 (2 & 3 Will. 4, c. 71) (see 
title Easements and Profits a Prendre, YoL XL, pp. 233 otse?.), does not 
apply to market franchises {Benjamvn-v. Andrews (1858>, 5C. B. (N. s.)299). 

(б) A.-O. V. Homer (1884), l4 Q.«B. D. 246, C. A.; Benjamin v. Andreses, 
supm; CampbeU v. Wilson (1803), 3 East, 294, 298; Holeroft v. Heel 
(1799), 1 Bos. Si P. 400; Kingston-upon-HuU Corporation v. Homer, 
supra. 

(c) New Windsor Corporation v. Taylor, [1899] A. C. 41, per Lord Davet, 
at p. 60; see also ibid., per Lord Halsr.vbt, L.C., and Lord Watson, at 
pp. 45, 48. As to forfeiture, see pp. 49—51, 
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the assent of Parliament, has the same force as private, or local and 4 . 

personal, Acts of Parliament have, but no greater force (<2). VaiicuB 

16. The effect of a local Act for the regulation of a market or 

fair originally created by grant of the Crown may be not merely to Fairs, 
supplement the franchise by adding parliamentary rights, but to — 
extinguish the franchise and to substitute the parliamentary 
rights (e). The question whether the rights given by the Act have ***** 

superseded those that previously existed can be determined only by extinguish 
considering the language of the Act (/). franchise. 

17. Modern Acts for the establishment or regulation of markets Markets and 
or fairs generally incorporate the whole or some parts of the Markets 

and Fairs Clauses Act, 1847 (ff) (referred to in this title as “ the ^ ’ 

Act of 1847 ”), the object of which was to avoid repetition and to 
ensure greater uniformity by comprising in one Act the sundry 
provisions that had usually been inserted in local Acts authorising ’ 

such undertakings (h). 

The Act of 1847 (i) extends only to such markets and fairs as incorporation 
are authorised by any special Act which expressly incorporates it, 
and its clauses apply to the authorised undertaking, subject to any 
express variations or exceptions in the special Act, and only so far 
as they are applicable (/c). 

18. The provisions of the Act of 1847 (i) are divided by headings General 

into twelve groups, of which the first two are introduclory (1). provimona. 

The thifd (m) relates to the following matters. Powers under the Acquisition 
special Act of acquiring lands compulsorily must (n) be exercised in 
conforr^ty with the Lands Clauses Consolidation Act, 1846 (o). Errors 
in doRfllHptionB given in the special Act of lands or their owners can 
be corrected upon application to two justices (p). In addition to 
the lands which the undertakers are authorised by the special Act 
to take compulsorily or to appropriate to the undertaking, they are 
given a limited power of appropriating lands vested in them, or 


(d) Great Eastern Bail. Co. v. Goldsmid (1884), 9 App. Cas. 927- 
(«) Manchester Corporatim v. Lyons (1882), 22 Ch, 1). 287, C. A. ; Bir¬ 
mingham Corporation v. Foster (1804), 70 L. T. 371 ; Stevens r, Choven, 
Stevens v. Cla,rlc, [1901] 1 Ch. 894 ; Taylor v. New Windsor Corporation, 
1898] 1 Q. 15. 186, C. A. ; affirmed, [1899] A. 0. 41. 

(/) Manchester Corporation v. Lyons, ivpra; see particularly tbul., 
per Cotton, L.J., at p. 307, and per Bowen, L.J., at p. 310. 

(g) 10& 11 Viet. o. 14. 
fa) Ibid., preamble. 

(t) Markets and Fairs Ckmses Act, 1847 (10 & 11 Viet. 0 . 14). 

(k) Ibid., s. 1. The effect of an e.xpTess variation by the special Act is 
illustrated by Butherjord v. Straker (1887), 42 Ch. D. 86, n. 

(Z) The Markets and Fairs Clauses Act, 1847 (10 & 11 Viet. 0 . 14), ss. 2,3. 
are definition clauses; and ibid., ss. 4, 6, relate to citation and the method 


for incorporating part only of the Act with a special Act. 

(m) Ibid., SB. 6 —11, with respect to the construction of the market 

or fair, and the works connected therewith." 

(») Ibid., s. 6. ^ 

(o) 8 A 9 Viot. 0 . 18; see title Cobcfulsobt PvitOHASB of Land and 
ODHPBNSATION, Vol. VI.. pp. 1 et seq. ; and see Biehards v. Scarborough 
Publie Market Co. (1863), 23 L. J. (CH.) 110, C. A., upon the construction 
of on Act conferring compulsory powers to take land for a market-place. 

(p) Markets and Fairs Glauses*Act, 1847 (10 & 11 Viet. e. 14), ss 7. 8. 
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SBOT. 4. 
Various 
Kinds of 
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and Fairs. 

Natan of 
works of 
coastraotloa. 


Clansas 
relating to 
holding 
markets. 


MiscellaDeouB 

clauses. 


obtained by contract from a willing yendor, for certain extraordinary 
purposes/' including the provision of houaea and places for weighing 
carts, and of roads and approaches to the market or fair, and for any 
other purpose necessary for its formation or convenient use (q). 

The nature of the works that may be done for constructing the 
market-place is defined, and these works include the building and 
maintenance of stalls, sheds, pens and other convenienws for the 
use of persons freijuenting the market or fair, or for weighing and 
measuring goods, or for weighing carts (r). As little damage as can 
bo is to be done in the exercise by the undertakers of their powers, 
and for any damage so done full satisfaction is to be made (a). 

19. The fourth group of clauses (0 is concerned with the holding 
of the market or fair and the protection thereof. 

Before the market or fair is opened for public use, not less than 
ten days' notice of the time when it will be opened must he given in 
a local newspaper and by handbills conspicuously posted (a). After 
the market-place is opened (b), the sale elsewhere within the pre¬ 
scribed district of articles tollable in the market is prohibited, unless 
the vendor is selling them in his own dwelling-place or shop (c), 
or is a licensed hawker (d), or a certificated pedlar (e). Powers are 
given for putting down sales of unwholesome meat or provisions (/); 
and the assault or obstruction of any person appointed by the 
undertakers to keep order in the market or fair, whilst in the 
execution of his duty, is made an offence punishable by fine (q). 


20. The remaining groups of clauses relate respectively to 
slaughter-houses (/t), the weighing of goods and carts (i), stallages, 
rents, and tolls (A), bye-laws (0, undertakers’ accounts (m) , ^co very 


(q) Markets and Fairs Clauses Act, 1847 (10 & 11 Viet. o. 14), s. 9. 

(r) Ibid., s. 10; see, further, p. 26, post. • 

(«) Markets aud Fairs Clauses Act, 1847 (10 & 11 Viet. o. 14), s. 11. 

(t) Ibid., 68. 12—16. 

{a) Ibid., s. 12. For form of notice of date of opening a new market, 
see Enojolopsedia of Forms and Precedents, Vol. VIll., p. 224. 

(h) As to the days for holding the market or fair, see the Markets and 
Fairs Clauses Act, 1847 (10 & 11 Viet. o. 14), s. 14, and p. 18, post. 

(o) Markets and Fairs Clauses Act, 1847 (10 & 11 Viet. o. 14), s. 13; 
see, further, p. 47, post. 

(d) Markets and Fairs Clauses Act, 1847 (10 & 11 Viet. o. 14), s. 13; 
see, further, pp. 47, 66, post 

(e) Pedlars Act, 1871 (34 & 36 Viet. o. 96), s. 6; see, fuither, pp. 47, 
65, port. 

(j) Markets and Fairs Clauses Act, 1847 (10 & 11 Viet. o. 14), a. 15; 
see, further, titles Food and Dbuos, Vol. ^V., pp. 35 rt «ea., 40, 41; 
PuBuc Hbadth and Locad Aduinistbatioi^ 

(g) Markets and Faiis.Clauses Act, 1847 (lo & 11 Viet. o. 14), s. 16. 

(a) Ibid,, ss. 17—20; see. further, titles ANiiiAiiS, Vol. I., pp. 427— 
430; PuBtio Hbaltu and liOCAD Aduinistbation. 

(t) Markets and Fairs Clauses Act, 1847 (10 & 11 Viet. o. 14), ss. 21—30 1 
see, further, p. 27. po«i. 

(k) Markets and Faira ClauseaAot, 1847 (10 & 11 Viot. o. 14), ss. 81—41; 
see p. 41, post. For form of justilSes’ certificate of completion of market, 
see Enoyolopedia of Forms and Precedents, Vol. VIII., p. 224. 

(Z) Markets and Fairs Clauses Act, 1847 (10 & 11 Viot. o. 14), ss. 42—49: 
see p. 23, post 

(fi>) Markets and Fairs Clauses Act, 1847 (10 dt 11 Viot. c. 14), s. 50 t see 
p. 30, post. • 
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of damages xiot epeciallj provided for, and of penalties, to the 
determination of any other matters referred to justices (n), the 
saving of the rights of the Crown (o), and access to the special 
Act(p). 

SuB-SxOT. 4.— Undw Ptnoera con/erred hy Qtumal Act of Pariiatnont. 

(i.) By the Public ffealth Acta. 


Sign. 4. 

Vtofotu 



and Fairs 


SMI. Every district council (q), whether urban (r) or rural (s), Power of 
has, if armed with the requisite consent (<), an inalienable (u) statu- district 
tory power (r) to do all or any of the following things within its ^ride 
district:—to provide a market-place and construct a market-house markets, 
and other conveniences for the purpose of holding markets; to pro¬ 
vide houses and places for weighing carts (a); to make convenient 
approaches to the market; to purchase (ft) or take on lease land 
and public or private rights in markets or tolls (c) for any of the 
ioregoiug purposes; and to take stallages, rents, and tolls in respect 
of the use by any person of the market. 


22. The consents necessary to the exercise of the statutory pow'er Consents 
are the followingFor the council of an urban district which is necessary- 
not a borough, the consent of the owners and ratepayers of the 
district (d); for a borough council, the consent of two-thirds of 
its number (e) ; and for a rural district council, the consent of the 
Local Government Board (/). But in no case may a market be 

(n) Markets and Fairs Cl.iuses Act, 1847 (10 &: 11 Yiot. o. 14), 63. G2—66. 

Ibid., s. 61 (tender of amends, is repealed by the Statute Lav^ Revision Act, 

1894 (67 & 68 Viet. o. 66); see now the Public Authorities Protection Act, 

1893 (56 & 67 Viet. o. 61), and title PuBirc AuTnoEiTiES ani> Public 
Officers. The Markets and Fairs Clauses Act, 1847(10 & 11 Viet, o 14), 

8.67 (perjury), is lepcalcd by the Perjury Act, 1911 (1 & 2 Geo. 6, o. C), s 17 
(this Act comes into force on Isfc January, 1012). 

(o) Maikets and Fairs Clauses Act, 1847 (10 & 11 Viot. c. 14), s. 64; 
see title Constitutional Law, Vol, VII., p. 200. 

(p) Markets and Fairs Clauses Act, 1847 (10 & 11 Viet. c. 14), ss. 68, 69. 

Iq) As to district councils, see, generally, title Local GovERNUENr, 

Vol. XIX., pp. 262 el aeq., 329 el aeq. 

(r) By the Public nesJth Act, 1876 (38 & 39 Viot. o. 66), s. 166. 

(») By the Public Health Act, 1908 (8 Edw. 7, o, 6). 

(t) See infra. 

(m) SpuiUng V. Bantoft, [1891] 2 Q. B. 884 

(a) As to the weighing of carts, see, further, p. 27, poat. 

Ih) See title Compulsory Purchase op Land and Compensation, Vol. 

VI., pp. 163, 171. 

(c) By the Public Health Act, 1876 (38 & 30 Viet. c. 66), s. 168, the 
directors of a market company, if authorised by a special resolution of the 
members, have power to sdf and transfer to a district council the company’s 
undertaking, subject to all Ifbbilities attached to it, upon such t^ms as 
may be agreed upon between the company and the district council. For 
forxn of resolution of a market company for sale of a market to a district 
council, see Enoyolopmdia of Forms and Precedents, Vol. VIII., p. 217. 

(d) Public Health Act, 1876 (38 & 39 Viot. c. 66), s. 166. This consent 
has to be expressed by resolution passed in manner provided by Sebed. HI. 
to the Aet; see titles Local GovERNtosNT, Vol. XKX., p. 366; Pu|fLic 
Health aho Local Administration. For form of snoh resolutiou, see 
Enoyolopssdia of Forms and Precedents, Vol. VIH., p. 219. 

(e) Public Health Act, 1875 (38 & 39 Viot o. 66), s. 166. As to borough 
councils, see, generally, title Local Government, Vol. XIX., pp. 302 et atq. 

(f) Public Health Act, 1908 f8 Edw. 7, o. 6, s. 1. As to the Local 
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SKCT. 4. 
Various 
Kinds of 
Markets 
and Fairs. 

Tolls and 
bye>lawB. 


established under such statutory power so as to interfere with any 
rights, powers, or privileges in the nature of a franchise (g) enjoyed 
within the district by any person unless that i)erson consents (A). 

23. In the establishing or repiulating of these statutory markets 
certain provisions of the Act of 1847 (i) apply (/c). All tolls leviable 
under the statutory power require the approval of the Local Govern¬ 
ment Board (f). the councils are empowered to make market bye¬ 
laws, printed copies of which must be conspicuously exhibited in 
the market-place (m); and powers are given to enable the markets 
to be lighted by gas or other means («)• 


(ii.) By the IHsdisea ^ A7iimala Art, 1894. 


Authorities 
empowered lo 
•estubllBh 
cattle 
markets. 


24. Wharves, stations, lairs, sheds, and other places provided 
by the local authorities (o) for executing the Dise.ases of Animals 
Act, 1894 (])), for the landing, reception, keeping, sale, slaughter 
or disposal of foreign or other animals, carcases, fodder, litter, 
dung, and other things (rj) are markets within the meaning of the 
Act of 1847 (r). 


Goyorniiicnt Board, see, geucriUly, title Constitutional Law, VoI. VII., 
pp. 103, 104. 

(g) Spurling v. Bantoft, [1S91]2Q.B. 384; Woolwich Corporaiiryn, v. Gibnon 
(1906), 92 L. T. 638 ; see also Fearon v. Mitchell fl872), L. R. 7 Q. B. 6U0 ; 
Ellis V. Bridgnorth Corporation (18C1), 2 John. & II. 67 ; Ellis v. Bridgnorth 
Corporation (1^63), 16 C. B. (n. s.) 62. 

(h) Public Health Act, 1875 (38 & 39 Viet. c. 66), s. 166. 

(i) Markets* ar.d Fairs Clauses Act, 1847 (10 & 11 Viet. o. 14); see 

р. 9, ante. 

{k) Public ITealth Act. 1876 (38 & 39 Vict. c. 66), s. 107. whereby the 
Markets and Fairs (.Jauscs Act, 1847 (10 & II Vict. c. 14), ss. 12—16, 
21—41, inclusive, are incorporated in so far as those sections relate to 
markets ; see tho Public Health Act, 1876 (38 &. 39 Vict. c. 66), s. 316. 

(l) Public Healtli Act, 1875 (38 & 39 Vict. c. 65), s. 167 ; A.-O. v. Tyne¬ 
mouth Corporation (1900), 17 T. L. B,. 77. It would seem from this case 
that the approval is not required for stallages or rents, and, according to 
advice given by the law odieers, it is not requii-ed for franchise tolls pur¬ 
chased under tno Public Health Act, 1876 (33 & 39 Vict. o. 66), s. 166 (First 
Report of Royal Commission on Market Rights and Tolls, 1888, Vol. II., 

P- 

(m) Public Health Act, 1876 (38 & 39 Vict. c. 66), s. 167, which enables 
bye-laws to be made for any of the purposes mentioned iu the Markets 
and Fairs Clauses Act, 1847 (10 & 11 Vict. c. 14), s. 42, so far as tho.aO 
purposes relate to maikets. 

(n) PubUc Health Act, 1876 (38 & 39 Vict. c. 65), s. 161. 

(o) As to these authorities, see title Animals, Vol. I., p. 430. 

(«) 67 & 68 Vict. e. 67. ' . 

(q) Ibid., 8. 32 (1). . 

(r) Markets and Faiis Clauses Act, 1847 (lO & 11 Vict. c. 14); see p. 9, 
ante. The Diseases of Animals Act, 1894 (67 & 68 Vict. c. 67), s. 32 (2), 
incorporates the whole of the Markets and Fairs Clauses Act, 1847 (10 & 
11 Vict. 0 . 14), except ss. 6—0, 62, 54—69; and the provisions of the 
Diseases of Animals Act, 1894 (57 & 68 Vict. o. 67), s. 32, are (by ibid., 
B. 32 (8)) applied to wharves and other places provided by a local authority 
uader the ContagiouB Diseases (Animals) Act, 1869 (32 & 33 Vict. o. 70) 
(repealed by the Contagious Diseases (Animals) Act, 1876 (41 & 42 Vict. 

с. 74)), or under the Contagious Diseases (Animals) Acts, 1878—1893 (ro- 

? ealM by the Diseases of Animals Aot, 1894 (67 & 68 Viot. o. 67), s. 78). 

owers for acquiring land for wharves are given by the Diseases of Aninnala 
Act, 1804 (67 & 68 Vict. o. 67), s. 33, * 
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35. Bye-laws for the market may be made by the local 
authority («). They require the approval of the Board of Agrioul- 
ture and Fisheries, but no other approval or allowance (t). Tolls 
for the use of the market may be imposed by bye-laws (a); and the 
tolls 80 received are to be carried to a separate account, and to be 
applied in payment of the interest and the principal of loans which 
the local authority has contracted under the Diseases of Animals 
Act, 1894 (6), or under the earlier Acts thereby superseded, and, 
subject thereto, towards the discharge of the local authority’s 
expenses under the Act (b). 

The local authority must make such periodical returns of its 
expenditure and receipts in respect of the market as the Board of 
Agriculture and Fisheries may require (c). If satisfied on inquiry 
that the tolls may properly be reduced, regard being had to the 
expenditure and receipts in respect of the market, to any money 
secured by the tolls, and to the other circumstances of the case, the 
Board may require the local authority to submit for approval a 
new schedule of tolls, and upon its failure to do so to the Board’s 
satisfaction, may, by order, prescribe new tolls (d). 

Sect. 6 .—Devolution of Market liights. 

26. A deed is generally necessary for the transfer or lease (c) of*a 
franchise market or fair or of franchise tolls; for, being incorporeal 
hereditaments, they pass only by deed (/). A frauchish market does 
not usually pass by tlie conveyance or demise of the market-place; 
for the market and the market-place are distinct properties (g), 

{a) Diseases of Animals Act, 1804 (67 & 58 Viet. c. 57), s. 32 (3). 

{t) Ibid Notices ot application ior approval must bo ^ven, and the 
proposed bye-lawa must be published before application {ibid.), in con¬ 
formity with the Markets and Fairs Clauses Act, 1847 (10 & 11 Viet. c. 14). 

(a) Diseases of Animals Act, 1804 (67 & 68 Viet. c. 57), s. 32 (4). 

(b) Ibid., B. 32 (6). 

(c) Ibid., B. 32 (0). 

(d) Ibid., 8. 32 (7). 

(e) Fairs and markets are nantable over from man to man, in fee, for 
life, or years, in infinitum ” (Shep. Touch., ed. Preston, 240). For forma 
of conveyance of uiaiket or fair, see Encyolopmdia ot Forms and Prece¬ 
dents, Vol. VIII., pp. 217, 219. If a person dies without an heir and 
intestate in respect of any estate or interest, whether logoi or equitable, 
in a franchise market, the law of escheat applies in the same manner as 
if the estate or interest were a legal estate in a corporeal hereditament 
(Intestates Estates Act, 1884 (47 & 48 Viet. o. 71), s. 4 ; see title Descent 
AND Distribution, Vol. XL, p. 24). A franchise market may be the 
subject-matter of dower, *tho widow taking ono-third of the profits (Co. 
Litt. 32 a); see title Real Property and Cuattels Beal. 

(/) Co. Litt. 9a, 40a, 169a ; Somerset {Duke) v. FogweU (1826), 6B. &C. 
876 ; see, generally, titles Deeds and Other Instruments, Vol. X., pp. 361 

sea:; Landlord and Tenant, Vol. XVIII., pp. 386 et sea. 

(g) See A.-Q. v. Homer (1884), 14 Q. B. D. 246, C. A,, per JBrett, M.R., 
at p. 264. If a franchise market is leased at a sum reserved in the nature 
of rent, the amount due under the riEorfation is recoverable by action, 
but not by distress (Co. Litt. 47 a; Bao. Abr., tit. Rent (B.); JmaeVa 
Case (1588), 6 Co. Rep. 3a; Gardiner v. WiUiamaon (1831), 2 B. & Ad. 
336; title Landlord and Tenant, Vol. XVIII., pp. 465, 466; and see 
tbtd., pp. 384, 386); unless the Crown be the lessor, in which case the 
amount due under the reservation may be distrained for upon any lands 
of the lessee {Mountjoy'a {Lora) Case (1689), 6 Co. Rep. 3 b, 4 a, b ; 
Knight's Case (1688), 6 C^. Rep. 64b, 66a; Chitty, Prerogatives of the 
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Exceptions to these rules may arise, however, upon the ooDstrnotion 
of a local Act (h). 

27. A public body does not post-oss the power to convey or demise 
market rights vested by statute in them, not for their own benefit, 
but for the benefit of the public, unless such power has been 
conferred by statute (i). 

Borough and district councils have no power to transfer or lease 
the statutory market rights which they exercise under the Publio 
Health Acts (j); nor can they mako a valid covenant not to exercise 
them (/(). 

In the absence of statutory authority, municipal corporations 
which own franchise market rights as part of their corporate 
lands cannot alienate them without the approval of the Local 
Government Board, and have only a limited power of leasing them 
without that Board’s approval (1). 

28. The trustees under any local Act for the providing or 
obtaining of a market in or for a borough or any part of it, 
whether their powers under the Act do or do not extend beyond 
the borough, may transfer to the municipal corporation of the 
borough, with the consent of the town council, all the rights, powers, 
estates, property, and liabilities vested in or imposed on them 
under the Act (m). 


Crown, 208). The lessee's covenant to pay binds his assignee {Egremont 
(Earl) V. Keene (1837), 2 Jo. Ex. Ir. 307; Lucan (Earl) v. OiMea (1831), 2 
IIud. & B. 035). A lease of stalla;;e in a street inaiket does not pass such 
an interest in the soil as to authoiise the lessi'C to occupy the market¬ 
place at times when no market is being hold (Coleman v. Uowa^d (1860), 
2 L. T. 403). For form of lease of a market or lair, see Enoyclopmdia of 
Forms and Precedents, Vol. VIII., p. 221. 

(A) Bridglnnd v. Shapter (1839), 6 M. & W. 37fi, where it was held that 
the Act vested the right to the tolls in the plaintiff, who held the market 
buildings under a parol demise. 

(t) See Ha^nee v. Fori, f 1911] 1 Ch. 375,perN£ViLiJe, J., at p. 285; and 
Tepper v. Niehola (1864), 34 L. J. (o. P.) 61 ; Gardner v. London, Chatham 
and Dover Rail. Oo. (No. 1), Drawbridge v. Same, Gardner v. Same (No. 2), 
Imperial Meroantile Credit Aeaociationv. /Same(1867), 2 Ch. App. 2ul,212 ; 
and see, generally, titles Coupamibs, Vol. V., p, 725; Cokpohation?, 
Vol. VIII.. p. 369. 

(i) See p. 11, onto. 

(k) SpurUng v. BanioH, [1891] 2 Q. B. 384, 392. The point that there 

was no power to lease the market tolls was not raised in Kidderminster 
Corporation v. Hardwick (1873), L. B. 9 Ezoh. 13; and see title Local 
Government, Vol. XIX„ p, 318. , 

(l) Munibipal Corporations -Act, 1882 (46 & 46 Viot. o 60), m. 108, 
109, 110, as altered by the Local Government Act, 1888 (61 & 62 Viet, 
c. 41), s. 72. The definition of “land” in the Interpretation Act,* 1889 
(62 & 63 Viot. o. 63), s. 3, applies to “ dorporate land’’ as defined by the 
Municipal Corporations Act, 1882 (46 & 46 Viet. o. 60), s. 7, and seems to 
inolude incorporeal hereditaments ; see Great Western Bail. Co. v. Swindon 
aAd Cheltenham Rail. Co. (1884), 9 App. Cas. 787; and see title Local 
Government, VoL XIX., p 318. 

(st) Municipal Corporations Act, 1882 (46 & 46 Viot. o. 60), a 136. 
The effect of we transfer is to make the municipal corporation the trustees 
for executing by the town council the powers and provisions of the local 
Act, and to disohorge the transleiring trustees from theii- liabilities and 
obligations thereunaer. * 
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29. Upon the creation of a new municipal borough by a 
charter that extends the Municipal Corporations Act, 1882(»),to such 
borough, there may be a readjustment of the rights, powers, and 
duties of any local authority derived from any Act for providing or 
maintaining a mai hot (n). 


Part. II,—The.Holding of Markets and 

Fairs. 

Sect. 1. —Days and Hours. 

30. Markets and fairs held by grant of the Crown must be 
held upon the days specifiod in tho grant (o), and markets and fairs 
held by presciiptiun must be held upon the accustomed days, 
unlebs, 111 either case, the days have been lawfully changed (p). 

If the day for holding a market coincides with the day for 
holding a fair witliin the same manor, both of them may be held 
on that day: neither franchise is merged in the other (q). . 

31. If the grantee of a maiket or fair unlawfullyt changes the 
day, the maikct oi fair is liable to be forfeited to the (^lown (r). 
Toll cannot be legally claimed in a market or fair while held on the 
wrong day (a). 

32. If a market is held on the authorised day and also 
without authoiity on an additional day, the market held on the 
additional day is not a lawful maiket, and the Attorney-General 
may take proceedings to suppress it (t). 

The lord of a fair must hold it for the time that he ought to 
hold it, and no longer : that is to say, if it be a fair by charter, for 
the time limited by the charter, and if it be a prescriptive fair, for 
the time that he ought to hold it of right (u); and he must, at 
the beginning of the fair, cry and publish how long the fair shall 
endure (t/). The fair, if held over the due time, is liable to be 
seized on behalf of the Crown until payment of a fine for the 


(n) Municipal Corporations Act, 1882 (45 & 46 Tiot. o. 50), s. 213; see 
title Local CovEBEMENX,*yol. XIX., p. 293. 

(o) 16 Yin. Abr., tit. Marlmt (F.) ; Com. Dig., tit. Market (I,). 

(p) As to lawful change of day, see p. 17, post. 

(q) ^evfoastlo (Duks) v. Worksop Urban Counctl, [1902] 2 Ch. 145; see 
p. 5, anto. 

(r) See p. 49, post ; 16 Yin. Abr„ tit. Market (F.); Com. Dig , tit. Mar¬ 

ket (I.); Newcastle (Duke) v. Worksop Urban Council, supra, at p. 168. 
There can be no forfeiture to the Crogrn of a statutory market or fair: 
see p. 8, ante. ** 

(s) NeweasUe (Duke) v. Worksop Urban OouneU, supra. 

(t) A,‘6. V. Homer (1884), 14 Q. B. D. 245, C. A. 

(m) Stat. (1828) 2 £dw. 3, o. 15. For fonn of proclamation of fair, 
ana notice of appointment of a baihS and toll collector, see Enoyolopisdia 
of Forms and Freoedents, Yol. Till., p. 286. 


Sect b, 
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offence, after it be duly found (a) that the lord held the fair longer 
than he ought, or that the merchants remained there beyond the 
time cried and published (6). Merchants who sell ware or mer¬ 
chandise at the fair after that time are liable to forfeit to the 
Crown double the value of what is so sold, at the suit of a common 
informer, who may have one-fourth of what is recovered by the 
suit (c). 

33- The question whether a fair within the Metropolitan Police 
District (d) has been held longer than the lawful period can be sub¬ 
mitted to a magistrate upon a summons, issued by the direction of 
the Commissioners of Police, against the owner or occupier of the 
ground upon which the fair is held, requiring him to show his right 
and title to hold it beyond a given period (c). If the owner or 
occupier fails to show siiilcient cause to believe that the fair has 
been lawfully held for the whole period during which it was held, 
the magistrate must declare in writing that the fair is unlawful 
either altogether or beyond a stated period (<?). 

34. It is unlawful to show any goods or merchandises, except 
necessary victual, in a fair or mnrket on Ascension Day, Corpus 
Christi Day, Whit Sunday, Trinity Sunday, or other Sunday, 
Assumption Day, All Saints’ Day, or Good Friday (/), under pain 
of forfeiture of the goods to the lord of th<j franchise or liberty ((f). 
Grantees who have hj special grant sufficient days before or after 

(rt) “ The statute plainly contemplates a proceeding in the nature of 
office found or sciie facias ” (Midleton (Lord) v. Power (1886), 10 L. R. Ir. 
1, -per CuA'iiRRTON, v.-O., at p. 9). 

(b) See note (u), p. 15, ante. 

(c) Stat. (1331) 6 Edw. 3, c. 5. 

(d) See titles Magistrates, Vol. XTX., pp 648, 575; Potace. 

(e) Metropolitan Police Act, 1839 (2 3 Viet c. 47), s. 39, After 

notice of the declaration the Commissioners can put down any attempt to 
hold the fair beyond the prescribed period, by diiecting caretakers to remove 
the booths, standings, tents, and carriages conveyed to or being upon, the 
ground for the purpose of continuing the fair, and to take into custody 
persons erecting or assisting to erect the booths, standings, or tents, 
persons driving, accompanying, or convoyed in the carriages, and arsons 
resorting to the ground with any show or instrument of gambling or 
amusement: and every such person is liable, upon summary conviction, 
to a penalty of not more than £10 (ibid.), llie owner or occupier of the 
ground may, when summoned before the magistrate, enter into a recog¬ 
nisance to abide by the judgment of the High Court upon any informa¬ 
tion which the Attorney-General or Solicitor-General may exhibit against 
him regarding his right or titie to the fair, and, if the requisite recog¬ 
nisance is given, the ('ommissioners of Polipe must forbear from giving 
notice of me magistrate’s declaration, and from taking any further 
measures thereon, imtit the High Court has given judgment (iM., s. 40), 
The magistrate must transmit the recognisance to the Home Secretary, 
who may have it filed in the High Court, and may give j^rther 
directions (ibid.). 

(f) As to periods of time'an^ prohibited days generally, see title 
Time. 

(a) Stat. (1448-9) 27 Hen. 6, o. 6. The exception of " the four Sundays 
in harvest’’ was repealed by stat. (1850) 13 & 14 Viet. c. 23. Stet. 
(1448-9) 27 Hen. 6, o. 5, does not take away any right which the lord of a 
fair or market had of holding it on a Sunday; see Comyns v. Boyer (1596), 
Cro. Elis. 486; Cork Oorporedion v. Shi^win (1825), Sm. & Bat. 396, 399. 
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the above-mentioned feasts may hold their fairs or markets for the 
full number of their days, but without recourse to the festival days 
or Sundays or Good Fridays; and grantees who have no day to 
hold their fair or market but the above-mentioned festival days 
have power to hold it, by the authority of their old grant, and 
without fine or fee to the Crown, within three days next before or 
next after the feasts, proclamation to certify the day being first 
made (h). 

35. The effect of the Calendar (New Style) Act, 1750 {t), was to 
shift to eleven days later, in the new calendar the dates for the 
holding of all markets and fairs which were fixed to certain 
nominal days of the month or were dependent upon the beginning 
or any certain day of any month (j ). Dates for markets and 
fairs which had depended upon the date of a movable feast 
continued to depend thereon, but in accordance with the new 
calendar {k). 

36. Although there is no general right in the grantees of a 
market or fair to change the day for holding it, it would seem that 
such a change, if authorised by charter or licence of the Crown, 
may be lawful, and that such charter or licence may sometimes 
be presumed (1). 

37. A Secretary of State, if it appear to him upoi) representa¬ 
tion duly made to him, that it would be for the convenience and 
advantage of the public that the day or days for holding's fair should 
bo altered, may order the alteration (m). 

The representation must be made either by the owner of 
the fair («), or by the council of the county borough or county 
district in which the fair is hold (o), or, if it is held within the 
county of London, by the justices acting in and for the petty 
sessional division in which the fair is held (p). 


Sect. 1. 

Dsygand 

Boors. 


StatutoiT 
change of day 
effeotm by 
new calendar. 


Lswtnl 
change of day 
by charter. 


Change of day 
authorifccd by 
bccietary 
of Stata 


(h) See uoto (g), p. 16, ante. 

(t) 24 Geo. 2, c. 23. 

(}) Ibtd., s. 4. 

(k) Ibid., s. 3. 

(2) Manchester Coiporation v. Lyons (1882), 22 Ch. D 287, 300, G. A.; 
Mtdleton (Lord) v. Power (1886), 19 L. K. Ir. 1, 12; ^ewcaiUe {Duke) 
V. Worksop Urban Council, [1902] 2 Ch. 146, 168. 

(m) Fairs Act, 1873 (36 & 37 Viet. o. 37), which replaced the Fairs 
Act, 1868 (31 & 32 Vict. c. 51). For form of repiesentation by a distnct 
oonucU for change of days for bolding a fair, see Encyclopaedia of Forms 
and Precedents, vol. Vlll.,*p. 228. 

(n) Fairs Act, 1873 (36 & VI Vict. o. 37), s. 6. By ibid., s. 3, “ owner ” 
means any person or persons or body of commissioners or bodvcorpoiate 
entitled to hold any fair, whether m respect of the ownership ot any 
lands or tenements or under any charter, letters patent, or otherwise 
howsoever. 

(o) For the justices mentioned in the Fairs Act, 1873 (36 & 37 Vict. c. 37), 
s. 6, the Local Government Act, 1894<66‘& 67 Viet. o. 73), s. 27 (1) (<*), 
substituted the district council, except as regards the county of LoMnn 
(ibid., s. 36). If the fair is held within a borough, induding a county 
borough (see title Local Govekxment, VoI. XIX., p. 300), the borough 
council may make the representation in the capacity of district council; 
see the Local Government Aot, 1&94 (56 & 67 Vict. o. 73), ss. 21, 27, 32. 

(p) Fairs Aot, 1873 (36 37 Vict. o. 37), s. 6; see note (oj, lupro. 
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88. The proper days for holding a market or fair held under a 
special Act ^Mth which the Act of 1847 {q), s. 14, is incorporated 
are (r) the days, if any, whioh the special Act prescribes, and such 
other days ns the undertakers from time to time appoint by bye-law 
made in pursuance of the special Act or of the Act of 1847 (a). 

In the ease of markets established or regulated under the 
Public Health Acts (b), or provided under the Diseases of Animals 
Act, 181)4 (c), the market authority has power from time to time to 
appoint by bye-law the days on which the market is to be held. 


Honrs . 39 . A market for the sale of hay and straw within the cities of 

(i.) hay and London or Westminster, or thirty miles thereof, must end, between 
straw markets Lady Day and Michaelmas at three o’clock, and between Michaelmas 
in nietiopolh ; Lady Day at two o'clock, in the afternoon (d), unless it is a 
market through which there docs not exist by law any public right 
of way for carts and carriages (e). 


The order, like the representation, may be either (1) that the fair be held 
in each year on some day or days other than that or those on which it 
used to be hold, or (2) that it be held in each year on the day or days on 
which it used to be held, and also on any preceding or subsequent day 
or days, or (3) that it be held in eaeli year on or during a less number of 
days than those on which it used to be held. Before the representation 
is considered, notice of it and of the time win n the Secretary of State 
will take it into consideration must be duly given and published. If the 
representation has been made by a borough or distiict council or by 
justices, the notice must be given to the owner of the fair, and if made by 
the owner of the fair, to the clerk of the council or, in the county ot 
London, to the clerk to the justices (see note (o), p. 17, nnfe); and in any 
case the notice must be published once m the London Gazette and also in 
three successive weeks in some one and the same newspaper published in 
the county, city, or borough in which the fair is held, or if there be no 
newspaper published therein, iu the newspaper of some county adjoining 
or near tliereto (Fans Act, 1873 (36 & 37 Viot. o. 37), s. 6). So soon as 
the order has been made, notice thereof must be published in the London 
dasiette and in such newspaper as is mentioned above, and thereupon the 
fair must bo held only on the day or days mentioned in the order, and 
the owner of the fair may take all tolls, and do all acts, and enjoy all the 
lights, powers and jirivileges in respect thoieof, and enforce thorn, as if 
tile fair wore held on the day or days upon which it used to be held 
before the making of the older {ibid., s. 7). 

iq) Markets and Fairs Clauses Act, 1847 (10 & 11 Viet. c. 14). 

(r) Ibid., B. 14 

(a) Markets and Fairs Clauses Act, 1847 (10 & 11 Viot. c. 14). As to 
bye-laws, see lin'd , s. 42, and p. 2o, post. 

(fc) Public Health Act, 1876 (38 & 39 Viot. o. 66), s. 167 ; Public Health 
Act, 1908 (8 Edw. 7, c. 6). » 

(c) 67 &; 68 Viot. o. 67, s. 32. As to suohi bye-laws, see, further, p. 24, 
post. 

(d) Hay and Straw Act, 1796 (36 Geo. 3, c. 88), ss. 2, 16. The actual 
limits within whieh the Act applies are “ the cities of London or West¬ 
minster or the weekly bills of mortality or thirty miles thereof.” The 
“ weekly bills of mortality ” ^included the cities of London and Weet- 
iqinstor, and the parishes immediately adjoining the City of London, 
together with the parnlies ot Islington, Lambeth, Stepney, Newington, 
Hackney and Bodnif, but did not include Marylebone nor St. Panoras 
(see Wharton’s Law Lexicon). As to the sale of hay and straw, seoi 
further, titles Aoricultukb, Vol. I., p. 291; Tkaub and Tbadb Unions. 

(e) Hay and Straw Act, 1834 (4 & ^ Will. 4, o. 21). This Act casts 
the burden of proving the public right of waj upon the party suing for a 




Part II.—The HoLuma of Markets and Pairs. If 

40. The business and amusement of all fairs held within the SKor.i. 
Metropolitan Police District if ) must cease at the hour of eleven in SK|K and 
the evening and may not begin earlier than the hour of six in the Beifs* 
morning (, 7 ). (ii.)Sia 


. niQtropolis f 

41. The hours during which a market may lawfully be kept (aj,)undef 
open {h) may be limited by a closing order made under the Shop Shop Houw 
Hours Act, 1904 (i), but no such order can limit the hours for a Aot, 1904 j 
fair if). 

42. Bye-laws may be made to fix the hours for the holding of (ir.) for 
a market or fair held under a special Act which incorporates the 

Act of 1847 (A), s. 42, or a market established or regulated under 
the Public Health Acts (Z), or provided under the Diseases of 
Animals Act, 1894 (w). 


penalty under the Hay and Straw Act, 1796 (36 Geo. 3, o. 88). The clerk 
or toH-gathorer, or hia deputy, is required, under a penalty, to give notice 
on each market day, by ringing a large handbell round the market one hour 
before Hie time, and again at the time, when the market must end ({bid., 
B. 15). Penalties are incurred by persons who sell hay or straw in the 
maiket after the market hours (ibid.), and by persons having the carp 
or direction of any waggon, wain, or cart used tor the purpose of bringing 
hay or straw, who suffer the same to remain in the market after five 
o’clock in the afternoon of a market day from Lady Day to Michaelmas, 
or after three o’clock in the afternoon of a market day from Michaelmas 
to Lady Day (ibid., s. 16). There is also a penalty for porbiitting horses 
drawing waggons and carts to feed and remain in the market for fifteen 
minutes during market hours (tbid ,8 17). The penalties, when recovered 
upon conviction, are payable to the prosecutor (tbid., s. 30) 

(/) As to this district, see titles Magistrates, Vol. XIX., p. 648; 
Police. 

(q) Metropolitan Police Act, 1839 (2 & 3 Viet. o. 47), s. 38. If, during 
the continuance of any such fair, any liouse, room, booth, standing, tent, 
caravan, waggon, oi other place, is open within the prohibited houm for 
any purpose of business or amusement in the place whore the fair is held, 
the person having the care or management of such house or other place is 
liable to be taken into custodyTiy a constable, and to bo fined not more 
than £5. Persons in the house or other place who do not quit it at the 
constable’s direction may also be taken into custody, and may be fined 
not more than 408. As to places of amusement generally, see title 
Theatres and Other Places op Entertainment. 

(h) As to the hours for selling in market overt, see p. 53, mst. 

(i) 4 Edw. 7, 0 31 Markets are not specially mentioned, but a 
market-place would scorn to fall within the definition of shop, as being 
“ promises or a place whore retail trade is carried on ” (ibid., s. 8). 
The employment of youn£ persons in markets and fairs after certain 
hours is prohibited by the Sfcop Hours Acts, 1892—1896 (66 & 66 Viet, 
c. 62; 56 & 67 Viet. o. 67; 58 & 69 Vict. o. 6). “ Shops” in these Acts 
means ” retail and wholesale shops, markets, stalls, and warehouses ” ; see 
title Factories and Shops, Vol. XIV., pp. 609, 510. The Seats for Shop 
Assistants Act, 1899 (62 & 63 Viot. c. 21), also applies to markets and fairs, 
as that Act is to be read and construed as pne with the Shop Hours Acts, 
1892—1896 ; see title Factories and Shops, Vol. XIV., p. 463. 

(i) See tbid.. p. 611. 

(k) Markets and Fairs Clauses Act, 1847 (10 & 11 Viet. o. 14); see 
note (»), p. 23, post. 

(l) PubUo Health Act, 1876 (88 & 39 Vict. o. 66); Public Health Act, 
1908 (8Edw. 7, 0 . 6); seep. 23, post. 

(m) 67 & 68 Vict. c. 57; p. 24, post. 
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Sect. 2. —Place and Right of Removal. 

43. The owner of a market or fair has, as a role, the right to 
remove it, whenever he thinks fit, to a new place, provided tihat 
he keeps within the limits within which his market or fair may 
be lawfully held, and that he lakes care to secure reasonable 
accommodation for the public (n ); and if the old market-place has 
ceased to afford reasonable accommodation it may be nis duty 
to change it (o). 


Arro wiiiiin 44. The limits within which a market or fair may be lawfully 
held are those defined by the grant or statute by which it is 
remova oga. ftQthQrjRpj ( If ^ atatute requires a particular place to be 
devoted to market purposes, it necessarily curtails the right of 
removal ( 5 ). Where a market or fair is granted to be held in a 
district, such as a borough, township, or manor, it may be held 
throughout such district or in any one or more places within such 
district (/*), but where it is granted to be held in a place defined by 
metes and bounds it must be held within those metes and bounds («). 


(n) Curwen v. Sallft>U (1803), 3 East, 638 ; B. v. CotteriU (1817), 1 B. & 
Aid. 67 ; X>e Ituizen (linrnn and Baroness) v. Lloyd (1836), 5 Ad. & El. 
456; Edinburgh [Mayistraies) v. BlacMe (1880), 11 App. Cas. 665. It 
8 (cins to be uiinecesaary that ho should have the ownership of the soil, 
provided he has the permissioii of the owner (A.> 6 . v. Homer (1884), 14 
Q. B. D. 246, 0. A.; atUnned (1885), 11 App. Caa. 66 ; Lockwood v. Wood 
(1841), 0 Q. B. 31); and it seems that there may be a prescriptive riclit 
ill the nature of an casement to hold a market on the land of another 

(see Austin v. WhiUred (1747), VVillos, 623 ; B -v.-(1433), Y. B. 

11 llcri. 6 , fo. 23). But unless lie has the soli the market owner cannot 
take stallage {Elwood v. Bullock (1844), 6 Q. fi. 383. 411). As to stallage, 
see, further, p. 38, post. 

( 0 ) Mosley v. Walker (1827), 7 B. & C. 40, per BATtET, J., at p. 65. 

Ip) As to markets held under charter, see p. 0, ante; as to those held 
by statutory authority, see p. 8 , ante. 

{q) Edinburgh {Magxstrates) v. Blachie, supra. 

(r) Islington Maxket Bill (1835), 3 Cl. & Fin. 513, 518, H. L. (opinion 
of the judges) ; Dixon v. Robinson (1686), 3 Mod. Hep. 107 ; Mosley 
V. Walker, supra, per Battjey, J., at p. 54. Where the boundaries of an 
ancient borough have been extended for all purposes by statute, a market 
lield by proscription within the borough may be removed to a place outside 
the old, but within the new, boundaries {Dorchester Corporation v. Ensor 
(1860), L. B. 4 £\oh. 335). A market or fair held by authority of a local 
Act incorporating the Markets and Faiirs Clauses Act, 1847 (10 & 11 Viet. 
0 . 14), s. 14, must be held in the market-place, i.e., the market-place 
acquired under the powerq of the special Act {ibid., s. 14). A market-place 
provided under the powers of the I’ublio Health Acta must lie within the 
district of the urban of rural council by whtch the market is established 
(Public Health Act, 1876 (38 & 30 Viot. 0 . 55), s. 166; Public Health Act, 
1908 (8 Edw. 7, 0 .- 6 ) ); and the market must beheld in the market-place so 

E rovided (Marked and Fairs Clauses Act, 1847 (10 & 11 Viet. o. 14), s. 14). 

and for the purpose of markets held under the Diseases of Animals Act, 
1804 (57 & 58 Viet. c. 67), may be acquired within or without the district 
qf the authority (as to the aulhovity, see title Animals. Vol. I., p. 430), 
and it seems, accordingly, that the market-place may be outside the district. 
The market must be held in the market-place so provided (Mai'kets and 
Fairs Clauses Act, 1847 (10 & 11 Viot. 0 . 14), s. 14). 

(«) See Islington Marled BUI, supra, at p. 618 ; Prvnee v. Lewis (1826), 

6 B. &'C. 363. A grant to bold a njarkcl “tn sive juxia" a certain 
defined area enables the grantee to hold^ the market on the land 



Part II.—The Holding of Markets and Fairs 


SX 


Where a market is owned by a borough corporation or a lord of a 
manor by a prescriptive title, a jury may properly infer that it was 
originally granted to be held anywhere within the borough or the 
manor, though it has always been held in a particular pltuie 
within it (<)• 

46. A removal is illegal if the public are thereby deprived of 
any right, such as the right to sell or expose for sale their goods 
without being required to make any payment for so doing (a); and a 
removal cannot be justified as against particular persons if it deprives 
them of special market privileges which they had lawfully acquired 
by grant from the market owner or his predecessors in title, for such 
a removal would be in derogation of the grant (h). 

46. If a removal be unlawful, the public may still frequent the 
old market-place (c), but this they may not do if the removal is 
lawful and reasonable notice of the removal has been given (d). 
An unlawful removal cannot, however, justify the wrongful erection 
of a rival market (e). The removal of a charter market to an 
inconvenient place prejudicial to the object of the grant would lay 
the foundation of a ftdre fanas by the Crown to repeal the grant (/). 

47. A removal need not be of the whole market: a market fer 
the sale of various commodities may be divided, and a new place 
may be provided for the sale of some only of the commodities, and 
not of others (< 7 ). 

48. The owner of a market or fair has, as a rule, a right of 
enlarging the place for holding it, similar to the right which he has 
of changing the place; and where a market has been granted with¬ 
out metes and bounds the market-place maybe enlarged or extended 
from time to time within the authorised limit (h). 

immediately surrounding such area {A.-Q. v. Horner (1885), 11 App Cas. 
66 ). 

(I) R. V. Cotterill (1817), 1 B. & Aid. 67; 1)e Rulsen (Baton and 
Baroness) v. Lloyd (1836), 6 Ad. 6 £ El. 456 ; Gi'iqell, Son and BoUeU, Lid. 
V. Stepney Borough Council,[1900] 2 K. B. 468, [1908] 1 K. B. 116, C. A.; 
alfirmed, [1909] A. C. 245. 

(a) R. V. fiftor/tcy (1837), 7 Ad. & El. 95. 

(b) EUis V. Brid^orth Corporation (1863), 16 C. B. (n. s.) 52. But it 
geoms that where the owner 01 a market has held it on the Lind of another 
person, the taking of stallage by that other person will be referred prima 
facie to his ownetship of the soil, and not to a giant fiom the owner of the 
market, and accordingly a i>einoval of IJie market by the owner thereof on 
to his own land is pnniA facia uoi a derogation of any grant (De Rutzen 
(Baron and Baroness) v. Lloyd, supia, at p. 458, a.). 

(e) R. V. Starkey, supra. 

(d) Curwen v. Salkeld (1803), 3 East. 638. For form of notice of 
removal of market or fair, see Encyclopsodia of Forms and Precedents, 
Vol. VIII., p. 226. 

(e) Midleton (Lord) v. Power (1836), 19 L. B. Ir. 1. As to rival markets, 

see, fiiiliier, p. 44, post. \ 

(J) R. V. CotteriU, supra, per Lord ELUsvBORorGH, C.J., at p. 75. As 
to scire facias, see title Crown Practice, Vol. X , p. 35. 

(g) Wortley v. Nottingham Local Board (1870), 21 L. T. 682 ; Maslev v. 
Walker (1827), 7 B. & Cf. 40, per Baylbt, J., at p. 64. 

(A) A ‘0. V. Homer, swpra; 0%ngeU, Son and FoskeU, Lid. v. Stepney 
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49. A market or fair may lawfttUy be held upon a portion of 
a highway, sufficient room being left for the public to paw and 
repass, if the dedication of the highway to the public was sub|e(^ to 
the right of partial interruption daring a certain liimted and not 
unreasonable time for the purposes of the market or fair as often as 
it might be lawfully held (i). 

The owner of land, when dedicating it to the use of the public, 
may reserve the right to use it for market purposes (it), and 
when both the dedication of the highway an<f the market are 
immemorial, and the market has always been held upon the highway, 
it may properly be presumed that the dedication was subject to the 
right to hold the market thereon (1). 

50. Where a market or fair is lawfully held on a highway, an 
obstruction caused by what is properly done in exercise of the 
franchise is not an indictable offence, nor is it liable to be abated as 
a nuisance to the lughway (m). Proceedings in respect of such 
an obstruction cannot be taken under Acts of Parliament which, 
without making illegal that which is otherwise legal, merely provide 
new remedies for nuisances on highways (n). 


Borovgh Council, [1906] 2 K. B. 468; [1908] 1 K. B. 116, C. A.; 
affirmed, [1909] A. C. 246. Statutory powers for the “ enlaigement’’ 
of a mauet-^plaee have been construed as authorising the erection 
of a public corn exchange upon a site which, though not adjacent to 
the luai'kot-pface, was sufficiently near to have the effect of inci’easing 
the space upon whieh the market was held (A.-O. v. Cambridge Corporation 
(1873), L. R. 0 H. L. 303). 

(») Elwood v. Bullock ^844), 0 Q. B. 383. 

(k) A.-O. V. fJomer (1886), 11 App. Cas. 66, 86 (where the House of Lords 
drew the inference from documents and evidence that streets dedicated 
after the grant of a market in 1682 were dedicated subject to the rights 
of the owner to extend the market into those streets). In GingeU, Son and 
Foskett, TAd. v. Slepneg Borough Council, [1908] 1 K. B. 116, C. A.; affirmed, 
[1909] A. C. 246, it was held that a statutory dedication of a street was 
subject to market rights. It has been suggested that the Crown might 
lawfully grant a franchise to hold a market on an existing highway aner 

g roper inquiry; see A.-O. v. Homer (1884), 14 Q. B. D. 246, C. A., per 
RKTT, M.R., at p. 268, per Lihdlby, L.J., at p. 266; OingeU, Son and 
Foskett, Ltd. v. Stepney Borough Council, [1008] 1 K. B. 116, C. A., per 
Fletoheb Moulton, L.J., at p. 132; Elwood v. BvMoek, supra, per 
Lord Denman, C.J., at p. 407; see also title Highwats, Stkeets, and 
Bridges, Vol. XVI., p 46. 

(1) Elwood V. Bullock, supra. Such a presumption will not be made 
merely from tliirty years’, user of an ancient highway (Davis v. Earveu 
(1887), 3 T. L. B. 800). * 

(m) Elwood V. BulUck, supra; OoldsmH v. Oread Eastern Bail. Co. 
(1883), 2S‘ Ch. D. 611, C. A^, per Cotton, L.J., and per Pry, L..!., at 
p. 664; B. V. Smith (1802), 4 Esp. Ill, as explained in Gerring v. Barfield 
(1864), 16 C. B. (N. 8.) 697> by Willes, J., at p. 601. 

(n) Qoldsmid v. Great Eastern BaU. Oo„ supra; A.-O. v. Homer (1884), 
14 Q. B. D. 245, C. A, (cases imon Paving Acts of (^eo. 8); see also BaU 
Yj Ward (1876), 33 L. T. 170. * Some statutes containing provisions 
prohibiting street nuisances expressly except acts done in exercise of 
market rights ; see the Town Folioe Clauses Act, 1847 (10 Sc 11 Viet. 
0 . 89), 8. 23, and the Metropolitan PoUce Act, 1839 (2 & 3 Viet. o. 47), 
s. 63; see also titles Nuisance; Street and Aerial Traffic. Pro¬ 
ceedings against a market owner who crests stalls for animals on a highway 
may be taken under the Public Health Act,,1876 <38 39 Viet. o. 66), 



Part II. — The HoiiDiira of Mabkbts and Faibs. ^ ^ 

' »* 

61. It is illegal to hold a market or fair in a churohyard (e), or A 

upon land 'whim is reserved by statute for a special pu;^8e not PlUM aad 
con^stent with its use as a place for holding markets or fairs (p). Blnl of 

Bemotal. 

Sbot. 8.—Sy«.Lau-«. MarkrtTn 

62. The following authorities may make and from time to time 
repeal or alter bye-laws for markets:— 

(1) Urban and rural district councils with respect to markets anthoritioB 
belonging to them (q) ; may make 

«(2) The Common Coupcil of the City of London and county 
councils and borough councils with respect to markets provided ^ 

" or carried on by them in accordance with the provisions of the 
Diseases of Animals Act, 1894 (r) ; 

(S) Persons authorised to construct or regulate markets by special 
Acts incorporating the Act of 1847 («), s. 42. 

63. The purposes for which bye-laws may be made are (t);— Purpose* for 

(1) For regulating the use of the market-place and the buildings, ]a^ma^%e 

Stalls, pens and standings therein, and for preventing nuisances and madc!”^^ 
obstructions therein or in the immediate approaches thereto (u); 


. s. 94, in respect of a nuisance created by the droppings of animals, as the 
person by whose “ act, delauit, permission or sufferance the nuisance 
arises,” or as the “ occupier of the premises on which the nuisance arises ” 
(Draper v. Sperntiff (1801), 10 C. B (N. 8.) 113); see title Nuisance, 
Statutes for the prevention of obstruotioDS or other nuisances upon high¬ 
ways ought not to be construed as prohibiting the exercise thereon of 
market nghts subject to which the highways exist (A.-O. v. Homer (1885), 
11 App. Cas. 06, affirming S. C. (1884), 14 Q. B. D. 245, C. A.; Great 
Eaetem Hail. Co. v. Qoldsmul (1884), 9 App, (Jas. 927, affirming S. 0. 
(1883), 25 (Jh. D. 611, C. A.) A power to make local bye-laws against 
such nuisances does not justify a bye-law which puiports to interfere with 
such rights (Elwood v. Bulloch (1844), 6 Q. B. 383); see title Nuisance. 

(o) Statute of Winchester (1285) 13 Kdw. 1, stat. 2, o. 6. 

l p) A.'O. V. Southampton Corpoialion (1850), 29 L. J. (Cli.) 282. 

l q) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 107 ; Public Health 
Act, 1908 (8 Kdw. 7, e. 6). 

(r) 57 & 58 Viet, e 57, s. 32 (2), (3). As to what markets are included, 
see note (r), p. 12, ante, and, as to the local authorities, see title Animals, 
Vol. I., p. 430. 

(«) Markets and Pairs Clauses Act, 1847 (10 & 11 Viet. c. 14). If the 
special Act authorises the holding of faiis the power to make bye-laws 
extends to the fairs (ibid. s. 42). The bye-laws must not be repugnant 
to the laws of that part of the United Kingdom where they OpTb to hare 
effect, or to the provisions of the Markets and Fairs Clauses Act, 1847 
(10 & 11 Viot. e. 14), or of the Act with which those provisions are 
incorporated, or any Act incorporated therewith (ibid., s. 42). 

(t) Markets and Fairs Clauses Act, 1847 (10 & 11 Viet. c. 14), s. 42. 
For forms of model bye-laws, see Encyolopsedia of Forms and Precedents, 
Vol. VIII., p. 229. 

(tt) Instances of bye-laws which have been held valid are: Providing 
that no auctioneer should sell cattle by auction before noon on the market 
day (CtoBins v. WeUe Corporation (188^, 1 T. L. K. 328); appropriating 
paHioitlar parts of the market place for the sale of particular kiufjy^ of 
oommodfttes (Savage v. Biook (1803), 16 C. B. (N. s.) 264); appro¬ 
priating part of the market pl4oe for sales by wholesale (Strike v. Oouina 
(1886), 66 L. T. 182); providings that sale rings should only be used 
for public auction sales (SeoU y. Qlasgo/K Corporatum, [1809] A. C. 470). 
A bye-law probibiling persons num exhibiting for sale in the market 
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SwT. s. (2) For fixing the days an4 the hours during each day on irhich 
Bye-laws, the market or fair shall be held; ’ . 

— (3) For iiifapection of the slaughter-houses (a), for keeping them 

in a clean and proper state, for removing filth and refuse at least 
once in every twenty-four hours, for requiring that they be provided 
with a sufficient supply of water (.6), and for preventing the exewise 
of cruelty therein; 

(4) For regulating the carriers resorting to the market or fair,, 
and fixing the rates for carrying articles therefrom within the limits 
of the special Act; 

SI (6) For regulating the use of the weighing machines proViddS 
by the undertakers, and for preventing the use of false or defedfciye * 
weights, scales, or measures; . 

(6) For preventing the sale or exposure for sale of unwholesome 
provisions in the market or fair. 


Oonfinnation 
and approval 
of byc-lawB. 


64. Byc-laws made by borough councils or district councils with 
respect to markets belonging to them are made, confirmed, and' 
published, and are enforceable, in the same way as other bye-laws 
made by them for purposes of the Public Health Acts (c). Printed 
copies must also be conspicuously exhibited in the paarket (d). 

Bye-laws («) made by the authorities empowered to make bye-laws^ ^ 
under the Diseases of Animals Act, 1894 v must be approved by' 
the Board of,AgTiculture and Fisheries (/ 7 ). Byc-laws (e) authorised 
by special Acta which incorporate the Act of 1B47 (h), s. 44, require 
the confirmation of the Local Government Board (i). Before 
application can be made for such approval or confirmation, as tha 
case may require, public notice of the intention to apply must hRs 
given (A), and parties aggrieved may on giving the required notice 


particular kinds of marketable commodities “ without being authoiiood 
BO to do by the superintendent of the market ” is bad (Wortlcu v. Nothag- 
ham Local JSoaid (1870), 21 L. T. 582). 

(и) As to blaughter-housos, sec titles Aniuals, Vol I., p 413; Publio 
Health and Local Administeation, 

(6) For form of agreement with water company foi supply ot water for 
watering and flushing a market or fair, see Fncjrclopsedia of Forms and 
Pieccdents, Vol. VIII, p. 690 

(c) Public Ilealfh Act, 1876 (38 A; 30 Vict. o. 65), s. 167 ; Public Health, 
Act, 1908 (8 Fd>lr. 7, c. 6); see titles Local Governmi.nt, VoI. XIX, 
pp. 266, 328; Pdblic IIealiu and Local Administbation. 

(d) Public Health Act, 1875 (38 & 39 Vict. c 55), s. 167 ; Fublio, Health 
Act, 1908 (8 Edw. 7, c. 6). 

(e) Except such as rclatp solely to tho ofliceis or servants of the market 
authority (Markets and Fairs Clauses Act, 1847'(10 & 11 Vict. c. 14), s. 44). 

(J) 57 & 68 Vict. c. 57, s. 32 (3). t 

\g) Bee jp. 13, ante. As to the Board of Agrioulture and Fisheries, see 
title Aokiculture, Vol. I., p. 297. 

(h) Markets and Fans Clauses Act, 1847 (10 & 11 Vict. o. 14). 

(i) Thtd., B. 44; Public Health (Confirmation of Byelaws) Act, 1884 (47 

& 48 Vict. 0 . 12), Bs. 3, 4. If made before 10th August, 1872, such bye-laws 
must have boon confirmed by a Sesietary of State (ibid., s. 2); if made on 
Ar after that date, by the Local Govomiiliont Board (ihid.). If, howevew 
the special Act expressly provides for sonpe other mode of confiismation, 
allowance, or approval, tho bye-laws, whenever made, must be, or have 
been, made accordingly (Md.). ^ 

(к) Markets and Fairs Clauses Act, H47 (10 & 11 Vict. c. 14), ss. 46, 4d ; 
Diseases of Animals Act, 1894 (57 & 88 Vict. q. 57), s. 39(3). ^Notice muat 
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of objection be heard thereon (1). * After sach approval or oon- 
■ firmation, the bye-laws must be printed and published (m), and 
are' then binding on all parties and are a sufficient warrant for all 
persons acting under them(n). They are enforceable by the penalties 

which ^ey impose, not exceeding £5 for each breach (o). 

« ♦ 

4 

Sect. 4.— Statutory Regulatiom. 

Sub-Sect. 1. —Provision of Wetghts and Measures (p), 

V 55. The owners or managers of any public market in which 
^oods are exposed or kept for sale are required to provide and keep 
at Ihe office of the clerk or toll collector, or some other convenient 
place, proper scales and balances and weights and measures or 

be given in one or more newspapers of the county in which the market or fair 
. is situate, or if there is none in such county, then of an adjoining county, 
one month before, and a copy of the proposira bye-laws must be kept open 
to inspection at the office of the undertakers and another copy put up in 
the market-plice or fair one month before the application (Markets and 
Fairs Clauses Act, 1847 (10 & 11 Viet. o. 14), s. 40). 

(l) Ibid., a. 45. Ten days’ notice to the undertakers, stating the nature 
of objection, is rj^quired. The objector may be heard by counsel, solicitor, 
or agent {tbid.). 

(m) The original bye-laws must be in writing under the common Seal 
of the undertakers if a body corporate, or, if not, under the hands and 
seals of two of the undertakers (Markets and Fairs Clauses Act, 1847 (10 
& 11 Viet. c. 14), s. 42). Publication must be in the manner, if any, pre¬ 
scribed by the special Act; if none be prescribed, the bye-laws must be 
nut up in the offieo of the undertakers and in the market-place, and a copy 
must be supplied without charge to every person applying (tbid., s. 47). As 
no mode ol publication is prescribed by the Diseases of Animals Act, 1894 
(57 & 68 Vict. c. 57), the above is the proper mode of publication for 
markets under that Act. As to pi oof of the bye-laws and of their publica¬ 
tion, see the Markets and Fairs Clauses Act, 1847 (10 & 11 Vict. c. 14), 
B. 49 ; SCO also title Evidence, Yol. XIII., p. 526. 

(n) Markets and Fairs (Tauses Act, 1847 (10 & 11 Vict. c. 14), s. 48. 

(o) Ibid., B. 43. When the market or fair is established under an Act 
incorporating ibid , s. 52, the penalties are by that section recoverable on 
summary conviction in accoidance with the Railways Clauses Consolidation 
Act, 1845 (8 & 9 Vict. c. 20), ss. 140—101; see title Kailwats and Canals ; 
compare title Food and Dbugs, Vol. XV, pp. 36 et se^. As to enforce¬ 
ment of orders of courts of summary jurisdiction, see title Magistrates, 
Vol. XIX., pp. 602 et seq. The Markets and Fairs Clauses Act, 1847 (10 & 
11 Vict. 0 . 14), B. 52, is not incorporated with the Diseases of Animals Act, 
1894 (57 & 58 Vict. o. 57), and there appears to be no procedure provided 
for recovery of penalties for breach of bye-laws made in respect of markets 
under fhht Act. , The Diseases of Animals Act, 1894 (57 & 58 Vict. c. 57), 
es. 51—57, appear to be iflapplicable. 

(p) The duty of exaimning, marking and scaling weights and 
measures was formerly exercised by the officer known as the clerk of the 
market. By stat. (1535-6) 27 Hen. 8, c. 24, s. 10, the King’s clerk of the 
idarket, and no other, might exercise the office during the time of the King’s 
abode in any place, notwithstanding any grant to the contrary; see, 
further, title Courts, Vol. IX., p. 137. stat. (1640) 16 Car. 1, c.^ 19, 
the jurisdiction of that officii was oonfoed to the verge of the King's 

^noouit, and by stat. (1670) 22 ‘Ss 23 Car. 2, c. 12, the execution tif the 
office fi^sewhere was entrust^ in all plaoes where markets were holden 
to the mayor, bailiffs, or head officer, or other person having the benefit 
of the market, and these persons were required to gauge and seal all 
measures brought to^ them for that purpose. The stats. (1640) 16 Car. 1, 
«o. 19, (1670) 22 & 23 Car. ^ c. 16, are repealed (Statute Law Revision Act. 

H.L.—XX. ' ' « o 
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other maohinoB for weighing or measuring goods (q), and the clerk 
or toll collector must at all reasonable times weigh or measure 
goods sold or offered for sale in the market if called on so to do (r). 
He may also, without being called on, weigh or measure such goods, 
and may take proceedings for recovering any fine to which the 
person selling them or offering or exposing them for sale is liable by 
reason of deficiency in weight or measure (s). 

56- In markets and fairs to which the clauses of the Act of 
1847 (t) with respect to weighing goods and carts (a) are applicable 
the undertakers are required to provide sufficient and proper 
weighing houses or places for weighing or measuring the com¬ 
modities sold in the market or fair, and to keep therein proper 
weights, scales and measures, and to appoint persons to attend to 
the weighing and measuring (lO. Every person selling or offering 


1363 (S6 & 27 Viet. c. 125), but without projudioe to oxistiu^ franchises; 
and by the Bread Act, 183C (6 & 7 Will. 4, c. 37), s. 33, ** the righla of 
any clerk or clerks of the market in any place ” are preserved. The Weights 
anil Measures Act. 1878 (41 & 42 Yiot. c. 49). a. 69, also preserves to corpora¬ 
tions their e\iBllng rights as clerks of the market. Before the stats. (1640) 
10 Car. 1, o. 19, (1070) 22 Ac 23 Car. 2, c. 12, many corporations were by 
charter made ckrks of the market or empowtred to appoint clerks of the 
market, and the office still exists in su(^ corporations by virtue of their 
charters ; but the duties appear to be practically obsolete. By the Weights 
and Measures (Purchase) Act, 1892 (65 & 66 Vict. c. 18), county and 
borough councils are empowered to purchase franchises of weights and 
measures with the consent of the owners and of the Board of Trade ; see 
title Weiohts and Measures. 

(q) Weights and Measures Act, 1878 (41 & 42 Viet. o. 49), s. 86, Sohed. 
VI., Part II. The owners or managers must have them tested twice a year 
by the inspector of weights and measures (ibid.). The expenses of pur- 
ohaso, adjusting and testing are to bo paid out of money ooiipoted for tolls 
in tho market [ibtd ). For any contravention of this provision theie is 
a penalty not exceeding £5, recoverable on summary conviction {ibid ). As 
to enforcement of orders of courts of summary jurisdiction, see title 
MaOISTRAies, Vol. XIX., pp. 602 et aeq. 

(r) Weights and Measures Act, 1878 (41 & 42 Viot. c. 49), s. 86, 
Sched. VI., Part II. For contravention of the duty he is liable to a 
penalty not exceodiiig £3, recoverable on summary conviction {ibid.). He 
IB entitled to bo paid for peiforming this duty such reasonable sum os 
shall be decided upon by the owners or managers, subject to the app^.'val 
aiad revision of the justices in general or quarter sessions {Odd.). 

(s) Weights and Measures Act, 1878 ( 41 & 42 Vict. c. 49). s. 86, 
Sched. VI., Part II. Upon conviction of the offender (penalty not 
exceeding £5), tho court may award ont of the fine to such clerk or toll 
collector such reasonable remuneration as to thb court seems fit {ibid.). 

(t) Markets and Fairs Clauses Act. 1847 (1C & 11 Vict. c. 14). 

(u) ibtd., SB. 21—30. These clauses are incorporated with the Pubho 
Health Act, 1875 (38 & 39 Vict. o. 66), by ibid., s. 107, with the Public 
Health Act, 1908 (8 Edw. 7. o. 6), by t^., s. 1, and with the Diseases of 
Animals Act, 1894 (67 & 68 Vict. o. 57). by ibid., s. 32 (2), so as to apply 
to markets established under any of those Acts. 

(vl Markets and Fairs Clauses Aict, 1847 (10 & 11 Viot. o. 14), s. 21. If 
the j^son appointed refuses or neglects to weigh or measure when required, 
he is liable to a penalty not exceeding 40«. {ibid., s. 23). By ibtd., s. 34, 
the tolls, i.e., tho tolls, if any, authonsed by the special Act incorporating 
the Markets and Fairs Clauses Act, 1847 (10 & 11 Vict. c. 14), for 
wiughing or measuring are to be paid in advance to the person appointed 
to weigh or measure. In markets established by district councils under 
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for sale any articles in the market or fair must oanse them to be ^bct. 4. 
weighed by the weights and scales so provided, if required to do so Statatoi? 
by the buyer («<)• Regolattons 

67. The undertakers are also bound to keep proper machines Weighing of 
for weighing carts in which goods are brought to the market (x), 
and to appoint a person to afford the use of such machines to the 
public for weighing the carts with or without their loading (a). 

Such weighing may be done at the request of the buyer or seller, 
and the driver is bound, if required, to take a cart which has been 
weighed with its loading to the nearest weighing machine to be 
weighed after its loading is discharged (h). 

56. Penalties (e) are imposed for frauds and other offences in Penalties for 
connection with weighing committed by drivers of carts (d), buyers 
or sellers of goods brought in carts (e), or the keepers of weighing 
machines (/), and also upon every person who knowingly acts or 
assists in committing any fraud respecting the weighing or weight of 
any cart (g). 

Sub-Pect. 2 —Vatihlxts fvr Watjhing Caiile, 

59. Certain duties are imposed (/<) upon the market authority (f) w'eiRhing of 

* ciiltle. 


the Public Health Acts, 1876 (38 & 39 Viet. o. 66), and 1908 (8 Edw. 7,o. 6), 
and markets established under the Diseases of Animals Act, 1894 
(67 & 68 Viet. o. 67). there appears to be no general power to take tolls for 
weighing or measuring ; but as to tolls for weighing cattle, see p. 29, post. 

{w) Markets and Fairs (’laiibea Act, 1847 (10 & 11 Viet. c. 14), s. 22; 
under a penalty not exceeding 40«. if lie refuse'^ {ibi 1.). 

(z) Or witlim “ the prescribed limits,” as to winch see note(/), p. 47, 

(a) Markets and Fairs Clauses Act, 1817 (10 & 11 Viet. c. 14), s. 24. 

(b) ibid , s. 25. The diivor is entitled to be paid upon a scale set out 
in ibtd., s. 26, for taking hack the cart if the distance exceeds half a mile. 
Ho is liable to a penalty not exceeding 208. if he refuses to take a cart to 
the weighing machine or to assist in the weighing {ibid., a. 20). 

(c) Not exceeding £5 for each oilenoe, recoverable on summary con¬ 
viction (Maikets and Faiis Clauses Act, 1847 (10 & 11 Viet. o. 14), 
8. 27). 

(d) The offences include: (1) knowingly having anything in the cart in 
.addition to its proper loading; (2) alteiing any ticket, (3) making or 

using any ticket falsely stating the weight of the cart or its load ; (4) remov¬ 
ing part of the loading and representing the rcsidne to be the full loading 
denoted by a ticket; (5) changing the wheels or other parts of the cart 
after being requested to allow the cart to be weighed without its loading 
(Markets and Fairs Clauses Act, 1847 (10 & 11 Viot. o. 14), 8. 27). 

(c) The offence spociUofi is doing anything to a oari or its loading 
whereby the true weight is ilAtered before weighing {ibid., s. 28). 

(h The offences include: (1) wilfully neglecting to weigh any cart 
wiw or without its loading; (2) not fairly weighing; (3) not delivering 
to the buyer or seller or any person interested a ticket specii^ng the 
weight; (4) giving a false ticket; (6) weighing a cart with or without its 
loading knowing that anything has been.done to alter its true weight; 
(6) knowingly assisting in or conniving at any fraud ooucernine the 
weighing, or making or conniving at making any false representation as to 
the weight {ibid., s. 29). 

(d) ibid., s. 30. 

(a) By the Markets and Fairs (Weighing of Cattle) Acts, 1887 (60 A 61 
Viet. 0 . 27), and 1891 (64 & 66 Viet. c. 70). 

(t) I.e., the company, coqioiation, or person by whom the tolls in luspect 
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of any market or fair in whicii tolls (&) are for the time being 
authorised to be taken and actually are taken in respect of cattle (1), 
unless exemption is granted by an order of the Board of Agriculture 
and Fisheries (m). These duties are to provide and maintain, 
in or near the market or fair, sufficient and proper buildings or 
places for weighing cattle brought for sale within the market or 
fair (s) ; to keep therein or near thereto weighing machines and 
weights for the purpose of weighing cattle (o); to appoint proper 
persons to have charge of such machines and weights, and to 
afford the use of them to the public for that purpose (p); to have 
the accuracy of such machines and weights tested at least twice 
in every year by the local inspector of weights and measures, 
at the cost of the market authority (q); and, generally, to provide 
and maintain, to the satisfaction of the Board of Agriculture 
and Fisheries, sufficient and suitable accommodation for weighing 
cattle (r). 

A market authority («) which performs these duties may, unless it 


of cattle are taken (Markets and Fairs (Weighing of Cattle) Act, 1887 
(60 & 61 Viet. 0. 27), s. 2). 

(k) It is doubtful whether the provision applies to markets and fairs in 
which only stallages, or payments in the nit are of stallage, are taken. 
Possibly the phrase “tolls taken in respect ot cattle,” used in tbtd., s. 3, 
may be held to include payments in the nature of stallage payable in 
respect of standing room for cattle. 

(l) Includin|it rams, ewes, wethers, lambs, and swine (ibid., s. 3). 

(m) By ibid,, s. 9, as amended by the Markets and Fairs (Weighing of 
Cattle) Act, 1891 (64 & 66 Viet. o. 70), s. 1, an order of exemption for 
a period not exceeding three years may be made by the Board, upon the 
application of a market authority, on the ground that the sale ot cattle 
at the market or fair is, or is likely to bo, so small as to render it inex¬ 
pedient to enforce the provision and maintenance by them of a ploco for 
weighing cattle and of a weighing maohine. Any such order may at any 
time be wholly or partially rescinded, altered, or extended by any subse¬ 
quent order (ibid.). As to the prohibition against a sale by an auctioneer 
where facilities for weighing are not provided, see title Auction and 
Auctionbebs, Vol. I, p. 609, 

(n) Markets and Fairs (Weighing of Cattle) Act, 1887 (60 & 61 Vict. 
c. 27), 8. 4. 

(o) Ibid. In the case of a cattle market held on a highway dedicated 
subject to market rights, the erection of a permanent w«‘ighing maohine 
on such highway may be justifiable under this provision (McIntosh v. 
Romford Local Board (1889). 61 L. T.‘186). 

(p) Markets and Fairs (Weighing of Cattle) Act, 1887 (50 & Viet. o. 
27), 8. 4. By ibid., s. 6, any person so appointed [s liable to a fine on summary 
conviction if be refuses or neglects, when required, to weigh cattle sold 
in the market or fair, or refuses or neglects tb deliver to the seller or buyer 
a tirket specifying the true weight of the cattle weighed, or gives to any 
person a false ticket or account of any cattle weighed ; and so by ibid, 
a. 7, is any person if he knowingly acts or assists in committing any fraud 
respecting ^o weighing of any cattle weighed in pursuance of the Act. 
By tbtd., B. 6, every person seUing, offering for sale, or buying any cattle 

^in a market or fanr provided with accommodation for weighing cattle 
'may, subject to hia paying any authorised toils in respect thereof, require 
Buon cattle to bo weigned. 

(f) Ibid., g. 4. 

(r) Markets and Fairs (Weighing of Cattle) Act, 1891 (64 Si 55 Viot. 
0. 70), 8. 2. « 

(«) See note (t), p. 27, ante. « 
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is otherwise expressly provided by any Act, take tolls in respect of 
the weighing of cattle (t)* Bat, so long as failure to perform the 
duties eojitinues, it is unlawful for a market authority (u) to demand, 
receive, or recover any toll whatever in respect of any cattle brought 
to the market or fair for sale (a). 

Sub-Sect. 3. —Accounts and Statistical Returns. 

60. The proper officer (6) of every corporation or body of 
persons (r), not being a municipal corporation (ei) or a county {e) 
or district council (/), authorised by Parliament to levy tolls or 
dues in respect of markets, must make to the Local Govern¬ 
ment Board annual returns (^) of the sums levied or received 
by them in respect of such tolls or dues and of the expenditure 
thereof {h). 

The local authority having control of a market authorised by 
the Diseases of Animals Act, 1894 (/), must carry to a separate 


(0 MarketH and Fairs (Weighing of Cattle) Act, 1887 (50 & 51 Viet* 
0 . 27), s. 8. The tolls must not exceed the amounts specified in the schedule 
to the Act, or such other amounts as may bo autlionsed by the Loc^ 
Government Board to bo taken by the market authority {ibid,). The 
Markets and Fairs Clauses Act, 1847 (10 & 11 Viet. c. 14), ss. 36—41 (both 
inclusive) (see p. 42, post), apply to these tolls as if the. Markets and 
Fairs (Weighing of Cattle) Act, 1887 (50 & 51 Viet. c. 27), were the special 
Act and the market authority were the undertakers {ibid*, s 8). The 
tolls are payable by the person requiring the cattle to bo weighed {ibid., 
8. 5). 

(u) See note (i), p. 27, ante. 

(a) Markets and Fairs (Weighing of Cattle) Act, 1887 (50 dc 51 Viet. c. 27), 
8. 4: Markets and Fairs (Weighing of Cattle) Act, 1801 (54 & 65 Viet, 
c. 70), s. 2. A person who demands or receives any such toll, while the 
market authority is in default, is liable on summary conviction to a 
fine not exceeding £5 (Markets and Fairs (Weighing of Cattle) Act, 1887 
(60 & 61 Viet. o. 27), s. 4). As to enforcement of orders of courts ot 
summary jurisdiction, see title Magistrates, Vol. XIX., pp. 602 et seq. 

{b) That is, the cleik, or, where there is no clerk, the treasurer or other 
officer keeping the accounts of the tolls or dues (Local Taxation Returns 
Act. 1877 (40 & 41 Viet. o. 06), s. 2). 

(e) I.e., “ any corporation, justices, commissioners, district or other 
board, vestry, inspectors, trustees, or other body of persons ” (Local 
Taxation Returns Act, 1860 (23 Ss 24 Viet. c. 51), s. 1). 

(d) Municipal corporations to which the Municipal Corporations Act, 
1882 (45 Ss 46 Viet. c. 50), apphes ore excepted by tbid., s. 6 and 
Sched. I., Part II. As to such corporations, see title Locai. Government, 
Vol. XIX., pp. 203 el seq. • 

(e) County councils are exqjepted by the Local Government Act, 1888 
(51 & 52 Viet. 0. 41), B. 71. As to such councils, see title Local Govern¬ 
ment, Vol. XIX., p^ 340 et seq. 

(G District councils the accounts of which are audited by a district 
auaitor are excepted unless the Board require a return to be made (Dis¬ 
trict Auditors Act, 1879 (42 & 43 Viet. o. 6), s. 3). As to such councils, 
see title Local Government, Vol. XIX., pp. 262 et seq., 329 et <eq. 

{ff) The returns are to be made for the financial year ending lOSth 
March, or such other day as the Board may prescribe, and are to show 
the amounts levied and expended, with suw other particulars as the 
Board may r^uire, and to be in such form as the Board may prescribe 
(A) Local Taxation Returns Acts, 1860 (23 Ss 24 Viet. o. 51), and 
1877 (40 & 41 Viet. o. 66). * 

(i) 67 & 68 Viet, o, 67. 
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account all sums received by it in respect of tolls, and make such 
periodical returns to the Board of Agriculture and Fisheries of its 
expenditure and receipts as the Board may require (j). 

61. In the case of markets established under local Acts incor¬ 
porating the Act of 1847 (/c), s. 60, the undertakers must, at the end 
of each financial year, cause an account in abstract to be prepared 
sliowing the ■whole receipt and expenditure of all rents and other 
moneys levied by virtue of their statutory powers during that year, 
with a statement of the balance of such account, duly audited or 
certified by the chairman of the undertakers, and by the auditors, 
if any, and they must send a copy of the account to the clerk 
of the peace of the county in which the market or fair is 
situate (1). There is a penalty of £20 for default (0- 

62. The duty is imposed (??i) upon the market authority (n) 
of every market or fair held in certain places (o) of sending to the 
Board of Agriculture and Fisheries periodical returns (p) showing, 
so far as the luarket authority can ascertain the same, the nitmhor 
of cattle (q) entering the market or fair, and thenumber and weight 
of the cattle weighed, and the price of the cattle sold, thereat. For 
wilful default in the performauce of this duty the market 
authority is liable to a fine upon sunnnary conviction (r); end a 
person commits a misdemeanour by making a fraudulent statement 
in any returti («). For the purpose of making a return the market 
authority m|iy cause any cattle which have been sold in the 
market to bt weighed without fee (0- 

(j) iJisenscs of Animals Act, 1S94 (57 & 58 Viet. o. 67), s. 32 (5), (6). 

(k) Maikcts and Fairs CLauses Act, 1847 (10 & 11 Viet, c, 14). 

(l) Ibid., s. 60. This section is mc(»rporatc(l with the Diseases of Animals 
Act, 1894 (57 & 68 Viet. c. 57), s. 32 (2). It seems that the local authority 
must make this return as well as the returns to the ISoard of Agiiculture 
and I'isheiies. The account sent to the elork of the peace is to be o^ien to 
the inspection of the public at oil reasonable hours on payment of the sum 
of Is, for ereiy inspection (Markets and Fairs Clauses Act, 1847 (10 & 11 
Viet. c. 14), s. 60). 

(m) By the Markets and Fairs (Weighing of Cattle) Act, 1891 (54 Sc 55 
Viet. c. 70), s. 3 (1). 

(n) See note (t), p. 27, ante. 

(o) Originally the places were those mentioned in the schedule to the 
Markets and Fairs (W eighiiig of Cattle) Act, 1891 (64 & 55 Viet. c. 70), but 
by ibid, s. 3 (6), the Board of Agriculture and Fisheries is empowered 
irom time to time to vary or add to the list of places in that schedule; 
and by the Markets and Fairs (Weighing of Cattle) Returns Older, 
10th January, 1906 (Sta't. R. & 0., 1905, p. 199), the Board so altered the 
schedule that it is m effect superseded by the order. 

(p) The returns have to be made at such intervals and in such form and 
with Bueh particulars as the Board by order prescribcB (Markets and Fairs 
(Weighing of Cattle) Act, 1891 (54 Sc 55 Viet. c. 70), s. 3 (1)}. The Board is 
authorised to publish the returns, or abstracts or extracts (ibid., s. 3 (2)). 

ig) See note (i), p. 28, si^ra. 

(r) Markets and Fairs (Weighing of Cattle) Act, 1891 (64 & 56 Viet, 
e. 70), 8.3(3). 

(s) Ibid., 8.8 (4). He is indictable for perjuiy if he knowingly and wilfully 
makes a false statement (Perjury Act, 1911 (1 & 2 Geo. 6, c. 6), s. 6 (which 
will come into operation on the 1st January, 1912)). 

(<) Markets and Paire (Weighing of» Cattle) Act, 1891 (54 Sc 55 Viet 
0 . 70), B. 3 (1). As to the retiu'ns required from on auctioneer who sells 
lattle at a mart, see title Auction and AucfiONXXRS, Vol. I., p. 608. 
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Btxb-Sbot. 4.— Sales of Horses. SHOT. 4. 

63. When horses are sold (a) in a market or fair special formalities 
ought to be observed; and to secure tlioir observance special 
duties are imposed upon the market officials (/>). For a breach of Special 
these duties the defaulter is answerable to the party aggrieved 
thereby, and is also liable to a penalty, recoverable before justices 

or by action (c). 

64. The owner or bailiff of a market or fair at which horses Duties of 
are sold must appoint and limit out yearly a special open place owner of 
for the sales, appoint an official or officials to t.ike toll and 

to keep the open place on market or fair days, provide a book 
in which the requisite particulars of the sales can be entered, and, 
after each market or fair, sign in the book a note of the true number 
of the horses sold thereat (d). 

65. The toll-taker or his deputy must take the toll payable on DuUesof 
a sale, if tendered, at the appointed open place and between <oii-Leepcr 
10 o’clock in the morning and sunset on the day of the sale, and not 

at any other time or place; and when he takes the toll he must ^ 
have before him the parties to the sale and the horse, and he or 
the book-keeper must enter the requisite particulars in tHe 
book (<*). 

The entries to be made are of the colour and *one special Euinpa io bo 
mark at least of the horse (J), the price or value given for by toii- 
it ( 7 ), the Chiibtian names, surnames, and dwolling-placos of the booj^ftceper 
buyer and the seller ij) and the seller's calling (y), and also either 
an entry that the toll-taker or book-keeiior knowb tiio seller and the 
requisite particulars of him, or an entry of tho names, dwelling- 
plaee, and calling of a creditable person known and entered as known 
to the official, and then and there declaring to him that he has the 
lequisite knowledge of the seller ( 7 ). The entries must not be made 
nor must the toll be taken if the official knows neither the seller nor 
the person who avouches him (g). Any jicrsou w'ho makes an 
untrue avouchmeiit is liable to a penalty; <xnd so is any person 
wl 0 sells a horse in a market or fair, it he is not known to any of 
tl'e officials and can produce no avoucher (//). 

66 . Every hoise which is sold in a market or fair must he PKposuroof 
openly kept, in tho time of that market or lair, for one hour at 
least between 10 o’clock in the morning and sunset, in the open 
space whore horses are usually sold, and the parties to the sale 
must, before sunset on tho dfiy of the sale, come together and bring Entiy of sale, 
the horse to the toll-taker or book-keeper there, cause the requisite 


(a) As to the warranty on sale, see titles Aniuals, YoL I., pp. 388 

et 8tq. ; Saijb of Goods. , 

(b) Stat. (1565) 2 & 3 Phil. & Mar. c. 7 f stat. (1588-0) 31 Elis. c. 12. 

( 0 ) Stat. (1556) 2 Ac 3 Phil. & Mar. c. 7, ss. 1, 2 \ad fin.), 3; scat. 

(1588-9) 31 Eliz. 0 . 12, ss. 1, 2. 

(d) Stat. (1555) 2 & 3 Phil. & Mar. c. 7, s. 1. 

(e) Ibid. ; stat. (1688-9) 31 Eliz. 0 . 12, s. 1. 

(/) Stat. (1555) 2 As 3 Phil. Ac Maa c. 7. s. 1. 

(ff) Stat. (1688-9) 31 Eliz. o«12, s. 1. Tlie buyer is entitled to a sigaed 
copy of ffie entries on payment ot 2d. (ibid.). 
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Ssttt. 4 . particulars of the sale to be entered, and pay^ the toll, il any, or, if 
Statutory no other toll ia payable, one penny, to be paid by the buyer, for the 
BegulationB. entry of the particular8(/0. Unless aU these formalities are strictly 
observed the sale is not a good sale in market overt (i). 

Sub-Sect. 6.—Prevention of Diaeaaa of Animals. 

Vowenof 67. For preventing the spread of diseases of animals (/;) the 
Board of Board of Agriculture and Fisheries is empowered from time to time 

native, alter, and revoke orders relating to the holding and conduct 
of markets and fairs (1) and matters connected therewith (m). 


(h) Stat. (1665) 2 & 3 Phil. & Mar. c. 7, as. 2, 4. 

<t) Ibid., 8. 2; stat. (1688-0) 31 Elis. c. 6, 8. 1; Moran v. Fitt (1873), 
42 L. J. (o. B.) 47. As to sales in market overt, see p. 64, 'post. Where 
the seller’s name was entered falsely in the book the sale was held not 
to be in market overt so as to confer on the buyer a title as against the 
rightful owner [Gibbs Case (1689), 1 Leon. 168 ; but compare Wikea v. 
Morefoota (1588), Cro. Eliz. 86). 

(k) As to the habiJity incurred by selling a diseased animal in a market 
or fair, see title Aniuels, Yol. I., pp. 419, 420; and see, further, title 
Sale of Goons. 

(l) Diseases of Animals Act, 1894 (67 A 58 Yiot. c. 67), s. 22. The orders 
of the Board ore enforceable by penalties recoverable summarily, and take 
effect as if they were part of the Act [ibid., ss. 49, 61, 67). The Markets 
and Sales Order of 29th June, 1910, made by the Board under the Diseases 
of Animals Acts, 1894-1909 (see infra), came into force on Ist October, 
1911. It deals with the regulation of markets and sales of animals, 
and the cleansing and disinfection of markets; its provisions are to bo 
enforced by the local authority (see title ANiMAr.’i, Yol. I., p. 429), and 
contraventions thereof are to be deemed offences against the Diseases ot 
Animals Act, 1894 (67 A 58 Yict. c. 67) ; see tiuo Animals, Yol. I., 
p. 431. The Diseases of Animals Acts, 1894 (67 A 68 Yict. c. 67), 1896 
(60 A 60 Yiot. 0 . 15) (repealing the Diseases of Animals Act, 1894 
(67 A 68 Yict. c. 57), s. 26, and varying ibid., s. 24), 1903 (3 Edw. 7, 
0 . 43) (amending the Diseases of Animms Act, 1894 (67 A 68 Yict. 
0 . 67), in relation to sheep scab), 1909 (9 Edw. 7, c. 26) (providing for 
payment of fees to veterinary surgeons for notification of diseases of 
anmals), and 1910 (10 Edw. 7 A 1 Geo. 6, o. 20) (amending the Diseases 
of Animals Act, 1894 (57 A 68 Yiot. c. 67), in respect of the esportation 
and shipment of horses), may be cited together as the Diseases of 
Animals Acts, 1894 to 1910, and construed as one (Diseases of Animals 
Act, 1910 (10 Edw. 7 A 1 Geo. 6, c. 20), s. 9). By the Poultrv Act, 
1911 (1 A 2 Geo. 6, c. 11), s. 1 (1), the Diseases of Animals Act, 1894 
(67 A 68 Yict. o. 57), as amended by subsequent enactment, has effect 
as if, among the purposes for which orders may be made (see title Animals, 
Yol. I., p. 421, and svpra), there were included the protection of live 
poultry from unnecessary suffering while being conveyed, exposed for sale, 
and disposed of after sale; and for the pufposes of an order made under 
the Pomtry Act, 1911 (1 A 2 Geo. 6, c. 11), the Diseases of Animals Act, 
1894 (67 A 68 Yict. c. 67), is to be construed as if animals ” included live 
poultry. The Poultry Act, 1911 (1 A 2 Geo. 6, c. 11), confers powers to 
examine live poultry and to inspect premises for the purpose of enforcing 
an order under the Act [ibid.t s. 1 (2)), and it [by ibid., s. 2), together with 

■ the Diseases of Animals Acts, 1%94-1909 (see supra), may be cited as the 
Diseases of Animals Acts, 1894 1911. As to the powers, and the mode of 
enforcing the orders, of the Board of Agriculture and Fisheries, see title 
Animals, Yol. I., pp. 419—434; and as to the prevention of infection, see 
further, title Public Health and Local Administration. 

(tn) The purposes for which orders i&ay be made are, shortly:—^!) For 
prohibiting or regulating the exposure of diseased or suspected animals in 
markets or fairs, or the placing of them in lairs or other places adjacent 
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Sub-Sbot. 6 .—Sale of Unwholesome Proviticnt, 

68. It ia a misdemeanour indictable at common law knowingly 
to expose for sale in a market, as and for sound and wholesome meat 
fit for human consumption, food which is not so («), or to bring or 
send such food to market knowing it is unfit and feat it is intended 
to be sold as human food (o). 

69. In the case of inarkets and fairs to which the Act of 1847 (p), 
B. 16, applies (g), it is an offence punishable on summary con¬ 
viction (o) to sell or expose for sale in the market or fair any un¬ 
wholesome meat or provisions, and any inspector of provisions 
appointed by the undertakers may seize such articles and carry 
them before a justice of the peace, who may thereupon order that 
they be destroyed or otherwise disposed of so as to prevent their 
being exposed for sale or used for the food of man. 

In fee case of markets and fairs to which the Act of 1847 (6), 
B. 20, applies (c), the inspector of provisions, or any officer 
appointed by the undertakers for that purpose, may also enter and 
inspect any building erected or set apart for slaughtering cattle and 


to or connected with inarkets or fairs, or where animals are commonly 
placed before exposure for sale (Diseases of Animals Act, 1801 (57 & 68 
Vict. c. 67), s. 22 (ix.)) ; (2) for prohibiting or regulating 4he holding ot 
markets and fairs (ibid., s. 22 (xix.)); (3) for prescribing and regulating 
the cleansing or disinfection of places used for the holding markets or 
lairs, exhibitions, or soles of animals, or for lairago of animals (ibid., 
s. 22 (xx.), (xxii.)} ; (4) for prohibiting the holding of any such market 
or fair, exhibition or sale, in an area declared by order to bo infected with 
pleuro-pneumonia or foot-and-mouth disease, or for prescribing the terms 
and conditions upon which the same may be held (ibid., a. 9); (5) for 
making provisions respecting the case of animals found to be so infected 
while Exposed for sale or exhibited before exposure for sale (ibid., s. 21); 
and see title ANiM4t-s, Vol. I., pp. 422—425. 

(n) J2. V. /Stewnson (1862), 3 F. & F. 106. 

(o) S. V. Jarvis (1862), 3 P. & F. 108 ; 22. v. Crawley (1862), 3 J’. & P. 
109 : see also the statutes specified in title Foons and Drugs, Vol. XV., 

р. 3, notes (b) and (c). 

(p) Markets and Fairs Clauses Act, 1847 (10 & 11 Vict. o. 14). 

(gr) J.e., markets held under the provisions of the PubUo Health Acts, 
1876 (38 &■ 39 Vict. c. 55) and 1008 (8 Edw. 7, c. 6), or the Diseases 
of AuimaJs Act, 1894 (67 & 58 Vict. c. 67), or under local Acts 
incorporating the Markets and Fairs Clauses Act, 1847 (10 & 11 Vict. 

с. 14), 8. 16. 

(a) Penalty, not exceeding £5 for each offence (ibid.). As to the re¬ 
covery of penalties, in thetsase ot markets held under the Public Health 
Acts, see the Public Health Act, 1875 (38 A 39 Vict. c. 56), s. 167, 
and title Pubuc Health and Local Administration ; in the case of 
markets under the Diseases of Animals Acts, see the Diseases of Animals 
Act, 1894 (57 & 68 Vict. o. 57), s. 64, and title Animals, Vol. I., pp. 432, 
433. As to the recovery of penalties in the case of markets and fairs held 
under local Acts incorporating the Market^ and Fairs Clauses Act, 1847 
(10 & 11 Vict. o. 14), a. 62, see note (o^, p. 26, auto. 

(b) Markets and Fairs Clauses Act, 1847 (10 & 11 Vict. o. 14). 

(e) l.e., markets held under the provisions of the Public Health Acts, 
1875 (38 A 39 Vict. o. 66) and 1908 (8 Edw. 7, o. 6), or under the Diseases 
of Animals Act, 1894 (67 & 58 Vict. o. 67), or under local Acts incor¬ 
porating the Markets and Faira^ Clauses Act, 1847 (10 A 11 Vict. o. 14). 

B. 20. 
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seize any cattle or carcase or part of a carcase which is unlit for the 
food of man and deal with it in the manner above described (d). 

Hi’h-Sect. 7.— 8al« of Ivtorirating Liquors and Tobacco. 

70. Thtj restrictions in any fair, as to the sale of beer, spirits 
or vino, arc dealt with elsewherefc). 

71. I*’or the sale of tobacco or snuff in a fair an occasional excise 
licetjce may be granted by the Commissioners of Customs and 
Fxciso if). 


District. 


I Register ot 
sales. 


Sales not 
affected. 


Sub-Seot. 8 .—Sale of Haq and Straw in and rimr the Metropolis. 

72. The sale of hay and straw in the cities of Loudon and 
Westminster, or within thirty miles thereof, is subject to special 
regulations (p). 

Tlic dork or toll-collector appointed for any market in that 
district (h) is required to keep in the market a register of sales of 
hay iirifl straw. Upon any sale of hay or straw exceeding four 
trusnos (i) Jii one quantity, the sollor must outer in the register the 
names and places of abode of the buyer and seller and their prin¬ 
cipals (if iin_> ), the place of sale, and the jnico paid or agreed (i). 

This provision does not apply to hav or straw delivered within 
the above-mentioned limits under special contract, but it ap[)lieB to 
sales of hay and straw sent to any place \ ithin the limits to be sold, 
and there sdd, tliougli such place is not a market. If the sale is 
not in a market the particulars must be entered in the register of 
the market iiearoafc the place of sale (j). 


(d) AfaiJiois and Fairs ('hiiises Act, 1847 (10 & 11 Viet. c. 14), a. 20. A 

poiiaJiy not exceeding £5 is imposed for obstructing or liindeiiiig the in¬ 
spector (ibid.) As to the powers ot “ an inspector of a market ” to ]uoouio 
samples ot foods or drugs for analysis under the Sale of Food and Di ugs 
Acts, 187.'5—1830 (38 & 39 Viet. c. 63 ; 42 At 43 Viet. c. 30 ; 60 & 51 ^ ict. 
c. 29 ; 62 63 Viet e. 61), see title Fool) AM> Drugs, Vol. XV., p. 12. 

(e) See title Imoxkaung Liquors, VoI. XVllL, pp. 100, 101. As to 
offences for selling intoxicating liquor without licence, see ibid., pp 107 et 
seq. Ordeis exempting licensed victuallers from the provisions of the 
Licensing Acts with respect to closing licensed premises near markets 
may be granted under the lAccnsing (Consolidation) Act, 1910 (10 Kdw. 7 
& I Leo 6, c. 24), s M. 

(/) Revenue (No. 1) Act, 1864 (27 4r 28 Viet. c. 18), s. 6; Finane. \.ct, 
1908 (8 lidw. 7, 0. 16), s. 4; Kxcise Translcr Order, 1909 (Lonthn Gazette, 
16th February, 1900); see title Rt'.vbnuk. 

(g) Under the Jlay and Straw Acts, 1790 (36 Leo. 3, c. 88); 1834 (4& 6 
WiU. 4, 0. 21): and 1856 (19 A 20 Viet. c. 114). As to the precise limits 
of the Acts, see note (dj, p. 18, ante. Only*those provisions w'hicli are 
peculiarly applicable to salos in markets arsiheio referred to. Others are 
referred'to in title AGBioitM'iiUE, Vol. T., p, 291. As to the time of open¬ 
ing and closing those markets lor the sale of hay or straw, see p. 18, ante. 

(h) See note (d), p. 18, ante. 

(i) As to the weight of a truss, sec Il.iy and Straw Act, 1796 (36 («Vo. 3, 
0. 88), s. 2 ; and title AaiUCUJ.TUKE, Vol. I., p. 291. 

(7) Hay and Straw Act, 179k (3i6 Geo. 3, c. 88), ss. 10, 11. The roister 
is open forinspcction betw^een 9 a.in.aiid 6p m.(t6td., s. 10). PenaliiQsaro 
imposed on sellers who omit to make the required entries, and upon keepers 
of remsters who knowingly suffer untrue entries to be made (tftid., s. 10). 
reuaXties are also imposed on any clerk or toll-collector who Mmself buys 
or soils, or is ooncemed in buying or selling, bay or straw within the Umif s 
(ibid., s. 12). Salesmen selling for a priiicigal in a market must deliver, 
at the time of the sale or delivery, a ticket showing the number of trusses 
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78. For the purpose of settling disputes as to the weight of 
trusses, proper scales and weights for weigliiiig hay and straw must 
be provided and kept at the office of the clerk of every hay market 
within the above-mentioned limits; and the clerk or toll-gatherer, 
upon complaint, must weigh and examine any hay or straw offered 
or exposed for sale in any such market, and if it is found to be 
deficient in weight or mixed with any foreign matter, he must 
summon the offender before a justice {k). 

The buyer of any hay or straw sold within the limits may cause it to 
be weiglied on delivery in. the presence of the seller, and either party 
may send for a hay-weigher, who, in parishes where there is a hay 
market, is the clerk or toll-gatherer, to ascertain the w'eight(/). 

74. Penalties are imposed upon any person who buys and sells 
again hay or straw that is being conveyed to be sold within the 
above-mentioned limits; or who buys any hay or straw in any hay 
market within the limits for the purpose of selling it again in any 
such market (/«); or who docs not bring to the market on the next 
market day hay or straw which has been exposed and not sold on 
any market day, or has been brought for sale within the limits 
between two market days and has not been sold before the next 
market day(«). Penalties are also imposed upon any seller of Imy 
or straw in any market within the limits who knowingly makes or 
tenders short delivery, and upon drivers of waggons who are privy 
to that offence (o). 


Part III.—Tolls and Stallages. 

SlSCT. 1.- 'rolls. 

75. Toll in the more limited sen.se (p) of franchise toll is a sum 
pn;\!i1)Ie l\y the bu_>er(a) upon sales of tolLible articles in a market 
or fair. 13y custom or statute there may bo duos in the nature of 
Iranchise tolls, payable upon goods brought into a market for sale 
whether sold or not {b); and these are in some eases ])a'^al)le in 

Bold and the name iu full of the ownei (Hay and Straw Art, 1856 (19 
20 Vict. c. 114), tt. 2). 

(k) Hay and Straw Act, 1856 ^9 & 20 Vict. c*. 111), s. 3. The ollondcr 
is liable to a penalty not exceeding £10 (ibid., s. 4). 

(l) Hay and Straw Act, 1796 (36 Geo. 3, c. 88), b. 13. The Lay-vveigher 
is entitled to be paid at tbu»rate of 3«. a load by the buyer, such sum to be 
repaid to the buyer by the sailer if the hay or straw is not of due w eight 
(ibid.) 

(m) Ibid., s. 18. 

(n) Ibid., 8. 23. 

(o) Ibid., B. 22. 

(p) The term “ toll ” does not strictly include stallage (Northampton 
Corporation v. Ward (1745), 2 Stra. 1838k but may be interpreted to 
include stallage in Acts of Parliament, grants and pleadings (Bedford (llulti) 
V. Emmett (1820), 3 B. & Aid. 306, 371 ; Bennington v. Taylor (1700), 2 
Lut. 1517 ; Lockwood v. Wood (1841), 6 Q. B. 31). As to stallage, see 
p. 38, post. 

(a) Leigh v. Fym (1687), 2 Lpt. 1329; 2 Co. Inst. 221. By custom 
(ibid.) or by statute toll may be payable by the seller. 

(b) Uill V. Zrawl;ur (1014), Moore (a. B.), 835 ; Bedford (Dvlce)v. Emmett 
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kind (c). Bull toll cannot be payable, unless by statute, upon goods 
not actually brought into the market for sale (d). Accordingly no 
toll can be payable by grant or prescription on the bulk of goods 
sold by sample in a market when the sample only is actually 
brought into the market («). 

76. The right to toll has been described as a subordinate fran- 
chis(‘ appurtenant to a franchise of market or fair (/). It may be 
acquired (1) by express grant from the Crown (</); (2) by statute; 
or (S) by prescription or long usage from which a lost grant may 
be presumed (h). But unless the right can be established in one of 
these ways no toll is payable (t). It is said that the Crow'n cannot 
grant a new toll in an existing market without some proportionable 
benefit to the subject (k). 

77. General words in a grant are not sufficient to create a right 
to toll (1). But in a confirmatory grant of an old market, or 
a regrant of a market after it has passed by forfeiture or otherwise 
into the hands of the Cro,vn, general words are sufficient to continue 
a right to toll which had previously existed («i). A grant of toll eo 
nomine is sufficient, although the amount, or the particular articles 
on which it is to be payable, are not specified (n). A general 
grant of toll without specifying the an'ouni is interpreted to be 
a grant of a reasonable toll (o), and a g ant in that form enables 
the grantee ho vary the amount taken from time to time, provided 
i*; is always reasonable (2>). 

78. If toll bo claimed by prescription or presumed lost grant 


(1820), 3 B. & Aid. 366, 371; see Ji. v. Cassvell (1872),L. R. 7 Q B. 328; 
London Coivorntion V. 8t. 8rpvlcJiie, London, Overseen (1871), R. 7 
Q. B. 333, n. 

(c) Svecot V. Carpenter (1682), T. Jo, 207 ; Noiman v. Hell (1831), 2 
li. & Ad 190; and see p. 39, post. Trover lies for taking too much 
{ibid.; Iliclman’a Case (1609), Noy, 37; JItll v. Uawkur (1614), Mooio 
(k. b.), 836); and ece title TnovKit anu Deiinue. 

(d) Kerhy v. Whiehfhw (1701), 2 Lut. 1498, per Powel, J., at p. 1602 ; 
Wells V. miles (1821), 4 B. & Aid. 669 

(e) 2bid. ; Hill v. Smith (1812), 4 Taunt, 620, Ex. Ch. ; see Moseley v. 
Vierson (1790), 4 Term Rep. 104. 

(/) Newcastle (Duke) v. TrorAroop Urban Council, [1902] 2 Ch. 146, per 
Tarwell, J., at p. 156; see note («), p. 60, post. 

(g) Siamfoid Corporation v. Paw/eR>(1831), 1 Cr. & J. 67, 400, Ex. Ch. 
(70 Wright v. Jiruister (1832), 4 B. & Ad. 116; see also p. 8, ante. 

(i) Jf. V. Maidenhead Corporation (1620), Palm. 76 ; 2 Co. Inst. 220, 221 ; 
Newcastle (Duke) v. Worksop Urban Council, supra. 

(k) 2 Co. Inst. 220 ; Laneum v. Lor^ell (18^), 6 C. & P. 437, 465. 

(l) Suoh words as “ profits,” “ commodities,” ” emoluments,” or *' free 
customs belonging to a fair” are insufficient (Heddy v. Wheelhause (1697), 
(*io. Elix. 668, 691 ; Ngremont (Earl) v. Saul (1837), 6 Ad. & El. 024, 931 ; 
Holloway v. Smith (1742), 2 Stra. 1171); see also Lightfood v. Lenet (1617), 
Cro. Jac. 421 (where a grant of ” such toll as is used to be taken ibi et alibi 
infra vMnum Anglice ” was heM vpid for ambiguity). 

< (m) See Heddy v. Wheelhouse, supra, per Popham, J., at p. 691; Egremon 
(Earl) V. Saul, supra ; R. v. Maidenhead Corporation, supra, at p. 82. 

(n) Stamford Corporation v. Pawlett, supra; B. v. Maidenhead Corporation, 
supra. 

(o) Ibid. 

(p) Lawrence v. Hitch (1868), L. R. Slii. B. 621, Ex. Ch., per curtam, at 
p, 633, 
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the jury may, if the evidence of user bo warrants, find either that !• 

the grant was of a reasonable toll, or that it was of a toll of specified Tolls, 
amount (q). - 

79. Eeasonableness is a question of law (r), and the court will Rcaaonable- 
support the payment of tolls in accordance with an express grant 

or with long usage unless they are shown to be unreasonable («). Unreasonable 
A continuance of uniform payment and acquiescence therein tends 
to show that the toll is reasonable (*). A grant of toll is void if 
it be of an unreasonable amount (0- 

80. Unpaid toll creates a debt recoverable by action without Action for 

proof of an express contract to pay(«). toll. 

The owner of a market or fair may prescribe to distrain the Distress for 
goods, or a reasonable part of the goods, in respect of which toll. 

(jhe toll is payable, after demand of the toll and refusal to pay (a). , 

81. If excessive toll is taken by the owner of a market or fair, Taking 

or if toll is taken when none is due, the Crown may seize the franchise excessirc toll. 

of the market or fair, upon office found (b), until it is redeemed by 

the owner (c). If a bailiff or any mean officer without the authority 

of the owner of the market takes excessive toll, or takes toll when 

none is due, he may be lia])le to repay the toll wrongfully taken and 

to pay as much again by way of penalty for such taking (d). 

(a) IVriffAi V. Bruister (1832), 4 B. & Ad. 116 ; Lawrence v. Eilch (1888), 

L. K. 3 Q. B. 621, Ex. Ch. 

(r) 2 Co. Inst. 222 ; Lowden v. Uierons (1818), 2 Moore^c. r.), 102, 113 

(«) Wright V. Bruister, supra; and see MilU v. Colchester Corporatioi 
(1808), L. R. 3 C. P. 576, Ex. Ch. 

(f) 2 Co. Inst. 220: Eeddy v. Wheelhouse (1697), Cro. Eliz. 668, 691. 

(u) Newport Corporation v. Saunders (1832), 3 B. & Ad. 411, per Loru 
TrNTERDEN, C .T., at p. 412. I'he plaintiff must prove that he is entitled 
to receive the lolls, i.e., that he is in possession of the market or fair and 
the tolls; Bee Tewkesbury Corporation v. Dtslon (1806), 6 East, 438. For 
form of indebitatus count, see Bedford (Duke) v. Emmett (1820), 3 B. & Aid. 

366; Beading Corporation v. Clarke (1821), 4 B. & Aid. 268. A county 
court has no jurisdiction in any action in which tlie title to any toll, fair, 
market, or franchise is in question ; see title Coumt Courts, Vol. VIII., 
p. 431. 

(а) Agar v. Lisle (1013), Hob. 187. It is said that the right to distrain is 
incident to every toll and need not be specially prescribed for (Whiistable 
{Free Fishers) v Oann, 11 C. B. (n. s.) 387, per Erijs, C.J., at p. 416; Gilbert, 

Law and Practice of Distress, 19; Gunning, Law of Tolls, 216); and this 
is probably correct, but the authorities are not clear; see London Cor¬ 
poration V. Lynn Regia Corporation (1796), 1 Bos. & P. 487, H. L.; Eeddy v. 
iVheelhouse, supra ; Smith v. Shepherd (1699), Cro. Eliz. 710; Rickman's 
Case (1599), Noy, 37 ; Earris v. Eawkins (1662), 1 Keb. 342; Leight v. 

Vym (1686), 2 Lut. 1329; Bennington v. Taylor (1700), 2 Lut. 1617; lilakey 
v. Dinsdale (1777), 2 Cowp. 661; Com. Dig. tit. Distress (A. 1); 1 Roll. Abr. 

666. As to distress generally, see title Distress, Vol. XL, pp. 116 el seq. 

For actions of trespass or trover founded on an unlawful or excessive 
distress for toll, see Leight v. Pym, supra; Wigley v. Peachy (1732), 2 Ld. 

Raym. 1689 ; Norman v. Belt (1831), 2 B. & Ad. 190; and title Trespass. 

(б) See note (c), p. 60, post. * * 

(c) Statute of Westminster I., (1276) 3 Edw. 1, c. 31; 2 Co. InH. 221, 

222 : and see title Constitutional Law, Vol. VI., p. 489. 

(d) Statuteoi Westminster I., (1276) 3 Edw. 1, o. 31; 2 Co. Inst. 219. He 
is also liable to forty days’ imprisonment {ibid.). It is said also that, apart 
from the statute, if excessive tofi is taken, the franchise of toll (though not 
the market or fair) is forfeited (Com. Dig., tit. Market (I.)). As to the 
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82. The franchise of toll is an incorporeal hereditament, and as 
such is asseshtiblc to the land tax («); but inasmuch as tolls, in the 
strict sense of the term, unlike stallages (/), are profits, not of 
the soil, but of the market (£ii), payable in respect of the use of the 
market and not in respect of any user or occupation of the market¬ 
place, they cannot be taken into account in estimating the value 
of the market-place for the assessment to the poor rate (Ji), and 
tills is equally the case whether they are granted by charter or 
payable by statute, and whether they are payable by the buyer upon 
sales in the market or upon the entry of goods into the market (i), 
and although they are taken by a corporation and applied to public 
imrposes (A). 

Sect. 2. —Stalls and Stall-holders. 

83. No person is entitled as of right to occupy, to the exclusion 
of others, any portion of the soil for the purpose of exposing goods 
for sale in a market or fair, without the consent of the person in 
possession of the soil (Z). Fayments made for the enjoyment of 
such exclusive occupation are usually kDOwn as stallage, piccage, 
jionnage, or rent. They are payable rations tenurtr, and not by 
reason of any franchise, and no grant, prescription, nor statutory 
authority need be shown for taking them (/»?). 

84. Stallage is the appropriate term for payment for the liberty 
of placing a stall on the soil or for standing room for cattle or goods 
within the msl”ket or fair (n). When the soil is broken the pay¬ 
ment is often called piccage (o). Pennage is a sum payable for tho 
liberty to erect pens (o). Piccage and pennage are, however, but 
names for particular varieties of stallage. 

85. Stallage is payable w’herover there is any exclusive occupa¬ 
tion of a particular portion of the soil by a person (p) or a group of 


recovery, as money had and received, ol toll unl.wfuUy taken, sec Water- 
house V. Keen (1825), 4 B. & C. 200; and as to its recovery by action on 
tho case, see Com. Dig., tits. Toll (H. 2) and Market (F. 1); see also Wood v. 
Haukshead (1602), Y^v. 13. 

(«) Land Tav Act, 1707 (38 Goo. 3, c. 5), s 4 ; Land Tax Perpotnation 
Act, 1798 (38 Geo. 3, c. 60); see Vauxhall Bridge Co. v. iSoicyer (1851), 6 
£xch. 504; Ghating Cross Bridge Go. v. Mitchell (1855), 4 £. Ac B. 549; and 
title Land Tax, Vol. XVIII., p. 309. “ 

(/) As to which, see infra. 

ig) As to income tax on- each profits, see Be Birmingham Corporation 
(1876), 1 Tax Cas. 26 ; 4--0. v. Scott (1873), 28 fl. T. 302. 

(fe) Boberts v. Aylesburg Overseers (1853), PE. & B. 423 ; B. v. Bell 
(1816), 6 M. & S. 22( ; so, too, market tolls are not a “ tenement ” under 
a local rating Act (JS. v. Mosley (1823). 3 Dow. & By. (K. B.) 385); and see 
note (k), p. 40, post, and title Bates and Bating. 

(t) B. V. CasaweU (1872), L. E. 7 Q. B. 328; London Corporaiion v. 
St. Sepulchre, London, Overseers L1871), L. B. 7 Q. B. 333, n. 

(A) Worcester Corporaiion V. St. Ctemente Overseers (1858), 22 J. P. 319 ; 
Brecon Markets Co. v. St. Mary's, Brecon (1877), 36 L. T. 109. 

(Z) Northamp^ Corporation v. Ward (1746), 2 Stra. 1238. 

(m) Ibid. ; JB. T. Marsden (1765), 3 Burr. 1812. 

(i<) Northampton Oorporabitm v. Ward, supra. 

(o) B. V. Marsden, supra. • 

(p) Yarmouth Corporation v. Groom (1862), 1 H. & C. 102. 
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persons ( 5 '), for example, if goods are pitched upon an appropriated 
portion of the soil (r), or a stand is taken up with a table or basket fitalU aftd 
placed on the ground (s). But unless there is such exclusive Stall- 
occupation stallage is not payable (t). So none is payable for cattle h oider st 
driven into a market and not penned (a), or for merely resting 
baskets or goods on the ground temporarily {b). 

86. To recover stallage it is not necessary to show an express Beco'rery cf 
contract to pay an agreed sum. If there has been occupation of a staUage. 
portion of the soil with the licence of the owner a reasjjnablo sum 

may be recovered in an action for use and occupation (r). 

The amount payable may be fixed by immemorial custom, and in 
such case the owner may by custom have the right to distrain for 
tlie amount so fixed (d). It may also by custom be payable in 
kind (e). 

87. Though, apart from custom, no one has a right to erect a cuatom to 
stall without the licence of the person in possession of the soil, and erect staila. 
anyone so doing without licence is a trespasser (/), nevertheless a 
custom for a particular class of persons to erect and occupy 

stalls in a market or fair, paying a reasonable sum as stallage, is 
good (g). 

88 . The market owner cannot compel those attending the Extortion, 
market to take stalls, and if he covers the market-place so com¬ 
plex ly \^^th stalls that the public are obliged to use them, tlie taking 

of stallage in such circumstances is indictable as extortion {h). 

89. The occ 111 tier ^ f*- tenant at will, and if he Occupation 

occupies the same space of ground as a stall continuously for the 

{q) See Bedford [Duke) v. St. Paul, Oovent Garden, Overseers (1881), 

61 L. .1. (u. c.) 41 

(r) I bid. , Bedford (Duke) v. Emmett (\S20), 3 U. & Aid. 366. 

(b) Norwich Corporation v. Swann (1776), 2 Wm. Ill 1116; Yarmouth 
Corporation v. Groom (1862), 1 H. & C. 102 

(t) A.-G. V. Tynemouth Corporatton (1900), 17 T. L R. 77. 

(а) Swtndon Ventral Market Co., IM v. Panting (1872), 27 L. T. 678, 

(б) Townend v. Woodruff (1860), 6 £xcli. 606 ; Sawyer v. TFt{A;tn«dn 
(1698). Cro Ehz. 627 ; WtgUy v. Peachy (1732), 2 Ld Eaym. 1589. 

(c) Taunton Market (Trustees) y . Kimberley (1776), 2 Wm. B1 1120; 

Newport Corporation v. Saunders (1832), 3 B. & Ad. 411. Qua re whetliet 
an action for use and occupation will lie where the occupation has hceri 
without the licence of the owner of the soil ; see Phillips v. llomfiay (1883), 

24 Ch. D. 439, C. A., per*BowEV, L.J , at p. 461. 

(d) Bennington v. Taylof (1700), 2 Lut. 1617 ; see also Bedford (Duke) V. 

Emmett supra. 

(e) Htekman’s Case (1601), 2 Roll. Abr. 123; and compare p. 35, ante. 

(/) Northampton Corporation V. Ward (1745), 2 Stra. 1238; see titles 

REAI. PkOPEKIT and rilAlTELS REAL ; TrLSPASS. 

(g) Tyson y. Smith (1838), 9 Ad. & ^1. 406 (custom for Tiotuallers to 
erect stalls in a fair) ; Elwood y . BhMock (1844), 6 Q. B. 383 (a^similar 
oostom) ; Chafln y . Betsworth (1684), 3 Lev. 190 (custom for tenants oi a 
manor to erect stalls in market-place of manor); and, as to the general 
oharacteristioa of such a custom, see title Custou and Usages, Yol. .X., 
pp. 221 et seq. 

(h) 22 V. Burdett (1696), 1 Ld. Raym. 148; and, semble, it is a ground of 
forfeiture of the market or fair (2 Co. last. 221). 
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quahfying period, and the atall is of sufiQoient value, his occupation 
is a qualification for the borough occupation franchise (i). 

90. Stallage, being a payment made to the occupier of the soil 
for the use of the soil, and not for the use of the incorporeal market, 

I must be taken into account in estimating the yearly value of the soil 
for assessment to the poor rate (A). 

91. Booths, stalls, or standings in fairs are rated to the land 
tax, which is payable yearly in one entire sum by the occupier of 
each booth, stall, or standing within seven days of the first pro¬ 
clamation of the fair, and in default is leviable by distress of the 
goods found therein. The tenant of a booth, stall, or standing is 
authorised to pay the tax and deduct the amount from tho current 
rent payable therefor (f). 

Sect. d .—Exemptions from Toll. 

92. The following persons are exempt from payment of toll in all 
markets and fairs, namely, the King and the Queen Consort (»j) ; all 
ecclesiastical persons for their ecclesiastical goods and for goods 
bought by them for their sustenance, but not for merchandise (w); 
aiid lords of manors which are ancient demesne, and their tenants 
therein, in respect of sales by them of the produce of their tenements, 
and of purchases by them of goods to maintain their tenements or 
themselves or their households there (o), but not for merchandise ( p). 

(i) Ballv. Metcalfe, [1892] 1 Q. B. 208; but in Lovell v. CaUcighan, [1894] 
2 I. R. 346, a weekly toimat of a stall ia a market-place, from which he was 
excluded at night, was held not to be qualified to vote a<i a buigesa as being 
a person occupying a shop within the Municipal Corporations (Ireland) Act. 
1840 (3 & 4 Viet. c. 108), s. 30; see title Elections, Vol. XIL, pp 159,185. 

(fc) Percy v. Ashfotd Union (1876), 34 L. T. 679. This is so if the pay¬ 
ment is made in respect of any exclusive occupation of a portion of the soil, 
for however short a time {E. v. Barnard Castle {Inhabitants) (1863), 
27 J. F. 634), and though the particular portion occupied is liable to be 
changed from time to time at the will of the maiket owner {London Corpora¬ 
tion V. Greenwich Union Assessment Committee (1883), 48 L. T. 437), or if 
the payment is made by the name of toll for the sale of goods within 
dcfinito portions of the market-place specifically appropriated to the sale 
of particular kinds of goods {Buford {Duke) v. 8t. Paul, Covent Garden, 
Overseers (1881), 51 L. J. (M. o.) 41). It is immaterial that tho payments 
are made under the name of " tolls ” {Roberts v. Aylesburtf Overseers (185.3', 

1 £. & B. 423), or of " market dues and charges" {London Corporation v. 
Greenwich Union Assessment Committee'supra). As to tolls properly so 
called, see p. 38, ante. The stall-holder whose position is liable to be 
moved at the wiU of tho owner of the soil has not a rateable occupation 
(Spear v. Bodmin Union Guardians (1880), 49 fu. J. (M. c.) 69). As to 
rating genejrally, see title Rates and Rating, r 

(l) Land Tax Act, J797 (38 Geo. 3, o. 6), ss. 125,126 ; Andrew v. Hancock 
(1819), 1 Brod & Bing. 37 ; Stubbs v. Parsons (1820), 3 B. & Aid. 516 ; see 
titles Land Tax, Vol XVIII., p. 319; Landlobd and Tenant, Vol. 
XVIII., p 477. 

(m) Co. Litt. 133 b ; 2 Co. Inst. 221; Com Dig., tit. Market (F. 1); see 
title Constitutional Law, Vol. VI 4 pp. 366, 408. 

(n) Fits. Nat. Brev. 227 (F.); 2 Co. Inst. 3,4 ; Com. Dig., tit. Ecclesiastical 
Persons (D.). 

( 0 ) Saverp v. Smith (1686), 2 Lut. 1144; Fitz. Nat. Brev. 14. 228; 

2 Co. lost.' 221, 654. As to ancient demesne, see title Covyholds, 
Vol. VIII,, pp. 67. 68. 

(p) Ward V. Knight (1591), Cro. Eliz. 227. 
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93. The owner of a market is not bound to collect tolls seot. s. 

impartially, and may remit the whole or any part therecd! to whom- EzemiitionB 
soever he pleases (q). from Toll 

94. The owner of a market or fair may grant to corporate Right to 
bodies, capable of taking by grant, exemption for their members from 

toll or stallage (r), and such grants are binding on the grantor of 
the exemption and on all who derive title from him («). A lost 
grant of exemption may be presumed from long U8er(t), and a lord 
of a manor may prescribe for exemption for the tenants of his 
manor (a). 

95. The Crown may in certain cases grant exemption from Grantaof 

toll (fc). exemption 

' by Crown. 

Sect. 4.— Profits of Statutory Markets. 

96. When a market or fair is held under statutory authority Markets and 
there is a right to take such tolls as are authorised by the statute. 

The incorporation of the clauses of the Act of 1847 (c), with respect 

(g) Newcastle (Duke) v. Worksop Urban Council, [1902] 2 Ch. 145; 

Lanoum t. Lovell (1834), 6 C. & P. 437, per Tinuai, C.J., at p. 465. 

As to the power of the Commissioners of Woods to abandon tolls, see title. 
Constitutional Law, Vol. VII, p. 200. 

(r) Lockwood v. Wood (1841), 6 Q. B. 31 ; Tewkesbury Corporation v. 

Bricknell (1809), 2 Taunt. 120. In Woolwich Corporation v. QJibson (1905), 

92 L. T. 538, an unsuccessful attempt was made to set up by prescription 
a grant of exemption to trustees for the inhabitants of the parish in which 
the market was held. 

(s) Including the Crown. If the toll afterwai’ds comes into the hands 
of the Crown it can only be regnanted subject to the evemptions (Tewkes¬ 
bury Corporation v. Bricknell, supra). A regrant by tlio (’rown of a forfeited 
market or fair (see p. 51, post) can only be made subject to the exemp¬ 
tions from toll which existed before forfeiture (Tewkesbury Corporation v. 

Bricknell, supra). 

(1) Ellis V. Bridgnorth Corporation (1863), 16 C. B. (N. s.) 63. 

(a) 2 Vin. Abr. 9, tit. Actions [Case] (N. c.) 8, 

(b) Pee title Constitutional Law, Vol. VI., p. 488. As to such a grant, 
see Middleton (7*«cou«<) v, Lambert (1834), 1 Ad. & El. 401. An action 
lies at the suit of a corporation to which exemption has been gi anted for 
merely demanding toll nrom corporators entitled to take the benefit of f ho 
exemption (London Corporation r. Lynn Regis Corporation ( 1796), 1 Bos. & P. 

487). The action was formerly by writ De eseendo qutetuni de theolonio 
(ibid.). As to construction of a grant of exemption, see Traro Corporation 
V. Reynolds (1832), 1 Moo. & S. 272. The right of exemption as inhabi¬ 
tant or freeman or member of a municipal corporation (or wife, widow, 
sou, or daughter of such person) from toll in markets or fairs wherein tolls 
are levied wholly or in pai-t Ify or for the use or benefit of any borough (i.e., 
a city or borough to which the 'Municipal Corporations Act, 1882 (45 & 46 
Viet. 0. 60), BS. 6 . 7, apply), or body corporate, is now nearly extinct, as it 
can only be claimed by a person who, on the 5<ii June, 1835, was admitted 
or entitled to be admitted a freeman, or was the wife, widow, son, or 
daughter of a freeman, or was bound an apprentice. The right of any 
person who claims exemption otherwise th^n as an inhabitant, freeman, 
or member of a municipal corporation, «ot as the widow or kin of such 
person, is not affected (Municipal Corporations Act, 1882 (45 is 46 Vict. 
c. 50), B. 208, re-enacting in substance the Municipal Corporations Act, 1835 
(5 & 6 Will. 4, o. 76), s. 2). As to the freedom of freemen from highway 
tolls, see title Hiohwats, Streets, and Bridges, Vol. XVI., p. 65. As to 
freemen generally, see title Local Government, Vol. XIX., pp. 321, 332. 

(e) Markets and Fairs ClausAs Act. 1847 (10 Ss 11 Vict. c. 14). 
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Skot. 4. 

Profits of 
StatQtory 
Markets. 


Markets 
iinild Public 
Health Acts. 


M,nk(.(s 
uiuliT 
Uiseasis (it 
Animals Act, 
1894. 


Markets and Fairs. 

to tho stalla^'es, rents, and tolls to be taken by the undertakers (d), 
does not in itself confer any right to take tolls. Those clauses 
only regulate the conditions subject to which the tolls (if any) 
autiioribed by the special Act, and stallages and rents, are pay¬ 
able (e), empower the undertakers to vary them from time to time 
within the limits authorised (/), provide for their recovery by 
distress (g) and for the settlement of disputes by a justice of the 
peace (h), and impose penallics for taking excessive toll (i) and for 
obstructing the toll-collector (A). 

97. Til a market held in accordiiuco with the provisions of the 
Public Health Act, 1876 (/), or the L’ublic Health Act, 1908 {m), the 
market anlhority is emiiowerod to take stallnges, rents, and tolls in 
rtbpc'ct of the use by any person of tho market (n). The lolls liave 
to 1(‘ fijiprovcd by tho Local Government Board («), and the above- 
mentioned clauses (p) of the Act of 1847(9) are made applicable 
by incorporation (r). 

98. In markets aulliorised by the Diseases of Animals Act, 
1891 (»), tho local authority may charge for the use of a wharf or 
other place provided by them under that Act such sums as may be 
im]) 0 Bed by bye-laws apjirovod by the Board of Agriculture and 
Fisheries (0- 


((f) Markets and Pairs riauses Act, 1847 (10 & 11 Vi(*t. o. 14), 
SB 31—41. • 

(e) Ibid , SB. 31—35,41. Ibid , s. 41, provides that a list of the stallages, 
routs, and tolls “ payable under this and the spoci.il Aet ” must (as a 
eoiiditioii of habihty to pay) bo exhibited in the market-place. It seems 
that this should be a list of the tolls actually in force at the time and not a 
list of tho maximum tolls niithorised (Oregson v ['otter (1879), 4 Ex. 1), 
142). I’he special Act may impose tolls on the exposure for saJe, or upon 
the sale, of goods anywhere in the district or town in which the market is 
lield. As to the interpietatiou of such a provision, see Vhtlgolt v. Alhiqht 
(1906), 94 Ij. T. 640; Xewlon-in-Ifakerfield District Council v. Lyon (19(K)), 
81 L. T. 766. Tho Markets and P\airs (’laiises Act, 1847 (10'& II Viet, 
c. 14), 8. 35, makes the tolls in respect of cattle brought to the market for 
Rule payable as soon as the cattle in lespect whereof they are detnandable 
are biought into the maiket-place, and before they arc put irro any ])eu 
or tied np, and imposes an additional toll if they are not removed within 
one hour after the close of the market. 

(/) Markets and P.airs (Tiiisc's Aet, 1847 (10 & 11 Viet. o. 14), s. 30. 

(q) Ibid , s. 38, under which there is no power ot sale. 

(A) Ibid., 8 . 30. 

(i) Ibid., 8 . 37. 

(fc) Ibid , B. 40 

(1) 3f^ & 39 Vict. e, SB; see p. 11, ante. * 

(nt) 8 Edw. 7, c. 6. 

(n) Public Health Act, 1875 (38 & 39 Viet. c. 66), s. 166. 

(o) Ibid., 8 . 167. 

(p) See note (d), supra. 

((/) Markets ami Paiiw Olaunes Acl, 1847 (10 & 11 Viot. c. 14). 

(r) Public He.alth Act, 1876 (38 & 39 Vict. o. 65), s. 187. 

(s) .'57 & 58 Vict. c. 67; see p. 12, ante. 

(t) DiseoHes of Animals Act, 1894 (57 fit 68 Vict. o. 67), 8. 32. Tho 
Board may from time to time reduce the tolls if satisfied that they 
may be jiroperly roduced {ibid., s. 32 (7) ). The olanses of the Markets 
ana Fairs C'lauses Act, 1847 (10 & 11 Vict. o. 14), ss. 31—41 (see note (d), 
supra), with respect to stallages, rents, and tolls, are incorporated 
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Part IV.—Disturbance. 

Sacr. 1 .—In General. 

99. Disturbance of a market or fair may consist in any 
unjustifiable interference with the owner’s exclusive right to hold 
his market or fair and take the profits thereof. It is a tort in 
respect of which damages may be recovered, and the continuance of 
which may be restrained by injunction (m). 

Thus, an action for disturbance lies against one who on his own 
account collects toll in the market (a), or obstructs the toll-collector 
appointed by the owner (h), or who hinders persons (<•) or tollable 
goods (d) from coming to the market, or causes a physical obstruc¬ 
tion of the market-place whereby persons are excluded from a part 
thereof (e), or of the approaches to the market-place(/). 

100. An action for disturbjuice by evading payment of toll lies 
against one who designedly and with an intention to take the benefit 
of the market without paying toll sells outside a market (g). Proof of 
the design to evade payment of toll fails, however, if it is shown' 
that there was at the time of the sale no room in the market (h), or 
that the market is ordinarily overcrowded and that the defendant 
had no notice that there was room on the particular occasion (/). 
Selling tollable commodities by sample in or near a market is not 
in itself a disturbance (k), but it is an actionable disturbance if it is 


(Diseases of Ammals Act, 181)4 (57 & 58 Viet. c. 67), s. 32 (3) ), and 
llio charges aulhonsed os above are to be doomed tolls authoiised by tlio 
special Act {ibid., s. 32 (4)). 

(it) Sec Dotchcbier Coiporation v. Enmor (1869), L. R. 4 Exch. 335 ; Great 
Eastern Fail. Co. v. Ooldbmid (1884), 9 App. Cas. 927 ; Wtlcox v. Steel, 
[1904J 1 (’h. 212, C. A. ; and see titles IvJUNC'iiON, Vol. XVII., pp. 206 
et seq., I'our. As to trespass m general, sec title Tkjssfass. 

(a) Oliver v. Dent (1606), ('ro. Jac. 122. Trespass vi et armis lor ereotinc 
a toll booth and collecting toll and assanlting the servants of the owner and 
I»roveiiting them fioui collecting toll {De Chaunce v. de Twenge (1337), 
Y. B. 11 Edw. 3, Rolls Sorios, )) 38); trespass vi et armis for taking toll 
in another’s market (Fitis. Nat. Brev. 91 G). 

{b) Ibid. 

(o) DenesJiam’s {Abbot) Case (1365), Y. B. 29 Edw. 3, io. 18 ; Ghucesler 
Grammar School Case (1410), Y. B. 11 Hen. 4, fo. 47, per Skiusng, 
berjeaut. • 

(d) Turner v. Sterling (1671X 2 Vent. 25, per Wylde, B., at p. 26. 

(e) Thompson v. Gibson (1841), 7 M. Ac W. 456. 

(/) Horner v. Whitechapel District Board of Works (1886), 63 L. T. 842, 
C. A. As to further causes of action, e.g., evading toll, see the text, 
infra; setting up a rival market, see p. 44, post. 

{g) Bridqland v. Shapter (1839), 5 M. & W. 376; Great Eastern Bad. 
Co. T. Qoldrmid, supra, per Lord BlacksukV, at p. 960 ; S. C. (1883),^25 
Ch. D. 511, G. A., per Fkt, Ij.J., at p. 555. 

(h) Ooldsmid v. Great Eastern Bail. Co. (1883), 25 Gh. D. 611,555, C. A. 

(t) Brince v. Lewis (1826), 5 B. & C. 363. 

{k) Blakey v. Dinsdale (1777), 2 Gowp. 601; Tewkesbury Corporation 
V. Diston (1808), 6 East, 433; Brecon Corporation v. Edwards (1862), 
1 H. & G. 51. 
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done with intent to evade payment of a toll which would be due 
if the bulk were brought into the market and there sold, and to get 
the benefit of the market without such payment(0- 

101 . An action for disturbance is a possessory action. The 
plaiutifT must prove the existence of the franchise to hold a market 
or fair, and that he is in possession of the franchise (m) and actually 
holds the market or fair {n), or would do so if he were not prevented 
by the acts of disturbance (o). 

Sect. 2. —By Levying a Rival Market. 

102. A franchise of market or fair carries with it a right to be 
protected from disturbance by a rival market or fair levied within a 
distance of seven miles (p), or more strictly six and two-third mileB( 9 ), 
of the place where the market or fair is held (r). Any other market 
or fair held within that distance may be a disturbance, but a market 
or fair held without that distance, though it may cause loss, cannot 
bo an injury in law—it is at most damnum sine injuria (s). 

103. To sustain an action for levying a rival market or fair 
held within the common law distance of a lawfully-established 
market or fair, but not on the same day, actual damage by loss 
of tolls, stallage, or other profits of the Uiarket must be proved (a). 
But if the rival market or fair is held on the same day and within 
the common law distance, it is not necessary to prove actual 
damage (6).' It seems that the mere infringement of the exclusive 


(l) Moseley v. Fierson (1790), 4 Term Rep, 104, per Lord Kenton, C.J,, 
at p. 107 ; Tewkesbury Corporation v. Bricknell (1800), 2 Taunt. 120. 

(m) Dent v. Oliver (1607), Cro. Jac. 122 ; De Buteen {Baron and 
Baioness) v. TAoyd (1836), 6 Ad. & El. 466 ; Yard v. Ford (1670), 2 Wms. 
Baund. ^871 ed) 600, and notes; Fitugerald v. Connors (1871), 5 
I. 11. C. L. 191. 

(n) Dorchester Corporation y. Ensor (1869), L. E. 4 £xch. 335. 

(o) Downshiie {Marquis) y. O'Bnen (1887), 19 L. R. Ir. 380, 389. 

{p) Sec the declaration in Yard v. Ford, supra. 

{q) Bract., bk. iv., c. 46, fol. 236 b (Sir TYavers Twiss’ edition, Vol. III., 

{ >. 586); Great Eastern Bail. Co. y. Ooldsmid (1884), 9 App. Cas 927, where 
jord Selbokne, L.C., at p. 936, speaks of the distance as “ nearly seven 
miles.’’ 

(r) Or pcihaps “ of the town or district within which it may be held " 
{(Deal Eastern Bail. Co. y. Qoldsmid, supra, per Lord Selborne, L.t’, at 
ji. 936, who says “the protection extends to a distance of nearly seven 
miles of the places in which they ’’ {i.e., the market rights) “ might be exer¬ 
cised ”); see also the declaration m Yard v. *Ford, supra. But in answer 
to questions proposed by the House of *Lords to tho judges in the 
Islington Maiicet Bill (1835), 3 Cl. &t Fin. 613, H. L., in which this point 
was clearly involved, the judges say “ within the common law distance 
of an old market.” 

(s) Bract., bk. iv., o. 46, fol. 235 b (Six Travers Twiss’ edition, Yol. III., 
p. 685); Britton, II., c. 32, s. fol. 159; Fleta, IV., c. 28, B. 13. 

(a) Yard v. Ford, supra ; Oreat*Ea8tem Bail. Co. v. QoHdamid, supra; and 
see the authorities cited in notes {b) — {h), infra. That loss of stallage is 
enough appears from Cork Corporation v. SAinkwin (1825), Sm. & Bat. 395. 

(6) Dor^ster Corporation v. Ensor, supra, per euriam, at p. 343; 
Elvies V. Payne (1879), 12 Ch. D. 468, C. A., per Jessel, M.R., at p. 472; 
Cork Corporation v. Shinkwin, supra, ««r ouriem, at p. 398. In Ashby v. 
WhUe (1703), 2 Ld. Raym. 938 (1 Smith L. C., 11th ea., 240), Powell, J., 
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right of the owner of the franchise without justification is per ae 
actionable, though there be no pecuniary damage; there is injuria 
sine damno (c). 

104. To constitute a disturbance it is not necessary that the rival 
market should purport to be a franchise market (d) or that the 
defendant should have any intention of setting up a rival market («). 
Any user of land which encourages and provides for a concourse of 
buyers and sellers whereby the public are provided with the means 
of selling their goods without bringing them to the market may 
amount to a disturbance (/), and it is enough to show that the 
defendant has actively participated in the levying of the rival 
market by providing land for it and participating in the ])rofits (. 9 ), 
or that he has knowingly and wilfully contributed to the damage by 
selling his goods there instead of in the plaintiff’s market (h). 

105. It is not ordinarily a disturbance for a person to sell his 
goods in the ordinary course of business in his own shop near the 
market-place and on market days (i); though by immemorial custom 


at p. 048, says that in such a case there is a possibility of damage, and 
this will support Ihe action, but the reasoning of Holt, C.J. {tbid., |bt 
p. 956), which ultimately prevailed, seems to show that the infringe¬ 
ment of the right may give a cause of action without a possibility of 
damage (see Cork Corporation v. Shinkwin (1825), Sm. & Bat. 396). The 
judges, ill giviug their opinion in the Iglinqton Market Bill (1835), 3 
Cl. & Fin. 513, 620, H. h., say that “ the establishment of a now market to 
he holden at the same time within seven miles of an old market vrimd facie is 
injurious to the old market and therefore void,” and it is suoniitted that 
tills is to the same effoct. They use the phrase “ primd facie," not with 
reference to the burden of proof of dainago, but in view of tho possibility of 
justifying the settingup of a rival market authorised by grant in special cir¬ 
cumstances (see p. 46, post). In Wtlcox v. Steel, [1904] 1 Ch. 212,218,0. A., 
however, the lords justices seem to take the view that in every case it is a 
question of fact, not of intendment of law, i.e., a prim!} facie presumption 
only. In Cork Corporation v. Shinkwin, supra, it was held in the King’s 
Bench in Ireland that an action for disturbance would lie for a rival market 
held in the same place on the same day, even wheie the jiiry found no 
damage iu fact, and it is submitted that this is right. The dictum iu 
Dorchester Oorporaiion V. ^nsor (1869), L. R. 4 Exch. 335, is founded ou 
a note to Yard v. Ford (1670), 2 Wms, Sauiid. (6th ed.) 172, 174, for 
which Fitz. Nat. Brev. 184 A, n. (b), Hale’s edition, is cited. Halo states 
the rule emphatically and cites Anon. (1409), Y. B. 11 Hon 4, fo. 6, which 
seems to bear out the proposition in tho text, supra. As to damages 
generally, see title Damages, Vol. X., pp. 301 et seq. 

(c) See note (ft), p. 44, arUe. 

(d) Yard v. Ford, suprd; Mosley v. Chadwick (1782), 3 Doug. (K. B.) 
117; 7B. &C. 47, n. • 

(«) WUcox V. Steel, [1904] 1 Ch. 212, C. A. 

if) Cork Corporation v. Shinkwin, supra (user of land for stalls let out 
to dealers for selling marketable goods); Dorchester Corporation v. Ensor, 
supra; Fearonv. Mitchell (1872), L. R. 7 Q. B. 690; London Corporation 
V. Low (1879), 49 L. J. (Q. B.) 144 ; Elwes •^. Payne (1879), 12 Ch. D. 468, 
C. A. (cases of holding public auotioB sales); Downshire ( Marqui^ v. 
O'Brien (1887), 19 L. R. Ir. 380 ; Birmingham Corporation v. Foster (1894), 
70 L. T. 371; Great Eastern Bail. Co. v. Ooldsmid (1884), 9 App. Cos. 
927. 

(o) Dorchester Corporation v. Ensor, supra. 

(a) Downshire (Marquis) v. O'Brien, supra. 

(<) Macclesfield Corporation v. Chapman (1843), 12 M. & W. 18; 
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or prescription the owner of a market may have the right to prevent 
sales of marketable commodities, on market days, in shops in the 
town where the market is held (k). But even where such a custom 
exists a sale in a shop may be justified if the owner of the market 
neglects to provide sufficient accommodation (Z). 

106. The holding of a rival market or fair within the common 
law distance, and ^^helhcl• on the same day or on other days, is 
justifiable if it is held: (1) with the consent or licence of the owner 
of the older franchise (//?); (2) by statute (n); (3) by grant from the 
Crown made in those circumstances in which the Crown may 
lawfully grant a new market to be held within the common law 
distance of an older market (o). 

107. It is not, in general, a defence, that a rival market which 
is a disturbance of an older and lawfully established market is held 
by authority of a grant from the Crown, as in such a case the grant 
of the new market, even chough it does not contain a proviso that it 
shall not be to the nuisance of another market, would itself be void, 
as being in derogation of the earlier grant (p). 

Provided the market or fair is lawfully established and in fact 
held, it is no justification for levying a ri\ fil market that the plaintiff 
has been guilty of irregularities by extorting illegal tolls or 
unroasonablep stallages ( 2 ), or by holding his market on illegal 
days (/•), or by not providing sufficient accommodation for tlie 
public (s). 

Abuse or neglect of the tiancbise is no excuse for sotting up a 
rival marketer). 


Manchester Corporation v. Lyons (1882), 22 Oh. D. 287, 0. A. As to what 
is a “shop,” Reo Fearon v. Mitchell (1872), L. R. 7 Q. 11. 690; Ilaynes v. 
Ford, [1911] 2 Oh. 237, 248, C. A. ; and p. 48, post. 

(k) Macclesfield Corporation v. Fedley (1833), 4 11. & Ad. 397; Devises 
Corpoiation v. Clark (1835), 3 Ad. & El. 506 ; I'enryn Corporation v. Best 
(1878), 3 Ex. D. 292, 0. A. 

(l) Mosley v. Walker (1827), 7 B. & C. 40. 

(m) Bract, bk. iv., c. 46, fol. 235 b. 3ach consent may bo piosunied 
from long acquiescence in <he disturbance (Uolcrojt v. Heel (1799), 1 Bo‘- & 
P. 400, as ciplauiod in Campbell v. WiUon (1803), 3 List, 294, by Le 
Blakc, J., at p. 298 ; Great liastern Fail. Co. v. Ooldsmid (1884), 9 App. Oos. 
927). 

(n) Islington Maiket Bill (1835), 3 H. & Fin. 513, II. L. 

(o) Ibid.; and see p. 1,’ante. » 

(p) Opinions of the judges in the Islington ^larket Bill, supra, at p. 620 . 
2 Co. Inst. 406 ; Y. B. 22 lien. 6, fol. 16 b: and see p. 7, ante. 

(q) Cork (Corporation v. Shinkwin (1825), Sm. & Bui. 395; Midleton 
{Lord) v. Power (1888), 19 L. It. Ir. 1. 

(r) Cork Corporation v. Shinkwin, supra. 

(&) Ibid.; Great liastern Fail. Co. v. Goldsmid, supra. In the latter 
case it was also held that it waa^no defence that the Paving Acts bad 
been infringed by the market owner. It was also pointed out that 
not providing sufficient accommodation may justify an individual in 
Belting his goods outside the market {Prince v. Lewis (1826), 5 B. & C. 
363), nut cannot justily bolding a riv^ market, though it may affect the 
quantum of damages in an action for disturbance. 

(t) Midleton {Lord) v. Power, supra*; Islington Market Bill, supra; 



Part IV.— Disturbance. 


47 


Sect. 3. —Statutory Protection. 

108. A statutory market usually enjoys protection against 
certain sales outside the market, conferred by tlio terms of its 
special Act, or by the incorporation therewith of the Act of 
1847 (tt), 8. 13. 

Where that clause is incorporated without variation (a), the 
market owner has thii coinuion law remedy by action for disturb¬ 
ance (h ); and in addition it is an offence punishable by fine (c) 
on summary conviction • for any person, other than a licensed 
hawker (d) or certificated pe<llar {e), to sell or expose for sale in any 
place w'ithin the prescribed limits (/), except in his own dwelling 


Great Eastern Rail. Go. v. Ooldsmid (1884), 9 App. Cas. 927; Peter v. 
Kendal (1827), 6 B. & C. 703. 

(tt)'ATaTkels and Fairs Clauses Act, 1847 (10 & 11 Viet. c. 14). 

(rt) In some cases the clause is incorpoiatcd with a vniiation, which 
modifies the effect ot tlio provision as stated in the text. 8orno of these 
variations are rcieried to in notes (6), (c)—(A), infra 

(6) See pp. 43 et seq., ante; Birmingham Corporation v. Foster (1894), 70 
L. 'r. 371. In Abergavenny Improvement Commissioners v. iStm/rer (1889), 42 
Ch. r>. 83, it was held that the terms of a local Act excluded the common 
law remedy by action for disturbance. 

(c) Not exceeding i2. If the Markets and Pairs Clauses Act, 1847 (10 & 
11 Viet. c. 14), 8. 52, is incorporated, the hne is recoverable in accordance 
with the Railways Clauses Consolidation Act, 1845 (8 & 6 Vict. o. 20), 
ss. 140—161; see title Railways and Canals. In the case of markets 
held under the Public Health Acta (see p. 11, ante), the penalty is recover¬ 
able under the Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 316; see 
title Public Hbalth and Loch, Administration. The penalty cannot 
be condoned by subseijueiit payment of toll {Garter v. J’arkhovtse (1870), 
34 J. 1*. 438), and is leeoveiablo notwithstanding that the seller had 
jiieviously on the same day bought the goods in the market and paid toll 
on them (Blaclc v. Sackett (1869), 10 B. & S. 639), 

(</) Tills exception applies even where the licensed hawker is selling 
articles which he may lawfully soil without a liawkcr’s licence {Llandudno 
Cihan Council v. Hughes, [1900] 1 Q. B. 472); and see p. 56, post. 

(c) PedlaiB Act, 1871 (34 & 36 Vict. o. 96), s. 6; and see pp 58 el seq., 
post. A person who has a pedlar’s certificate, but is trading, not as a 
pedlar, but as a hawker, is not within this exception {Woolwich Local 
Iloaid of Health v. Gardiner, f 1896] 2 Q. B. 497, where Howard v. Lwpton 
(1876), L. R, 10 Q. B 598, was not followed). If a local Act, with which 
the Markets and Palis Claiisos Act, 1847 (10 & 11 Vict c 14), s. 13, is 
incorporated, prohibits sales of tollable ar/iclcs in streets unless sold by a 
licensed hawker in “ the lawful exercise of his ealhng," the prohibition 
extends to a licensed hawlftr who, by his omission to mark his packages, 
is contidvoning the llawkcitf Act, 1888 (61 & 62 Viet. c. 33), s. 5 {Hooper 
V. Kenshole (1877), 2 Q. B, U. 127). If the local Act prohibits such sales 
without a licence from the undertakers, the prohibition extends to a 
hawker who is exempt fiom the necessity of having an excise licence under 
the Hawkers Act, 1888 (51 & 62 Vict. c. 33), but has no licence from the 
undertakers {OpensJuiw v. Oaftcley (1889), 60 L. T. 929); but a licence fmm 
the undcrtakois for the sale of articles 4hat are not tollable is not reauired 
by such a prohibition {Loftos v, Qleave (1890), 66 J. P. 149; Loflos v. 
Higgins (1890), 56 J. P. 161). 

(jO l.e., the limits prescribed for that purpose in the special Act; see 
the Markets and Fairs Clauses Act, 1847 (10 & 11 Viet. o. 14), s 2. 
In the case of a market established under the Public Health Act, 
1876 (38 & 39 Vict. o. 65), s. 166 (see p. 11, ante), the limits for 
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SbOT. 3. 

Statutory 

Protection. 

Exemptions: 
sales in shop 
or dwelling 
place. 

What is an 
exposure for 
■ale. 


place or shop, any articles in respect of which tolls are by the 
special Act authorised to be taken in the market (g). 

To come within the exception the place where the sale takes 
place must be either the seller’s actual dwelling place or some part 
thereof or a real private shop, and the sales must not be conducted 
in such a way as to amount to holding a rival market (h). 

To constitute an exposure for sale the goods must be exposed 
with a view to offering them for sale and not merely in course 


the purposes oi the Markets and Fairs Clauses Act, 1847 (10 & 11 Viet. 
0. 14), B. 13, are the lirniis of the council’s district (Spurling v. Bantoft, 
[1891] 2 Q. B. 384). Where a local Act prohibited certain sales within 
the “ town ” of Bochdalc, but did not define the limits of the town, it 
was held that the prohibition extended to sales in streets which, as the 
town from time to time giew in size, became new parts of it {Collier v. 
Worth (1876), 1 £x. D. 464; KUlmister v. Fitton (1886), 63 L. T. 959). 

(g) In the case of markets under the Public Health Acts (see p. 11, 
ante), this must be read as tolls authorised by the Local Government 
Board to be taken in the market (see p. 42, ante). If the special Act only 
authorises stallages or rents to be taken the prohibition does not apply 
(CaaweU v. Cooh (1862), 11 C. B. (N. s.) 637); and if the special Act only 
authorises tolls to be levied on a cart containing an article, the selling of 
that article is not an offence {Jenkins v. Thomas (1911), 104 L. T. 74). 
For decisions under local Acts as to articles the sale whereof was thereby 
seto Llandaff and Canton District Market Co. v. Lyndon (1860), 
8 C. B. (N. 8.J 615 (a horse held to be an “ article ’’ within the meaning 
of a provision similar to the Markets and Fairs Clauses Act, 1847 (10 & 11 
Viet. 0 . 14), s. .13); Shepherd y. Folland (1884), 49 J. P. 165 (potatoes); 
Morgan v. Kingdon (1875), 39 J. P. 471 (gingerade); Loftos v. Cleave 
(1891), 66 J. P. 149 (bootlaces); Loftos v. Higgins (1891), 55 J. P. 151 
(fish); Qmlligun v. Limerick Market Trustees (1884), 14 L. R. Ir. 265 
(milk); Johnson v. Atkinson (1909), 101 L. T. 637 (coal) ; Wake v. Dyer 
(1911), 104 L. T. 448 (sale by agent in excess of authority : no mens rea in 
the principal). 

(A) It is in each case a question of fact whether the place is or is not a 
dwcWng place or shop. A shed attached to a mau’s own dwelling-house 
may be part of his dwelling place {Ashworth v. Heyworth (1869), L. R. 
4 Q. B. 316). A sale in a ship moored to the side of a canal, there being no 
evidence that the seller lived on board, was held not to be in a dweHing-house 
or shop attached thereto {WUishire v. Baker (1861), 11 C. B. (n. s.) 237; 
see also Llandaff and Canton District Market Co. v. Lyndon, supra, 
and Perkins v. Arher (1873), 37 J. P. 406). In considering whether a 
particular structure is a shop, elements to be taken into account aie> its 
permanency, its suitability for storing goods, whether it admits of persons 
coming inside, and the nature and duration of the tenancy of the person 
using it {Pope v. Whalley (1866;, 6 B. dt S. 303; Ashworth v. Heyworth, 
supra ; Hooper v. Kenshole (1877), 2 Q. B. D. 127). A shop is properly a 
place not only for selling, but for storing, goode {Pope v, Whadley, supra; 
Haynes y. Ford, [lOll] 2 Ch. 237, 248, C« A.). A building and yards 
where large sales by auction of cattle were held on market days were 
decided to be a rival market and not within the exception {Fearon v. 
MiteheU (1872), L. R. 7 Q. B. 690); and a sale yard for selling cattle is 
not a shop {M'Hole v. Davies (1875), 45 L. J. (li. c.) 30). But the mere 
fact that goods ate sold by auction is not conclusive that the place is not 
jk shop {Wiltshire v. WiUett (1861),»11 C. B. (n. s.) 240). Nor is the place 
any the less a shop because goods are sold wholesale and partly on 
commission {Haynes v. Ford, supra). The terms of a local Act may have 
the effect of enlarging the exemptions contained in the Markets and Fairs 
Clauses Act, 1847 (10 & 11 Viet. o. 14), s. 13 {Eutherford v. Sirdker 
(1887), 42 Ch. D. 85, n.). As to sale of goods generally, see title Sale 
OF Goods. 
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Part IV.—Disturbance. 

of delivery to a regular customer in pursuance of a mutual course 
of dealing (i). 

There is no sale within the prohibited area unless both the contract 
of sale and the delivery of the goods are made within the area (ft). 


Part V.—Forfeiture; Extinction; Abolition; 

Prohibition. 

Sect. 1.— Forfeitme and Ouster. 

109. A franchise of market or fair granted by the Grown is 
liable to forfeiture to the Crown for neglect or abuse (f), which may 
consist in: (1) non-user (m); or (2) continued failure by the owner 
to discharge his duty of providing accommodation for the holding of 
the market or fair («); or (3) an unauthorised change of the market 
or fair day (e); or (4) the holding of a fair on additional days 

(t) White V. Yeovil Corporation (1892), 61 L. J. (m. o.) 213. To the same 
effect are the following decisions on local Acts containing sections similar 
to the Markets and Fairs Clauses Act, 1847 (10 & 11 Viet. c. 14), s. 13 
Newton-in-Maherfield Urban Council v. Lyon (1900), 69 L. J. (q. b.) 230 ; 
Philpott V. Allright (1906), 94 L. T, 540 ; Webber v. Adam^ (1869), 6 I. Jl. 
C. L. 146, £x. Ch. In Luke v. Charles (1861), 25 J. P. 148, it was held 
that under a provision in a local Art which imposed penalties for exposing 
tollable articles for sale a person was not liable to a penalty for exposing a 
stallion on view, although by the Act a toll was payable for exposing 
stallions on view in the market. 

(ft) Stietch V. White (1861). 25 J. P. 485 (goods delivered within the area 
in performance of a contract made elsewhere for general supply of good<i 
by description); Bourne v. Lowndes (1858), 22 J. P. 364 (contract for sale 
of specidc goods, made outside the area; delivery within). It seems that 
a sale is within the prohibition if the sale and delivery are both made within 
the area, even though the goods are not in the aiea at the time of the con¬ 
tract, but are snbsequently brought into and delivered within the area in 
performance of the contract {Ex^r Corporation v. Beaman{ISIT), 37L. T. 
634; Torquay Market Co. v. Burridge (18^3), 48 J. P. 71). In Ireland, 
however, these last cases have not been followed, and it has been held that 
the prohibition only applies to sales when the bulk of the articles sold is sub¬ 
stantially within the area at the time of the contract of sale ( Newtownards 
Town Commissioners v. Woods (1877), 11 I. B. C. L. 506 ; Londondeny 
Corporation v. M'Elhirvney (1876), 9 I. R. C. L. 61; Qraeey v. Banbridqe 
Urban IHstriei Council, [1905] 2 I. R. 209). If pursuant to a regular 
course of dealing goods are brought to a customer within the area and 
there sold to him (there b^i^ no prior binding contract), there is a sale 
within the area (Jenkins v. ’Thomas (1911), 104 L. T. 74, per curiam). 

(2L 3 Cru. Dig., 4th ed., 268 (tit. XXVII., Franchiaea, s. 100); Com. Dig., 
tit. Market (I.); 15 Vin. Abr., tit. Market (F.); Bao. Abr., tit. Fairs and 
Markets (C.). 

(m) Leicester Forest Case (1607), Cro. Jac. 155, per Coke, C.J. ; Com. 
Dig., tit. Liberties (C 1.). But if a fair becomes unfiret^uentod and is there¬ 
fore to that extent discontinued, the right remains unimpaired (Downshire 
(Marquis) v. O'Brien (1887), 19 L. R. Ir. 380, per Chattebton, V.^., at 
p. 389). 

(n) Islington Market Bill (1835), 3 Cl. & Fin. 513, 510, H. L. (opinion of 
themdges); Manchester Corporation v. Peverley (1876), 22 Ch. D. 294, n., 
per LmnE, V.-C.; and, as to the duty in this respect, see pp. 6, 20, ante. 

(o) See p. 15, ante. 
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Sect. 1. 

Forfeiture 
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No forfcituio 

without 

process. 


Process to 
enforce 
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WiMver. 


beyond those niithorised (ji); or (5) the taking of outrageous toll by, 
or by authority of, the owner of the market or But neglect 

of the riglit to take toll is not a ground of forfeiture of the market or 
fair(/) or of the franchise of toll(s^. 

110. Neglect or abuse of a market or fair does not of itself destroy 
the franchise (t). The franchise is granted upon the implied con¬ 
dition that it be duly exercised, and if this condition bo broken there 
is ground for forfeiture (a). 

m. The Crown may take advantage of the forfeiture by ousting 
the grantee upon an information in tho nature of a quo rvarranto (h), 
or may seize the franchise after office found, and then either retain it 
till redeemed by fine, or grant it to another subject, or proceed by 
scire facias to have the grant repealed (c). But the Crown may waive 

(p) Statute of Northampton (1328) 2 Edw. 3, c. 15; which makes tho 
fra^clll‘^e of fair liable, after offlco found, to be seized into the King’s hands, 
there to remain till the lorn has made a fine to the King for the ofionce 
(16 Vin Abr., tit. Market (F.); Com. Dig. tit. Market (f ); 2 Roll. Abr. 
124, tit Market (F.), Anon. (1348), Y. B. 22 Ass. fol. 93, pi. 34, per 
BANR.WKT., J.). But in the ease of a market, if it be held on tho proper 
day and also upon an additional day, the franchise is not liable to tor- 
feiture, but the usurpation of the additional day may be suppressed by 
quo v'arranto {ibid.); A,-G. v. Homer (1884), 14 Q. B. D. 246, C. X.). As 
to niiaiitlioribod days, see, further, p. 15, ante. As to tho ofCeot of an 
improper lemoval of a market or fair, see p. 21, ante. 

iq) Statute o( Westminster 1. (1276), 3 Edw. 1, c. 31; 2 Co. Inst. 219, 
222; and see, further, p. 37, mte. 

(r) Newrn>,tle {Duie) v. Worksop Urban Council, |1902] 2 Ch. 146, per 
Pakwi.ll, J., at p. 166. 

(n) Lrieesier Forest Vase (1607), Cro. Jao. 155, per Coke, C.J. Accord¬ 
ing to 3 Oiu. Dig., 4th ed., 270, non-user of a Iraiichibo creates a presump¬ 
tion that it has been suiicndcrcd to the Crown. In Newcastle {Duke) v. 
Worksop Urhin Council, supra, Farwei.l, J., at pp. 167, 168, thought that 
there was great difficulty in presuming the extinction of "■ the subordinate 
irancliise ” of toll; that the franchise ot toll, if sui rendered or fortcilod, 
would vest in the Crown ; and that it was not easy to see how tho franchise 
of bur could be in the lord and the Iranchise of toll in the Crown. But in 
F. V. Maidenhead Corporation (1620), Palm 76, 82, the court agreed that 
the toll, being neither incident nor subordinate to the inaikof, could be 
forfeited and the markee remain. 

{t) Peter v. Kendal (1827), 6 B. & C. 703, per Baylet, J., at p. itO; 
Great Eastern Bail. Co. v. Goldsmid (.1884), 9 App. Cas. 927, per Lord 
Selborke, Ij.O., at p. 946; and see title Crown Practice, Vol. X., 
p. 128. Nor does it justify the setting up of a rival market, soo p. 40, 
ante. 

{a) London Corporation v. Vanacre (1700), 12'Mod. Rep. 270, per Holt, 
C.J. , ' 

(b) V. Kendal, supra, per Batley, J., at p. 710 : '* The proceed¬ 

ing by quo warranto supposes the party in actual, though not in ftgal, 

E ossossion, and therefore judgment of ouster is necessary to dispossess 
im " {ibid, and see p. 51, post). 

(c) 3 Bl. Com. 200; Milton (Lord) v. Power C886), 19 L. R. Ir. I, per 
Cratterton, V.-C., at pp. 8—lO ;• Newcastle {Duke) v. Worksop Urban 
Council, supra, per Farweli., J., at p. 158 ; Islington Market Bill, supra ; 
Great Eastern Bail. Co. v. Goldsmid, supra, per Lord FitzGerald, 
at p. 066. Scire facias is the proper procedure for repeal of the grant. 
When the grant is liable to forfeiture for non-user or abuse, the King 
may seize upon oflico found (t.e., upon the finding upon an inquisition 
made to the King’s use before commissioners or the sherifi), and may 
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the forfeiture, as by accepting rent for a market held in fee farm (d); Sbot. i. 
and no person other than the Crown can take advantage of the .Fotfetture 
forfeiture (e). and Ooster. 

m. A market or fair is not extinguishod by forfeiture ; it con- Effect of 
tinues to exist in the Crown until it is regranted or the original lorfeiture. 
grant is repealed by seire Jacias(f). 

113. Markets, fairs, and tolls which have been created by Act of >it<vtu<ory 
Parliament are not liable to forfeiture to the Crown, and cannot be 
called in question by any process of scire facias (g) ; but, if the 
statutory rights be exceeded, the excess can be restrained by infor¬ 
mation at the suit of the Attorney-General (h). 

114- When a market or fair is hold without any title, judgment iTnauthonspd 
of ouster may be obtained by the Crown on an information in the lunrkotB. 
nature of a quo warranto (i). In the Metrop(»litan Police Dis¬ 
trict summary proceedings may be taken to have a fair declared 
unlaw'fultA)- 

afterwards proceed by scire facias to Lave the grant repealed. It seems, 
however, that in that case the effect of the repeal of the grant is not to 
abolish tlie market, but to regnlarise the seizure and vest the franchise in tfio 
King. Where scire facias is brought to repeal a grant on the ground that it 
is a miisancp to another market, or that t he ing has been olh^rwiso deceived 
in his grant, it is not necessary that there should be an oiBce found ; the 
writ is founded on the charter. But in that case the King cannot seize till 
after the judgment in scire facias, and it seems that the effect of the 
judginctit is to declare the grant void ab initio, so that the franchise itself 
is destroyed and does not coiiIjiiuo to exist in the Crown (see Butler’s {Sir 
Oliver) Cose (1680), 2 Vent. 344; R. v. Aires (1701), 10 Mod. Jlep. 258, 

353 ; Anon (1409), Y. B. 11 lien. 4, fo 5). As to scire facias, see title 
Crown pRAorics, Vol. X., p. 35. 

(d) Midleton {Lord) v. Bower (1886), 19 L. R. Ir. 1. 

(e) Ibid.; Islington Market BrB (183.6), 3 ('1. & Fin. 513, II. Ij. 

If) Co. Inst. 222; llcddy v. Whcelhouse (1597), Oro. Ehz. 691; Strata 
Mercella {Abbot) Case (1691), 9 Co. Rep. 24 a, 25 b ; Beter v. Kendal, 

(1827), 6 B. & C. 703, per Batlet, .L, at p. 710. As to the effect of scire 
facias, see, however, note (c), p. 60, ante. As to the effect of a regrant 
upon exemptions from tolls, see note {s), p. 41, ante. As to the powers 
of the Commissioners of Woods to abandon the collection of tolls from 
markets or fairs belonging to the Crown, see title CovsTiruTiONAL Law, 

Vol. VJI., p. 200. 

(fl) See p. 8, ante. 

(A) A.-6. v. Tynemouth Corporation (1900), 17 T. L. R. 77. 

(f) B. V. Anon. (1475), Y. B. 15 Edw. 4, to. 7 ; R. v. Bonsonby {1135), 

Say. 245 ; 3 Bl. Com. 2ff2; Peter v. Kendal, supra, per Baimy, J., 
at p. 710. In quo warranto for forfeiture (see p. 60, ante) the proper 
judgment is that the franchise be seized by the King to be hold till 
ledcemed. If the ground of the quo warranto is that the market or fair 
is held without any title the judgment is fox ouster. It must be shown 
that the defendant has actually held the market or fair and usurped a 
franchise by demanding toll or the like. It is not enough to show that 

he has promoted and encouraged tha holding of a market (B. v. - 

(1682), 2 Show. 201 ; B. 7. Marsden (1766), 1 Wm. Bl. 579). H Las 
been doubted whether an information can be brought except hy the 
Attorney-General {ibUt.). As to the practice, see title Crown Pbacticr, 

Vol. X., pp. 128 et seq. 

(A) Metropolitan Police Act, 1839 (2 & 3 Viet. o. 47), ss. 38—40. By 
summons the owner or occuiiier of land on which a fair is held may be 
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gj 5 CT, 2 . Sect. 2. -Extinction, 

Extinctiott. 115. A franchise market or fair (f), or franchise tolls (m), may be 
Act of extinguishotl by implication of an Act of Parliament which creates 

Pwiiament oi the liltc rights, or larger or different rights of the like nature or 
new charter, charach'r, in favour of the grantee; and it has been laid down that 
if a mail has franchises by prescription, and the King grants to 
him the same liberties by charter, he cannot afterwards claim them 
by prescription (m). 

Skct. 8. — Abolition. 


Order niailc 
on represent.x- 
tiun. 


Procedure. 


PubIi('alion 
of Older. 


116. The Secretary of State for the Home Department (o) is 
empowered, with the consent in writing of the owner of a fair or of 
the tolls or dues payable in respect thereof, to order that a fair shall 
be abolished. The order can only be made upon a representation 
made to him either (1) by the council/)) of the county borough or 
county district in which the fair is held ; or (2) in the county of 
Iiondon by the magistrates of the petty sessional district in which 
the fair is held ; or (3) Ly the owner of the fair (q). 

117. The procedure for obtaining and advertising an order 
of the Secretary of State for abolishing a fair is as follows :— 

(1) Notice of the representation and of the time when the Secretary 
of Stale will take it into consideration must be published once in 
the London Gazette and in three successive weeks in some one and 
the same newspaper published in the county, city, or borough in 
which the fair is held, or if there be no newspaper therein, then in 
the newspaper of a county adjoining or near thereto (/)• 

(2) As soon as the order has been made, notice of the making 
must be published in the London Gazette and in one newspaper 
published as aforesaid («). 


called on to show his right or title to hold such fair, and upon hia failnre to 
do 80 a magistrate may declare the fair to bo unlawful. As to the effect 
of notice ot tlie declaration and other proceedings under this statute, see 
note (e), p. 16, ante. 

(1) lHanehester Corporation v. Lyons (1882), 22 Ch. D. 287, C. A. ; Man¬ 
chester Corporation v. Peverley (1876), 22 Ch. D. 294, n. 

(ot) New Windsor Corporation v. Taylor, [1899] A. C. 41. 

(n) Com. Dig., tit. Prescription (G.), cited by A. L. Smith, L.J., in Taylor 
V. New Windsor Corporation, [1898] 1 Q. B. 186, C. A., at p, 196; 3 <’ru. 
Dig., 4th cd., 428 (tit. XXXI., Prescription, s. 40), citing Finch, bh.. 1, 
o. 3, 8. 23, who cites Anon. (1506), Y. B. 21 Hen. 7, fo. 6 ; but the decu>iou 
in tho Year Book, and Qoodson t. DuMeld (1612), Cro. Jac. 313, seem to 
bo adverse to the above proposition. It is submitted that it is a question 
of construction, whether the grant supersedes or merely confirms the 
rights by prescription. 

(o) See title Constitutional Law, Vol. Vil., p. 82. 

(p) As to district councils, see title Local Government, Vol. XIX., 
pp. 262 et seg., 320 et seq. 

iq) Fairs Act, 1871 (34 & 35 Viet. c. 12), as amended by the Local 
Government Act, 1894 (56 & 57 Viet. o. 73), s. 27. “ Owner is defined 

(Fairs Act, 1871 (34 & 35 Viet. q. 12), s. 2) as meaning any person or persons 
or body of commissioners or body corporate entitled to hold any fair 
whether in respect of the ownership of any lands or tenements or under 
any charter, leUers patent, or Act of Parliament, or otherwise howsoever. 
For form of representation by district council for abolition of a fair, see 
Enoyclopscdia of Forms and Precedents, Vol. VIII., p. 228. 

(r) Fairs Act, 1871 (34 & 35 Viet. c. 12), s. 3. 

(«) Ibid , B. 4. 
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When these conditions have been complied with the fair is 
abolished (a). 


Sect. 4.— Prohibition. 

118. The Board of Agriculture and Fisheries may by order 
prohibit the holding of markets or fairs for sale of animals {b). 


Part VI.—8'ale in Market Overt. 

Sect. 1. —Acquiution of Title by Buyer. 

119. Where goods, other than goods belonging to the Crown (c), 
are sold in market overt according to the usage of the market, the 
buyer acquires a good title to the goods, provided the following 
conditions be fulfilled (d):— 

(1) The place where the goods are sold must be a public and 
legally constituted market (r) or fair (/). 

(2) The sale must bo made in the usual market place or place for 
the fair, upon the lawful day, and during the usual hours for hoick¬ 
ing the market or fair, and not at night 0 /). 

(3) The goods must be exposed for sale, and the whole transaction 
of sale and delivery must be begun and concluded, o*penly in tho 
market or fair {h). 

(4) The sale must be a real sale by a person of contractual 
capacity (i). 

( 6 ) Tho goods must be goods of a kind which is vendible in the 
market or fair and which the vendor is offering there ostensibly (A). 

( 6 ) If toll is payable upon tho sale of the goods, it must be paid (/). 
But in toll free markets or fairs the property passes without pay¬ 
ment of toll (m)* 

(a) Pairs Act, 1871 (34 & 35 Viet. c. 12), s. 4. 

\h) See title Animals, Vol. I., p. 423. 

(c) 2 Co. Inst. 713 ; WUlion r. Berkley (1561), 1 Plowd. 223, 243, 423; 
seo sdso title Constitutional Law, YoI. VI., p. 494. As to lioiscs, sco 
p. 31, ante, and p. 64, poet. 

(d) Sale of Goods Act, 1893 (66 & 67 Viet. o. 71), s. 22 (1), adopting the 
rule at common law. For a statement of that rule by Loid Caixints, L.(' , 
see Gundy v. Lindsay (1878), 3 App. Cas. 450, 463 , see also 2 Co. lust. 
713, 714. As to sale of goods generally, see title Sal£ of Goods. 

(fl) Lee V. Bayes (1856), 19 C. B. 699. A modern statutory market seems 
to be within the rule (Ganlu w. Ledwidge (1876), 10 I. R. C. L. 33). _ But 
the defendant’s counsel admitted the contrary in JUoyce v. A'ewington 
(1878), 4 Q. B. D. 32. 

(/) Comyns v. Boyer (1606), Cro. Eliz. 486; 2 Co. Inst. 713. 

( 0 ) 2 Co. Inst. 713. 

(A) Ibid.; Orane V. London Dock Co. (1864), 6 B. & S. 313 ; UiU v. 
Smith (1812), 4 Taunt. 620, Ex. Ch., pe« MAnsfield, C.J., at p. 633. 

(*) 2 Co. Inst. 713. 

(A) Ibid. ; and see Case of Market-overt (1606), 6 Co. Rep. 83 b. 

({} 2 Co. Inst. 713. If non-payment of toll is relied upon as avoiding 
the sale, the burden of proving that toll was payable and not paid lies on 
the party who seeks to avoid the sale {Camvns v. Boyer, supra). 

(m) Oomyns v. Boyer, supra. 
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Sbot. 1 . ( 7 ) The buyer must buy in good faith and without any notice of 

AeaulsiUon any defect or want of title on the part of the seller (n). 
of Title (8) III tlie case of a horse certain special formalities most be 
by Buy er, strictly observed (o). 

Special rales 120- Sales of horses are moreover partially excepted from the 
applicable lo mip. If a stolen horse be sold in market overt within six months after 
the theft, the sale, though conducted with all the requisite formali¬ 
ties (p), does not take away the property of the owner from whom 
tlio horse was stolen, provided that a claim by him or his personal 
representative be made within the six months before a justice of the 
peace at the place where the horse hajipens to be found (q), and 
that within the next forty days the owner’s title to the horse, and 
its theft from him within six months of tho claim, be proved by two 
witnesses (r). The claimant may thereupon retake the horse as his 
own, but only upon paying or tendering to the person in possession 
of it the sum which that person proves before the justice that he 
paid for it without fraul or collusion (>•). 

121. By tho custom of the City of London (of which judicial 
notice is now taken («)), that part of every shop (t) within the 
City (m) to which tho public are admitted without special invita¬ 
tion (a) is mai-kot overt, between sunrise and sunset on all days 
except Sundays and holidays, for the sale by the shopkeeper of 
such goods ks he professes to sell (6). 


Custom of 
City of 
I^don. 


(«) 2 Co. Inst. 713; Sale of Goods Act, 1893 (50 & 57 Viet. c. 71), 

§. 22 ( 1 ). 

(o) Stats. (1665) 2 & 3 Phil. & Mar. c. 7,8. 2; (1588 9) .U Pliz. c. 12.8 1; 
and see p. 31, ante. The buyer must rely lor his title to the horse upon 
tho common law (see note (d), p. 53, ante), as varied by these statutes, for 
by the Sale of Goods Act, 1893 (56 & 67 Viet. c. 71), 8. 22 (2), nothing m 
that section affects tho law relating to the sale of horses. The burden of 
proof that the formalities have been complied with is on tho party who 
alleges that the property has passed by the sale {JHoran v. PiU (1873), 
42 L. J. (Q. B.) 47). 

(p) See p. 31, ante, and the text, supra. 

Iq) If it is found in a “ town or pansh,” the claim may be madd before 
the “ mayor or other head officer ” there. 

(r) Stat. (1588-9) 31 Eliz. c. 12, s. 3. 

(a) Case of Market-overt ( 1506), 5 Co. Jiep. 83 b; iyons v. De Pass (1 840) 
11 Ad. & El. 326; see title Custom and Usages, Vol. X., pp. 237, 
238. 

(<) But not a wharf (Wilkinson v. King (1609), 2 Camp. 336). 

(«) The custom of Londou is confined to tlteCity (Anon. (1701), 12 Mod. 
Rep. 621). * 

(a) Hargreave y. Spink, [1892] I Q. B. 25. But it is not necessary that 
the prendses should be sufficiently open to tho street for a person outside 
to see what passes within (Lyons v. De Pass, s'ltpra). In Clayton v. Le 
Hoy et Fils (1911), 104 L. T. 419 (on appeal. 27 T. L. R. 479, C. A. ), it was 
held that on auction room used for pciiodical sales of unredeemed pledges 
was not a shop within the cultom. 

(b) Case of Market-overt, supra, Taylor v. Chambers (1605), Cro. Jao. 

68; 2 BI. Com., 2l8t ed„ 449. 'i'iio custom was sucoessfully pleaded in 
Lantony (Prior) v.-(1472), Y. B. 12 Edw. 4, fos. 8, 9. It is fully dis¬ 

cussed in Hargreave v. Spink, supra. In Clifton v. Ohancdlor (IQQO), Moore 
(K. B.), 624, a like custom was pleaded for sales in shops at Bristol. The 
custom does not extend to pawning (Uarlop v. Hoare (1743), 1 Wik. 8). 
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122. Although a sale in market overt passes to the buyer the 
property in the goods, the seller is not thereby protected, and an 
action for conversion lies against one who wrongfully sells and 
delivers the goods of another in market overt (c). 

Sect. 2. —Revesting of Property on Thief's Conviction. 

123. Where goods have been stolen and the offender is prosecuted 
to conviction, the property in the stolen goods revests in the person 
who was their owner, or in his personal representative, notwith¬ 
standing any intermediate .dealing with them, whether l)y sale in 
market overt or otherwise (d), 

124. The title to stolen goods which an innocent buyei acquires 
by purchasing them in market overt (e) continues good until the 
conviction of the offender; and if, in the interval between his pur¬ 
chase and the conviction, the buyer ports with the goods, as by 
reselling them, he will not, upon the conviction, become answerable 
for them to the owner in whom the title thereupon revests (/). If 
the buyer incurs cost in keeping the goods before the conviction, he 
has no claim against the owner after the conviction for such cost (g). 


Part VII.—Hawkers and Pedlats. 

Sect. 1.— TIawlers. 

126. A hawker is a person who travels with a horse oi* 
other beast of burden selling goods from house to house {h). Unloss 

(c) Peer v Ilumphreif (1836), 2 Ad & El 195 ; Delaney v. Walht dr Son 
(1884), 14 L R Ir 31, ('. A ; and see title Trover and DBaiMin. 

{d) Sale ot Goods Act, 1893 (56 & .'57 Viet, c 71), s 24 (1), sco title 
(’riminat. Law and Pro< ldure, VoJ IX, pp 6 s 6 tt siq The Sale of 
Good® Act, 1893 (.'56& 57 Vict c 71), s 2 t(l), applies to Ihuoch as well as to 
other goods As to hoiscs. see, further, p 64 As to oidcis for ipsijfnjion, 
by which an owner may recover his goods, see title ('utminat Law and 
Pkocedurp, Vol IX , p 686 
(e) See p 63, ante 

(/) Uoiwood T. Smith (1788), 2 Term Rep 750; see title ('kimivil 
Law and Procedi re, Vol IX , p 686 

( 9 ) W «lA,er V. Matthews (1881), 8 Q B. 1) 109 (\v5icre .1 cow had been 
stolen and had cah od bcfoie conviction of the thiet, and the ner recovered 
the calf ds well as the (ow) • 

(A) A hawker is doflned in the Hawkers Act, 1 S 88 (51 Si 62 Vict. c. 33), 
B 2 , as “ any person who travels with a horse or other boast bearing or 
drawing burden, arid goes from place to place or to other men’s houses 
carrying to sell or exposing tor sale any goods, wares, or meiohaiidise, or 
exposing samples or patterns of any goods, waies, or merchandise to be 
afterwards deUvored, and includes any person who travels by any means 
of locomotion to any place in which he does hot usually reside or carry on 
business, and theie sells or exposes for sale any goods, wares, or rnerchauBise 
in or at any house, shop, room, booth, stall, or other place whatever hired 
or used by him for tjiat poipose ” (see Iludson v. Shooter (1891). 66 J P. 
326). Under a similar deliiiition in the repealed slat (1810) 60 Geo '1, 
e. 41, merohandise was held to includo raw mateiial, such as timber (P v. 
Pease (1829), 8 L. J. (o. 8.) (M. c ) 87). The latter part of the definition 
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IfAKKBl'S AND FaIRS. 


Skot. 1. within one of certain exemptions (i), he is required to take out 
Hawkers, annually an excise licence (j), and any person who trades as a hawker 
without having, or without inamediately producing upon demand, a 
current licence granted to him or his master is liable to fine and 
imprisonment (A). 

Exemptions 126- The following are exempt from the necessity to take out a 

from need for hawker’s licence (i) : —(1) Any person selling or seeking orders for 
licence. ,___ _ _ 

above given adopts in elTeot the decisions on the repealed stat. (1810) 
60 (leo. 3, c. 41, s. 6, in B. v. Turner (1821), 4 £. & Aid. 610, and Dean 
V. King (1821), 4 B. & Aid. 617. The definition includes a person who 
calls at houses in compliance with a request to call at intervals, or in 

E ursuance of an arrangement made by a canvasser, and there sells without 
aving previously received orders for specific quantities or specific goods 
(O’Den V. Crowhurat (1899), 68 L. J. (q. b.) 665 ; Holland v. Hall (1902), 
86 L. T. 356). It has been held in Scotland that a corporation acting as 
a hawker requires a licence and may be convicted for selling without one 
(( o-operative Drapery and Fumiahvng Go., Ltd. v. Bligh (1902), 4 Fraser 
(Justiciary Cases), 97). 

(t) See the text, infra. 

{}) HawkeisAct, 1888(51 &62 Viet. o. 33), s. 3 (1), (2), repealing Customs 
and Inland Revenue Act, 1888 (51 &62 Viet. c. 8), s. 9 (1). The licence duty 
is £2. The licence does not legalise trading in contravention of a local bye¬ 
law {Simaon v. Moaa (1831), 2 £. & Ad. 643), or the selling in the ordinary 
course of trade of any article composed wholly or in part of gold or silver 
without an excise licence to deal in plate (Hcvenuo Act, 1867 (30 & 31 Vict. 
c. 90), B. 1, as amended by the Customs and Inland Revenue Act, 1888 
(61 & 52 Vict. c. 8), B. 9 (2)); see title Hbvbnujb. 

(k) Hawkers Act, 1888 (61 & 62 Vict. c. 33), s. 6. A simple act of 
selling will not support a conviction {B. v. Little (1768), 1 Burr. 609), 
but proof of trading as a hawker on a single day will suffice (Manaon v. 
Hope (1862), 2 B. & S. 498). An officer of Customs and Excise (see the 
Finance Act, 1908 (8 Edw. 7, c. 16), s. 4; Excise Transfer Order, 1909 
{London Gasette, 16th February, 1909) ) or police officer may arrest a 
person found committing an offence (Hawkers Act, 1888 (51 & 62 
Vict. c. 33), s. 6 (3)). Fines are recoverable as penalties under the Excise 
Acts, and.the provisions of those Acts relating to licences are applicable 
to hawkers’ licences {ibid., a. 7); see title Hevenub. Hawkers, whether 
licensed or not, and pedlars are protected from liability for street obstruc- 
tiou by selling in the streets in the Metropolis (see title Metropolis, 
pp. 389 et aeq., post), so long as they carry on their business in accordance 
with the police regulations (Metropolitan Streets Act Amendment Act, 1867 
(31 & 32 Vict. o. 6)); see JECcep v. St. Mary's, Newington, Veatry, and Austin 
V. St. Mary's, Newrngton, Vestry, [18941 2 Q. B. 624, C. A.; Bnker v. 
Bradley (1910), 103 L. T. 263; and title Street and At-rtat. Tbapjbic. A 
haw kcr or pedlar cannot lawfully b 611 spirits, except on premises for which 
he is licensed (Spiiits Act, 1880 (43 & 44 Vict. c. 24), s. 146; see title 
Intoxicating Liqior3, Vol. XVIII., p. 115), tobacco or snuff (Tobacco 
Act, 1842 (5 & 6 Viet. c. 93), 8. 13 ; see titlo Trade and Trade Unions), 
gunpowder (Explobivcs Act, 1875 (38 & Vict. o. 17), s. 30; see title 
Explosives, Vol. XIV., p. 380), stamps (Stamp Duties Management 
Act, 1891 (64 & 66 Vict. o. 38), s. 6; see title Revenue), or pirated copies 
of musical works (Musical (Summary Proceedings) Copyn^it Act, 1902 
(2 Edw. 7, 0 . 16); Musical Copyright Act, 1906 (6 Edw. 7, c. 36); see title 
Copyright and Literary Property, Vol. VIII., p. 171). If Hcerfsed 
to sell petroleum, he may hawk ^ subject to certain regulations (Petroleum 
(Hawkers) Act, 1881 (44 & 46 Vict. o. 67); see titie Public Health 
AMD Local Adminimration). 

(Z) Hawkers Act, 1888 (61 & 62 Vict. c. 33), s. 3 (3). As to the effect of 
these exemptions in a local Act prohibiting hawking without a licence, see 
note (e), p. 47, ante, and as to the exemption in the Markets and’* Fairs 
Clauses Act, 1847 (10 & II Vict. c. 14), s. 13, see p. 47, ante. 
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goods, wares, or mercbandiBe to or from persons who are dealers i. 

therein and who buy to sell again; (2) the real worker or maker (m) Httirlwn. 

of any goods, wares, or merchandise, and his children, apprentices, - 

and servants usually residing in the same house with mm, selling 
or seeking orders for goods, wares, or merchandise made by such real 
worker or maker (n); (8) any person selling fish, fruit, victuals (o), 
or coal; (4) any person selling or exposing for sale goods, wares, 
or merchandise in any public mart, market, or fair legally 
established (p). 

127. A hawker’s licence is not granted to any person, otherwise How licence 
than by way of renewal of a licence for the year immediately pre- 

ceding, except on the production of a certificate that such person is 
of a good character and is a proper person to be licensed as a hawker. 

The certificate must be signed by a clergyman or minister of the 
parish or place wherein such person resides and two householders of 
such parish or place, or by a justice for the county or place, or 
superintendent or inspector of police for the district, wherein the 
officer to whom application for the grant of a licence is made 
resides (a). 

128. Every hawker must keep his name and the words [Jse of words 
“ licensed hawker ” legibly written, painted, or printed on every box, 
package, and vehicle used for the carriage of his goods, and upon 

every room or shop in which his goods are sold, and, upon every 
handbill or advertisement which he distributes or publishes (6). Any 
person not having a hawker’s licence is liable to a fine if he uses 
the words “ licensed hawker ” or other words importing that he is a 
licensed hawker, or trades under colour of a licence granted to any 
person other than his master (c). A servant may travel with his 
master’s certifies to and trade for his benefit (d). 


(m) A person buying books in sheets and making them up is not exempt 
as the maker {Moore v. Edwards (1819), 2 Chit. 213)- 

(n) This exemption extends to manufacturers on a largo scale employing 
workmen on premises where they do not reside {E. v. Faraday and Irooa 
(1830), 1 B. & Ad. 275, where the side was in a pubho room by a servant 
who did not reside with the manufaotureis; but one of the manu* 
facturers, who was present, gave directions, noted the purchase, and 
received the money, and it was held that the sale was substantially 


by the master). 

(o) Yeast or barm is included in the term ** victuals, " which includes 
“ everything that constitutes an ingredient in the food of man and all 
articles which mixed with others constitute food *' (£. v. Eodgkinson 
(1829), 10 B. & C. 74). 

(p) A sale in a market tie facto, held without any grant or statutory 
auuority, is not within thft exemption {Benjamin v. Andrews (1858), 
6 C. B. (N. s.) 299). 

(a) Hawkers Act, 1888 (51 & 62 Viet. o. 33), s. 4 (1). To forge or counter¬ 
feit a certificate for obtaining a licence, or knowingly to make use of a forged 
or counterfeited certificate or Ucenoe. is punish^Ie by fine of £60. and a 


CEDUBX, Vol. IX., p. 302. 

(5) Hawkers Act, 1888 (51 52 Yiot. c. 53), s. 6 (1). The fine for 

contravention is £10 {ihid., s. 5 (3)). 

(^ Ibtd , 8.5 (4). The fine is £10 (t&td.). A hawker who lets, hires, or lends 
bis uoence is liable to a fine of £10 for every such offence {ibid., s. 6 (2), (3) }. 
(d) Ibid., 8. 5 (2). 
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Sect. 2. — Pedlars. 

129. A i)edlar is a person who, without a horse or other beast of 
burden, truvelsand trades on foot selling or bartering goods or offer¬ 
ing for bale his skill in handicraft from hou&e to house (e). 

No person, unless he comes within one of certain exemptions if), 
may lawfully trade as a pedlar without a pedlar’s certificate iff). 

(e) A pedlar is defined in the Pedlars Act, 1871 (34 & 35 Viet. c. 96), s. 3, 
as “ any hawker, pedlar, petty chapman, tinker, caster of metals, mender of 
chairs, or other person who, without any horse or other beast bearing or 
drawing burden, travels and trades on foot and goes from town to town or 
to other nion’B houses, carrying to sell or exposing for sale any goods, wares, 
or merchandise, or procuring orders for goods, wares, or merchandise 
immediately to he dehvered, or selling or offering for sale his skill in handi¬ 
craft.” Bartering goods for goods is “ selling ” within this definition 
iDruce v. Oabb (1868), 6 W. B. 497). But, semble, persons who sell not 
in the way of trade but for charitable purposes do not require pedlars’ 
certificates (Oregtf v. Smith (1873), L. R. 8 Q. B. 302). 

(/) See p. 69, post. 

(g) Pedlars Act, 1871 (34 8s 36 Viet. o. 96), s. 4; Pedlars Act, 1881 
(44 A 45 Viet. c. 45), s. 2, To obtain a certificate applieaiiou must be made 
to the chief police ollicer of the poliro district in which the applicant has 
resided for one month previous to his application. The officer must grant 
a certificate on being satisfied that the applicant is over seventeen years of 
age, of good character, and in good faith intends to carry on the tiade of a 
pedlar (Pedlars Act, 1871 (34 &i 35 Viet. c. 96), s. 6, regulation 1). The 
application mfist be in the form specified in the sclicdme to the Pedlars 
Act, 1871 (34 & 35 Viet. c. 96), s. 6, regulation 2, and must be delivered 
at the police office of the division or sub-division of the police district 
within which the applicant resides, and certificates when duly signed by 
the chief officer are issued at such ofiice (ibid., s. 9) alter payment 
of a fee of 6«. (ibid., s. 6, regulation 3). On delivery up of the old 
certificate, or on sufficient evidence of its loss, the chief officer may, 
at the expiration or during the currency of any year, grant a new 
certificate in the same tnaunor as upon a first application (ibid., s. 6, 
regulation 6). A Secretaiy of State in Great Britam, and the Lord Lieu¬ 
tenant in Ireland, may provide for the expiration of all pedlars’ certificates 
at the same period ot each year (ibid.). No such provision seems to have 
been made for Great Britain, but by the Order nt the Lord Lieutenant 
(16th March, 1873) it is provided that in Ireland all certificates shall expire 
oil 31st December in each year, and the fee for the certificate is apportioned. 
Upon any refusal to grant a certificate the applicant may appeal to a court 
of summary jurisdiction having jurisdiction in the place where the grani was 
refused A certificate granted in pursuance of an order of the court lias the 
same effect as if it had been origiaally« granted by the chief officer of police 
(ibid., B. 16). In each police district a register of certificates granted 
therein is kept. Entries in the register and copies of entries certified by the 
chief officer are evidence'of the facts stated thproin (ibid., s. 8). A pedlar 
must produce and show his certificate on demand, and allow it to be road 
and a copy taken, by any justice of the peace or police constable, or by 
any person to whom he is offering his goods for sale, or by any person in 
whose private grounds or premises he may he carrying on w trade (ibid., 
s 17). Penalty for refusal, B$. (ibid.). He must also submit to inspec¬ 
tion by any constable or officer of police, who may demand to see it, any 
pack, box, bag. trunk, or case in which he cames his goods, wares, or 
'merchandise ^id., s. 19). It he Refuses or prevents inspection lie is liable 
to a penalty of 20s. (ibid.), and may be arrested without warrant (ibid., 
S. 18). Ahy cohrt before which a pedlar is convicted of begging must 
deprive him of his certificate, and any court before which he is convicted 
of any othet offence may do so (ibid., s. 16); and a court of summary 

i 'llrisdietion must deprive him of his certificate If on summons to show that 
e is in good faith carrying on the busiuess of a pedlof hb fails to appear. 
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Each certificate remains in force for one year from the date of 
issue (h), and authorises the person to whom it is granted to act as 
a pedlar within any part of the United Kingdom (i). 

130. Pedlars’ certificates are not required by:— (1) Commercial 
travellers or other persons selling or seeking orders for goods, wares, 
or merchandise to or from persons who are dealers therein and who 
buy to sell again, or who are selling or seeking orders for books as 
agents authorised in writing by the publishers of such books; 
(2) sellers of vegetables, fish, fruit, or victuals; (3) persons selling 
or exposing for sale goods, wares, or merchandise in any public 
mart, market, or fair legally established {k). 


or on appearance fails to satisfy the court that he is so doing {ibid.). 
The penalty for acting as a pedlar without a certificate is a sum not 
exceeding 10 «. for a first offence, and not exceeding £1 for each subsequent 
offence, recoverable on summary conviction (Pedlars Act, 1871 (34 & 35 
Viet. c. 90), ss. 4, 20 ). A person acting as a pedlar who refuses to show 
his certificate or has none may be arrested without warrant [ibid., s. 18). 
The following are other offences under the Pedlars Acts:—(i.) lending, 
transferring, or assigning a certificate (ibid., s. 10 ); (ri.) borrowing or 
making use of a certificate granted to another person (ibid., s. 11 ); 
(lii.) making a false representation with a view to obtaining a certificate ; 
(iv.) forging or counterfeiting a certificate; (v.) aiding in making Or 
procuring to be made a forged or counterfeited certificate; (vi.) travel¬ 
ling with, producing, or showing a forged or counterfeited certificate 
(ibtd., B. 12, as amended by the Pillars Act, 1881 (44 & 45'yict. c. 45)). 
Offences may be prosecuted before a court of summary jurisdiction 
(Pedlars Act, 1871 (34 & 36 Viet. c. 96), s. 20). As to enforcement of 
orders of courts of summary jurisdiclion. see title Magistrates, Vol. XIX., 

р. 602. The court may indorse on the certificate of any pedlar who is 
convicted a record of his conviction (Pedlai's Act, 1871 (34 & 35 Viet. 

с. 96), 8 . 14). Penalties recoveiod in the Metropolitan Police District are 
to be applied in manner directed by the Metropolitan Police Acts (ibtd., 
B. 20) ; see titles Magistrates, Vol. XIX., p. 676; Police. As to arrest 
of offender, see title Criminal Law and Pboceddrb, Vol. IX., p. 302. 

(h) Pedlars Act, 1871 (34 & 36 Viet. o. 90), s. 5, regulation 5; sec, 
however, note ( 7 ), p. 68 , ante. 

(i) Pedlars Act, 1881 (44 & 46 Viet. c. 45), s. 2. A person is not 
exempt from the provisions of the Vagrancy Acts, 1824 (6 Geo. 4, c. 83), 
and 1838 (1 & 2 Viet. c. 38), by reason of his holding a pedlar’s certificate 
or assisting or accompanying a certificated pedlar (Pedlars Act, 1871 
(34 & 35 Viet. c. 96), s. 13); see titles Magistrates, Vol. XIX., pp. 
688 , 636; POOR JjAw. The provisions of the Pedlars Acts do not take 
away or diminish any of the powers vested in any local authority by any 
general or local Act (Pedlais Act, 1871 (34 & 35 Viet 0 . 96), s. 24) As 
to the articles which under various statutes a pedlar cannot lawfully sell, 
see note (fc), p. 66 , ante; and as to selling in the streets of the metropolis, 
see titles Post Office ; Stej^t and Aerial Trafeic. 

(A;) Pedlars Act, 1871 (34 & 35 Viet. 0 . 96), s. 23; and upon these 
exemptions, see notes (m)—(p), p. 67, ante. As to the exemption of 
pedlars from the operation of the Markets and Fairs Clausps Act, 1847 
(10 & 11 Viet. c. 14), B. 13, see p. 47, ante. 
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See EccDEsiAbTiOAD Law; Husband and Wife. 


MARRIAGE SETTLEMENTS. 

m 

See Bills of Ball , Husband and Wife ; BEirLEMENTS. 


MARRIED WOMEN. 

See Husband and Wife ; Beal Pbopebty and Chattels Beal 

Settlements. 


MARSHALLING. 


See BANKRUFTcy and Insolvency; Equity; Exeoutobs and 
Administrators ; Mortoaoh. 
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Sb^jT. Ji .— Natute . 

131. Whether or not, in any given case, the relation of master 
and seivant exists is a quosiiun oi fact (a); but in all cases the 

(a) See, <> g , Brady v Oilea (1835), 1 Mood & R 404 ; Jonea v. Seullard, 
fl808] 2 Q B 666. It is equally so when the term “ servant ’’ occurs m 
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relation imports the existence of power in the employer not only to 
direct what work the servant is to do, but also the manner in wnich 
the work is to be done (b). A person may be the servant of another 
although a third party has the power of appointing or dismissing 
him (c) or of requiring his dismissal (d), or has powers of direction 
and control in regard to his work {e), or pays him his wages (/). A 
person may be a servant although remunerated otherwise than by 
wages (p), or although only employed at will (//); and the relation 
is not destroyed because the master works with the servant (i). A 
person may be a servant to different masters {k); and a contract for 


boot. 1. 

Rainre. 

RelaUoato 
thud pait^. 


Remtmera- 

tlou. 


Employment 


a statute, but without deflnitiou ; see Yewens v. Noakea (1880), 0 IJ. D. 
530, C. A., per TnnsiGEa, L.J., at p. 530; and, e.g., Machu v. London and 
South-Western Itail. Co. (1848), 2 Ejcch. 416; l)oolan v. Midland Hail, Vo. 
(1877) 2 App. Cas. 792; li. v. Stuart, [1894] 1 Q. B. 310, C. C. K.; Simmons 
V. Heath Laundry Co., [1910] 1 K. B. 543, C. A. See, further, title C^ininal 
Law and Pkockdure, Vol. IX., pp. 661, 652, note («/). 

(ft) Sadler v. Uenlock (1855), 4 E. & B. 670, per Crompton, J., at 
p. 678 ; Yewens v . Noakea, supta, per Bramwell, L.J., at p. 632; Sim¬ 
mons V. Heath Laundry Co., supra, per Buckley, L.J., at p. 662. Other 
usual incidents of tlie relation are referred to in Uedley v. FinKncy & Sons 
Steamship Co., [1892] 1 Q. B. 68, C. A., per Lord Esher, M.R., at p. 62, where, 
in concluding that a captain of a ship was a servant of the owners, he 

E oiuted out that “ he is appointed and paid by them ; they can disnyss 
im ; and ho is subject to their orders." But the absence of these inci¬ 
dents (save as to the last-named) is not conclusive us showing that the 
person concerned is not a servant. In Lucas v. Mason ('1876), L. B. 10 
Exch. 261, it was held that there was no evidence of the rel.ilion of 
master and servant between the stewards of a meeting and its eliairinan ; 
and m Flood v. Jackson, [1896] 2 Q. B. 21, C. A., that the dislrict delegate of 
a tiade union was not the servant of the union. See, iiiither, Flake v. 
Thirst (1863), 32 L. J. (ex.) 188. 

(e) Stone v. Gattwrighl (1796), 6 Term Itop. 411 (woikin.in appointed by 
estate steward not his servant) ; It. v. Hokeaaon (1811), 14 East, 605 (tarni 
bailiff not the emiiloyer of a labourer on the farm, although the contract 
of hiring made personally by the bailiil); Uedley v. Finkney dt Sons 
Steamship Co., supra ; Bogg v. Pearse (1861), 10 C. B. 534 ; It. v. Oloier 
(1864), 33 L. J. (M. c.) 169,‘(1. C. R. (county court bailUl not the servant of 
the hi^ bailiff appointing him). 

(d) Keediey. London ai^ North Western Bail. Co,, Hobbit v. Same (1849), 
4 Exch. 244, per Kolfe, B., at p. 258. 

(e) Cameron v. Nystrom, [1893] A- C. 308, 312, P. C., where it was pointed 
out that the right of the oilloers of a vessel to direct and control the 
btovodores’ servants was not " in the least inconsistent with their being 
the servants of the stevedores and not the servants of the shipowner "; 
see, also, Murray v. Currie (1870), L. R. 6 (1. P. 24, per Wilues, J., at 
p. 26, " The stevedores are not the servants of tlie onriers of the ship ’’; and 
FiUipairick v. Evans de Co., [1902] 1 K. B. 605, C. A., where it was held 
that the signature by a coiitraotor’s workman of the " record book ’’ kept 
by the colliery owners did dot cieato a contract of seivice between such 
owners and the contractor’s workman. 

(/) WiUett V. Boots (1860), 30 L. J. (M. C.) 6. 

(g) B. y. Macdonald (1861), 31 L. J. (m. c.) 67, C. C. R. (part payment 
by percentage on profits); B. v. White (1839) 8 G. & P. 742 (payment by 
gratuities); Laugher v. Pointer (1826), 6 B. & G. 647, per Littledat.e, J., 
at p. 666 : B. V. Negus (1873), 42 L. (m. c.) 62, G. C. R.; see, iiiijther, 
p. 86, post. 

(A) E. V. FouHces (1876), 44 L. J. (m. c.) 66 , G. C. R., per Gockbubv, 
C..r., at p. 66; B. V. Christ's Parish in York (Churohwardens etc.) (1824), 

3 B. & C. 469. 

(t) Ashworth V. Stanwix (1861), 3 E. & E. 701. 

Ik) Jones v. Seullard, [1898] 2 Q. B. 666, per Lord Rusanix OV 
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exclusive personal service does not necessarily establish the relation 
of master and servant (i). 

Sect. 2.— Compmison with other Relations. 

132. If a person has only the right to direct another what work 
he is to do, the relation is that of principal and agent; but if he 
has the farther right to direct how the work is to be done, the 
relation is not that of principal and agent, but master and 
servant (m). 

A person who is subject to no directions as to the time he is to devote 
to the work of another is an agent and not a servant (n); but a 
person who is required to give a definite amount of his time thereto, 
although allowed to exercise his discretion as to the place and 
manner of his work, is a servant and not an agent (o). 

The circumstance that a person is romunorated by commission 
rather than by a salary is not conclusive as showing him to be an 
agent and not a servant {p); and an agent may, in part, be 
remunerated by salary (q). 

Killowen, C.J., at p. 669, who pointed out, at p. 673, that EourJce v. 
White Moss Colliery Co. (1876), 2 0. I*. H. 206, C. A., “ makes it quite clear 
that a man may be the general ser^ nnt ul one person, and yet at the same 
time be the servant of another in relation to a particular matter, and it 
also shows that the important clement, whereby to determine whether ho 
is the servantvof the one person or of the otuer in relation to the par¬ 
ticular business on which ho is engaged, is which of the two persons had 
control of him in the conduct of that business ’’; see, also, Donovan 
V. Lainq, Wharton, and Doum Construction Syndicate, [1803] 1 Q. B. 629, 
C. A.: Johnson v. Lindsay & Co., [1891] A. C. 371, per Lord Hersciieu., 
atp. 377 ; B. v. Hatty (1842), 2 Mood C. C. 267. 

(l) Bowen v. Hall (1881), 6 Q. B. D. 333, C. A. 

(m) B. V. Walker (1868), 27 L. J. (m. c.) 207, C, C. B., psr Bramweel, 
B., at p. 208 ; B. v. Bowers (1866), L. B. 1 C. C. B. 41; B. v. Marshall 
(1870), 11 Cox, C. C. 490, C. C. R.; see title Agency, Vol. I., p. 147. 

(n) B. V. Walker, supra (person engaged to get orders, no definite 
time being required to be given to the work, and payment bemg by com¬ 
mission) ; B. V. Mayle (1868), 11 Cox, C. C. 160 (person employed as 

London agent"; no salary, and optional whether orders obtained or 
not); B. V. BdU (1876), 13 Cox, C. C. 49, C. C. R. (person employed to 
collect debts on commission, the amount of time and work given bemg in 
his discretion); B. v. Negus (1873), 12 Cox, C. C. 492, C. C. It (person 
employed to get orders on commission, engaging not to do so for o^ers, 
but not undertaking to devote any specific amount of time to the busines i); 
B. V. Bowers, supra, 

(o) B. V. May (1861), 30 L. J. (m. o.) 81, C. C. E.; “a traveller is under 
orders to go here and there. Here the prisoner was under no control of 
the prosecutors. The position of clerk or servant implies control ’* {ibid., 
per CocKBORN, C.J., at p. 83); B. v. Turder (1870), 11 Cox, 0. C. 661 
(commercial traveller); B. v. Bailey (1871), 12 Cox, C. C. 60, (1. C. E. 
(traveller 'to give whole time to his employment, but allowed to get orders 
when and where he could) ; Lamb v. Attenborough (1862), 31 L. J. (q. b.) 
41 (where it was held that a clerk to a wine merchant, authorised to 
sign delivery notes for win^ sold and to get the dock warrants for 
them, was not an agent entrusted with the possession of documents of 
title to goods within the stat. (1842) 6 & 6 Viet. o. 39, s. 1 (now repealed, 
see Factors Act, 1889 (62 & 53 Viet. o. 46); title Agency, Vol. I., p. 205), 
but was in the relation of servant to his employer). 

(p) B. V. T&e (1861), 30 L. J. (m. c.) 142, C. C. R. 

(ff) R- V. WaBcer, supra, (remuneration for obtaining orders being 
oommission and £1 a year salary). 



E^CB^C L—Tto BSLAtlON. 


m 


Ids. Where s {retson hands over to another a chattel to be used 
by hhn in the way of his trade at his own discretion and subject to 
no control by the owner, the relation between the owner and 
such other person is that of bailor and bailee rather than master 
and servant (f). Thus a common carrier (») and a drover (t) are, 
ordinarily, bailees rather than servants. 

124. The relation between employer and contractor is not to be 
considered the same thing as the relation between master and 
servant. A contractor is to be regarded as a person carrying on an 
independent business (a). 

To distinguish between an independent contractor and a servant, 
the test is whether or not the employer retains the power, not only 
of directing what work is to be done, but also of controlling the 
manner of doing the work. If a person can be overlooked and 

(r) Venc^les v. Smith (1877), 2 Q. B. D. 279; Gaies v. BiU (JB.) (6 
Son, [1902] 2 K. B. 38, C. A. In the latter case the court agreed with 
the opinion of the majority of the judges in Fowler y. Lock (1872), L. R. 7 
C. P. 272; Fowler v. Lock (1874), L. R. 10 C. P. 90; and see L. R. 9 
C. P. 751, n., that the relation between the cab-proprietor and the 
cab-driver was, in normal cases, that of bailor and bailee; and see, 
generally, title Bailment, Yol. I, pp. 623 et seq. A statutory exception 
to this rule exists, however, by virtue of the London Uackney Carriages 
Act, 1843 (6 & 7 Viet. c. 86), under which, as between the cab-proprietor 
and the public, the relationship between proprietor and driver is deemed 
to be that of master and servant (King v. London Improved Oab Oo. 
(1889), 23 Q. B. D. 281, C. A.; Keen v. Henry, [1894] 1 Q. B. 292, C. A. 
(where the view was expressed that King v. Spurr (1881), 8 Q. B. D. 104, 
had been overruled by King v. London Improved Oab Oo., supra); Powlee 
V. Htder (1856), 6 £. & B. 207). In Smith v. General Motor Oab Oo., Ltd., 
[1911] A. C. 188, a finding of fact that the relation between the owner of 
a taxi-cab and the taxi-cab driver, to whom the cab was let out, waa that 
of bailor and bailee, and not master and servant, was upheld. " In my 
opinion, quoad the cab, the contract was an ordinary contract of locatio rei. 
Quoad the public, the relation of the driver to the cab-owner was, in my 
opinion, one of agency*’ (ibid, per Lord Shaw of Dunfermline, at 
p. 192). As to the position of the masters of a ketch worked on the 
“ sharing system,” see Boon v. Quance (1909), 102 L. T. 443, C. A. 

(a) Ranaleson v. Murray (1838), 8 Ad. & El. 109, per Paiteson, J., at 
p. 113 i B. V, Gibba (1855), 24 L, J. (m. c.) 62, C. Cf. R.; see B. v. Hey 
(1849), 1 Den. 602, C. C. R .; and see, generally, title Gabbiers, Vol. IV., 
pp. 1 aeq. 

(t) B. V. Goodbody (1838), 8 C. & P. 665; Milligan v. Wedge (1840), 
12 Ad. & El. 737, per Lord Denman, C. J., at p. 740; B. v. Hey, supra. 

(a) Allen v. Hayward (1845), 7 Q. B. 960, 975, where it was said 
that, on a careful reference to Laugher v. Pointer (1826), 5 B. & C. 547, 
in which the opinions doKvered by Abbott, C.J., and Littledale, J., 
must be taken to lay down^the correct law (Bandleaon v. Murray (1838), 

8 Ad. & El. 109 ; Quatman v. Burnett (1840), 6 M. & W. 499 ; Mtmgan v. 
Wedge (1840), 12 Ad. & El. 737 ; Bapaon v. OubUt (1842), 9 M. & W. 
710), “it seems perfectly clear that in an ordinary cose the contractor to do 
w'orJm of this description is not to be considered as a servant, but a person 
carrying on an independent business." The work in question was the 
diversion of a creek, and the oonditiaos Ibhose of an ordint^ contract. 

In Hardy v. ByU (1829), 9 B. & C. 603, where Batlbt, J., pointed out, at 
p. 611, that "there is a very plain distinction betw^ becominK the 
servant of an ihdividual and conriraeting to do certain specie work," 
the court h41d that contracting to weaVe certain pieces of silk at agr^ 
prices was not contracting to serve within the meaning of stat. (1823) 

4 Geo. 4 , 0 . 34 (repedled by the Gonspiraoy, and Protection of Property 
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directed in rejj'ard to the manner of doing his work, snob person is 
not a contractor (h), and it makes no difference that his work is 
piecework (c). A sub-contractor is not the servant of the con¬ 
tractor employing him (d); yet, a person may occupy the position 
of sub-contractor and of servant to the same employer (e), 

135. A contract for the remuneration of a servant of a person 
engaged in a business by a share of the profits of the business does 
not of itself make the servant a partner in the business (/). The 
receipt of a share of profits is priind facie evidence of a partnership 
in the business if there are no other circumstances to be considered 
side by side with that fact (</), but where other circumstances exist 
the question of participating in profits must be regarded as only 
one of the several circumstances which must be considered together 
in order to determine whether or not a partnership exists (/i). 
Where a salary is paid to a person by another in addition to a 
share of profits it is strong evidence that the relation between 

Act, 1876 (38 & 39 Viet. c. 8b), s. 17); see also Braddell v. Baker (1911), 
104 L. T. 673; and Bedjord {Duke) v. London County Council (1911), 104 
L. T. 880. As to the liability for the a«?t of an mdependont contractor, 
see p. 264, post. 

(b) Sadler v. Eenloek (1865), 4 E. & B. 670; Dixon v. London Small 
Arms Vo. (1876), 1 App. Cas. 632. But the mere fact that the employer 
superintends the work, to tiiie end that he m.iy direct what work is to 
be done, does not constitute such control as to make the relation that of 
master and servant rather than employer and contractor {Steel v. Souih- 
Easiem Bail. Co (1856), 16 C. B. 560); see also Ilarddker v. Idle District 
Council, [1806] 1 Q. B. 335, C. A., whore it was held (Riobt, L.J., dissent¬ 
ing) that the iclatiou of master and servant did not exist between a distiict 
council and their contractor although the former had the right, under the 
contract, of fully superintending and supervising by its inspector the 
execution of the work and giving directions in relation thereto. As to 
the distinction between a ** workman ” within the meaning of the Truck 
Acts and a contractor, see title Factoribs and Shops, Vol. XIV., p. 617, 
and notes {h), {i), {k), ibid. As to the meaning of the term “workman ’’ in 
the Employers and IVorkmon Act, 1875 (38 & 39 Viet. c. 90), see p. 115, 
post, and in the Employers’ Liability Act, 1880 (43 & 44 Viet. c. 42), see 
p. 147, post, and under the Workmen’s Compensation Act, 1908 (6 Edw. 7, 
0 . 68), pp. 164 et seq., post. 

(c) Sadler v. Renlock, supra, per Crompton, J., at p. 141 ; Bdake v. 
Thirst (1863), 32 L. J. (ex.) 188 ; WigqHi v. Fox (1860), 11 Exoh.^. 

(d) Itapson v. Cuhitt (1842), 9 M. & W. 710 ; Overton v. Freeman (186?1, 
11 C. B. 867, per Maule, J., at p. 873. 

(«) KnigM v. Fox (1850), 6 Exoh. 721. 

(/) Partnership Act, 1890 (63 & 54 Viet. c. 39), s. 2 (3) (b); as to 
pownership generally, see title Partnership. * 

(p) Davis V. Davis, [1894] 1 Ch. 393. • 

(a) Boss v. Parkyns (1876), L. B. 20 £q. 331, 335 (“It is now settled by 
the cases of Coxr. Hickman (186D), 8 H. L. Cas. 268; Button v. Sharp (1866), 
L. R. 1 C. P. 86, Ex. Ch.; and Mottwo, March, <& Co. v. Court of Wards 
(1872), L. B. 4 F. C. 419, that although a right to puticipate in profits is a 
strong test of partnership, and there may be cases where upon a simple 
participation in profits there is k piesumption, not of law, but of fact, that 
t^re 18 a partnership, yet whether the relation of pai^ership does or 
does not exist must depend upon the whole contract between the parties, 
and that circumstance is not conclusive ’’); Baddey v. Consolidate Bank 
(1888), 98 Ch. D. 238, C. A.; Davis y. Davis, supra, where North, J., 
pointed out, at p. 399, that this is the role of law which was laid down 
before the Partnership Act, 1890 (63 & 64 Viet. o. 39), “ and which seefiia 
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the two ifl that of master and servant rather than that of 
partners (t). 

m. Where it is necessary for the due performance of his 
duties that a person should occupy certain premises, or where he is 
required to occupy premises for the more satisfactory performance 
of his duties although such residence is not necessary for that 
purpose, such person occupies in the capacity of servant {h)\ but 
where a person is merely permitted to occupy premises, whether as 
a privilege (Z), or by way of remuneration or part payment for his 
services (m), he occupies as tenant and not as servant (n). A person 
cannot be said to occupy as a servant a house which is not that of 
his master even though the master pays the rent (o). The circum¬ 
stance that a person is allowed, as part of his remuneration, to 
carry on his own business in the premises he is required to occupy 
does not alter the character of his occupation into that of a tenant (p). 

Occupation by the servant is occupation by the master {q), and a 
servant has neither estate nor interest in the premises he occupies 
in that capacity (r); but the relation of master and servant and of 


Ebct, 1. 

Oomarisoa 
win other 
Belalieiu 


Tenant aad 
Bervant. 


to me to be precisely what is intondod by s. 2 (3) of the Act.” See also 
Mair v. Olennte (1815), 4 M. & S. 240; Uarrinqton v. Ghurchvoaid (1860), 
29 L. J. (CH.) 621 ; B. v. Macdonald (1861), 31 L. J. (if. c.) 67, C. 0. R.*; 
B. V. Wottley (1861), 21 L. J. (m. c.) 44. C. C. R. 

(t) Boss V. Parkyns (1876), L. R. 20 £q. 331, 336. 

(k) Dobson v. Jones (1844), 5 Man. & G. 112 (where a surgeon was required 
to reside in the hospital so that he might bo enabled the more readily to 
perform the services required of him); Clarke r. St. Mary, Bury St. 
Edmund's, Overseeis (1866), 1 C. B. (u. s.) 23 (hall-keeper held to 
occupy a house adiouung the hall as a servant, whether it was neces¬ 
sary for him to reside or whether he was required to reside there); B. v. 
SpurreU (1866), L. R. 1 Q. B. 72 ; Pox v. Dad}y (1874), L. R. 10 C. P. 285 ; 
see also B. v. Cheshimt [Inhabitants) (1818), 1 B. & Aid. 473, per Lord 
Ellenborouou, C.J., at p. 476 (where a person was held to occupy as a 
servant as bemg “ like the case of a coachman, who frequently occupies 
a room over the stables”); B. v. Bardwell [Inhabitants) (1823), 2 
B. & C. 161; and see titles Cbiminal Law and Frocedurs, Vol. IX., 
p. 669, note («); Landlord and Tenant, Vol. XVIII., p. 340. 

[l) Marsh V. Esteourt (1889), 24 Q. B. D. 147 ; Dover v. Prosser, [1904] 
1 K. a. 84. 

(nt) Mnghes v. Chatham Overseers (1843), 5 Man. & G. 54 ; Smith v. Seghill 
(1876), L. R. 10 Q. B. 422 ; B. v. SpurreU (1866), L. R. 1 Q. B. 
72; Martin v. West Derby Assessment Committee (1883), 11 Q. B. D. 
146, C. A. (policeman held to be the tenant of his quarters, which were 
some distance from the police station); compare Bent v. Boberta (1877), 
3 £z. D. 66 (constable hdd to occupy as servant quarters which were 
structurally part of the polite station). 

(Hk) See tide Elections, Vol. XIL, pp. 168, 172. 

(o) B. T. Dywn (1838), 8 Ad. & £1. 379 ; B. v. Biehopston [Inhabitants) 
(1839), 0 Ad. Sc £1. 824. 

(p) White V. Bayley (1861), 10 C. B. (n. 8.) 227. 

(q) Bertie v. Beaimont (1812), 16 East, 33 ; B. v. Biehopston (Inhabitants), 
supra ; B. v. SpurreU, supra ; Dobson jr. Jones, supra, where Tindal, C. J., 
said, at p. 120, “ the coachman who is placed in rooms of his master over 
the stable, the gardener who is put into the house in the garden, ot the 
porter who oocupics the lodge at the park gate, cannot be considered to 
occupy as tenants, but as servants merely, whose possession and occupation 
is strictly and properly that of their masters.” 

(r) B. V. South Nevoton, Wilts [Inhabitants) (1830), 10 B. Sc G. 839 
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landlord and tenant ma^ exist between the same parties (e), even 
though the servant occupies the premises of his master rent free 
as part remuneration for his services (t). 

Part II.—Classes of Servants. 

SrcT. 1,— Menial as Distinguished from other Servants. 

137. Menial servants, as well as those who are the subject of 
statulorj definition («), are to be distinguished from other servants. 
Menial servants are those who, being part of their master’s resi¬ 
dential establishment, are engaged on work of such a character 
that it brings them into the close personal proximity of the master, 
and is mainly concerned with his household (a). Whether or not 
a servant is a menial does not depend on w'bether or not he lives 
within the walls of the master’s house (&); and a servant is not the 
less a menial because bis remuneration appears to contemplate the 
continuance of bis service *ot at least a year (c). The following are 

Lake v. Campbell (1862), 6 L. T. 682, where it W'as pointed out, per 
Williams, J., at p. 684, that the Bcrvant “ had no right to retain possession 
of the house after he had ceased to be m the defendant’s service; there¬ 
fore, after ho had been requested to leave the house and remove his goods, 
he became a trespasser in not doing so, and the defendant bad a right to 
remove the goods himself.” As to trespass generally, see title Tbkspass. 

(a) Selsey {Lord) v. Rhoades (1824), 2 Sim. & St. 41, per Luach, V.-C., at 
p. 49; Clarke v. St, Mary, Bury St. Edmund's, Overseers (1856), 26 L. J. 
(0. p.) 12, per Ckrsswell, J., at p. 16. 

(i) Hughes y, Chatham Overseers (1843), 6Man. & G. 64, perTiNDAL, C.J., 
at p. 78 ; B. V. Spurrett (1866), L. R. 1 Q. B. 72. 

(«) Sec, e.g., title Factories and Shops, Vol. XIV., p. 617, notes {h). 
({), (k); Employers’ Liability Act, 1880 (43 & 44 Viet. c. 42), s. 8, and 
p. 147, post; Trade Disputes Act, 1906 (6 Edw. 7, c. 47), s. 6 (3); Work¬ 
men’s Compensation Act, 1906 (6 Edw. 7, c. 68), s. 13; and p. 154, post. 

(o) Nicolt V. Qreavea (1864), 17 C. B. (n. b.) 27; 33 L. J (c. p.) 269, 
where Erle, C.J., said, at p. 261: ” It seems to me that the reason of 
the ^neral rule in these cases is, that there are some contracts of service 
which bring the parties into close proximity with one another, and 
which, though such association may be valuable, renders it the interest 
of both that the contract should be capable of being determined before 
the end of the year”; Pearce v. Lansaowne (1893), 69 L. T. 3li, Wheie 
Collins, J., at p. 319, adopted the definition of menial servailtB’'con- 
tained in Roberts and Wallace, Employers’ Liability, 3rd ed , 214 (Robei i s 
and WaUaco, Duty and Liability of Employee, 4th ed., 264), namely, 
“ those persons whose main duty is to do actual bodily work as servants 
for the personal comfort, convenience, or luxuiy of the master, his family 
and his guests, and who for this puipose become part of the maater^s 
residential or guasi-residential estahlishmcifb ”; and also approvcMl the 
view of Lawson, J., in Lawler v. Linden (1876), 10 I. R. C. L. 188, that 
the derivation of the word “mfenial” is “from the Salon word meiny or 
mesnie, which signifleB a household or family.” 

(b) Nowhm V. Jblett (1836), 2 Cr. M. Si R. 54; 4L. J. (Rx.) 165, where a 
head gardener, living in a hbusf in his master’s grounds, was held to be a 
ihenim servant. “ A menial servanlris one who fives infra mcenia. If this 
nerion did not live in the house, he lived within the curtilage ” {ibid., per 
l/cfrd Aringeb, C.B., at p. 166); Todd v. KeUage (1862), 8 Exoh. 161, 
whoMi a governess, residing in the master’s house, was held not to be a 
menial servant j see also VicoR v. Greaves, supra; and see note {k), p. 71, 
post. 

(c) Johnson V. Blenkenaopp (1841), 6 Jur. 670. 
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menial servants:—a coachman or groom (d), a bead gardener (d), a 
huntsman (e), and a potman (/). A governess is not a menial 
servant (g), nor is the housekeeper of an hotel (ii), nor a steward («), 
nor a laundress (J). 

138- Domestic servants are, apparently, not distinguishable from 
menial servants, exc6])t that they are employed about and sleep in 
their master’s house (k). 

Sect. 2.— Apprentices. 

139* By a contract of apprenticeship ^ person is bound to 
another for the purpose of learning a trade or calling, the appren¬ 
tice undertaking to serve the master for the purpose of Wng 
taught, and the master undertaking to teach the apprentice {1), 
Where teaching on the part of the master or learning on the part 
of the other is not the primary but only an incidental object, 
the contract is one of service rather than of apprenticeship (w). 

(d) Nowlan v. Ablett (1835), 2 Cr. M. &; B. 54, and t&td., per AIiDER- 
80N, B., at p. 67. 

(e) NicoU V. Qreavea (1864), 17 C. B. (n. s.) 27 ; see also Johnson v. 
Blenkensopp (1841), 5 .Jiir. 870, where a person employed to keep the 
gardens and pleasure gi'ounds in good order, to assist in the stables, and, 
when required, at hay and corn harvest, and to make himself generally 
useful, was held to be a menial sorvaut. 

(/) Vearee v. Lansdowve (1803), 69 L. T. 816. , 

(o) See note (6), p. 70, ante. 

(h) Lawler v. Linden (1876), 10 I. R. 0. L. 188. 

(t) Forgan v. Burke (1861), 12 1. C. L. R. 405; see also E. v. Wortley 
(1851), 21 L. .1. (M. r ) 44, 0 (\ R.; .yfasters v. Manby (1767), 1 Burr. 401 ; 
Saxoy Hotel Co. v. London County Council, [1900J 1 Q. B. Q95. 

{}) Cochrane v. Oqilby, [19031 1 1. R. 625. 

(k) Toms V. Hammond (1733), Barnes, 370; Ogle v. Morgan (1852), 
1 De 0. M. & G. 359 ; Vaughan v. Booth (1852), 16 Jur. 808. “ Menial 

servants; so called from being intta mtsma, or domestics ” (1 Bl. Com. 425). 

(Z) E. V. Laindon (Inhabitants) (1796), 8 Term Rep. 379; Clapham 
Parishv. St. Pancras Part«7i(1860), 29 L. J. (M. c.) 141, per Bl^ckbuhn, J., 
at p. 145: I can see no reason for saying that the kind of trade is 
Tostilcted to manual occupations, or when the trade is earned on fqr 
the purposes of commerce ”; and accordingly the case of an artfcled 
clerk (see title Solicitobs) was included in the term “apprentice” 
for thdi^urposos of a poor law settlement under the Poor Law Relief Act, 
1691^ Will. & M. c. 11), 8. 8 [Statutes Revised, s. 7]; E. v. Rdingale 
(InhoMktnts) (1830). 10 B. & C. 739; E. v. Wooldale (Inhabitants) (1844), 
6 Q. B. 549. As to apprenticeship constituting a qualification for the 
freedom of a borough, see titles Election a, Vol. XII, pp. 178, 179 ; Local 
Govebnment, Vol. XIX., p. 322. 

(^n») E. V. Crediton (InmEntants) (1831), 2 B. & Ad. 493. Whether the 
coatMftct is one of apprentiseship or of service depends on the intention 
of ine parties as gathered from the whole agreement, sp that a con¬ 
tract in which the words “ to learn the business of a carpenter ” wore 
used was held to be one of apprenticeship (E. y. Im/ndon (Inhabitants), 
supra ; see also E. y. Great Wishford (Inhabitants) (1835), 4 Ad. &£!. 216). 
In Horan r. Hayhoe, [1904] 1 K. B. 288, where the question was whether 
an employee was a “male seryant” wthin the Beyenue Aot, 1866 (32 & 
33 Viot. r. 14), s. 18, tlie couit concluded that the contract was one which 
was not necessary for the mere hiring of a groom, but was one the ical 
object of which was that the empl^ee in question should be taught to 
bo a riding groom; oomparo E. y. Burbank (Inhabitants) (1813), 1 M. & 
S. 370 (where it was held that an allowance by a servant out of bis 
earnings for teaching by his master was not enough to make his contraqt 
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Provided that the right of receiving instruction erista, a contract does 
not become one of service because, to some extent, the person to 
\rhom it refers does the kind of work that is done by a servant (n), 
or because he receives pecuniary remuneration for his work(o). 
The payment of a premium is strong, though not conclusive, 
evidence that a contract of apprenticeship rather than of service 
was contemplated (p). 


Part III.—Creation of the Relation. 

Sect. 1.— Capacity of Parties. 

140. Any person of ordinary contractual capacity (g) is com¬ 
petent to enter into a contract of hiring and service either as 
employer or employed; and the contract may be to serve during 
life (r). But a person who is already serving under a contract of 
service is disabled from binding himself to serve a second master 
without his first master's consent (s). 

141. An infant’s contract to serve will be binding if, on the 
whole, it is for his benefit (t); and whether it is for his benefit 
is a question of fact (a). A contract to receive wages in return 
for labour will be regarded as primA facts for the infant’s benefit 
if the wages are a fair compensation for his services (t), as also 
will a contract of apprenticeship (c) ; and a contract of either 

one of apprenticeship); It, v. Little Bolton {Inhahitantn) (1783), Cald. Mag. 
C'as. 367; B. v. Shinfield {Inhabitants) (1811), 14 East, 541; B. v. 
BorQiowram (Inhabitants) (1846), 9 Q. B. 24; and see settlement cases cited 
in title Poor Law. 

(n) B, V. Orediton (Inhabitants) (1831), 2 B. & Ad. 403, per Taunton, J., 
at pp. 497, 498; Horan v. Hayhoe, [1004] 1 K. B. 288, per Lord Alvek- 
STONE, C.J., at p. 291, and per Kenneut, J., at p. 201. 

(o) E. V. Bilborough (Inhabitants) (1817), 1 B. & Aid. 116 ; B. v. CredHon 
(Inhabitants), supra. 

(p) B. V. 8t. Margaret's, King's Lynn (Inhahitanti,) (1826), 6 B. & C. 07, 
per Batlet, J., atp. 09 ; 12. v. Bainham (Inhabitants) (1801), 1 East, 631 
and compare James v. Krauih (1910), 26 T. L. R. 240. 

(q) See title Contract, Vol. VII., p. 341. 

(r) WaUis v. Day (1837), 2 M. & W. 273. 

(ff) B. V. Norton (Inhabitants) (1808^9 East, 206. 

(t) Wood V. Fenv^ (1842), 10 M. & W. 196, per Alderson, B., at p. 204; 
Stephens v. Dudbiidge irontoorks Co., [1904] 2 E. B. 226, C. A. See also 
title Infants and Chiedren, Vol. XVII., pp. 70—73. An infaniLxoay 
enter into a oontraot of service with his father (B. v. OhUlesford (umUbt- 
tants) (18^6), 4 B. & C. 94). See also Qilberl v. Schwen&c (lel^i 14 
M. & W. 488, as to the position of an infant as servant to Ms mother; and 
see, further, title Infants and Children, Vol. XVIL, pp. 66, 68, 69, 70, 
note (n). 

(o) De Francesco v. Bamum (1890), 46 Ch. D. 430, C. A., per Pry, L.J., 
at p. 439; Flower v. London cM Jiorth Western Sail. Go., [1894] 2 Q. B. 
06, C. A. 

(b) Wood V. Fenwick, supra, per Alderson, B., at p. 204 ; Leslie v. 
FUspairiek (1877), 3 Q. B. D. 229; De Francesco v. Bamum, supra, at p. 439; 
Clements v. London and Northy Westem Bail. Co., [1894] 2 Q. B. 482, C. A. 

(<*) 12. v. Arundel (Inhabitants) (1816), 5 M. Oc S. 257 ; Walter v. Bverard, 
[1891] 2 Q. B. 369, C. A., per Fry, L. J., at p. 376 : " Lord Coke 
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kind may, on the whole, be beneficial, and, as such, binding, 
although it includes some stipulations which, taken alone, are not 
for the infant’s benefit (d). So a covenant to serve not only the 
master, but also his executors and administrators, in the same 
business (e), or a covenant enabling the master to discontinue the 
payment of wages when the business is at a standstill through 
causes beyond such master’s control (/), does pot render an 
apprenticeship agreement so disadvantageous to the infant as to 
be unenforceable. A contract of service may be supported which 
contains stipulations for its termination by the master after notice, 
on the happening of certain events within his control, for the 
infant is then able to seek employment elsewhere (g). But where a 
stipulation is of such a nature as to make the whole contract an 
unfair one from the infant’s point of view, it will not be enforced 
against him, as where in a contract of service the infant agrees to 
serve daring a certain period, the right, however, being reserved to 


[Co. Litt. 172 a] says that ' an infant may bind himself for his good 
teaching or inatiuction, whereby he may profit himself afterwards.’ 
I think that ‘ teaching or instruction,’ though it includes instruction in a 
trade, is not necessarily confined to that ” ; Olementa v. London and North 
Western Batl. (7o.,[1894]2Q.B.482,C. A.,perKAT,L.J.,atp. 491. Although 
seven years was mentioned in B. v. SaUetn (1784), 1 Bott’s Poor Laws by 
Const, 613, as the age which an appiontice should have attained in order 
to he bound, there appeals to be no role at common law on the sul^'ect. 
By the Chimney Sweepers and Chimneys Regulation Act, 1840 (3 & 4 Viet, 
c. 85), s. 3, however, an indenture of appienticeship to a chimney sweep 
is void in respect of a child under sixteen ; see B. v. Hipswell {Inhabitants) 
(1828), 8 B. & C. 466. As to the lower age limit of parish apprentices, 
hee title Poor Law ; and see, further, note (m), p. 80, post, and, as to 
apprentices to the sea service and sea fishing service, see p. 80, post. As 
to the form of apprenticeship contracts, see p. 79, post. 

(d) Leslie v. Fitzpatrick (1877), 3 Q. B. D. 229, where, speaking of pro¬ 
visions in a contract of service, Lusii, J., said, at p. 232 : ” If such pro- 
\ isionb were at the time common to labour contracts, or were in the then 
condition of trade such as the master was reasonably justified in imposing 
as a just measure of protection to himself, and if the wages were a fair 
compensation for the services of the youth, the contract is binding, inas¬ 
much as it was beneficial to him by securing to him permanent employ- 
ment %||^the means of maintaining himself ”; buti compare Meakvn v. 
MorriSEm84), 12 Q. B. D. 352, per Lord Cox.eridge, C.J., at p. 355. In De 
FrcmcO^v. Bamum (1890), 46 Ch. D. 430, C. A., Fry, L.J., at p. 439, 
said of contracts of apprenticeship and labour: “ It is not because you 
can lay your hand on a partionlar stipulation which you may say is 
.igainst the infant’s benefit, that therefore the whole contract is not for 
the in^t’s benefit." See also Evans v. Ware, [1892J 3 Ch. 602 ; Com v. 

[1893] 1 Q. B. 31(k C. A., per Lord Esher, M.R., at p. 314; 

V. London and North Western Bail. Co., supra; Young y. 
Hoil^Mnn Manufacturing Co., Ltd., [1907] 2 £. B. 646, C. A., per 
Cozbns-Hardt, M.B., at pp. 660, 651. 

(e) Cooper v. Simmons (1862), 7 H. & N. 707. 

(/) Orem v. Thompson, [1899] 2 Q. B. 1; and see Com v. Matth&os, 
supra, per Lindust, L. J., at p. 316 (t^e apprentice in question was not 
predated by the deed from seeking employment elsewhere during the 
htoppi^). ^ 

{g) Leslie v. FiUtpcArieh, supra twhere the infant had agreed to serve 
for five years); see also Woody. Fmwiek (1842), 10 M. & W. 196 (where, 
apparently, on infant’s contract was regarded as beneficial, although it 
provided for fines and for a reference of disputes to arbitration). 
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s«rr. 1. the maHter to atop work and diacontinne wages at his pleasure (A), 

Capacity or in a contract of apprenticeship where similar powers are 

of Parties- reserved to the master upon the occurrence of certain events within 
such mnater's control (i), the infant in each case remaining 
bound {k), or where the wages are unreasonably low and inade¬ 
quate for the services agreed to be given (1). If the contract contains 
covenants which are invalid in any case, as being, for instance, in 
restraint of trade, and beyond what is reasonably necessary for the 
protection of the promisee, but the contract is one which, on the 
whole, is for the infant’s benefit, the invalid covenants may be 
disregarded and the oporative parts of the contract enforced (?»). 

Harried 142- Subject to the limitation that she can only bind herself by 

women. contract on her own account to the extent of her separate estate, a 

married woman is competent to enter into a contract of hiring and 
service(«), and when she is cohabiting with her husband and 
managing his house and establishment, there is a presumption that 
she has his implied authority to enter into contracts as his agent in 
ro8[)ect of such things a^ may be necessary for the household (o), 
including servants reasonably suitable for their station in life (p). 

(A) Je. V. Lonl (18 tS), 12 Q. B. 7f»7. 

(i) Meakin v. JHurns (1884), 12 Q. B. D. 352; Com v. [1803] 

1 Q. B. 310, 0. A. In each case the apprenticeship deed contained a 
provision that tlie master should not be liable t"> pay wages to the apprentice 
HO long os tho buRiiiess nhould or might be interrupted or impeded by any 
turn-out, the apprentice being at liberty to seek work elsewhere during 
tlie luin-out, after which, however, he was required to return to his master, 
in Com V. Matthews, supra, Lindley, L.J., regarded it as an important 
fact that a turn-out included a lock-out as well as a strike. 

(k) 'J'hero is a clear distinction between the case of Leslie v. FitepatrieJe 
(1877), 3 Q. B. I). 229, and the cases of Meakin v. Morris, supra, and Com v. 
Matthews, supra, as was poinled out in the latter case by Smith, L.J., at 
p. 316, namely, that in Leslie v. Fitzpahick, supra, the stipulation was that 
the inaater might terminate the contract, while in Meakin v. Morris, supra, 
and Corn v. Matthews, supra, that was not so, but the apprentice was to 
continue bound to servo, and was not to receive wages daring the stoppage, 
while tho difliculty of obtaining temporary work elsewhere rendered the 
liberty to take suen work an illusory benefit. 

(l) Leslie v. Fiispatrick, supra, at p. 232 ; see also De Francesco v. 

(1890), 46 tn. D. 430,442, C. A., where various provisions were held 

to throw an inordinate power into the hands of the mastsrt(ywithout 
any eoiTcIative obligation on the part of the master.” 

(m) Bromley v. Hmith, [1009] 2 K. B. 236 (where an infant was held 
bound by a Tcstiictivo covenant in his contract of service that he should 
not, after the expiration of his service, solicit customers whom he would 
not know but for tliat service, but a further restriction, held to be invalid 
as being in excess of what was necessary fo»the protection of the H^Mter’s 
trade, wgs regarded as omitted from the contract, which, as a whf^, was 
held beneficial and therefore binding). In Qadd v. Thompson, [1911] 1 
K. B 31)4, a contract was enforced which bound the infant not to com¬ 
pete within ton years after bis period of service within a radius of ten 
miles; see also Leng {Sir W. C.) Co., Ltd. v. Andrews, [1909] 1 Ch. 
703, (’. A. ; Fvqns v. Ware, [lB92lrf 3 Oh. 602. See, further, titles Infants 

,ANii Children, Vol. XVII., p. 73 ; Injunction, Vol. XVII.. p. 143. 

(n) See title Husband and Wife, Vol. XVI., pp. 411 et seq., and, as to 
wages earned by a married woman, sea ibid., p. 348. 

(o) See ibid., pp. 420 et seg. 

(p) Bazeley v. Forder (1868), L. B. 3 Q. B. 669, per Bbaokburn, J., at 
p. 603 ; see White v. Cuyler (1704), 1 Esp. 200. 
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143. A lilnatic is bound by his contract of hiring and lervice 1 

unless it is tiho'trn that his insanity was known to the other party Cwatdty of 
to the contract at the time when it was entered into (a). P attie s. 

m. A partner has implied authority to enter into a contract Lanatica 
of hiring and service for the benefit of the partnership (&); and the Partners, 
servant of a partnership is the servant of each member thereof (c). 

145. A corporation may take apprentices and enter into appren- Corporations, 
ticeship contracts (d). 

Bbot. 2. — Form of Contract creating the Relation. 

Sub-Sbot. X.—Uiring and Service. 

146. A contract of hiring and service may be inferred from conduct Contract maj 
which goes to show that such a contract was intended although 

never expressed (s), as when there has in fact been service of the kind 
usually performed by servants (/). But the presumption of such 
a contract is open to rebuttal (g), as by showing that the relation 
between the parties concerned was on a charitable footing (Ji), or 
that the parties were relations (i). 

(a) Baxter v. Portsmouth {Bari) (1826), 6 B. & C. 170; and see title 
Lunatics and Persons op Un.-^ound Mind, Vol. XIX., p. 397. As to 
contracts with drunkards, see title Contract, Vol. VII., p. 342. * 

{b) Beckham v. Drake (1841), 9 M. &; W. 79; Partnerslup Act, 1890 
(63 & 54 Viet. c. 39), s. 5; and see title Partnership. 

(c) B. V. Leech (1821), 3 Stark. 70; and see Donaldson v. Williamson 
(1833), 1 Cr. & M. 346. 

(d) Burnley Equitable Oo-operative and Industrial Society, Ltd. v. Oasson, 

[1891] 1 Q. B. 76; see title Corporations, Vol. VIII., p. 379, note («). 

For form of apprenticeship agreement with corporation, seo Encyclopaedia 
ol Forms and Piecedeuts, Vol. II., p. 42. 

(a) As to the priociplos on which contracts may he implied, see Thom 
V. London Oorporation (1876), L. R. 10 Exch. 112, Ex. Ch., per Brett, J., at 
p. 123; Churchward v, B. (1865), L. E. 1 Q. B. 173, per COCKSURN, C.J., 
at pp. 196, 196 ; Uamlyn & Go. y. Wood db Co., [1891] 2 Q. B. 488, C. A.; 
and title Contract, Vol. VII., pp. 612, 613. As to implied contracts 
for the payment of wages in return for services, see p. 82, post; see also 
note (6), p. 77, post ; compare Fitzpatrick v. Evans Co., [1902] 1 K. B. 

606, C. A. 

()) B. V. Lyth (Inhabitants) ()1703), 6 Term Rep. 327 ; B. v. Long Whalton 
(Inhabita^) (1793), 6 Term Eep. 447; B. v. Hales (Inhabitants) (1794), 

5 Term Rcp. 668 (a hiiing for a year being presumed in each case ); B. v. 

Pendleton (Inhabitants) (1812), 16 East, 449 (whore it was held proper to 
presume a hiring for a year from a service of four years ); Browning v, 

Oreat Central Mining Co. of Devon (1860), 6 H. & N. 856 (where it was held 
that an appointment to a position had been made on it being shown that, 
no foimai mode of apjtointmoct or election being necessary, a suilicient 
numl^ of directors uad done “ an act which, being communicated to 
the plaintiGF, led him to understand that he was manager of the mine ”). 

(O) B. V. Pendleton (Inhabitants), supra, per Lord Eli^sn borough, C.J., 
at pp. 453, 454; Brawhaw v. Hayward (1642)> Car. & M. 5hl (where it 
was held that, in order to negative a contract of service, the defendant 
could go into evidence to show that the plofhtiff had oohabiied with him, 
that being a circumstance tending to show upon what terms she reinaiuod 
in the defendant’s house). 

(h) B. V. (InhoMemts), supra, per Lord Kenton, C.J., at pp. 32S, 

329; jB. V. IreyAiH (Inlwtbiiants) (1769), 1 Wm. Bl. 206; B. v. Stokefley 
(Inhabiicmts) (1796), 6 Term Rep. 757. 

(») dregory-Stoke y. Pitmineter (1726), 2 Bott’s Poor Laws by Const, 1_88» 

“ There must be an actual contract when the servant is under no obligation 
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147. A contract of hiring and service for a period of a year or 
less may be oral, save where such a contract must be under seal (k), 
and in the cases of contracts for sea service, which are subject to 
various stringent statutory regulations (0. 

148. An agreement to servo for a longer period than a year (m), 
or for a year from a date which is future to that on which the 
agreement is made(n), must, in order to be enforceable, be in 
writing; but, apparently, an agreement to servo for a year from the 
day following the date of the agreement need not be in writing (o). 


to stay”; S. V. Sow (InhahitanU) (1817), 1 B. & Aid. 178, p«r Batlet, J., 
at p. 181: “Where the parties are not related, it may fairly be presumed 
from a continuation in the service that the terms on which they continue 
are the same as duiing the preceding year. But when the relation of 
father and obUd subsists, the ground for that presumption fails ’’; E. 
v. St. Mary, Guildford (1784), 2 Bott’s Poor Laws by Const, 187. 

(k) See pp. 77, 78, post, and title Contract, Yol. YIl., pp. 361, 365. 

(l) See titles Fisheries, Yol. XIY., p. 630; Shipping and Navigation; 
and the Merchant Shipping Act, 1894 (67 & 68 Yict. o. 60), ss. 113—124. For 
foi m ofagreement of apprenticeship to sea service, see Enoyclopsedia of Forms 
and Precedents, Yol. II., pp. 40, 61; and to the fishing service, ibid., p. 53. 

(m) See title Contract, Yol. YII., pp. 365, 366. As to what constitutes 
a sufficient writing, see ibid , pp. 367—377, As to the admissibility of 
evidence to vaiy a written contract of hiiing and service, see tbid., p. 524, 
note (c). 

(n) See ibid, p. 365; Banks v. Orosskmd (1874), L. B. 10 Q. B. 97 
(agreement dated 11th November for one year’s service fiorn the following 
23rd November). 

(o) Cawthorne v. Cordrey (1863), 13 C. B. (n. s.) 406, per Btles and 
WiLLES, JJ., at p. 407, in regard to which Brett, L.J., said in Britain v. 
Bossiter (1870), 11 Q. B. D. 123, 0. A., at p. 125 : “There was, however, a 
dictum of W 11 .LE 8 , J., which seems to be supported by the opinion of 
Btixs, j. ; these are great authorities; and that dictum seems to have been 
that if a contract is made on a day, say Monday, for a service for a year to 
commence on the following day, say a Tuesday, the service is to be per¬ 
formed within 365 days fiom the making of the contract, but that inasmuch 
as the law takes no notice of part of a day, and the contract was made 
in the middle of the Monday, the service to be performed within 365 
days after that, the law did not count that half-day of the Monday, and 
therefore the contract was to be performed within 365 days after it was 
made, and that was within a year.” In Dollar v. Parkington (1901), 
84 L. T. 470, Darling, J., felt bound by Bracegirdle v. ELeedd (1818), 
1 B. & Aid. 722 (p«r Lord Ellenborodoh, C.J. : “If we were ta^old that 
a case which extended one minute beyond the time pointed out by the 
statute did not fall within its prohibition I do not see where we should 
stop ” ); regarding that as a decision os against the dicta in Cawthome v. 
Cordrey, simra. But in Smi^ r. Gold Coast and Ashanti Explorers, Ltd, 
[1903] 1 ET. B. 285, SSS*, C. A., Lord ALVEftSTONE, C.J., held, at p.‘288, 
that Cawthome v. Cordrey, supra, and Britain v. Eossiler, supra, ^ show 
that a contract for a year’s service to commence on the day nekt after 
the day on which the contract was made is not an agreement which is not 
to be performed within the space of one year from the makang thereof," 
and therefore need not be in writing. As to other cases not within the 
rule which makes writing necessary, see title Contract, Yol. YII., pp. 365, 
366 The rule applies thou|(h the agreement is liable to be determined 
jrithiD the year by notice or upon some other given event {Dobson v. 
OoUis (1856), 1 H. A N. 81). With reference to Davey v. Shannon (1879), 
4 Ex. D. 81, it was said in McGregor v. McGregor (1888), 21 Q. B. D. 424, 
C. A., by Lord Esher, M.B., at pp. 428, 429, that “ Hawkins, J., seems in 
that case to have thought that an agreement is within the statute although 
performance may take place within the year, if at the time when the agree 
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Writing is, however, not rendered unnecessary as regards a contract Baor. 
which, although on one side it could be performed within the year, Fono 
is, as regards the other side, not to be performed within the year Go^xact 
and where it is not the intention of the parties that it should be 
performed within the year(p). Rslanoa. 

If a contract of hiring and service, required to be in writing, has 
been wholly performed, hut the relation of master and servant is 
continued under an implied contract (q) arising by reason of such 
continuance of service, such contract is enforceable though not in 
w'riting (a). No such enforceable contract will, however, Ira implied 
in respect of services rendered under a contract which is subsisting, 
but which is unenforceable because not in writing {b). 

149. As a general rule (c), a corporation is bound by its contract Corporationa. 


ment was entered into the parties contemplated that it could or might 
have to be performed beyond the year. I confess that notion startled 
me. 1 think the true doctrine on the subject is that which was laid down 
in Souch v. Strawbndge (1846), 2 C. B. 808, by Tindal, C.J., at pp. 814, 
815, where he said: ‘ It (the statute) speaks of “ an agreement that is 
not to be performed within the space of one year from the making thereof,” 
pointing to contracts the complete performance of which is of necessity 
extended beyond the space of a year ‘ ” ; and see Beeve v. Jenmnga, [1910] 

2 K. B. 522 

(p) Beeve v. Jennings, supra, where a verbal agreement provided that the * 
employment should be terminable by a week’s notice on either side, 
and that the servant should not within tliirty<six months after leav¬ 
ing the service carry on a similar business within a certain area. The 
latter provision was clearly incapable of performance within a year; 
while there was no apparent intention that the service should be completed 
in a year, although the provision as to notice made it possible. The case 
was therefore hem to be within the Statute of Frauds (29 Car 2, c 3), 

8 . 4. In Ranau v. Ehrlich (1911), 105 L. T. 320, C A., a verbal agree¬ 
ment to serve for two years, subject to six months’ notice on either side 
at any time dining that period, was held to be withm the statute. 

(g) As to the nature and meaning of implied contracts generally, see 
title Contract, Vol. VII., pp, 334, 463. 

(a) CoUis V. Boithamley (1858), 7 W. B. 87, per Pollock, C B., ” the 
exis^g contract was that the employment and service should continue 
subject to determination by three months’ notice, and there was no 
neoe^sity that it should be in writing ” ; for the facts of the case, see title 
Contract, Vol. VII., p. 366, note (a); compare pp. 81, 92, post. 

(b) SnaUing v. Euntingfield [Lord) (l834), 1 (j. M. & R. 20, where B. 
entered A.’s service for a year on 24th July, under a oontraot of 20th July, 
which was unenforceable because not signed. “Then if there wore a 
oonbraot in fact upon the 20th, although by the Statute of Frauds no action 
can be brought upon it, how can another contract be implied t It is not 
like the case of a demand lor services rendered ” (ibid., per Lord Ltnd- 
nuBeX) C.B., at p. 25); Britoifi v. Bossiter (1879), 11 Q. B. D. 123, C. A., 
whedfet on a Sal^day, a oontraot of service was entered into for one year 
from the following Monday, which was unenforoeable because only verbal. 

It was contended, but unsuccessfolly, that, as there had been aotosl service 
for some months, another contraot ought to be implied on the Monday. 

” It is a proposition which cannot be disputed that no new contraot oan 
be implied &om acts done under an exprqjss oontract which is still subsist¬ 
ing ; all that can be said is that no one oan be charged upon the orl^al 
contraot because it is not in writing ” (ibid., per Brrit, L. J., at p. l:f7). 
As to application of the equitable doot^e of port performance, see 
title Contract, Vol. VII., p. 380; see else titles Equitt, Vol. XIII., 
p. 65: Sfrcific Pbrforicancs. 

(e) The rule may be displaced by custom (ThetforSe (Mayor) Cose (1703), 

3 Suk. 103, according to which the City of London made an attorney 
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Only when the contract is tmder seal (d). Bat When the contract 
is in respect of the doing of acts of frequent recurrence or of an 
insignifictiat character, as the retainer of an inferior servant (e), the 
affixing of the seal is not indispensable; and a corporation will 
bo bound in respect of an appointment not under seal when an 
officer or agent is required for the performance of acts of urgent 
necG'jsity (/). The appointment of persons who are officers rather 
than mere servants, as a solicitor (ff), a clerk to a workhouse 
master (h), or a medical officer (i), is not within the exception, and 
must be under seal (k). 

160. Contracts of urban authorities (f) must be in writing and 
sealed in cases where the value oi’ amount of the contract exceeds 
£50 (m) as ascertained at the time of entering into it (n). If, at 
the time of entering into a contract of employment with such an 
authority, it is not known how long the employment will last, nor 
whether the remuneration will exceed £60, remuneration, even if it 
is in excess of that sum, is recoverable on a contract which is 
merely verbal (w). 

161. An agreement or memorandum for the hire of any 
labourer, artificer, manufacturer, or menial servant is exempt from 
the stamp duty of sixpence imposed on agreements or memoranda 

of agreements under hand only (o); ai d bonds, contracts, and 

• 

every year without seal; see title roRPORATioNs, Vol. VIII., p. 381, 
note (A)), or by statute (see 382). As to the neces'iity fora seal in 

the case of trading companies, see titleis Companies, Vol. V., p. 300; Cob- 
rOBATroNH, Vol. VIII, p. 383. 

(d) jR. V. OumberloTid Justices (1847), 17 L. J. (Q. B.) 102, per Wight- 
HAN, J.; Austin v. Bethnal Oreen Guardians (1874), L. It. 9 C. P. 91, per 
CoLEBiDGE, G.J., at p. 94; and see title Corpobations, Vol. VIII., 
pp. 380—386. 

(e) Com. Dig., tit. Franchise (P. 13); Ohurch v. Imperial Oas LiM and 
Oohe Co. (1838), 6 Ad. & £1. 846, per Denman, C J., at p. 861 ; Ludlow 
Corporation v. Charlton (1840), 6 M. & W. 815; see title Corporations, 
Vol. VIII., p. 383. 

(/) Arnold v. Boole Corporation (1842), 4 Man. & G. 860, per Tindac., 
C.J., at p. 877. 

(^) Arnold v, Foole GorporaHon, supra ; Sutton v. Spt (iacle Makers Co. 
(1864), 10 L. T. 411 ; compare Faviell v. Eastern Counties Bail. Co. 
(1848), 2 Exch. 344 ; see also title Corporations, Vol. VIII., p. 382. 

(ft) Austin v. Bethnal Qrim Ouardiqns, supra. 

(t) Byte T. 8t. Paneras Guardians (1872), 27 L. T. 342. 

(ft) See title Corporations, Vol. VIII., p. 382. 

(l) See title Locai- Government, Vol. XIX,, p. 268; see also title 

Corporations, Vol. VlII., pp. 379, 386. • 

(m) Public Health Act, 1876 (38 & 39 Viot. c. 65), s. 174. 

(n) Eaton v. Basher (1881), 7 Q. B. D. 529, C. A. (agreement by doctor 
with corporation to attend fever patients at a certain rate per tent per day). 

(o) Stamp Act, 1891 (54 & 66 Viet. c. 39), s. 1, and Sched. I. ; and see 
titles Contract, Vol, VII., pp. 629—541; Revenue. A man etagaged to 
take charge of riebe lands ana to occupy a cottage as bailiff, his payment 
.being par^y a ^axe of profits, has been held to he a “ labourer^' within 
the exemption {JR. v. W&rtley (1861), 21 L. J. (M. c.) 44, C. C. R.) “I 
see no reason for confining the meaning of the word ‘ labourer * to a mere 
h6dger and ditcher ” (tft^., per Lord Campbell, C. J., at p. 461. A fireman 
and stoker on a steamship is also exempt as a “labourer** (Wilsm v. 
ZtduOta (18^), 14 Q. B. 406); see also Oomforih v. Damube and Blaek 
Sea Baif. Co. (1860) 2 F. & F. 197. The overseer in a printing office is an 
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Bgreemopte entered into in the United Kingdom, for or relating to 
the services, in any of His Majesty's colonies or possessions abroad, 
of any person as an artificer, clerk, domestio servant, handiera{ts< 
man, mechanic, gardener, servant in husbandry, or labourer are 
exempt from all stamp duties (p). 

Sttb-Seot. 2.— Apprenticeship. 

152. A contract of apprenticeship, if not in writing, is unenforce¬ 
able unless, in a particular case, it is otherwise provided by 
statute (g). Usually the contract is effected by deed (a). 

An apprentice cannot be bound without his own consent (6); 
and consent without execution of the instrument is insuificient (c). 
The father or other guardian (d) of an infant apprentice, thougli 
not a necessary party to the contract (e), usually covenants that 
the apprentice will perform his part of the agreement (/). It is 
not essential that the master should execute the instrument of 
apprenticeship {g) ; but if the master has in fact executed one part 
of an indenture of apprenticeship, it is evidence against him tfiat 

'* artificer ” within the exemption {Bishop v. Letts (1858) 1 F. & F. 401) i 
but an agreement for the hire of a clerk is not within tlio exemption 
{Dakin T. Watson (1841), 2 Craw. & D. 224). For forms of agreements 
for work, see Lncjcloptedia of Forms and Precedents, Vol. X[ll.„ 
pp. 126—164. 

(p) Stamp Act, 1891 (54 & 66 Viet. c. 39), Sched. I. • For form of 
agreement with itiiitcr for soiviee abroad, see Eucjclopccdia of Forms and 
Precedents, Vol. XIII., p 87. 

(g) See Eirkby v. Taylor, [1910] 1 K. B. 629, and the authorities there 
cited. Furthermore, an apprenticeship contract being in practice a con- 
tract which is not to he pci formed within a year, the Statute of Frauds 
(29 Car. 2, c. 3), s. 4, will ^neraUy operate to make writing necessary; 
8f}o lieicon tide Conthact, Vol. VII., p. 365. 

(а) See title Infants and Children, Vol. XVII., p. 70. By stat. 
(1563) 5 Eliz. c. 4, s. 25 (repealed by the Conspiracy, and Pioteciion of 
Property Act, 1876 (38 & 39 Viet. c. 86), B. 17), an indenture was necessary 
in the case of apprentices to husbandry; and it was held in numerous 
cases that a poor law settlement could only ho conferred by apprentice, 
ship when the apprenticeship aneoment was under seal (see, e.g., B. r. 
Kvngsweare {Inhabitants) (1776), Burr. S. C. 839 ; B. v. Margratn {Inhabi¬ 
tants) (1793), 6 Term Hop. 163, and Kirkhy v. Taylor, supret, per Lord 
Alverstone, C. J., at p. 634 ); as to poor law settlement, see title 
Poor Law. By the Apprentices Act, 1814 (54 Goo. 3, o. 96), s. 2, it wm 
enacted that it should be lawful to take apprentices otherwise than in 
accordance with stat. (1663) 5 Eliz. c. 4, and tnat indentures, deeds, and 
agreements in writing entered into for the purpose of apprenticeship, which 
would be otherwise valid ^nd effectual, should be valid and effectual in 
law. For precedents of apprenticeship indentures, see Encyclopaedia of 
Forms and Precedents, Vof.*II., pp. 30—70. As to the ciroumstances 
in which the existence of a deed of apprenticeship has been pre* 
Burned, see B- v. St. Mary-U-bone (Inhabitants) (1824), 4 Dow. By. 
(S. B.) 476; B. V, Fordingbridge {Inhabitants) (1868), E. B. fc E. 678. 

(б) B. y. Amesby {Inhabitants} (1820), 3 B. & Aid. 684; and see, 
further, title Infants and Chiu>ren, Voh.XVH., p. 70. 

( 0 ) S. r. Bipon {Inhabitants) (1808), 9 East, 296 

(a) As to guardians, see title Infants and Ciiu-dben, Vol. XVII., 
pp. 121 et seq. 

(«) JB. V. Arwndel {Inhaiitanta) (1816), 6 M. & S. 267; and see p. 72, 
ants. 

(/) Spe note (n), p. 80, post, and note (a), p. 103, post. 

(g) B- V. SL Peter's-on-the-lIUl (1741), 2 Bott’s Poor Laws by Gons^, 
367 ; B. V. Fleet (1777), 2 Bott’a Poor Laws by Const, 371. 
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the apprentice has executed the other part (h). Technical words 
are not necessary to constitute tlie relation (>}• 

In the City of London indentures of apprenticeship should, in 
observance of custom, be enrolled (^). 

153. A board of guardians may bind poor children as appren¬ 
tices {1), and such apprenticeship is effected by indenture (m). Xn 
the absence of statutory authority to the contrary, a parish 
apprentice cannot be bound without his consent as manifested in 
the execution by him of the indenture (n). 

154. Apprenticeship to the sea service (o), the sea-fishing 
service (p), or the pilot service (q), is subject in each case to various 
regulations. 

166. A stamp duty of 2«. Qd. is payable on instruments of appren¬ 
ticeship (r), but the following instruments are exempt, namely:— 
(1) Instruments relating to any poor child apprenticed by or at 
the sole charge of any parish or township, or of any public charity, 

(h) Burleigh v. Stibbs 6 Term Rep. 46.5. 

(«) B. V. liainham {Inhabitants) (1801), 1 East, 631 ; so it is not essential 
that the word “ apprentice ” should be used (22. v. Laindon {Inhabitants) 
(1799), 8 Term Rep. 379). 

(7c) Code V. Holmes (1623), Palm. 361. 

({) By the Poor Relief Act. 1601 (43 Eliz. c. 2), s. 3, powers in regard to 
the apprentieebhip ot poor children were givou to ohurchwaidetib and 
ovcrsecis. By the Poor Law Amendment Act, 1844 (7 & 8 V'lct. o. 101), 
a. 12, those powers were transierrod to the boards of guardians; sou 
title Poor Law. 

(m) See the Poor Relief Act, 1601 (43 Eliz. c. 2), ss. 3, 6. By the Poor 
Law Amendment Act, 1844 (7 & 8 Viet. o. 101), s. 12, the I'oor Law Com¬ 
missioners (now the Local Government Board) are emjpow’eied to prescribe 
by order the terms and conditions to be inserted in the indentures of 
parish apprentices and other matters relating thereto. The Gem i al 
Consolidated Order, dated 24th July, 1847 (Stat. R. & O. Rev., Vol. X., 
Poor, England, pp. 74 et seg.), contains detailed piovisions as to the con¬ 
ditions (including age) of such apprenticeship and the manner in which it 
is to be eflcctcd, and arts. 67—69 thereof prescribe the manner in which 
the indenture is to be executed and its contents. These i tiles (except 
such as relate to the signature of the instrument by the apprentice) arc 
directoiy only, and non-oompliance therewith does not make the inden¬ 
ture void (jB. V. Si. Mary Magdalen, Bermondsey {Inhabitants) (1853), 2 
£. & B. 809). For foim of agreement of apprenticeship, soo Encyolopsedia 
of Foims and Precedents, Vol. II., p. 60. 

(n) General Consolidated Order, 1847, supra, art. 67, by which the 
guardians and the proposed master' are also required to execute the 
indenture, and, unless dispensed witli under ibid., art. 67, tlie parent; see ah o 
B. V. Amesby {Inhabitants) (1820), 3 B. & Ald«684; St. Nicholas, Bochester 
{Ghurchwardms etc.) v. St. Botolph, Without IBshopsgate {Churchwardens eto.) 
(1862), 31L. J. (M. c.) 268; compare B. v. St. Nicholas in Nottingham (1788), 
2 Bott’s Poor Laws by Const* 373; and compare p. 104, post. 

(o) See title SbcIffino and Navigation, and Merchant Shipping Act, 
1894 (67 & 68 Viet. c. 60), a. 108. As to forms, see note (I), p. 76, ante. 

ip) See title Fisheries, Vol. XIV., p. 630, and Merchant Shipping Act, 
1894 (67 & 58 Vict. c. 69), B. R96. As to forms, see note (1), p. 76, ante. 

{q) See title Siupping and NIvigation, and Merchant Shipping Act, 
1894 (57 & 68 Viot. c. 60), s. 682. 

(r) Stamp Act, 1891 (64 & 66 Vict. o. 39), 8. 1, and Sched. I. 
Instrument of apprenticeship within the meaning of that Act include 
“ every writing relating to the service or tuition of any apprentice, 
clerk, or servant placed with any master to learn any professiou, trade, 
or employment (except articles of clerkship to a solicitor or law agent 
or writer to the signet) " {ibid,, s. 25); and see title Solicitors. 
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or pursuant to any Act for the regulation of parish apprentices (<); 
(2) instruments of apjprenticeship in Ireland, where the value of 
the premium or consideration does not exceed JBIO («); (8) instru¬ 
ments of apprenticeship entered into in the United Kingdom for or 
relating to service in any of His Majesty's colonies or possessions 
abroad (s) ; (4) indentures of apprenticeship to the sea service (t) 
and the sea fishing service (a). 


Sbot. 2. 

FettEof 
Con&ctct 
creating the 
Relation. 


Sub-Sect. 3, —Parol Evidence and Writim Gontraeta. 

156. Where the terms of a written contract of service are AdmlBribilitj, 
precise, parol evidence is not admissible to show that such terms 
were varied by verbal stipulations either at the time of the contract 
or subsequently thereto {h), but parol evidence is admissible to 
prove a custom in regard to the terms of service which, not being Proof of 
repugnant to nor excluded by the contract, is so general that the custom, 
contract must be taken to have reference thereto (c), or, when the 
contract is silent us to the capacity in which the servant was 
engaged, to supplement it by proving what that capacity was (rf). 


Sect. 3. — Conaideratitm. 

Soji-Secj'. 1 .—In General. 

157. In the absence of consideration there can be no binding Absence, 
contract of service (e). The adequacy of any particular considera- Adequacy, 
tion is not a matter into which the court will inquire (/). 

No servant who assists in a transaction based on an immoral immorality, 
consideration can recover any remuneration in respect thereof {y ); 
nor will any contract of service be enforced which is based on a illegality, 
consideration which is illegal (/t). 


(a) Stamp Act, 1891 (64 & 66 Vict, o. 39), Sched. I. 

(t) Merchant Shipping Act, 1894 (57 & 58 Vict. o. GO), s. 108. 

(а) Ihid., 8. 395. 

(б) G\raud v. Richmond (1846), 2 C. B. 835 ; Evans v. Roe (1872), L. H. 
7 C. P 138 ; and see title Contract, Vol. VII, p. 523, 

(c) R. V, StoJeeupon Trent (Inhabitants) (1843), 5 Q. B. 303 (where there 
was a written contract of service, and parol evidence was admitted to 

E rovo a custom that the workmen in question wore entitled to certain 
olidays); and see Devonald v. Rosser <& Sons, [1906] 2 K. B. 728, C. A , 
per Lord Alversione, C.J., at p. 741; and title Custom and [JsAon.s, 
Vol. X,, pp. 262 et seq 

(d) Mumford v. Qethinq (1859), 7 C. B, (N. s.) 305; Ptice v. Mouai 
(1862), 11 C. B. (N. a.) 508. 

(e) Lees v. Whitcomb (1828), 5 Bing. 34 (where a written agreement to 
remain with A. B. two yearvfor the purpose of learning the business of 
dressmaMng was held not to be binding because no consideration, as, for 
example, that A. B. should teach, was disclosed); Sykes v. Dixon (1839), 
9 Ad. & El. 693 (where the contention that a promise to pay for the services 
referred to in a contract, the operation of which was " entirely on one side,” 
might be implied, was not allowed); Hvlse v. Hulse (1856), 17 C. B. 711 
(future services). See, further, title Comtr'act, Vol. VII., p. 383. 

(/) Bitcheoek v. Coker (1837), 6 Ad. de El. 438; PUkington v. fivott 
(1846), 15 M. & W. 667 ; Middleton v. Brown (1878), 47 L. J. (cm.) 411, 
C. A. 

(a) PopleU V. Stockdale (1825), 2 C. & P. 198, per Best, C.J., at p. 200. 
(A) Davies v. Makuna (1886), 29 Cb. D. 596, G. A. (where the agreemeut in 
question was entered into by a qualified medical practitioner to serve an 
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MAStEA AND SERVANT. 


Bdot.S. 

Gooaidera< 

tioo. 

Contract 

esfcntlal. 


Particulnr 

services. 


Sm-SEOT. 2.—ITo^es. 

16d. Wages (i) or other remuneration for services can only bo 
recovered \\ben it can be shown that there is a contract that pay¬ 
ment or other consideration shall be given (k). Such a contract 
may be either express or implied (Z). The mere fact that a person 
has rendered certain services does not entitle him to payment 
therefor (m); nor does the mere fact that a person continues his 
services after the expiration of a special contract of service give 
rise to an implied contract that he shall be paid for such continua¬ 
tion of servitie (»). But where, no formal mode of appointment 


Unqualified nractisinu medical man as assistant. Fbt, L.J., said, however, 
at p. 007, that if it had been the case of “ a medical profession carried on 
entnely by means of duly qualified assistants ” he would have been “ far 
from saying that the agreement might not be valid ”); Kearney v. WhUe- 
haven. VoUiery Co,, [1803] 1 Q. B. 700, G. A. (where A. L. Smith, L.J., 
laid it down, at p. 714, that “ the rule is that if the consideration is 
tairth'd with illegality, either in w'hole or in part, all the promises depend¬ 
ing on that consideration mast foil; but if tho consideration be not tainted 
with illegality, either wholly or in part, then if one of the several promises 
depending upon it bo illegal in itself and the others legal, the legal promises 
stand, and may be enforced.” Accordingly, while theie was one promise, 
relating to deductions, which was Ulegd and uneiilorccable, yet the 
promisoB, on the one hand to employ and ]iay wages, and on tho other 
to servo and not to leave without fourteen d lys’ notice, were good). 

(i) For provisions as to the wages of seamen, see title Siiipi'Ino and 
Navi CAQ ION; os to the attachment and alienation of wages, see title 
UxECUTiON, Vol. XIV., p, 04; as to assignment of wages, see title 
CiroSES IN Aciion, Vol. Iv., p. 400; as to compensation for work done 
and payments on quantum meruit, see title Work and Labour. 

{k) Daviea v. Davies (1839), 9 C. & P. 87 ; Reeve v. Reeve (18B8), 1 F. & F. 
280, per Martin, B., “ an action cannot be maintained for romunera- 
tiou merely because it may appear to be reasonable ” ; Roord v. Motley 
(1859), 1 P. & P. 496 ; R. v. Thames Ditton (Inhabitants) (1785), 
4 Doug. (K. B.) 300 ; Alfied v. Fitsjames (Marquis) (1799), 3 Esp. 3; S(‘e 
Biadhhaw v. Hayward (1842), ('or. & M. 591, cited in note (q), p. 76, aiite. 
In Uaiper v. Linthorye Dinsdale Smelting Co., Ltd. (1900), 101 L. T. 608, 
a workman brought an action lor damages against his employois for loss 
ot time incurred through being kept waiting for his wages. It was held 
that he could not succeed, for no custom was proved nor was there 
evidence of an implied contract by the master to pay the workman for 
waiting for his wages. 

(1) Davies v. Davies, supra; Higgins v. Hopkins (1848), 3 Exoh. 103, 
per Parke, B., atp. 166: “ If he does work on the order of another, under 
such ciicumstances as that it must bO presumed that he looks to be paid 
as a matter of right by him, then a contract would be implied with that 
person ”; Reeve v. Reeve,^pra ; Roberts v. Snyith (1859), 4 H. & N. 316, per 
Martin,B., at p. 321: “It is by no means matter of law that a peison 
shall bo paid for his services, it is a matter of contract. No doubt there 
is a vanOty of labour from which there arises an irresistible inference that 
tho person who has done it is to be paid, but that is a sort of labour that 
is always done for money, and in such cases a jury would presume a 
contract On the oi dinary terms, unless evidence was given to the 
contrary.” • 

(tft) liulae V. Hulse (1866), 17 C. B. 71L; Reeve v. Reeve, supra. 

* (n) Lambum v. Cruden ^841), 2 Man. & G. 253, where a servant was 
engaged at a yearly salary payable quarterly. A month after tho termina¬ 
tion of one of the years of service he tendered his resignation, which, after 
another month, was Accepted. Nothing was said about remuneration 
for the time since the termination of the last yeai'e service. It was held 
that the law implied no engagement to pay ror services performed since 
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being provicled, a pera<»i is led by employers to believe that he has 
been appointed to a particular post, and he acts in that position, 
it is for the empl^er to show that such services were not to be 
remunerated (o). Where it is agreed that it shall be left to the 
employer to determine whether or not remuneration is to be given 
for any particular services, and he decides against any such 
payment, no remuneration is recoverable (p); but when a contract 
of service, which leaves the question of remuneration to the employer, 
is capable of being construed as an agreement to pay a reasonable 
sum for the services in question, the servant is entitled to something 
in the way of payment (q). 

169. Additional remuneration can only be recovered when it is 
the subject of a distinct agreement (r). A promise to pay extra 
remuneration for services which are within the scope of the 
servant’s duty as defined by his subsisting contract of service is 
void for want of consideration (s), and it makes no difference that 
such extra remuneration is claimed under a custom (t). But a 
promise to pay extra remuneration is founded on good considera¬ 
tion, and will be enforced, when the servant is no longer bound by 
the original contract by reason of the risk having become greater 

that year, but that it was proper to leave it to tlie jury to say whether the 
parties had agreed that such sei vices should be reniunra-ated. The prin-* 
ciple especially applies when the parties are relatives, as in Jf. v, Sow ( Inhabit 
tants) (1S17), 1 B. & Aid. 178 (see note (t), p. 75, ante); compare Mansfield 
(Earl) V. Scott (1833), 1 Cl. & Fin. 319, H.X. 

(o) Browning v. Great Central Alining Co. of Devon (I860), 5 H. & N. 866. 
(v) Taylor v. Brewer (1813), 1 M. & S. 290 (where the servant did work 
under a resolution of a committee that any services to be rendered by him 
should “ be taken into consideration and such remuneration be made as 
should bo deemed right ’’); Boberta v. Smith (1859), 4 H. & N. 315 (where 
the servant agreed uiat if a certain company x^ere not formed he would 
accept any remuneration the employers should think him deserving of 
and their means afforded). 

{q) Bryant v. Flight (1839), 6 M. & W. 114 (where the servant accepted 
a situation on the terms that the amount of the payment he was to receive 
he would leave entiiely to the emiiloyer, and a majority of the court 
concluded that a contract to pay something was to be inferred, although 
Parks, B., was unable to distinguish the case from Taylor v. Brewer, 
supra). In Boberts v. Smith, supra (where it was left to the master to pay 
what he should deem right as compensation for the labour done), 
Martik, B., at p. 321, preferred Tayusr v. Brewer, supra, to Bryant v. 
Flight, supra, but Bbamwell, B , at p. 319, said that in Bryant v. Flight, 
supra, the contract was capable of being construed as for payment on 
a quantum mermt. As to these cases, see also Loftus v. Boberts (1902), 
18 T. L. R. 632, C. A., p«r*VAUQHAN Williams, L. J , at p. 634; see, 
further, Bawhngs v. Chandlsr (1864), 9 Ezch. 687; Bird v. M'Gaheg 
(1849), 2 Car. & Kir. 707 ; Owen v. Bowen (1829), 4 C & P. 93 and title 
Work and Labour. 

(r) BeU V. Drummond (1791), Peake, 63 [46]; Carter v. Unit (1818), 

2 Stark 361. As to gratuities, see p. 86, post, 

(s) See cases as to wages cited in titie Contract, Yol. VII. p. 386, 
note (}). The rule applies when a mas^r df a vessel promises to divide 
desert^s’ wages among the rest of the crew {StiUc v. Meyriek (18091, 6 
Esp. 129 ; The Araminta (1864), IS Jur. 793). In the latter oaao it was 
further held that the payment in question was illegal and tliat the 
amount could be deducted nrom the wages of the crew by the owners; and 
see tim Shipping and Navigation. 

(t) Elsworth V. Woolmore (1803), 5 Esp. 84, 
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than that \iithin the contemplation of that contract (a), or because 
the nature of the service has been entirely changed (b). 

160. When the contract of bervice is an entire contract (o), pro¬ 
viding for payment on the completion of a definite period of 8ervice(d), 
or of a definite piece of work(r), it is a condition precedent to the 
recovery of any salary or wages in respect thereof that the service 
or duty shall be completely performed, unless the employer so alters 
the contract as to entitle the servant to regard it at an end, in which 
case the whole sum payable under the contract becomes due (/), or 
unless there is a custom that the servant is entitled to wages in 
proportion to the time actually served (g). But when the contract, 
though in respect of work terminating at a particular timo, is to be 
construed as providing that remuneration shall accrue due and 
become vested at stated periods, such remuneration constitutes a 
debt recoverable at the end of each such period of service (h). 

161. A servant is entitled to his wages or salary during absence 
through temporary illness, provided that the contract of service 

(a) Hartley v. Ponsonby (1857), 7 E. & B. 872 (vrhero part of the 
crew deserted at a foreign port, and, as found by a jury, it was unreason¬ 
able and dangerous to proceed with the reduced crew. The captain 
promised extra pay to the remaining seamen if they would take the ship 
to the next port. It was held that the piomise was enforceable, as the 
crew were not bound under their existing ai tides to proceed on a voyage 
which was dluigerous to life). 

(b) Harris v. Carter (1854), 3 £. A B. 660, per Lord Campbell, at p. 661 
(where it was mentioned that an entire change of voyage would justify 
a new contract in place of the original articles). 

(o) For the distinction between entire and divisible contracts, see title 
CONTKACT, Vol. VII., p. 632. 

(d) Plymouth {Countess) v. Throgmorton (1688), 3 Mod. Bcp. 153 (whore, 
tho contract being for service for a year, sdary for three quarters was not 
lecoverable); LiUey v. Elwtn (1848), 11 Q. B. 742; so, too, where a contract 
provided for a salary for a week, no portion became due until tho end of 
the week [Mapleson v. Sears (1911), 28 T. L. R. 30), 

(e) Cutter v. PoweU (1796), 6 Term Rep. 320; 2 Smith, L. C., 11th ed., 1 
(where, a seaman having died daring the voyage, no wages were held 
payable for the time actually served, the contract providing for payment 
“ provided he proceeds, continues and does his duty . . . Irom hence to 
the port of Liverpool *’). But as to the wages of a seaman dying on a 
voyage, see now the Merchant Shipping Act. 1891 (67 & 68 Vict. c. 60), 
and title Shipping and Navigation. 

(/) O’Neil V. Armstrong, MitcheU <Si Co., [1895] 2 Q. B. 418, C. A. (where 
a seaman engaged to serve on a vessel which was to be taken to Japan. 
It was held that an outbreak of war during the voyage so altered the 
risks of tho voyage as ta entitle the seaman to leave the ship and claim 
the sum due for the whole voyage). « 

(g) As to the case of a general hiring, see p. 92, post, and Cutter v. Powell, 
supra (whore Lawkence, J., at 6 Term Rep. 326, said that if the plaintiff in 
that case had been able to prove a usage that persons in the position of mate 
of a vessel were entitled to wages m proportion to the time they served, 
ho might have recovered something according to such usage). 

(k) Taylor V. Laird (1866),*! I|. & N. 206 (where the plaintiff accepted 
oommana of a vessel at “ fixed pay of £60 per month ” and commission 
on the proceeds, and, having abandoned the contract before completion, 
was held entitled to salary for as many months as he had served); Button 
r. Thompson (I860), L. B. 4 C. P. 330 (which, however, acco^ng to 
Saunders v. Whittle (1876), 33 L. T. 816, per Clbasbt, B., “ mercly^mded 
upon a peculiar contract, that a servant was entitled to wages earned 
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remains in existence during that time, and that he is ready and Sbot. a. 
willing to carry out his duties save for the incapacity produced by the Confidera* 
illness (0; and this is so even though the illness be caused by the tton. 
servant’s own misconduct, provided such misconduct occurred before 
the contract of service was entered into and that he did not know, 
when entering into the contract, that the illness would eventuate (f). 

But the illness of the servant may so go to the root of the coU’ 
sideration as to justify the master in rescinding the contract (ft). 

162. If a servant voluntarily leaves his service without proper Voluntary 
notice he cannot recover any wages for work done during the of 

broken period of his hiring; for his wages only become due at the without due 
end of each period of hiring (^). The same rule applies in the case notice, 
of a servant summarily dismissed for good cause (m); but when, 
as appears by all the circumstances of the case, wages are earned 
daily (n) and become due as earned, the servant is entitled to be paid 

during the month before that in which he absented himself. It is no 
authority that he would have been entitled to his current wages ”). 

(*) Ouckeon v. Stones (1858). 1 £. & E. 248 ; Warren v. Whittingham ( 1902), 

18 T. L. R. 508; Inglis v. East-India Go. (1861), 18 L. T. (o. s.) 93 ; see 
also B. V. lalip (Inhabitants) (1721), 1 Stra. 423 ; Re Closson, Ex parie Ha/rris 
(1845), De G. 165; conmare Poussard v. Spiers (1876), 1 Q. B. D. 410; 

Jiettini v. Oye (1876), 1 Q. B. D. 183. As to the payment during illness of 
wages covenanted for in an indenture of apprenticeship, see Patten v. Wood* 

(1887), 61 J. P. 640. The expression “absence through iUuess ’’ in a con¬ 
tract includes absence reasonably caused by the illness, and so covers a 
period of convalescence; see Davies v. Ebbw Vale Urban District Council 
(1911), 75 J. P. (Journal) 340. As to how far absence caused by pregnancy 
is absence caused by illness, see ibid., per Ciianneli., J. As to the right 
to wages during a period of illness, sick pay having been received diiring 
the period Irom a fund, to which fund tlie em])Tuyers subscribed, see 
NibleH v. Midland Bail. Go. (1907), 96 L. T. 462. 

(/) K - V. Baschen (1878), 38 L. T. 38. 

(k) Poussard v. Spiers, supra; sec also Loates v. Maple (1903), 88 L. T. 288. 

(l) Walsh V. Walley (1874), L. R. 9 Q. B. 367 (where a weaver was 
employed on piecework, his wages being ascertained each Thursday and 

S aid each Saturday. He left on a Friday without notice, lliere being a 
nding of fact that he was a weekly servant, and it being part of the con¬ 
tract that “ persons leaving without notice will forfeit all wages due,” 
he was held to have forfeit^ the sum earned daring the week ending on 
the preceding Thursday as well as that earned between that time and his 
leaving); Saunders v. Whittle (1876), 33 L. T. 816 (where a painter, 
engaged by the week at so much per hour, left his employment during a 
week, and was held to have no claim to the wages he would have received 
at the end of the week); Qregson v. Watson (1876), 34 L. T. 143 (where a 
factory worker, paid each Saturday for work actually done during the 
week up to the preceding Wednesday, and held to be on a weekly hiring, 
was hold not entitled to recow for a broken week during which he left 
without notice); see ibid., per Cleasbt, B., at p. 146; Warburton v. 

Ueyieorth (1880), 6 Q. B. D. 1, C. A., per Brett, L.J., at p. 7 ; HuUman 
V. Boulnoia (1826), 2 C. & P. 610; and see George v. Davies, [1911] 2 E. B. 

445 (a servant wno had wrongfully left her employment held entitled to 
recover the month’s wages which had already accrued due to her); com¬ 
pare Towlor V. Oarr and Porter (1861), 4 T^. T. 414. 

(*i) Turner v. Bobmson (1833), 6 B. & Ad. 789; Bddguiay v. Hurwerford 
MarTtel Go. (1836), 3 Ad. & El. 171; Searle v. Bidley (1873). 28 L. T. 4tl : 

Boston Deep Sea Fishing and Ics Co. v. AnseU <1888), 39 Ch. D. 339, C. A. 

As to ummary dismissu generally, see p. 98, post. 

(n) fi to the effect of stipulations for payment on the duration of the 
contra^ see p. 93, post. 
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Sect. 3. the amount actually earned even though he has left without proper 
Ctonsidera notice (o) or is properly dismissed (p). 

tion- 163. In every textile factory, and in certain other factories, 
Computation particulars must be given to pieceworkers to enable them to compute 
of waga of the wages payable to them (q). When piecework in silk goods is 
pieceworkers, given out to a weaver, the manufacturer or his agent must, in the 
absence of a written agreement dispensing therewith, deliver, with 
the work, a ticket containing partioulars signed by the manufacturer 
or his agent as to the work, date of engagement, and price (r); 
and when any manufacturer of hosiery or his agent gives out to a 
workman material to be wrought, he is at the same time to give the 
workman a signed ticket containing particulars of the agreement 
between them ( 3 }. 


Sub-Sect. 3 .—Semuneration other than Wagee. 

Orstntiaes. 164. The opportunity of earning a gratuity at the end of the 
period of service may be good as part of the consideration of the 
contract (t); and a person may be none the less a servant by 
reason of the fact that his remuneration takes the form wholly of 
gratuities from his master’s customers {a). 

Lively. 165. A yearly servant who is provided with a livery on entering 

the service as part of his remuneration has no property in such 
livery until ho has served a year (6). 


Sub-Seot. 4.— Provision 0/ Work. 

Obligation of 166. An obligation on the part of the master to provide 
Diiwter. employment may be good consideration for the servant’s 
promise of service (c). Whether or not such an obligation exists 

Express or depends on the circumstances of each case(d); but it may be 
implied. - ---- 

(o) Warhurton v. Heyvjorth (1880), 6 Q. B. D. 1, C. A.; Parkin v. South 
Hetton Coal Oo. (1907), 98 L. T. 162, C. A ; and see Taylor v. 6'fTrr(l861), 
30 L. J. (M. o.) 201; and compare George v. Davies, [1911] 2 K. B. 446. 

(p) Parkin v. South Hetton Coal Co., supra. As to the wages of seamen, 
see title SrappiNG and Navigation. 

(g) See title Pactobibs and Shops, Vol. XIV., p. 512; Factory and 
Workshop Act, 1901 (1 Edw. 7. c. 22). a. 116. 

(r) Silk Weavers Act, 1846 (8 & 9 Viet. c. 128). As to what such ticket 
must contain, see Seddon v. Coder (1861), 25 J. P. 196. 

(«) Hosiery Act, 1845 (8 & 9 Viet. 0 . 77), s. 1. 

(i) Parker v. Ibbetson (1868), 4 C. B. (n. s.) 346; Lake v. Oanipbell 
n802), 5 L. T. 582. As to the expectation of a legacy as the consideration 
for service, see Maddison v. Ahierson (1883), 8 App. Cas. 467. 

(o) Laugher v. Pointer (1826), 5 B. & P. 647 (where the servant in 
question was a driver supplied by a jobmaster.* It was pointed out (ibid , per 
Lith.£d.ilb, j., at p.-555}, that servants in*inns and hotels were similarly 
situated) ; see also Penn v. Spiers and Pond, Ltd., [1908] 1 K. B. 768, C. A. 

(i) Crocker v. Molyneux (1828), 3 0. & P. 470. 

( 0 ) P'Ukington v. Scott (1846), 16 M. & W. 667: Ee Bailey (1854), 3 
E & B. 607, per I^ord Campbell, C.J., at p. 618 ; Gravely v Barnard 
(1874), L. B. 18 Eq. 618 ; Thomas v. Vivian (1873), 37 J. P. 22R; Oook v. 
Sherwood (1863), 11 W. R. 666.* 

• (d) B. V. Welch (1853), 2 E. & B. 367 per Lord Campbell, C.J., atp. 362 ; 

Pilkivgton v. Scott, supra, per Alddrson, B , at p. 060: “ The workman 
agrees to serve them during the seven years on certain terms, and they agree 
to pay tiim certain wages, and a moiety thereof daring any depnttion of 
trade, with liberty to tnem to employ ahy other person in the evCfR of his 
being sick or lame. Then they are to have the option of dismissing him from 
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iniplidd (e)( fts where the contract would, in the absence of an obliga¬ 
tion to provide an opportunity of earning wages, be so one-sided ae 
to be unreasonable from the servant’s point of view (/)> or where 
the wages are to be paid in the form of commission ((?), or where 
the opportunity of acting in the capacity indicated in the contract 
of swvice is of primary importance to the person employed (h). But 
whera a written agreement, which appears on the face of it to include 
all the terms agreed to by the parties, provides only for the pay¬ 
ment of wages or salary at certain times, no implied obligation to 
find work for the servant will be added (»), and he is not entitled 
to damages for not being given employment (/c), altboiigli, if he 


their service, on giving a mouth’s wages or a month’s notice. All these 
provisions being taken togother, it appears to me that the agreement 
points clearly to an undertaking on the part of the masters to employ the 
workman for the seven years, subject to the notice ”; Uartley v. Cummings 
(1846), 2 Car. & Kir. 433; Williamson v. Taylor (1843), 6 Q. B. 175; 
Compare Whittle v. Frankland (1862), 2 B. & S. 49, per Cbompton, J., at 
p. 68. The use of the words “ engage and employ " in the contract do 
not of themselves impose on the mnstei an obligation to provide con¬ 
tinuous oni|)Ioyment {Turner v. Sawdon <& Co , [1901J 2 K. B. 653, C. A.), 
(e) Gravely v. Barnard (1874), L. 11. 18 Kq 518. 

(/) Devonald v. Bosser Sons, [1906] 2 K. 1$. 728, C. A. (where a iinplnte 
roUerman was employed at piecework rales, subject to a condition (la/rr* 
alia) that “ No person regularly employed shall quit or be diseliargcd 
from these woiks without giving or receiving twenty-eight* da 3 " 8 ’ notice 
in wiiting.” The seivant brought an action to recover damages for 
breach of an implied agreement to provide him with work for tho six 
weeks intervening between tho shutting down of the ^^’ork8 and the expira¬ 
tion of the iwenty-oight days’ notice subsequently given. It was hi Id 
that he could recover, tho employers’ contention tliat they were under no 
obligation to provide work, but that bo continued bound to them, although 
earning no wages, until the expiry of the notice, being rejected as un¬ 
reasonable). It. V. ITrlcA (1853), 2 E & B 367, and WhUflev. Frankland, 
supra, were approved in Devonald v. Rosser Som, supra 

ig) Turner v. Goldsmith, [1891] I Q. B. 544, C. A. ; and see Turner v. 
Sawdon & Co., [1901] 2 K. B. 653, (’. A., per A. L Smiui, M.B . at p. 656, 
and VujGUAN Williams, L.J., atp. 659, and cases cited in title Con in k’t, 
Vol. VII., p. 613, note (c). 

(h) Fechter v. Montgomery (1863), 33 Beav. 22 (refeiicd to by SiiiiLiNO, 
L.J , in Turner v. Sawdon Co., supra, at p. 659, as showing how “in the 
case of an actor who accepts an engagement, it may be an important 
consideration with him to have an opportunity of displaying his abilities 
before the public, and it may be that there is an implied obligation on tho 
part of tho master to afford such an opportunity ’’); Running v. Lj/rio 
Theatre, Ltd. (1894), 71 L. T. 396 (referred to in Turner v. Sawdon <0 Co., 
supra, by Vaughan Williams, L. J., at p. 659, as a case where “ there is 
a good deal in the terms of Ihe contract to shew that the opportunity of 
appearing as musical directoifwas one of the considerations which the 
Boiwant bargained that he should have from the master ’’); see also 
De Franeesco v. Bamum (1890), 63 L. T. 614. 

(i) Wilhamson v. Taylor (1844), 6 Q. B. 175 ; Aspdin v. Austin (1844), 
B Q. B. 671; Dunn v. Sayles (1844), 6 Q. B. 685 ; and as to the true bear¬ 
ing of these ca.ses, see £mmen« v. Elderton,{lS5Z), 4 H. L. Cas. 624, per 
Crompton, J., at p. 647; per Talfourd, <1., at p. 650, and per Parke, B., 
at p. 069; Devonald v. Rosser & Sons, supra, per Farwell, L.J,,^at 

E , 745 ; I^gerwaU v. WUkinson, Henderson, and Clarke, Ltd. (1899), 80 
. T. 66; and see title Contract, Vol. VII., pp. 613, 614, and cases cited 
ibid., Mtes (o), (d). 

(S) Wtmer r. Sautdon db Co., supra (whore tho plaintiff’s contention 
Was diat, bbiilg a soldsman. if he wete not given employment hte would 
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Considera* 
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CoDditk>o 
as to 

continnance 
of buslsess. 


Oeac i' role. 


AMD SERVANT. 

remains ready to perform his services during the period covered by 
his contract, be is entitled to the agreed wages (1). 

Where there is a clear contractu^ obligation to provide employ* 
ment during a certain period, no condition will be implied malting 
the fulfilment of the contract dependent upon thecontinu^ existence 
of the place of business as distinguished from the business ^elf; 
but if the employer's power to carry on business is destroyed liPtts 
major bis obligation to provide work ceases [m). 

Sect. 4.— Restrictions on Freedom of Contract. 

Bub-Sect. 1 .—Coi enanta in Heairaint of Trade. 

167. Contracts of service are no exception to the rule that 
covenants in restraint of trade (7t), in order to be valid, must show 
valuable consideration (o), and must be reasonable in the sense that 
the restraint must be no more than is necessary for the protection 
of the person in whose favour it is imposed (p). In determining 
whether or not a restraint is reasonable {q) regard must be had to 
the nature of the occupation for which the servant is employed (i‘). 
and to all the circumstances of the case (s). 

become leas efficient in bis business; but the court refused to read the 
contract so as to " convert the retainer at fixed wages into a contract 
to keep Ibe servant in the service of his employer in such a manner as to 
enable the fotrmer to become au fait at his work ” {ibid., per A. L. Smith, 
M.R., at p. 667). 

(l) Aepdin v. Austin (1844), 6 Q. B. 671; and see Emmens y. Elderlon 
(1853), 4 II. I. Gas. 624, per TALFOunn, J., at p. 660. 

(m) Turner v. Goldsmith, [1891] 1 Q. B. 644, C. A.; and see cases cited 
in title Coniract, Vol. VII., p. 430, notes(t), (;). 

(») See, generally, title Trade and Trade Unions. Such distinction 
as exists was pointed out in NordenfeU v. Maxim NordenfeU Owns and 
Ammunition Co., [1894] A. C. 636, per Lord Macnaouten, at pp. 566, 
867, “To a certain extent, different considerations must apply in 
cases of apprenticeship and cases of that sort, on the one hand, and 
coses of the sale of a business or dissolution of partnership on the other 
. . . there is obviously more freedom of contract between buyer and 
seller than between master and servant or between an employer and a 
person seeking employment.” 

(o) Mitchell V. Reynolds (1711), 1 P. Wms. 181; 1 Smith, L.C., 11th ed., 
406; TFard v. Byrne (1839), 6 M. & W. 648, per Lord Abingrr, C.B., at 
p, 669, The smallest consideration is sufficient (Gravely v. Barnard (1874), 
L R. 18 £q. 618). 

(p) Eitohcook V. Coker (1837), 6 Ad. & £1. 438, per Tindai,, C.^., at 

p 454 ; Baines v. Geary (1887^ 35 Ch. D. 164, per North, J., at p. 166; 
JfiUa V. Dunham, [1891] 1 Ch. 676, C. A. per Lopes, L.J., at p. 687; 
Dowden and Book, JJd. v. Book, [1904] 1 E. 46, C. A., per Matbxw, L. J., 
at p. 63. . « 

(o) The question is for the judge, not the jury (Bowden and Book, IM. 
V. Book, supra). 

(r) “ A man whose business is a corn miller’s business, and who requires 
to protect that, cannot, if he has also a furniture business, require the 
covenantee, who enters into his service as an employee in the corn business, 
to enter into covenants resfrio^ng him from entering into competition 
with him in the furniture business also ” (Leetham (Henry) di Sons, Ltd. v. 
Johnatone-White, [1907] 1 Ch. 322, C. A , per Farwell, L.J., at p. 327; see, 
further, Ehrman v, Bartholomew, [1898] 1 Ch. 671). 

(«) Broctor y. Sargent (1840), 2 Man. & G. 20, per Tindai.,X.J., at 
p. 33 ; MiUs v. Dunham, [1891] 1 Ch. 676, C. A., per Lopes, L.J., |I 0 . 687: 
“ The tendency in later cases has cext&inly been to allow a restimion in 
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A restraining covenant is not unreasonable because, being sbot.i. 
unliiOited in point of time, it is oo-extensive with the servant's Restttetlo&a 
life, and is not limited to the life of the employer or the time he 
should carry on business (t) ; nor is such a covenant unreasonable Coraract, 
merely because it is unlimited as to area (a), or even as to both 

poiai|lbf space which fonn^Iy would have beeo thought unreasonable, 
manifestly because of the improved means of communication. A radius 
of 150 or even 200 miles has not been held too much in some cases. For 
the same reason I think a restiiction applying to the entire kingdom may 
in other cases be requisite and justihabJe ” (Nordenfelt v. Maxim Nordm- 
felt Ouns and Ammunition Co., [1804] A. C. 535, per Lord Hek 3CH£IJ., L.C., 
at p. 549); see Stuart and Simpron v. Uahtead (1911), 55 Sol. Jo. 698 
(restraint too wide). The following restraints have been held good:—assistant 
surgeon not to practise, on leaving employment, for fourteen years witliin 
teu miles of place whore employer lived \Da/oia v. Mason (1793), 6 Term 
Rep. 118); servant engaged by innkeeper, not to carry on that business, 
during service or within twenty-four months after quitting, within five 
miles of master’s place of business (Proctor v. Sargent (1840), 2 Man. & G-. 

20); resident ch rk of solicitor not for twenty-one years, after leaving, to 
reside in the town or within twenty-one miles of it, or carry on business of 
the same description during the samotime within the same area (Dendy v. 

IJendetson (1855), 11 Exch. 194); person already in the service appointed 
traveller liable to iieiialty if, on leaving, ho travelled for any other house 
ID the same trade ou any part of his particular journey (Mumfotd v. 

Oething (1859), 7 ('■ B. (n. s.) 306); clerk and traveller for wine and spirit* 
merchant not to carry on same business, or any branch thereof, within 
fifty miles, after leaving, without the employer’s consent (Faraona v. 

Gotten ill (1887), 66 L, T. 839); tailoi’s cutter, upon leaving, not to 
carry on business of tailor, within ten miles of employer’s place ot business, 
witliin thice years {NicoU v. lieeie (1885), 53 L. T. 659) ; comparo 
Uooper and AaJiby v, ]ri7K« (1906), 94 L T. 624, C. A. (area covered by 
resti.iiut wider than reasonably nccessaiy). As to the construction of 
rtatiaining covenants, see, eg., Moenich v. Feneatre (IS92), 61 L. J. (cm.) 

737, C. A. ; Qopliir Diamond Co v. Wood, [1902] 1 Ch. 960; Woodbiidge <fc 
Sons V. lltllumy, [1911] 1 Ch. 320 C. A.; Freeman v. Fox (1911), 66 Sol. 

Jo. 650; Jjovelt and Chiiatmae, Lid. v. IFciM (1911), 104 L. T. 86, C. A.; 

Ramoneur Co., Ltd. v. Itiney (1911), 104 L. T. 809. 

(t) Hitchcock V. Coker (1837), 6 Ad. & Bl. 438 ; Cheaman v. Nainby 
(1727), 2 Stra. 739; Jacoby v. Whitmore (1883), 49 L. T. 335, C. A.; 

Ilaynta y. Doman, [1899] 2 Ch. 13, C. A. ; Hood and Moore’s Stores, Ltd. v. 

Jones (1899), 81 L. T. 169. 

(a) Since Rordenfelt v. ilfaxtm Nordenfelt Ouna and Ammunition Go., 
supra, the view of ihe law expressed by Wickbns, V.-C., in Allaopp 
V. Wheatcroft (1872), L. R. 15 Eq. 69, at p. 64, that “it has generally 
been considered in the later os well as in the earlier cases that 
a covenant not to carry on a lawful trade, unlimited as to space, is 
on the face of it void,” must no longer be regarded as the true view; 
and Waid v. Hyme (1839), § M. & W. 648, is overruled, so far as it is an 
authority for that projiosition. But a covenant which prohibits a person 
from carrying on a poiticular‘business in any part of the world may still, 
from the special circumstances of tho case, bo moic than is reasonably neces¬ 
sary, and thciofoxo invalid, as in Dowdxn and Fook, Ltd. v. Fook, [1904] 

1 K. B. 46, C. A. (a rase of a cider business substantially carried on in 
tho particular locality in which tho defendant was employed as manager), 
in wmoh Mathew, L. J., at p. 53, said, “ I think it is impossible to hold 
that, for the piotection of that business,*it was necessary that the defen¬ 
dant should be rcstiained for the term of five years from carrpng on 'tiie 
Business described in the agrccincnt in any part of the world ” ; see also 
Jjnmaon Fneumatic Tube Co. v. Phillips (1904), 91 L. T. 303, C. A. ; 

Barr-^Craven (1903), 89 L. T. 574, C. A. ; Robinson {William) d Co., Ltd. 

V. [1898] 2 Ch. 461, C. A. 

H.L.—XX. 
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Sect. 4. jJjjjq area (h ); and a covenant to serve another for life in the 
Restrictions game trade is not void as a covenant in restraint of trade (c). 
on Freedom 

of Contract. 168. If an agreement in restraint of trade is partly valid and 
Airre^nto the part that is good is separable from the part 

partly vaiul, invalid part may be rejected and the agreement 

onfort'od so far as it is good (d). But if a covenant is iram^ so 
that the part that is good is dependent on the part that is bao^nd 
is inseparable therefrom, the whole is invalid {e). 


8on-SEOT. 2. —Sunday Ohaermnce. 

Con (met 169. A contract of hire and service for a year entered into on a 

Sunday? Sunday is valid notwithstanding the Sunday Observance Act, 
1677 (/), inasmuch as it is an act which is not done in the course 
of tho employer’s ordinary business or calling. 


Scii-SkcT. 3 .—Place of Payment o/ Wages. 

Llcen^vi 170. No wages may be paid to any labourer, servant in 
premisLs. husbandry, journeyman, artificer, liandicraflsman, or person other¬ 
wise engaged in manual labour, whether under or over twenty- 
one years of age (p), at or within any public-houdo, heer-slioj), or 
place for the sale of any spirits, wine, cider, or other spirituous 
or fermented liquor, or any office, ga den, or place belonging 
thereto, or occupied therewith, unless paid by tho resident owner or 


(L) Mills V. Bmham, [1891] 1 Oh. 676, C. A. 

(o) Wallis T. Day (1837), 2 3f. & W. 273. Much lo'?s is a covenant, 
binding a person to serve for seven ye.irs, invalid ; sec Pilhinaton v. Seoit 
(1846), 16 M. & W. 667 ; Uaiitey v. Cummings (1847), 5 (\ 15. 247. 

{d) Malian V. 3Iay (1843), 11 M. St, W. 663 (agreement of assistant to 
dentist not to practise in London or in any of the towns or places in 
England or Scotland, where the employer had been practising during the 
SCI vice, good as to Loudon, bad as to tiio rcM) j XieholU v. Stretion (1847), 
10 Q. B. 340; Baines v, Qeary (1887), 35 (’ll. J). 154 ; DuhowsU & Sons v. 
UoUlstein, [1806] 1 Q. 15. 478, 0. A. (customers during the period of 
service severed from tliose who might become customers after determina¬ 
tion of service, and restraint enforced as to dealing with the former); 
Eohinson {William) (& Co., Ltd. v. Heuer, [1898] 2 Oh. 451, 0. A. (stipulation 
not to do business in goods sold by employers valid, and separated irora 
stipulation not to engage in any other business); Bogers v. MadJ''>ks, 
[1892] 3 Oh. 346, (\ A.; Bromley v. Smith, [1909] 2 K. E. 235 (restr.sint 
enforced as to one kind of business' but not aa to another); see also 
Davies, Turner d; Co. v. Lowen (1891), 64 L. T. 656; Undeiicood (E.) dk 
Son, Ltd. V. Barker, [1899] 1 Oh. 300, C. A. . 

(e) Baker Y. Iledgeeocli (1888), 39 Oh. D.,620; Peris v. Saalfeld, [1892] 
2 Oh. 149, C. A., prr'KAY, L.J., at p. 167 ; Tjeng [Sir IT, C.) tfc Co., Ltd. 
V. Andrem, [1909J1 Oh. 76J, 0. A, As to covenants in irstraint of trade 
entered into by infants, see note (m), p. 74, ante. 

(/) 29 Car 2, o. 7, s. 1 ; JS. v. Whitnash [Inhabitants) (1827), 7 B. & C. 
500 (contraot between a farmer and a labourer). 

ig) Payment of Wages in Pnbljp Houses Prohibition Act, 1883 (46 & 47 
Viet. c. 31), a. 2. ThoActdoes not apply to domestic nor menial servants 
fibid.), and as to persons ongagt'd in mines, see title Mines, MiNEiiAt% 
AKW QuakribS, p. 597, post. The definition of “ workman " in the Pay- 
meait of Wages in Public Houses Prohibition Act, 1883 (46 & 47 Viet. o. 
31), is that of the Trnek Acts; see title Factories and Shops, VoI. 
XIV., pp. 516, 517. 
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ooeupier himself to persons bond fide ean^lojed by him (A). For 
contravention of this provision the guilty party may be fined (t). 

Sob-Seot. i.--Jfeductwn and Set-off. 

m. In the case of children, young persons, or women within 
the scope of the Factory and Workshop Acta (^), no forfeiture on 
the'ground of absence or leaving work may be deducted from or 
set off against any claim for wages or other sum due for work 
done before such absence or leaving work, e\cept to the amount 
of any damage sustained by the employer by reason of such 
absence or leaving work (0; but this provision can only apply 
when, according to the contract of service, wages or some other 
sums have actually become due (m). 

Where, under the contract of service, forfeiture or deduction of 
wages is provided for as the penalty of absence or breach of 
rules (»), the servant should be heard before the forfeitur(^ or 
deduction is effected (o). 

172. Payments on behalf of an infant servant for tilings which 
are not nocefasarios cannot be deducted from the servant’s wages (/>). 


(A) Payment of Wages in Public IXonsos Prohibition Act, 1883 (40 & 47, 
Viet c 31), s. 3. Aa to heensed pioiniaes, see title Intoxiciitng Liquors, 
Voi xvrn,p 8. 

(i) fJee Ibo Pavmont of Wages in Public Houses Prohibition 4et, 1883 
(46 A 47 Viol, c 31), 88. 3, 4 

(k) See title Factories and Shops, Vol. XIV., p. 446. Men are not 
thus protected fiom forfeiture; see Warburton v. Heyworth (1880), 6 
Q. B D. 1, C. A , per Biicir, L..T., at p 8 

(l) Employers and Workmen Act, 1876 (38 & 39 Viet. o. 90), s 11. 
In other eases the county court or a court of siinimaiy juiisdictiun is 
empoweied in disputes between employer and workman to adjust and set 
oH claims on either side (ihxd, s 3); see, further, p. 116, post, titles 
t'ouvir Courts, Vol. VIII, pp 646, 647; Set-off and Counterclaim. 
Deductions from wages are fiirtlier controlled by the Truck Acts (see title 
Faoiories and Shops, Vol XIV., p. 620ct aeq.); the Ilosieiy Manufacture 
(Wages) Act, 1874 (37 & 38 Viet. o. 48) (see title Factories and Shops, 
Vol XIV., p. 624); and the Coal Mines Regulation Act, 1887 (60 & 61 
Viet 0 . 68), s. 12 (boe title Mines, Minerals, and Quarries, p. 697, 
post). 

(m) Qreyson v. Watson (1876), 34 L. T. 143 ; Warburton v. Ueyworth, 
supra (where a woman weaver recovered wages under the above provision, 
al^ough she left without notice, as her hiiing was daily and not weekly). 

“ If the hiring was a weekly liiring for weekly wages, then as no wages 
would be due until the end^ of the week, if the appellant left bcfoie the 
ond of the week, I am clearly of opinion that this would not be witliin 
g. 11 of the Employers and Woikmon Act, 1875 (38 & 30 Viet. c. 90), but 
would be a case in which the appellant was claiming for a sum which 
was never due at all" (Warburton v. Ueyworth, per Brett, L. J., at pp. 7, 8). 

(n) See, f a., Tomlinson v. AsAwortA (1885), 60 J. P. 164 ; compare Taylor 
V. Oarr and Porter (1861), 4 L. T. 414; see also Le Loir v. Bristow (1816). 4 
Camp. 134 ; but compare note (f), supra ; Sharp v. Hainsworth (1862), 

3 B. & S. 139. « 

(o) Armstrong v. South London Tramways Oo. (1890), 64 L. T. <^6, 

C. A-i where London Tramways Oo. v. Bailey (1877), 3 Q. B. D. 217, was 
held not binding. 

(p) Uedgley v. UoU (1829). 4 C. & P. 104. 
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Part IV.—Duration and Termination of 

the Contract. 

Sect. 1. — Duration. 

173. If a contract of hiring nnd service is a general hiring, that 
is to say, without limilatiou of time, there is a presumption that 
the hiring is for a year (q), whether the contract is oral or in 
writing (r). This presumption exists not only wlicn the original 
contract was a general hiring, but also when, at the expiration of 
a contract for a definite iiei iud of service, the service is continued 
under a second contract which is indefinite as to time (^-)• 

A contract may remain a hiring for a year, even though it be 
subject to a provision giving cither party liberty to detormino it 
at the end of a less period than a ycar(t). 

The presumption of a yearly hiiing is capable of rebuttal (a), and 
it is necessary to consider the cironmbtauces of euoli case (/>). 

174. In the case of a servant in husbrindry, service for a year is 
strong evidence of a hiring for a year (c). as is the circumstance, in 
tlio case of servants generally, that the reniuneiation is a sum 


{q) “ If a man retaiiio a servant generally without expiussing any time 
the law shall construe il to bo for one yearo, for that letainer la uccoiJine 
to law" ((Jo. Liti. 42 b); the prineiplo upon which the rule is based 
has been stated to be " natural or^uity, that the servant shall serve, 
and the master maintain lain, throughout all the revolutions of tho 
respective seasons, as well when there is work to be done as wlien 
there is not" (1 131. (’oin. 425); It. v. 81. Peter's in DorcJietter (Inhabi. 
touts) (1763), Burr. S. 0. 613; K. v. Ektack (1785), 2 Bott’s Boor 
Laws by Const, 203; Jt. v. Warfield {InhaJbUanta) (1794), 6 Term 
llcp. 600; Huttman v. ISoulnois (1826), 2 C. & P. 610, per Abboti, 
C.J., at pp. 611, 612: "Tho doctiine that a general hiiing is a hiring 
for a year, is not confined to servants in husbandry, but extends also to 
domestic and other servants " ; if. v. iS't. Andrew in Pershore (1828), 8 
B. & C. 670; Beeston v. (Jollyer (1827), 4 Bing. 309; Fawcett v. Co«7i 
(1834), 5 B. & Ad. 004, per Dcmman, C.J., at p. 907 ; Baqiey v. Bi/m neU 
(1830), 1 M. & W. 600, per Paukb, B., at p. 607. 

(r) Beeston v. CoUyer, supra. * 

(s) B. V. Maecleifield (JnhabitaiUa) (1789), 3 Term Rep. 70 ; B. v. Hales 
(Inhabitants) (1794), 6 Te^m Rep. 668; B, v.,Lonq Whation (Inhabitants) 
(1793), 6 Term Rep. 447 ; see Beeston v. Opllyer, supra. 

(t) B. V. Atheiton (Inhabitants) (1742), Burr. S. G. 203; B. v. Byher 
(InMbitafnts) (1823), 2 B. Ae-C. 114; B. v, Sandhurst (Inhabitants) (1627), 
7 B. & C. 667. 

(a) B. V. St. Peter's in Dorchester (Inhabitants), supra; B. v. Dedham 
(Inhabitants) (1769), Burr. S. C. 663; B. v. Blstack, supra ; Batrter v. 
Burse (1844), 6 Mon. & G. 936; Fairman v. Oakford (1800), 6 H. & N. 
^6. 

(b) See, e.g., B. v. St. Peter's in Dorchester (Inhabitants), supra; Bayley v, 
Bitnmell, supra; Brown v. Symons (1860), 8 C. B. (n. 8.) 208 ; Baxter v. 
Nurse (1844), 0 Man. & G. 936, perTiNUAL, C.J., at p. 938. 

(e) B. V. Lyth (Inhabitants) (1793), 6 Term Bcp. 327; Lilley v. Blwin 
(1848), 11 Q. 13. 742. 
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payable at the end of a year (i), or is a certain sum per annum 
simply (e). 

17d> The circumstance that the remuneration is paid at intervals 
of less than a year (/), as monthly (g) or weekly (A), does not of itself 
destroy the presumption of a hiring for a year, for it may simply 
indicate the mode of payment (t). On the other band, it does 
not follow that a servant is a weekly or monthly rather than a daily 
servant simply because he has agreed to work from week to w'eck 
or month to month and to he paid for his work at weekly or longer 
intervals {j). If, however, the reservation of wages at so much a 
week, or other period less than a year, is the only circumstance 
from which the duration of the contract of service can be collected, 
it is to be presumed that the service is to bo weekly, or for such 
other less period than a year, as the case may be (A); but a 
provision for a month’s notice rebuts the presum 2 ition of a weokly 
hiring, and a contract of service for weokly wages which is termin¬ 
able by a month’s notice is presumably a hiring which is unlimited 
in duration, and therefore a lining for a year (1). 

176. A contract for service at the will of the mafitor or for so 
long a time as he shall want the servant (»i), or which enables the 
servant to leave at any time (n), is evidence rebutting the presump¬ 
tion of a yeaily hiring; and when the contract is to serve until a 


(dt) Emmens t. Elderton (1853), 4 H. L Cos. 624. 

(e) FoxaU r. Internationnl Larld Credit Co. (1867), 16 L. T. 637. 

(/) B. V. Atherton (InhabitanU) (1742), llurr. S. C. 203; li. v. King’s 
Norton {Inhabitants) (1740), Bmr S C 162 

(g) Beeston v. Collyer (1827), 4 liing 309; Fawcett v. Cash (1834), 
5 It. Ad. 904 ; Davis r. Ma,shall (1861), 4 L T. 210 

(A) E. Y. Seaton and Beer {Inhabitants) (1784), C.ild. Mae; Cas 440 ; E. 
v. Newton Toney {Inhabitants) (1788), 2 Term llop. 453, 2 ier Dulluk, J, 
at p. 455; E. V. Btrdbrooke {Inhabitants) (1701), 4 Term Eep. 245; see 
also Stiff Y. Cassell (1856), 2 Jur. (n, s ) 348. 

(t) Levy Y. Electrical fVonder Co. (1893), 0 T. L. R. 493; see Stiff 
Y. Cassell, supra 

(}) Warburton y. Eeyworth (1880), 6 Q B. D. 1, C. A. (held to be a case 
of a contract to work from week to week, but not for a weekly hiruii; at 
weekly wages); Farkin y. South Uetlon Coal Co. (1907), 98 L. T, 102, U A. 
(held to he a case whore wages were earned from day to day, although not 
payable until the end of each fortnight, and where the hiring was not a 
fortni^tly but a daily hiring). 

{i) E. Y. Newton Toney {InhabUants)^ supra , E. r. Odiham {Inhabitants) 
(1788), 2 Term Rep. 622 ; •E. y. PucUeehurch {Inhabitants) (1804), 5 East, 
382 ; E. Y. MUcham {Inhabitants) (1810), 12 East, 351 ; E. y. DodderhM, 
in Wyeh, otherwise Droitwteh {Inhahitanti) (1814), 3 M. & S. 243 ; E. Y. 
Warminster {Inhabitants) (1826), 0 B. &C. 77 ; E. v. Eoloenden {Inhabitants) 
(1828), 1 Man. & Ry. (K. b.) 689; E. Y. Ardington {Inhabitants) (1834), 
1 Ad. & El. 260; see Bobertson y. Jenner (1867), 15 L. T. 514; Evans 
V. Eoe (1872), L. R. 7 C. P. 138. 

(l) E. Y. Hampreston {Inhabitants) (iy93), 6 Term Rep. 20.3 ; E. y. Great 
Tarmouth {Inhabitants) (1816), 5 M. & S. 114; E. v. St. Andrew in Per- 
shore (1828), 8 B. & C. 670. 

(m) B. Y. Elstaek (1785), 2 Bott’s Poor Laws by Const, 203 ; compare 
Down V. Pinto (1864), 9 Exoh. 327. 

(n) B. Y. Christ's Parish in York {Ohurehwardens etc.) (1824), 3 B C. 
450. 
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particular pieco of work is dore, it is not a contract for a year (o). 
There is no implication of a hiring for a definite period in a contract 
to pay a commercial traveller by commission (p). 

177. Public servants hold their olHca during the pleasure of the 
Crown (q). 

Sect. 2.—Termination of Hiring and Sendee. 

Sub-Sect. 1.—/» Qeneral. 

178, In accordance with the general rules relating to contracts, a 
contract of hiring and servico may be discharged by performance (r), 
by mutual agreement («), or by impossibility of performance (t); 
and the death of either tlie master (a) or the servant (6). 

Sud-Skct. 2 ,—Di siliilion of Parlnerthip. 

179, When a dissolution of partnership occurs through tho 
death of one of the partners (o) a contract of service with tlie firm 
is tlioieby terminated (d), unless the contract had no relation to 
personal considerations connected with tho deceased partner (c), 

180. A dissolution of partnership by retirement, during the 
course of a period of service entered upon by agreement between 
the partnership and a servant, ojiorales, apparently, as a wrongful 
dismissal of the servant {J ); but the acceptance of service with the 


(o) B. V. fVooihutit {Inhahitanls) (1818), 1 B. & Aid. 325. 

ip) Kayler v. Yramley (1860), 2 F. & F. 41. 

(«) Dunn V It., [1806] 1 Q. JJ 110, (' A. ; roo Shenion v. Hniiih, [1895] 
A. 0. 229, P. C.; title f'ov.STin rinwi, Lvw, Vol. VII., p. 22. 

(r) Wee title CoNTiucr, Vol. Vll., p 410. 

(s) Sec ibid., p. 421. 

(f) See ibid., p. 420. 

(rt) Fotiow V. IFilson (1809), Tj. R. 4 C. P. 74t. 

(I>) Ibid., per Will i,s, J , at p. 746 ; iitubhs v. Ilolf/irell Bail. Co. (1807), 
L. [{. 2 Kvili 311, per Kelly, 0.11, at p. 313; ace also llyJev. Windnor 
{Dean and Cmtom,) (1507), Cro. Elu 552 ; and eco titles Contraci, 
Vol. VII., p. 431 ; ExseuTORS and Administrators, Vol. XIV., pp. 225, 
305. 

(<) Seo the Paitnoislup Act, 1890 (63 & 64 Viot. o. 39), s. 33; ti*lo 
Pauinkhsiiip. 

(d) Tasker v. Shepherd (1861). 0 11. & N. 575 (whore the decision n la 
upon tho giouud that tho parties had onptraeted with reference to the then 
evtsting parlnoTship, so that ouiployniont was subject to tlie sarriral of 
all tho parties); Jlocij v. JfacLwnn and Anld (1807), 6 Maoph, (Ct. of 
Soss.) 814 (which was accijpted in Brace v. (\ilder, [1895] 2 Q. B, 263, 
C. A., as authority for tho proposilion liero urder considoralion). 

(e) 1‘hiJlius v. Alhambra Balace Co., [1901] 1 K. JJ. 69 (where tho plain¬ 
tiff had no Knowledge of tho poisons constituting the partuerahip, and it 
was accordingly held that ihe contract was not of such a person^ nature 
in logard to the partnership as to be terminated by the death of one of 
the partners). 

(/) Brace v. Colder, supra (v^cso, tuo members of a partnership of 
fonr having retired, a servant whoso period of sorvioe with the oiiginal 
partneiship had not oxpiied was hold entitled to sue for wrongfd dis¬ 
missal (Lmd Esuer, M.R., dissenting) As, however, the surviving 
partners otTorrd to continue the employment, only nominal damages were 
awarded). In Hobson v. Cowley (1858), 27 L. J. (ex,) 20.5, the question 
was left open ; compare Dobbin v. Faster (1841), 1 Car. & 323, 
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continuing partners as members of A new firm is evidence that the 
servant has agreed to exoneiate the old firm {g). 

18t A member of a partnership has no power to dismiss a 
seivant of the paitnership against the will of the other paitners (/(). 

Sub-Sect 3 — Banlruptey ind If ruding up 

182. The bankruptcy of the mabter does not operate as a dissolu¬ 
tion of the contracts of hiring and service between himself and those 
in his employ (i) 

A servant who is an undischaiged bankiupt may bung an action 
for wrongful dismissal in rebpect of his dibchaige, after the com¬ 
mencement of the bankruptcy, fiom einployineut onteicd upon by 
him before bankruptcy (j), and will be eutitkd to any damages that 
may be awarded unless the trii‘?tee in his binkruptcy claims such 
damages for the benefit of the estite (4). 

183 An order for the compulsory winding up of a company (/), 
even if only with a view to i econslruction (wi). opoi att s as notice to the 
servants of the coinjiany of the teiinination of then contiacts of 
SOI vice in cases wheio the busims'^ of the company is dibcontinuod 
aftei the making of the oidor(n) 

ScB Si ti 4 - lnj u hattmi ly I mj layer 

• 

184. If emplo}ei8 have lx en guilt} of the wrongful dismissal of a 
seivant, the lattei is entitled not onh to sue for damages foi bieieh 

{q) Uobson y Couley (1858), 27L J (ixfiOj 

(A) Donahhon v II ilk mis (1SJ3), 1 ( r \ M 346 

(i) Ihomab \ If i/k rtiis (18J4), 1 id JL J I 685 (where the master b 
bankruptoy was hi Id to be no aiiswLi to an ation for waf^eo) 

(;) Lathy v Ihuntun tfc (o, Jtd flOUJ] 1 J\ ]j 137, C 4, per 
CorriNS, MR, at pp 141 142 So lu is the contrail for pcibonil 
service .vas in fteti uid still unporfoirned, it seems to me to be clear 
upon considtiatiou of Beckham v Duilc (I8t‘)) 2 II L Cas 679, that 
an action for bieach of conli ict would not bilon^ to the class of actions 
which the IrustfC could elum the right to bin g is issigneoof thopioporty 
of the bankrupt I hero is a well known principle in regard to lights 

accrumg to Iho bankrupt after the bankiuptcy and in icspoct of Jus 
petsonsd scririces that Ihougli the bmkiupt is the piopor person to sue in 
sue ha case, the trnstio in ij inleivenc and take tlu x>ioeecds of the action 
except m so far as they in neKssary for the binkiupts maiutcnime ’ , 
and see, furthei, title li vnrri pici and IvbOLvi nct, Vol II, pp 133 — 
139 As to the position where the broach hae. occuircd befoio b mkruptcy, 
Boe ibid , pp 138 119 

(A) fohenv Vdclidl (1890), 25 Q B D 262 267 

(l) Chapman’s Cast (186^/, L R I 1 q 346 the applicant (a dork m 
the companyfl empio^) was “entitled to piovo for his salary on the 
footing of having liad notice of discharge on the d ly the order was made ” 
Itbid, per Lord Romitci, MR, at p 347), and see title Coatpanii b, 
Vol V , pp 243, 420 609 A resolution for a voluntary winding up docs 
not operate as a disehirgo of servants [Midland Countm DxatrvU Bank v. 
Attwood. [1905] 1 Ch 367) 

(m) MacDowall'K Case (1886) 32 Civ L* 366 

(n) Reidv LxplosiveB Co (1887), 19 Q B D 264, C A The appoint 
mont of a receiver and mnudger m a debcutuio holders* octiorr has 
the same effect [ibid) Such a discharge opciates as a wrongful dis 
missal (ibid ), bat in that case the plaintifi, who was, under the agree 
ment, entitl^ to six months’ notice, “was employed for six monlhs 
after the appointment of the manager at the same Salary as before. 
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of the contract of service (a), but also to regard the whole contract as 
repudiated by the employers and himself as no longer bound by any 
of its provisions (f>). 

Sub-Sbot. ^.—Notice. 

185. A general hiring which operates as a hiring for a year (c) 
can only be terminated with the current year (d), unless there 
is a stipulation to the contrary (c), or a custom is established 

and ho is not therefore entitled to recover in this action if in fact the 
appointment of the manager opoiated to discharge him. I think it did 
so ’’ {lieid V. Exploaivea Co. (1887), 10 Q. B. D. 264, 0. A., per Lopes. 

L. J., at p. 260), It was further pointed out (ibid., per Lord Esheb, 

M. R., at p. 267), that “the fact of a mortgagee taking possession of 
the business of the mortgagor \i ould be eq^oivalcnt to a msmissal of the 
servants, and as tliis would occur bythr default of the mortgagor, it would be 
a wrongful dihinissal and would give a i^ht of action”; and see 
Measures Brolhers, TM. v. Measures, flOlO] 2 (3i. 248, C. A., per Kenmedt, 
L.J., at p. 261, Mhero the position of a director of a company was 
regarded as similar to that of the servants of the company in Heid v. 
Ej plosives Co. (1887), 19 Q. B. D. 264, C. A.; see also Be Patent Floor 
Cloth Co., Deun ami Qilbeil's Claim (1872), 41 L. J. (CH.) 476; and as to 
damages for wrongful dismissal, see pp. 109 et seq., post. As to the effect 
of a resolution for voluntary w imling up, or the continuance of the busi¬ 
ness after an order for compulsory wimluig up, sec title Companies, Vol. V., 
pp. 243. 244, 420, note (1), 609, note (/), 578 ; and note (1), p. 06, ante. 

(o) .See p. 109, poit. 

(b) General BiUposting Oo., Ltd v. Atkinson, [1909] A. C. 118 ; Measures 
Brothers, Ltd. v. Measures, supin ; see also Stilling v. Maitland (1864), 
S B. & S. 840; and as to implied terms rn agreomeats, title Coniraut, 
Vol. VII., pp. 512, 613. 

(c) See ]) 92, ante 

(d) Iteeston v. Collyer (1827), 4 Uing. 309; Williams v. Byrne (1837), 
y A(l. A El. 177 ; Fojnll v. International Land Credit Oo. (1867), 16 L. T. 
637 : Buckingham v. Surrey and Hants Canal Co. (1882), 46 L. T. 886. 

(e) In BuUeifield y. Mailer (1851), 3 Car. & Kir. 163, it was held that 
an agioernent to pay quarterly did not itself prevent dismis'ial on other 
than quarter days. In Down v. Pinto (1854), 9 Eich. 327, it was held 
that a stipulatron that the servant should “ remain with me for at least 
three years at my option ” did not enable the master to put an end to 
iho service at his will, but was a yearly hiring with an option in the master 
to require service for three years. In Byan v. Jenkinson (1856), 25 L. J. 
(Q. B.) 11, a schoolmaster’s contract of service provided that the 
appointment should be “ for one year . . . and to be liable to be 
terminated by either party giving three months’ notice.” It was held 
that there was nothing requiring the notice to terminate at the end of a 
year. In Brown v. Symons (1800), 8 C. B. (n. s.) 208, an agreement 
uitb a traveUer provided that it shoifld be binding for twelve months 
certain and continue until three mouths’ notice be given by either side. 
It was held a contract lor a year certain only, and to be terminable at the 
Olid of the first year by throe months’ previqus notice ; compare Langton 
V. Carleton (1873), L. K. 9 EAoh. 67, where an o^oement with a traveller 
uas “for’twelve months certain, after which time either party should 
be at liberty to tOiininate the agreement by giving to the other a three 
muiiths’ notice,” and it was held tJiat the agreement could be terminated at 
tbo end of the first year w ithout notice at all, and then to continue until ended 
by throe months’ notice. In Green v. Wright (1876), 1 C. P. D. 691, a 
provihion that “ should the ownerd require the captain to leave the ship 
abroad, his wages to cease on the day he is rc^niied to give up the com¬ 
mand,” was held not to justify the captain’s dismissal without reasonable 
notice. The provision in Be African Association Ltd. and AUrni, [1910] 
1 K. B. 396, that “the employers may at any time hereafter, at their 
absolute discretioni terminate this engagement at any earlier date than 
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enabling the parties to determine the contract at some other date by 
notice (/), or there is good ground for summarily ending the relation 
of master and servant (g). 

166 . There is a custom in domestic service (h) that a general 
hiring may be terminated at any time by a month’s notice or pay> 
ment of a month’s wages (t), not including board wages (jfe). Of this 
custom the courts will take judicial notice (2). There is also a custom 
that the service may be terminated at the end of the first month by 
notice given at or before the end of the first fortnight (wi). 

187. If no custom (n) nor stipulation as to notice exists, and if 
the contract of service is not one which can be regarded as a 
yearly hiring (o), tlie service is terminable by reasonable notice ( 2 ^). 


that spociiied if they may dosiro to do so,” did not justify dismissal without 
reasonable notice, there being no express or implied provision enabling 
the employers to dismiss the servant summarily. See also Moor v. Brown 
& Co, Ltd (1911), 131 L T. Jo. 467 • Stevenson v. North British Bail. Co, 
(1905), 7 P. (Ct. of Sess ) 1106; Sforei/ v. Fulham Steel Works Co. (1907), 
24 T. L. B. 89, C. A As to the conditions of the termination of servioo 
under particular instruments or statutory provisions, see Ilnyman v. Rugby 
School {Govemoys) (1874), L. R. 18 Eq. 28; Pottle v. Sha'^ (1806), (US 
L. J. (CH.) 908, C. A.; Wiight v. Zetland (Marquis), [1908] 1 K. B. 03, 0. A. 
(all coses relating to sohoolmastors); Latter v. Iiitlleham'pton Urban Dis¬ 
trict Council (1909), 101 L. T. 172, C. A. (ferrymen). As to loasonablo 
notice, see note (p), %njra. As to dismissal without notice, seep. 98, post. 

(/) See title Custom and Usages, Vol. X., pp. 288,289, and the text, infra. 

(a) See p. 98, post 

(h) As to the definition of this term, see p. 71, ante. 

(i) Beestonv. Oolli/ei (1827), 4 Bing. 309, per Gaseleb, .T., at p. 3J3; 
Fawcett v. Cash (1834), 6 B. & Ad. 904, per Littlehaib, J , at p 908 ; 
Broxhamv. Wagslaffe (ISil), 5 Jur. 845 ; icoll v. Greaves (1864), 17 0. B. 
(N. 8.) 27; Moult V. Ilalltday, [1898] 1 Q. B. 126, per Channlle, J., at 
p. 129; and see title Custom and Usages, Vol. X , p. 288. 

(k) Gordon v. Potter (1859), 1 P. & P. 644. 

(l) George v. Danes, [1911] 2 K. B. 446 

im) It was held in MouUy. Halhday, supra, that the courts will not take 
juaioial notice of this custom. In George v Davies, supra, however, 
decided thirteen years later, the court bold that a county court judge 
was right in taking judicial notice of this custom ; and Brat, J., said (ihvd., 
at p. 448): '* When this custom is continually being put forward and 

[ iroved by evidence, a time must come when a judge may say that he no 
onger requires it to be proved, but that he will take judicial notice of it.” 

(») Whether or not a custom os to notice exists in fact is a question for 
the jury (Baxter v. Nurse (1844), 6 Man. & G. 936 ; Lowe v. Walter (1802), 
8 T. L. R. 358). 

(o) See p. 92, ante. • 

(p) Periods of reasonable notice to which persons in various employ¬ 
ments have been found entitled are the following:—Newspaper editor, 
six months (Fox-Boume v. Vernon di Co., Ltd. (1894), 10 T. L. B. 647); 
or by custom twelve months (Brennan v. Oilbart-Smith (1892), 8 T. L. R. 
284): sub-editor of newspaper, six months (Chamberlainy.BenneU{l892), 8 
T. L. B. 234)! foreign correspondent«to ihe Times, six months (Lowe v. 
Walter (1892), 8 T. L. B. 368); commercial traveller, three months (Metemer 
V. BoUon (1854), 9 Exeb. 618 ; Qnmdony. Master d Co. (1885), I T. L. B. 
206; Turner v. Mason (1846), 14 M. & W. 112; Brown v. Symons (1860), 

8 C. B. (n. a.) 208); clerks in superior positions, three months (Fairmam, v. 
Oakford (1860), 5 H. & N. 636, per Pollock. C.B., at p. 636 ; Foxall v. 
International Land Credit Co. (1867), 16 L. T. 637 ; Gandall v. PoiUigny 
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168* Servants of tlie Crown may be diBinisHed at any time (q). 

Sou-Seot. 8 .—UHlJiotd Notice. 

189. 'J'lio more eoneealment at the time of the making of a con- 
Lrnet of sorvico of a material fact, not amounting to fraud, doas not 
avoid the contract, and the employer is therefore not justified in 
terminating such a contract on discovering a fact which the servant 
was under no duty to disclose (/-). 

190. Wilful disobedience to the lawful and reasonable order of 
the master justifies summary dismissal («). But a servant is not 
hound to obey orders to do something not properly appertaining to 
tlie character or capacity in vliich he was hired (f); and an order 


(1816), 1 Sfark. 198 ; MacDowalVs Case (1886), 32 Oh. D. 366, per CiiiTXY, 
,T., at p. 371); governesses and BclioobnUtresscs, three montlis {Todd v. 
Kerrich (1863), 8 Exoh. 161 ; Pollle v. Shiirp (1896), 65 L. J. (cn.) 908); 
housekeeper of large hotel, three months {Lawler v. Linden (1876), 10 
I. It. O. Ij 188); traveller i i woollen trade, one month (Parfeerv. Ibbetson 
(1868), 4 C. 11. (N. 3.) 346); jonrnalist conliibuling weekly notes to news¬ 
paper, one month {Ee Ilbulruted Newspaper Corporation {IQOO), 16 T. L. R. 
167; Williamav. Tiyme (1837), 7 Ad. &■ El. 177); advertising and can¬ 
vassing agent for newspaper, one iiioiith {Jlisvox v. JJnti/iellor (1867), 16 
Ji. T. 643) ; clerk in telegraph olfiee, one inout !• ( Vibert v. Eastern Telegraph 
Co. (1883), Cub. & El. 17); head gardener, o'lo mouth {Nowlany. Abiitt 
(1836), 2 Cr. M. & R. 64); ohennVt’s assistant, one month {Broxham v. 
Wagstaffe (1841), 6 Jut. 845); farm bailiff, one month (JoA»«o» v. Blrnlen- 
topp (1841), 6 Jur. 870; see, however, ivoafA v. Drumwond (1849), Times, 
28tti March, where a jury at assizes awarded a farm baihlT, who had been 
discharged on a month’s noliee, a year’s wages); milk carrier, one week 
{JUvuns v. Ware, [1892] 3 Ch. 692): and as to reasonable nuticc. see, further, 
the coses cited in note (r),p 96, mite. In Stephenson v. London Joint Stork 
Bank, Ltd. (1903), 20 T. L. R. 8, C, A., a servant who had been “required 
to resign ” was held to have been “ dismissed “ rather than to have “ retired 
with the consent’’ of his ciuployeis. 

{q) Dunn V. It., [1890] 1 Q. R. 110,0. A.; see title CONSTiTtiTiONAt, Law, 
Vol. VII., p. 22, and cases cited ibid., note (a); Be Dohse v.E.,[ 1890] 1 (j. B. 
117, n. (mi]ifc,ory service); Shculon v. Smith, [1895] A. C. 229 (civil service). 

(r) Fletcher v. Krell (1872), 42 L. J. (Q. B.) 65 (whore a governess, 
described as a spinster, was disoovered to have been married and divorced, 
but was nevertheless held entitled to enforce her contract of employment). 
See, further, the judgment of h’l.ETCiiBR Moulton, L.J., in Ball v. Bard 
{William) tSi Sons, Ltd (1011), 4 B. W. C. 0. 231, and note (o), p. 09, post, 
and title MiSRCPBrsENTATiON ANii Eraud, p. 738, post. 

(«) Spain V. Amott (1817), 2 Starh. 206; Calto v. Brouncker (1831), 
4 C, & P. 618; Turner v. Masrn (1846), 14 M. & W. 112. In the last 
case the plaintiff, a domestio servant, desiring to see her mother who was 
in peril of death, reqnesfod leave of absence for that purpose, and, on 
refusal by the master,' absented herself witEout leave. Having no legal 
right BO to do, whatever the moral obligation, she was held properly 
dismissed. See also Jacquot v. Bourra (1839), 7 Dowl. 348 ; Betiie v. Great 
Western Rail. Co. (1901), 17 T. L. R. 460; Lillejf v. Ehoin (1848), 11 
Q. B. 742 : Renno v. Bennett (1842), 3 Q. B. 768 ; Ohurchwardy, Chambers 
(1860), 2 E. & P. 220 ; Parkin v. South Betton Coal Co. (1907), 97 L. T. 
08 ; Smith v. Thompson (184D), <8 G. B. 44. As to tho wages due on 
aummary dismissal, boo p. 85, ante. 

(0 Pi ice V. Mouat (1862), 11 B. (n. 8.) 608 (where it was held that 
the jury were warranted in finding that the servant had been hired as a 
lace buyer, and that the order, for disobedience to which he had been dis¬ 
missed, did not properly appertain to that position, and was therefore 
not a lawful order). 
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which involves a reasonable apprehenbion of danger to the life or 
person of the servant is an unlawful order and one to which the 
servant is justlQed in refusing obedience (a). 

191. Misconduct, inconsistent with the duo and faithful discharge 
by the servant of the duties for which he was engaged, is good 
cause for his dismissal (6). So if he is guilty of fraud or dis¬ 
honesty in connection with the business of his employer he may 
be dismissed (r ); but tlie cases justifying dismissal for business mis¬ 
conduct are not confined to those in which moral doliuqueuoy is an 
element (d). 

A servant may also be summarily dismissed if ho has been guilty 
of an offence outside his cinploynicjit of such a character us to 
make it unsafe for the master to retain him (e), or if his conduct 
is so immoral that it is reasonaldc to say he cannot bo trusted (/), 


(a) Turner v. jI/acjoh (ISI.i), 14 M, At W. 112, per Aldekson and 
Roue, BB., at p. 118. 

(b) “ There is no hxed rule of law detiuing tho dogico of misconduct 
which will justify dismissnl. Of course thoie may bo misconduct in a 
servant which \mI[ not justily the deteiininntion of tho contract of serviro 
by one of the pailies to it against tlio will of the otlier. On tho other 
hand, misconduct inconsistent with tho fulfilinent of tho exjiress or implied 
conditions of service will justily dismissal. Ceitamly when tho alleged 
misconduct coiiMsts of drunkenness Ihuio must be considerable difficulty 
in determining the extent or conditions of intoxication which will estab¬ 
lish a jusliii(‘ation for dismissal. The iiiloxication may be habitual and 
gross, and directly mtortcie with tho biisiiioss of the employer or with the 
ability of the servant to render due scivioe. But it may be an isolated 
act committed under ciiomnstances of festivity and in no way connected 
with or aRccting tho employci's busiiiesi. In such a cose the question 
whether tho mibconduct pro\ed establishes the right to dismiss the servant 
must depend upon facts—and is a quest ion of fact ” (Clouilon <6 Oo., Lid. 
V. Carry, [1906] A. C 122, P. C., per Loid jAwna of Hekefobd, at p. 129); 
see also I’earce v. Fo'>ter (1886), 17 Q B. D. 636, 0. A.; Buster y. London 
and County Vrinting irorAs, [1899] 1 Q. B. 901, per Ciianneli-, J., at 
p. 904 j Callo V. Brouaeker (1831), 4 0. & P. 618, per Parke. J., at p. 619 ; 
Beattie v. Pamenfer (1889), 6 T. L. 11. 396, 0 A., per Lopes, L.J. ; Speck v. 
Bhillips (1839), 6 M. & W. 279; AustioieJc v. Midland Hail. Oo. (1909), 
25 T. L. R. 728. 

(c) Brown v. Croft (1828), 6 C. & P. 10, n. (g) (enibczzloment by servant). 

" If a servant robs his master, he may, though a month’s notice be required, 
HiamiBa bim without onv notice ” {Cunningham v. Fonblanque (1833), 

0 0. & P. 44, per Park, J., at p. 49). “ Now, the law gives the master 

the right to terminate the employment of a servant on his discovering that 
the servant is guilty of fiaud ” {VhUlips v. FoxaU (1872), L. R. 7 Q. B. 
866, per Blackburn, J., kt p. 680); seo also Willets v. Qreen (1850), 

3 Car. & Kir. 69. 

(d) Smith V. Thompson (1849), 8 U. B. 44; Ilorlon v. MoMurtry (1860), 

6 H. & N. 667 ; Hem v. Dunemore (1840), 9 C. & P. 688 ; see also Blen- 
horny. Hodges* Distillery Co., Lid (1867), 16 L. T. 608 ; HaMward v. Snell 
(1886), 2 T. L. R. 836; Beattie v. Farpienter, atepra; Bray v. Chandler 
(1856), 18 C. B. 718 ; Tames v. Robihson (1833), 6 B. & Ad, 789. 

(e) Peareey. Foster, supra, per Lord Esher, M.B., at p. 630. », 

(/) Ibid., at pp. 639, 640. In 22. v. Brampton {Inhabitants) (1777), 
Gald. Mag. Cas. 11, a maidservant was he'd [irop^ly dismissed on being 
found to be with child. A servant suspected of pregnancy cannot be medi¬ 
cally examined against her will {Latter y. Bra^U (1881), 60 L. J. (Q- b.) 
418, C. A.); compare Agnew y. Jobson (1877), 13 Cox, C. C. 626. In 22. v. 
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or is insulting find insubordinate to such a degree as to be incom¬ 
patible with the continuance of the relation of master and servant (g). 
Furthermore, the master is justified in turning out of the house a 
servant who is abusive and who disturbs the peace of the family (ft). 

192. Thcte is good ground for the dismissal of a servant if he is 
habitually neglectful in respect of the duties for which he was 
engaged (t); but not if there is only an isolated instance of 
neglect (ft), unless attended by soiious consequences (/)• 

193. Where a skilled servant is engaged there is on his part an 
implied warranty that he is reasonably competent for the work he 
undertakes, and if he proves to be incompetent the employer is not 
bound to continue him in his service for the term for which he was 
engaged (?n). 

194. Permanent inea 2 )acity in the servant caused by illness justi¬ 
fies the master in tn'ating the contract of service as at an end (n); 


Weljord {Inhabiiavts) (1778), Cald. Maf; Cas. 67, tlie summary dismissal of 
a Borvaut who was the father of a bastard child of a female servant in the 
B»mo famiiywas held justifiable; asalso.iujltftinv..dcion(1830), 4G.&P. 
208, the dismissal of a cloik and traveller who had indecently assaulted 
his employer’s servant; and see Coiniors v. Jmiice (1862), 13 I. C. L. R. 
451. 

( 9 ) Hdwards v. Levy (1860), 2 & P. 94, per Hill, J., at p. 95 (where, 

however, it was pointed out that a single instanco of insolence in the case 
of a servant in sueh a position as that of a newspaper critic w uiild hardly 
justify dismissal). 

(A) Shaw V. CJunrilie (1850), 3 Car. &; Kir. 21. 

(i) Callo V. ISrouncker (1831), 4 C. & P. 518. per Pahke, J., at p. 619; 
Cunningham v, Fonblanque (1833), 6 C. & F. 44, per Pabk, J., at p. 49 ; 
Lomax v. Arding (1855), 10 £xch. 734, per Pollock, C.B., at p. 736 ; 
Edwards v. Levy, supra, per Hill, .T., at p. 93; see also Eobinaon v. 
Uindman (1800), 3 Esp. 235. 

(A) Edwards v. Levy, supra, per Hill, J , at p. 96. In Fillieiil v. Arm¬ 
strong (1837), 7 Ad. & £1. 557, the fact that a master delayed his return 
to school two days alter the commencement of term, the business ol the 
school not being shown to bo thereby impeded, was held not to Justify 
the terminating of the contract; see slso Gould v. IFebA (1856), 4 £. dcB. 
933. 

(1) Edwards v. Levy, supra ; Easter v. London and County Printing 
TTotAs, [1899] 1 Q. B. 901, per Dabliko, J„ at p 903: “ Neglect as ofttn 
arises from foigetfuluoss as from anything else ; and, if the lorgetfulnoss 
is with respect to on important thing, ii may well, in my view, be good 
giound for dismissal of the servant without notice. I do not say that it 
would be good ground for dismisaal in every case . . . but to lorget to 
do a thing which, if not done, may cause cgnsiderable damage to the 
master, or to his propei ty, or to feUow servants, may bo a serious neglect 
of duty ... In the ease before us the machine was worth £300 ana the 
appellant's forgotfuluoss paused damage to the amount of £30. I think 
there was evidence of neglect to justify his dismissal.” 

(»») Harmer v. Comehus (1858), 6 C. B. (n. a ) 236, per Willes, J,, at 
p. W7 : " Misconduct in a servaBt is, according to every day’s experience, 
a justiGcatiou of a discliarge. Thb failure to afford tho requisite skill 
wmen had been expressly or impliedly promised, is a breach of legal 
duty, and, therefore, misoonduot” ; Cuckson v. Stones (1868), !£.&£. 248, 
per Lord Caupbell, C.J., at p. 267 ; Searle v. Bidley (1873), 28 L. T. 411 
See, further, title Wobe and Laboub. As to immoral misconduct, see 
p. 99, ante. 

(n) Onebson v. Stones, supra, per Lord Caupbell, C.J,, at p. 257. 
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but temporary illness does not pat an end to the contract unless 
such incapacity goes to the root ot the matter and frustrates the 
object of ^10 engagement (o). 

195. A servant, whose conduct is incompatible with the faithful 
discharge of his duty to his master, may be dismissed, as where, 
unknown to his employer, he enters into transactions whereby 
his personal interests conflict with his duty as a servant in his 
particular capacity (jo), or if he takes a secret commission (gr), 
oven though it be an isolated act(r‘), unless ho is able to discharge 
the burden which lies upon him of proving that there is nothing 
improper in the transaction in question (»). Dismissal is also 
justified hi the case of a servant who claims to be a partner (f); or 
if his conduct has been siicli that it would be injurious to the 
master’s business to retain him (a). 

196. It is not necessary that the master, dismissing a servant 
for good cause, should state the ground for such dismissal (b ); 
and, provided good ground existed in fact, it is immaterial 
V hether or not it was known to the employer at the time of the 
dismissal (c). Justification of dismissal can accordingly be shown 


JacliOtiv. Pnion MarineInsmanoe Co. (1874), L. R. 10 C. P. 125, Ex. Ch., 
per JiRAMWL.ix, B , at p 145. 

(o) Jackson V. Union 3faiine Insurance Co, supia, per Bbauwell, B , 

at p. 145 ; Voussaid v. Spiers ^1870), 1 Q. B. D. 410 ; K -v. Basehea 

(1878), 38 L. T. 38 ; Loates v. Maple (1903), 88 L T 2S8, per WniGiiT, J , 
at p. 291, I think that the matter must be ie;;ardod with icference to 
the natuio of the cmxiloyment and the length of tlie term for which the 
agioement was made”; Storeu r. Fulham Steel Works Co. (1907), 24 
T L. R. 89, C A. As to the payment of wages during temporary 
illness, see p. 84, ante 

(p) Pearce v. Foster (1880), 17 Q. B. D. 636, C. A. (where a coafideniial 
olcrk to a firm of merchants, who had large dealings in securil ies in addition 
to their ordinary business, was held rightly dismissed on it being discovered 
that ho had engaged in extensive gambling m differences on the Stock 
Exchange). 

(q) Boston Beep Sea Fishing and Ice Co. v. Ansell (1888), 39 Ch. D. 
339, C. A., per F»t, L J., at p. 370, “ It is piejiidioial to the interests of 
the company when a man whose duty it is to buy at the lowest price enters 
into a bargain which makes it his interest to buy at the highest ” ; Swale v. 
Ipsioieh Tdnnery, Ltd (1906), 11 Com. Cas. 88. 

(r) Boston Deep Sea Fishvng and lee Co. v. Ansell, supra. 

(s) Federal Supply and Cold Stoiage Co. of South Africa v. Angehm 
and Picl (1910), 80 L. J. (p. c.) 1 . 

(f) Amor V. Fearon (1839), 9 Ad. & El. 548. In Bidgway v. Ewtigerford 
Market Co. (1836), 3 Ad. & El. 171, the defendant’s clerk was held rightly 
dismissed for having entered in the minute book a protest against the 
election of his successor, the act being “ inconsistent with his service ” 
{ibid., per Coleridob, J., at p. 179). 

|o) Lacy v. Osbaldiston (1837), 8 C. & P. 80; Niohol v. Martyn (1790), 
2 Esp. 732, per Lord Kenton, C.J, ; see, also East Anglian Bwdways 
Co. V. Lythqoe (1861), 10 C. B. 726. 

lb) Bldgway v. Hungetford Market Co., supia; Oussons v. Skinner (18^). 
11 M. «5W. 161. 

(o) Bidgway v. Eunqerford Market Co., supra , Boston Deep Sea Fishing 
and Ice Co, v. Ansell, supra, per Cotton, L.J , at p. 352; WiUets v. 
Green (1860), 3 Car. & Eir. 69; Spotswood r. Barrow (1860), 6 Exoh. 

no. 
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by proof of fnota known subsequently to the dismissal (d), or on 
grounds diifeiing from those alleged at the time (e). 

197. A master who, with full knowledge of a servant’s miscon¬ 
duct, elects to continue him in his service, cannot subsequently 
dismiss Ijim for the offence which he has condoned (/). 

198. Whether, upon the facta proved, the summary dismissal of 
a sei'\ aut is justified or not, is itself a question of fact (y) and a 
question to be determined by the jury (h). 

Sub-Sect. 7.— Summan/ termination of Service hy the Servant. 

199. A servant is ju.stifiedin terminating his engagement (t), and 
refusing to go on further with his work, (1) if he has a reasonable 
apprehension of danger to life(j) or of personal injury (A) as a 
result of continuing the vork, and this includes cases where he has 
been misled into anticipating the provision of the precautionary 
measures rendered reasonably necessary by the nature of the 
uork(/); (2) where the master has failed to carry out his part 
of the contract, e.y., has failed to provide him with the food it 
was his duty to supply (/a); or (3) where ho is subjected to severe 
ill-treatment (n). 

Sun Sect. 8 - Order of Caint 

200. A county court in relation to any dispute between an em¬ 
ployer and a workman (o) inaj, in certain cueunistances, lo^ciiid any 


(d) Hidgvaay v. llunqerford Market Co. (1830), 3 Ad. & Ill 171, per Loid 
Denman, C .T., .,t p. 177; Boston Beep Sea Fishing and Ice Co. v. Ansdl 
(1888), 39 (’h. D. 339. C. A. 

(e) liaiUie v. JCcIl (1838), 4 Bing. (N. C.) 638, per Tindal, I" J , at p 650. 
(/) IJorton V. Mchlurtrif (I860), 6 II. & N. 667, per Beamwell, B., at 

p. 676 ; FhiUips v. Forall (1872), L. B. 7 Q. B. 666, per Blacebuen, J., 
nt p. 680 ; Beattie v. Parmenfer (1889), 6 T. L. E. 396, C. A., per Lord 
Lsher, M.ll., at p. 397. As to condonation and what amonnls thereto, 
sec Federal Supply and Cold Storage Co. of South Africa v. Angehin and 
Picl (1910), 80 L. J. (p. c.) 1. 

(g) Glouiton Co., Ltd. v. Corry, [1906] A. 0.122, P. C.,per Lord James 
OF Hkkefokd, at p. 129. 

(h) Kidgwayv. liunqerford Market Co., supra; Amorv. Fearon (1839), 9 
Ad. & El. 648 ; Smith v. Thompson 11849), 8 (t. B. 44 ; Bead v. Bunsmore 
( 1840), 0 C. & P. 688, per Colekidge, J., at p. 694; Horton v. McMurhy 
(I860), 6 II. & N. 667, per Bbamwell, B., at p. 677; Smith v. Allen 
(1802), 3 P. & F. 167, per Cockburn, C.J., at p. 101; sec also Price v. 
Mount (1862), 11 C. B. (n. 8 .) 608; East Anglian Railways Co. v. Lylhgoe 
(1861), 10 C. B. 726; and note (f , p. 98, ante. 

(i) If o servant is unlawfully disrnibsed he may regard the contract as 
at an end ; see p. 96, ante.' 

(j) LimlandY. Stephens (1801), 3 Esp. 289, per Lord Kenton, C.J., at 
p. 270 ; Turner v. Mason (1845), 14 M. & W. 112, per Aedeeson, B , at 

p. 118. 

(A) Priestley v. Fowler (1837), 3 M. & W. 1, per Lord Abinobr, C.B,, at 
p. 6 ; Turner v. Mason, supra, ver Aepeeson, B., at p. 118. 

(l) Woodley v. Metropolitan pisirid Bail. Co. (1877), 2 Ex. D. 384, C. A., 

per t’ocKBURN, C.J., at p. 388. • 

(m) The Oastilia (1822), 1 Hag. Adm. 59. 

(n) Limland v. Stephens, supra ; Edward v. Trevellick (1864), 4 £. & B. 
CO. As to the chastibement of a servant of full age being a “ good cause 
of departure,” see 1 Bl. Com. 428; as to seduction of servanis, see 

270, post. 

(c) For definition of ' workman ” in this counoctiou, see titles Counpt 
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contract between them(27). When the amount claimed does not Seot. 2 . 
exceed iglO, such a dispute may be heard and determined and TemMnatioti 
the jurisdiction exercised by a cour Vof summary jurisdiction (q). of Blrlng 

aud Sendee. 

Sect. 8 . —Termination of Apprenticesliip. 

Sub-Seot. 1 .—By Eiation or Agrmnent. 

201. An infant cannot dissolve his indenture of apprenticeship Powei of 
unless it is clearly shown to be for his benefit to be released, and to 
in general it is not for his benefit (r). contract, 

Buch a contract is, however, voidable (a) at the option of tlie Avoidance bj 
apprentice on attaining the age of twenty-one (a), save in the ai)|>ientice ai 
case of parish apprentices (6), but the election to avoid must be ‘wenty-oue. 
made within reasonable time after reaching that age (c); and it is 
not enough to justify the master in treating such voidable coutiact 
as avoided that the apprentice has been guilty of a simple act 
of delinquency or done something forbidden by the indenture of 
appronticobhip, such as running away or otherwise absenting 
hinihclf {d). Avoidance by the apprentice of his contract on reach¬ 
ing the age of twenty-one is no defence in an action for breach of 
an absolute covenant by another person that the apprentioebhip 
shall be ior a pciiod extending beyond that time (c). 


CoDRis, Vol. VIII, p 046, note (i) ; Factories and Shops, Vol. XIV., 
pp. 616, 517 ; aud p. 115, post. Seamou are included (Morcliant Seamen 
(Payment of Wages and Katmg) Act, 1880 (43 & 44 Viet. c. 16), b. 11). 

(р) See title Coitmt Courts, Vol VIII, pp. 646, 647. 

\q) Pinployera and Woiknien Act, 1876 (38 & 39 Viet. 0 . 90), s. 4; see, 
fiiitker, p. 11,5, jmst. 'Jhc time for bringing buch proceediugs is not 
liniiled to the si\ inontlis hud down in iug.iid to complaints by the Sum- 
in.nry Jniibdiction Act, 1848 111 & 12 Viot. 0 . 43) {Chatles v. Plymouth 
II oiks {Moitgagees) (1890), 60 L. J. (m. C ) 20); see title MAGiSiRATi i, 
^ol XIX., pp 591, 592. 

(?) li V. (heat II igbton {Inhabitants) (1824), 3 11. dsC. 484 ; 22. v. Auslrey 
{InhntntnnU) (1768), lJurr. S. C. 441 ; compare B. v. MounUoriel (Inhabi- 
ianlb) (1816), 3 M. & S. 497 (where, the master having abscouded, so that 
the infant appientice could no longer derive inetruction or support fiom 
him, the couit thought it better that the contract should be dissolved 
than that the apprentice should remain unemployed and uninstruoted); 
see, fuiiher, title Infants and Children, Vol. XVII., p, 71, and p. 72, 
ante. \Vhen an iniant, having no power to dissolv e his apprenticeship, pur¬ 
ports to bind himbell to a second master, the second binding is invalm (if. v. 
Oreat Wig^^ion {Inhabitants), supra). In Bichatdaon v. Colne Fishery Co. 
(1607), 77 L. T. 601, tlie fact that the apprentice had, during the appren¬ 
ticeship period, been in employment other than that of hia maatet did not 
prevent it being Iicld that Ho had served his master “ duly aud Uuly,” 
such employment being with his master’s consent. 

(«) See title Contract, Vol. VII., pp. 331, 332. 

(a) Ex parte Dams {M. A.) (1794), 5 Teim Kep. 716, per Lord Ken¬ 

ton, C.J., at p. 710, “ Every indenture of an infant is voidable at his 
election, and in such cases the master must trust to the covenant of those 
who engage for the infant.” • 

(b) Ibid. % 

(с) Wray v. West (1866), 16 L. T. (n. s.) 180. What is a reasonable 
time is a question of fact in each case {ibid.). 

(d) Gray v. Cookson (1812), 16 East, 13; Smedley v. Gboden (1814), 
3 M. & S. 189 ; CogKkm v. Callaghan (1867), 7 I. C. h. R. 291. 

(«) Cuming v. Uill (1819), 3 13. & Aid. 69: see also note (a), supra. 
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802. All the original parties to an indenture of apprenticeship 
can validly agree to terminate a contract of apprenticeship although 
the apprentice is still an infant (/), and, the parties concerned 
having consented to the termination of the apprenticeehip, its 
formal dissolution may be effected by the cancellation of the inden¬ 
tures (ff), by their destruction (//), or by their mutual surrender (i). 
In the case of a parish apprentice {k), the consent of the parish 
authorities to the cancellation is necessary (1). 

203. If an agreement for the determination of an indenture of 
apprenticeship is entered into between the master and the apprentice 
under which payment is made by the apprentice in consideration of 
the waiver by the master of hia rights during the unexpired portion 
of the term, so that in an action upon the covenants in the 
indenture the apprentice could plead accord and satisfaction (m)> 
the indenture will be regarded, from the time of such payment, as 
no longer existing, although in fact not given up nor cancelled (»)• 

Sub-Sect, 2 .—By Death or Chnnqe of Master, 

204. A contract of apprenticeship is determined by the death of 
the master (o), so that, in the absence of a speci«il covenant to the 
contrary (p), tho apprentice is not bound to scivo the master’s 
personal representatives (q), nor are the personal representativi's 
under any obligation to keep and maintain tbe apprentice (a). 


(/) E. V. WerJdingUm (Inhabitants) (1774), Burr. S. C. 700; E. v. 
Spawnton (Inhabitants) (1776), Burr. S. C. 801. 

(g) E. V. Titehfield (Inhabitants) (1763), Burr. S. C. 611. 

(h) E. V. Weddinqton (Inhabitants), swpra ; E. v. Spawnton (Inhabitants), 
supra. 

(i) E. V. St. Mary KaUendarin Winchester (Inhabitants) (1748), Burr. 
S. G. 274 ; B. v. Titehfield (Inhabitants), supra ; E. v. Notion (Inhabitants) 
(1768), Buir. S. C. 629. 

(k) See p. 80, ante, and title Poor Law. 

(l) E. V. Austrey (Inhabitants) (1768), Burr. S. C. 441; E. v. Langhnm 
(Inhabitants) (1781), 1 Bott’s Poor Laws by Const, 612 ; E. v. Sandford 
(Inhabitants) (1786), 1 Term E^. 281. 

(m) See title Contract, Vol. vll., p. 441. 

(n) E. V. Uarbetton (Inhabitants) (1786), 1 Term Rep. 139 ; E. v. Devon¬ 
shire Justices (1777), Cald. Mag. Cas. 32; compare ff. v. Warden 
(Inhabitants) 11828), 2 Man. & Ey. (R. B.) 24. As to the recovery of part 
of tbe premium on a dissolution of apprenticeship by consent, see Rale 
V. Webb (1786), 2 Bro. C. C. 78. 

(o) E. V. Chirk (Inhabitants) (1774), Burr. S. C. 782; see B. v. Peek (1698), 

1 Salk. 60, Holt, C.J. f “ By tbe custom of London in these oases, tho 
executor shall put the apprennoo to anothetc master of tho same trade." 
The death of tho apprentice also determines the contract; see title 
Infants and Children, Vol. XVII., p. 71. The marriage of an 
apprentice is not a good ground for his discharge (B. v. Tardebiqg (Inhabi¬ 
tants) (1763). Say. 100). As to the effect of tho bankruptcy of the master, 
see titles Bankruptct and Insolvenct, Vol. II,, p. 222; Infants and 
Children, VoL XVII., p. 71. ' ■ 

(p) As in Cooper v. Simmons (1862), 7 H. & N. 707, where such a cove¬ 
nant was held, m the ease of an infant, not to be disadvantageous, and 
was, tlierofore, enforced. 

(q) liaxltn'y. Burficld (1747), 2 Stra. 1266. 

(o) Peti V. Wingfeild (Inhabitants) (1692), Garth. 231 ; E. v. Peck, 
supra. 
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205. n a person is apprenticed to partners, the dissolntion of the 
partnership by the death (b) or retirement (<•) of one of the partners 
terminates the apprenticeship. An apprentice to a firm is discliarged 
if the firm divides itself into two or more new firms, neither of 
which carries on in its entirety the business to which the appren¬ 
tice WM bound (d). The same result follows if the master 
relinquishes a branch of or changes his trade or business (e), but 
not if the business is simply diminished in extent, provided the 
master remains able to carry out his covenant to teach the 
apprentice (/). 

Sub-Seot. 3.—% Mtscondiicf, 

206. Unless there is a covenant (ff) or a custom (h) to the contrary, 
misconduct on the part of the apprentice does not entitle the master 
to terminate the contract of apprenticeship (t). Thus the master 
is not justified in dismissing the apprentice merely for neglect (A,), 
or for disobedience to orders (1), or for absence (ni), or for intoxica¬ 
tion (n), but must depend upon the covenants in the indenture for 
hia remedy (o). If, ho\\ovcr, the master is sued upon the covenant 

(b) Jt. V. St Martin'b, Exeter {Inhabitnnts) (1835), 2 Ad. & £1. G55. 

(c) Brook V Dawson (1869), 20 L. T. 611 ; Couchman v. S%llar (1870), 
22 L. T. 480; see Lloyd v. Blaekbitrn (1842), 9 M. & W. 363, per Lord* 
Abinoer, C.B., at p. 364; Fopham v. Jones (1853), 13 0. II. 22.5. 

(J) Eaton V. Western (1882), 9 Q. 13. D. 630, C. A. (where the apprentice 
was bound to an engineering firm at Lambeth, which split into two 
films, ono carrying on the manufacturing part of the business at Derby, 
and the London firm the repairing and agency part). 

(e) Fllen v. Topp (1851), 6 Lveh. 424 (where the apprentice was to bo 
taught the business of an “ auctioneer, appraiser aim corn factor,” but 
after a time the master ceased to act .as a corn factor) 

f/) Battij V. Monks (1866), 12 L. T. 832 (where the oiroumstanoo that 
tlie master discontinued making up proscriptions for otlier medical men 
and confined himself to making up his own did not disqualify him fiom 
teaching the apprentice “ the art and mystery of an apotlieoaiy "). 

(fl) As in Westwick v. Theodor (1876), L. R. 10 Q. B. 224, and Maw v. 
Jones (1890), 2.5 Q. B. D. 107. 

(%) ” By the custom of London, it is a snfliciont cause for a master to 
turn away his apprentice, because he frequents gaming, and may justify 
it before the chamberlain ” {Woodroffe v. Famham (1693), 2 Verii. 291). 

(») Wise V. TFiI«o» (1845), 1 Car. & Kir. 662 (where it was said by Lord 
Denman, C.J., at p. 669 ; “ There is a groat distinction between a contract 
of apprenticeship and a contract with a servant. A person has a right 
to dismiss a servant for misconduct, but has no right to turn away an 
apprentice because he misbehaves ”); Westwirk v. Theodor, supra, per 
BI.ACKBUBN, J., at p. 226; and see Phillips v. Ohfi (1859), 4 II. & N. 168, 
per Watson, B., at pp 173, 174. As to damages for breach of contract, 
see pp, 107 et seq., post. • 

(fc) Therman v. Abell (1688), 2 Vom. 64 (where the ma».ter was ordered 
by the court to refund part of the premium and to delivei up (he inden¬ 
tures). 

(I) Winstone v. Linn (1823), 1 B. ds C. 460. 

{m) Ibid. 

(») Wise V. TTtlsoji, supra. * 

(o) Winstone v. Linn, swpra, per Batlet, J., at p. 467: ” Such inden¬ 
tures generally contain reciprocal covenants by each party. Those cove¬ 
nants are not dependent, but aie mutual and independent, entitling each 
party to his remedy for a breach of them. The master is liable, there¬ 
fore, to an action for a breach of the covenant, to instruct and maintain the 
apprentice during the term agreed upon; " and psr Best, J., at p. 470: 
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Master and Servant. 


Sect. ». maintain the apprentice, it is a good answer that the 

Teimination apprentice was an ljal)itual tliiof (j>), or that he absented himself or 
ofApmn- acts prevented the master from carrying out the 

covonant (-/). 

Suh-Sect, 4.— J^xaise fvr Nm-jperforma'ntt, 

Illness. 207. It is an implied term in a contract of apprenticeship that 

the fnllihiient of the covenant to serve shall depend on the con¬ 
tinued capacity of the appreiitico to perform his part of the agree¬ 
ment : and, accordingly, non-])erforinance of the contract is excused 
when due to incapacity caused by illness, even though the covenant 
to serve is absolute and iniconditional (r). Temporary illness does 
not, Injwever, discharge the contract («). 

Ill-treatment. 208. An apprentice is justified in quitting the service of his 
master if be has reasonable grounds for fearing that grievous bodily 
harm would be inflicted upon him if he remained (a). 

Sprvire 209. All approiiticG caiinot be required by his master to serve 

abruid. oiitsido the United Kingdom save in the case of those whoso business 

iif)rma]ly takes them abroad (/;). 


“The master has at common law a completi! remedy if the apprentice 
misconducts himself by an action for the breach of the covenants ’’; and as 
to damages, see pp. 107 ei seq., post. 

(p) Cox V. Mathews (1861), 2 F. & P, 397, approved and followed in 
Learoyd v. lirooi., supra ,* compare Fhillips v. Chft (1869), 4 11. & N. 108 
(where general dishonesty was .alleged but not a felonious taking, and the 
iiinofer was licld not to be justified in dissolving the contract ot appren¬ 
ticeship) ; Addams y. Carter (1862), 6 L. 'J’. 130. In If we v. TPileon (1845), 
1 Car. Kir. 662, the master, an apothecary, was held iustiflod in dis¬ 
missing his “ pupil and assistant *’ for drunkenness, on the ground that 
such conduct was dangerous to patients for whom the latter had to make 
up inedieiiies, and was consequently injurious to the business of the master. 
But the “ pupil and assistant ” w.as not regarded exactly as an apprentice, 
but a person somewhere botw'cen a servant and an apprentice. 

(q) Winstoyie v. Linn (1823), 1 B. &. C. 460, per Baylet, J., at p. 467 j 
Itnqnwnd v. Minton (1866), L. B. 1 Exch. 244. With regard to the latter 
case, it was said in Loaioyd v. JJroolc, [1891] 1 Q. B. 431, per A. L. SuiTH, J., 
at p. 433 : “ The ratio decidendi of that case is not that the master is 
absolved because the apprentice has not performed the obligations imposed 
upon him by the articles, but because the apprentice by his own acts bus 
put it out ot the power of the master to carry out what be had contracted 
to do." 

(r) Boast V. Firth (1868), Ij. K. 4 C. P. 1; and compare B. v. Hales Owen 
(Inhabitants) (1718), 1 Stra. 99. 

(s) See Patten v. Wood (1887), 61 -T. P. 6401(where an apprentice was held 
entitled, during temporary illness, to the wages ooveuanted to be paid in 
the indenture). As to the duty of the master to provide proper modicine 
for his apprentice during illness, see p. 119, post, 

(a) IlaUiwell V. Counsell (1878), 38 L. T. 170. But the master may 
administer moderatecliasfisomeiit (Gylherty. Fletcher (1630), Cro. Cor. 179; 
Penn v. irard (1835), 2 Or. hi. K. 338). As to damages for breach of 
oontiaet, sec pp. 107 el seq., post. 

(b) Coventry y. IVoodkati (l61d), Ilob. 134, 
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Part V.—Remedies for Breach of 
Contract. 

Sect. 1. — Damages. 

Sud-Seot. 1. — Where the Breach ta tmnmttUil hj the So rant. 

210. Where a servant is guilty of a breach of tho contract of 
service the master is entitled to recover damages {<). There is a 
breach of the contract whenever the servant loaves his service 
without just cause or excuse {d) before the expiration of the agreed 
term (e), or, when no term has been fixed for the duration ot the 
contract, without giving duo notice (/). There is equally a broach 
where the servant wrongfully repudiates the contract, refusing to 
be bound by it in the future(^), and it is immaterial whether his 
repudiation is, from his conduct, express or implied, pro\idod his 
intention to repudiate it is clour {h). 

211. The damages to which a master is entitled are such as are 
the reasonable and probable consequence of tho servant’s breach 
of contract, including any expenses which he may be compelled to 
incur (i). If the contract of service is expressed in writing and* 
specifies a sum payable by the servant in tho event of a breach ot 
contract, the master is entitled to recover that sum, provided that 
from the language of the contract it is clear that it is a genuine pre¬ 
estimate of the loss likely to be sustained by the master, and that 
the paities intended it to be payable as liquidated damages and not 
as a penalty (/c). At tho same tune, if theie are any other leniodios 
upon the contract open to the master, the servant cannot, by merely 
paying or tendering the specified sum, release himself from the 
eontinuing obligations of the contract (/). 

212. Sometimes the contract of st rvice expicssly iirovidos that 
the master may retain any wages, duo to the servant at the time of 


(o) Colea V. Sadler (1660), 2 Ecb. 16, IlaUinan v.Boulnois (1827), 2 t\ & 
P. 610, 613; Bichaids v. Hayward (1841), 2 Man. & 0. 674; Messiler 
V. Ease (1863) 13 C. B. 162. As to the servant’s criminal liability, see 
p. 127, voht. 

(d) Votes V. Sadler, supia ; SlessUer v. Eohe supra; conipaie liotus 
and Paitners v. Press, [1804] 1 Q. B. 202, C. A (where trade uniomsts wlio 
j'efused to go down into a mine in the same cage as non-unionists, but 
offered to go down in the nett cage, weio held to be guilty ol a bioacli of 
contract). As to the effect of an agreement to lefcr di'-pntis to aibitia- 
tion, see Bobetta v. Hdl's Plymouth Vo,, Ltd. (1897), 11 'P. L K. 21, 0. A. 

(e) As to the duration of a contract of service, see p. 02, ante. 

l f) Suttman v. Bonlnois, supra 

l g) Biehards v. Ilaytoaid, supra. 

(a) Batty V. MeliUo (1860), 10 C. B £82. 

(i) Bichaids v. Hayward, supra; and see title Dahagiss, Yol. X., pp.^3J, 
338. 

(A:) Keinble y. Farren (1829), 6 Bing. 141. As to liquidated damages and 
penalties, see title Bonds, Vol. Ill, p. 93. 

(i) National Provincial Bank of England v. Marshall (1888), 40 Ch. P. 
112, C. A.: compare Carnes v. Nesbitt (1862), 7 H. & N. 778. 
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Mastea akd Ssrtant. 


Sbot. 1. 
Damages. 


Dieach by 
appieuticc. 


the breach, as liquidalod damages {m). In the absence of any sneh 
provision the master remains liable, notwithstanding the servant’s 
breach of contract, to pay him any wages already accraed due and 
remaining unpaid at the date of the breach, since the servant’s 
right to 2 )ayment is not affected by the subsequent ■ breach (n). 
Even whore the servant is summarily dismissed for misconduct the 
same principle applies (o). Where, however, no wages have accrued 
due at the time of the Ineach (;>), or of the dismissal (q), as the case 
maybe, the servant is not entitled to claim remuneration in respect 
of the services already rendered, unless there is an agreement to 
that effect (r). He cannot claim wages, since the payment of the 
wages is, under the contract, conditional upon the com^detion of the 
term for which the wages are payable («), and ho has by his own act 
or fault precluded himself from serving his full term (a). Nor can 
he claim as upon a quantum niemit for work and labour done (&), 
since there is in existence an express contract specifying the amount 
of his romuneration and defining the condition upon w'hich it is to be 
paid (r). 

213. Where an apprentice is guilty of a breach of the contract 
contained in an instrument of appieuticeship, the master is entitled 
to sue the party to the instrument who has bound himself as surety 
for the good behaviour of the apprentice {d\, and to recover damages 
for the actual loss sustained (e). Damages are only recoverable, 

(»») Taylor'V. Carr and Poder (1861), 30 L. J. (m. c.)201 ; WalihY. Walley 
(1874), L. R. 0 Q. 11. 307: Saunders v. Whittle (1870), 33 L. T. 810; Gregson 
V. Watson (1876), 34 L. T. 143; IPtl/w v. Thorp (1876), L. R. 10 Q. B. 383. 
In tlio raso of a rliild, young person, or woman, being a factory woiker 
(see title J'’actories and Shops, Vol. XIV., p. 445), the employer 
cannot retain more than the amount of the actual damage (Employers 
and Workmen Act, 1876 (38 & 39 Viet. c. 90), s. 11). As to the effect of 
such a provision where the servant is suspondod for miacond\ict and after* 
wards dismissed, see TKarburton v. Taff Vale Bail. Co. (1902), 18 T. L. B. 
420. 

(«) Parkin v. South Heiton Coal Co. (1907), 24 T. L. R. 193, C. A. ; 
Button V. Thompson (1800), L. R. 4 C. P. 330; Wat burton v. Ileyicorth 
(1880), 6 Q. U. D. 1, C. A. ; Margeiison v. Berlwistle (1872), 36 J. P. 100; 
George v. Davies, [1911] 2 K. B. 446. 

(o) Boston Deep Sea Fishing and lee Co. v. Anaell (1888), 39 Ch. D. 339, 
C. A.; and os to summaiy dismissal, see p. 68, ante. 

(p) Culler V. Powell (1796), 6 Term Rep. 320; 2 Smith, L. C., 11th eu,, 

1; Plymouth {Countess) v. Throgmorton,(l(iS8), 3 Mod. Kep. 163. 

Iq) Gtocker v. Molyneux (1828), 3 C. & P. 470 ; Spain v. AmoU (1817), 
2 Stark. 266; Bidgway v. Hungerford 3Inrket Co. (1835), 3 Ad. & £1. 
171 ; lAlley v. Tilwin (1848)r, 11 Q. B. 742 ; Searle v. Bidley (1873), 28 L. T. 
411. • 

(r) Lamhutn v. Ctuden (1641)> 2 Mau. Si 6. 253; compiue Eurcum v. 
Sterieker (1842), 10 M. & W. 663 (where a servant, whose wages were paid 
quarterly, agiecd after his dismissal to finish his month’s work, and it was 
held that, though ho could not receive a quarter’s wages, he was entitled 
to be paid for the month). 

(s) See p. 84, ante. ‘ • 

(a) Cutter v. Powell, supra : Lambitm v. Oruden, supra. 

(b) See pp. 86, ante. 111, post; and title Wokk and Labour. 

(o) Bos^n Deep Sea Fishing and loe Co. v. Ansell, supra. 

(d) Bussell V. Shinn (1861). 2 F. & F. 396; and see title Infants and 
ChiitPREN, Vol. XVII., pp. 70, 71. 

(«) Bussell V, Shinn, supra ; Lewis v. Peachey (1862), 1 H. & C. 618. 
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however, ap to the time of action brought (/), and the master is not Sscr. i. 
entitled to recover prospective damages for the loss which he may Damages, 
sustain daring the remainder of the term for which the apprentice 
is bound (( 7 ). The surety is not liable for misconduct of a slight and 
trivial character, but only for gross misconduct (h). If the appren¬ 
tice absents himself from work for a long period (i), or repudiates 
the contract on attaining his majority (J), the surety is liable. 

The apprentice himself, if he is of ago (ft), may be sued for Remedy 
any portion of his premium ngieed to bo paid which may remain 
unpaid, notwithstanding that he was an infant at the time when 
the agreement to pay it was made (Z). 

Sub-Sect. 2 .—jrAcre the Breach is lommitted by the Master. 

214. Where the ma'bter commits a breach of the contract of KioBchof 
service the servant is entitled to recover damages (jn). If the contract, 
contract is for service to be rendered at a future date, there is a 
breach if, before the time fixed for the commencement of the 
service, the master informs the servant tli it he will not be required, 
or otherwise intimates his intention not to be bound by the con¬ 
tract (n). In this case the servant is entitled to treat the breach as 
final and to institute proceedings at ouco ; he need not wait before 
doing so until the time fixed for performance arrives ( 0 ). If, how¬ 
ever, he thinks fit he may elect to treat the contract as subsisting, and 
thereby give the master the oppoi tunity of changing his mind ( p). 

To maintain such proceedings, the servant must show that Proof 
he was ready and willing to enter the master’s service ( 5 ), and that required from 
the master had notice that he was so ready and willing (7). It is 

(/) Bussell V. Shinn (1861), 2 F. & F. 395 ; Lewis v. Peachey (1862), 1 
II. fis C. 518. 

(q) Lewis v. Peachey, supra. 

(h) WrigU V. Qihon (1829), 3 C. & P. 683. 

\i) Ibid. The fact that the master has taken no slops to find the 
apprentice may be urged in mitigation of damages {Bussellv. Shinn, supra). 

An apprentice who enlists may bo leclaimed by his master (Army Act, 

1881 (44 & 45 Viut. o. 58), s. 96). As to fiaudulent enhstmeut, see tilde 
Royal Forces. 

(f) iluming v. UUl (1819), 3 B. & Aid. 69. 

(ft) As to the position when he is an infant, see title Infants and 
Children, Vol. XVII, p. 70, and see ibid., note (b). As to the master’s 
right to chastise him, see note (a), p. 100, ante. As to the statutory right 
to take proceedings against an apprentice, see p. 116, post. 

(l) Walter v. Etetatd, [1891] 2 Q. B. 369, C. A. A master is also entitled 
to any money which the apprentice may earn after leaving him {Menton 
V. Hornsby (1747), 1 Ves. Sen. 48; Hill v. Allen (1748), I V^es. Sen. 83) 

(m) As to discovery in an a<vtioa for wrongful dismissal, see title Dis¬ 
covery, Inspection, and Interrogatories, Vol. XI., p. 106. 

(n) Hoehster v. De la Tour (1853), 2 L. & B. 678; soe also Bracegirdle 
V. tteald (1818), 1 B. & Aid. 722; Bichardson v. Melliah (1824), 2 Bing. 

229 ; Bkigg v. Kent (1830), 6 Bing. 014; Clarke v. Allatt (1847), 4 C. B. 

336 ; Chaplin v. Htclcs, [1911] 2 K. B. 786, C. A. 

( 0 ) Homster v. De la Tour, supra. • 

(p) See title Contract, Vol. VII., p. 439. 

(o) Wallie T. IVamn (1849), 4 Kxch. 361. As to what is meant by “ ready 
and willing,” ee&Levy v. Herbert {Lord) (1817), 7 Taunt. 314 ; De Medina 
V. Norman (1842), 9 M. & W. 820 ; Oranger v Daere (1844), 12 M. & W. 

431 ; Orifflth v. Selby (1864), 9 Exch. 393; Cuckaon v. Stones (1868), 

1 E. & £. 248. 

(r) Wilkinson v. Qaston (1816), 9 Q. B. 137; see Doogood v. Bose (1850), 

0 a B. 133. 
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not, howevt-r, necessary that the servant should actually tender his 
services («J. 

215. Where the servant has actually entered the niaster|8 
service, a breach of the contract is committed if the servant is 
wrongfully dismissed before the expiration of the term for which 
ho is engaged (a). 

To entitle the servant to sue for damages two conditions (ft) 
must be fulfilled, namely (1) the servant must have been engaged 
for a period fixed (c) or detorminablo uiwn notice (d), and dis¬ 
missed before the expiration of the period, if fixed, or without the 
requisite notice, as the case may bG(t'); (2) his dismissal must 
have been wrongful, that is to say, without just cause or excuse on 
the part of tho master (/). 

216. A servant who has been wrongfully dismissed may treat 
tho contract as continuiug and sue for damages for its breach, or 
he may acquiesce in the master’s wrongful act and treat the con¬ 
tract as rescinded (y), hi which case ho may sue as ui)on a quantmn 


(«) Wallis V. IKarrea (184'J), 4E\di 361 

(a) Thcie iLL-rd not bo an actual djstnisH.il; it is sudlcienl if (lie niaa(er 
puts it out of his power to c-onliituo Iho contract {Ihisfoll v. Aic^iralinit 
Jtoyal Mail Sham S'auigation ('a. (18511), IF. At P. 458). As to tho clTcct 
of the master’s bankruptcy, or tho liquidatiouol a company, seo j*. 95, o7i<e. 

(b) In addition to any special toriiis that may have boon itfftoed upon 
(Uopkins V. WanoUrochl (1861), 2 P. & F. 308). 

(o) Jlolcrofl V. ISaiber (1843), 1 Car. & Kir. 4; Veters v. Stateley (180G), 
15 L. T. 275; Dovn v. Pinto (1854), 9 Kxoh. 327 ; compile Biuter v. 
A'urse (1844), 6 Man. & U. 935. 

(d) Creen v. WiUjht (1876), 1 C. 1*. D. 591 ; Vibert v. lia‘>tem Teleyroph 
Co. (1883), Cab. & Jil. 17 ; Clarke v. Lnci-^ham lioiouqh ('oiincil (1902), 67 
J. P. 195 ; compare Doe d. Jones v. Jones (1830), 10 J3. & C. 718 ; Doe d. 
Uicholl V. McKatg (183U), lU B. & C. 721. As to notice generally, sco 
p. 00, ante. 

(e) Willtams v. Byrne (1837), 7 Ad. & El. 177; Enimtns v. Bldeiloii 
(1863), 4 II. L. Cos. 624; McKean v. Voxdeu (1863), 7 L. T. 828 ; ir/iite- 
havers Colliery Vo. v. M'Coutt (1893), 57 J. P. 422; com])aro Barnsley 
V. Taylor (1867), 37 L. J. (q. b.) 39 (wheie a servant who had been 
taken back iutu tbo master’s sorvico .alter his wrongful dismissal 
was again wrongfully dismissed, and it was held that he could not sue 
upon the original contract lor the second dismissal). 

(/) Baillu V. Kell (1838), 4 Bing. (n. c.) 638 ; Edwards v. Levy (1860), 
2 P. & F. 94 ; Fleieherv. Krell (1872), 42 L. J. (q. b.) 55 ; eoinpare Cussons 
V. akinner (1843), II M. & W. 161 ; llulton v. lias Steam Shipping Co., 
Ltd., [1907] 1 K. B. 834, C. A. As to what constitutes just e.ause or excuse, 
see p. 98, ante. When the firs! condition is proved tho burden of proof 
Boems to bo on the master to justify the dismissal. 

{g) General BUhosling Co., Ltd. v. Atkinson, [1909] A. C. 118. Ab to the 
ofCeot of a wrongs dismissal upon a covenant in restraint of trade, see 
ilitl.; MeasuresBrolhers,Lid.v. Afensures,[191011 C’h. 330 ; affirmed [lOlOl 
21'b. 248, C. A.; title CompAK lB8,Vol.V., pp. 220, note(o), 420, note (m); and 
as to Bueh covenants generally, see p. 88, ante, and title Tkadis and Trade 
Unions. Where the contract ol seivico provides that if any dispute arise 
between the parties it shall be referred to arbitration, and the sei-vaut is 
dismissed for alleged misconduct, any claim he may have for damages for 
wronglu] disinissm is within tho contract and reference of such claim to 
arbitraliun will be enforced (Ktnshaw v. Queen Anne Mansions Co., [1897] 

1 Q. B. 662, C. A., distinguishiug Davis y. Starr (1889), 41 ill. 1>. 242, C. A.). 
As to^ an application to stay proceeding by a party to a submissiox) 
to arbitraliun, see title Arbitration, Vol. 1.. p. 461. 
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me}vit for the value of the work which he has actually performed, 
and for ^hich he has not been paid(/i). He may elect to pursue 
either remedy at his option (t), but he is bound by his election and 
cannot pursue both (ft). Ho is not entitled, however, to wait till 
the ternnnation of the period for which he was engaged and sue fdr 
the full amount of his wages (/). 

217. Where the servant electa to sue upon a quanhm merxdt 
the amount recoverable is limited to the loss sustained at the date of 
his dismissal (lu). He is entitled to recover the wages earned and 
remaining unpaid at that date {»). lie cannot, however, recover 
anything further, either in if pcct of wages for ihe remainder of 
the period for wlucli lie w'as engaged(o), or by way of damages for 
wrongful dismissal (p). 

218. If the servant elects to tieat the contract as continuing 
and sues for damages for its breach {q), ho is entitled to recover 
(1) the estimated pecuniary loss resulting as a reasonable and 
probabh consequence (») fiom the premature determination of liis 
8 (ivico(s); (2) the amount of wages earned but not paid at the 
date of his dismissal, piovided that such amount is expressly 
claimed (f); and (It) it ho is engaged on service away from home, the 
expenses of his journey home (a). Since, however, his claim is, 

(ft) CuUer V Voxiell (179'»), 6 Teim Rep 320,2 Smith, L C , 11th ed , 1; 
ISmmenB v. Vldirioa (1853), 13 B. 496, II L, per Crompion, J. at 
p, 609; Goodman v Pocock (1860), 16 Q. B. 676; PiickeU v. Badger 
(1866h 1 B {'f " ) 296 ; Cook v. Sherwood (1863), 11 W. B. 695; com¬ 
pare Plain ft(* V ( olltutn (1831), 8 Bing 14 Iho right of .iction m respect 
of a breach of the contrai t ot service must be dislinguisliod from the nght 
of action foi \v.ig( s already due and payable, as to which see the text, tn/ro. 
(*) Goodman v Pocock, twpra, 'per CoLEiiini.f, J , at p. 683. 

(k) Ltllcif V llum (1848), 11 Q B. 742 ; Goodma-n v. Pocock, kv/pra: 
compare Vimn v. Muiray (1820), 9 B. & C. 780 ; Lush v. Bussell (1840), 

4 L\c]i 637. 

(l) Fewtngs v. Ttbdnl (1847), 1 Exch 295, approved in Emmens v. 
Eldeilon, supra, and iii Goodman v Pocock, supra ; contra, Gandell v. 
PonUgny (1816), 4 (’amp 376, per Lord Elllneokougu, C.J., at p 370. 

(ill) Prickett V. Badger, supra 

(n) Lilley v. Elu m, supra , Archard v. JTornor (1828), 3 C. & P. 349; 
compare Keys v. IIat wood (1840), 2 C. B 905 (where the services were to 
be paid for in goods) if he is to bo paid a lump sum for his services he 
is entitled to recover tlie whole {O'Neil v Armstrong, Mitchell <& Co , [1895| 

2 Q. B. 418, C A.; followed m Lloyd v. Sheen (1005), 93 L. T, 174; 
compare Be London and Scottish Bank, Ex paite Logan (1870), L. U. 9 J^q. 
149). 

(o) Smith V. JIaijwarti (1837), 7 Ad. & El 544; Goodman v. Pocock, 
supra, Emmens v. hldeilon, supra; Archard v. Ilomor, supra. 

(p) Feuings v. Tiadal, supra. 

(fl) Compare Bunn v Mnnay, supra Ho may sue at once {Pagani y. 
Qcmdoin (1826), 2 C. & P. 670) 

(r) French v. Brookes (1830), 6 Bing. 364; Burton v. Pinkerton (1867), 

L. B. 2 Exch. 340. » 

(«) Lake V. Campbell (1862), 5 L. T. 682 (whore a gift to bo paid on the 
completion of the term was taken into consideration), see Bichardson 
V Metttsh (1824), 2 Bing. 229; compare Boss v. Pender (1874), 1 E. 
(Ct. of Sees j 362. 

(t) Earttey v. Eatman (1840), 11 Ad. & El. 798; Gordon v. Potter 
(1869), 1 P. & P. 644 ; compare Goodman v. Pocock, s^a. 

(o) Goidon V. Potter, supra; Be London and Colonial Bank, Ex parte Olaih 


SbCt. 1. 
DcuttRges. 
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mei uU: 


(il) breach ol 
coDliact. 
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Master and Servant. 


Shot. 1. 


Measure of 
damages. 


founded upon breach of a contract, the damages to which he is 
entitled cannot be increased by reason of the manner in which 
he was dismissed (b), wliether in respect of his wounded feelings 
or of the prejudicial effect upon his chances of finding other 
employment (c). 

Where it is an express term of the contract that a servant who is 
dismissed without notice is to be paid his wages for a certain period 
in lieu of notice, or where there is a custom to that effect (ti), the 
measure of damages for the breach is the amount of such wages, 
which is to be regarded as liquidated damages (c). The same 
principle applies whore the contract specifies a particular sum to be 
payable as and for liquidated damages in the event of a breach (/). 
In any other case the damages are to be measured by the amount of 
wages which the servant has been prevented from earning by reason 
of his wrongful dismissal (< 7 ), including the value of any other 
benefit to which he is entitled by virtue of his contract and of 
which he is deprived in consequence of its breach (h), after taking 

(1809), L. E. 7 Eq. 650 ; compare Bead v. Dunamore (1840), 9 C. & P. 688» 
and seethe Merchant Shipping Act, 1894 (67 & 68 Viot. c. 60), b. 180; A.-Q. 
V. Fargrove Steam Navigation Oo. (1908), 23 T. L. R. 230. Where a servant 
is employed abroad under a contract by which he is to be allowed (he 
expenses of his return journey on the termination of his employment, ho 
cannot claim the expenses of bunging back Lis family {French v. Brookes 
(1830), 6 Bing. 354). 

(6) Addis V. Ginmophone Co., Ltd., [1909] A. C. 488, overruling Maw 
V. Jones (1890), 25 Q. B. D 107, and Smith v. Thompson (1849), 8 C, B. 
44 ; compare Lake v. Campbell (1802), 6 L. T. 682 (whore the servant was 
held not to be entitled to recover for loss of property which had been 
removed by the master from the house which the servant had been 
occupying). 

(c) Addis V. Gramo‘phone Co., Ltd., supra. The action may be referred 
to an olhoial referee if it mainly involves matters of account {Sacker v. 
Bagozine <6 Co. (1881), 44 L. T. 308). 

(d) As to the effect of custom upon notice generally, see p. 97, ante. 

(e) Bobtnson v. Hindman (1800), 3 Esp. 235 ; French v. Brookes, supra ; 
Hartley v. Harman (1840), 11 Ad. ii El 798; Broxham v. Wagataffe {IS^l), 
5 Jur. 846; Fewings v. Tisdal (1847), 1 Exch. 295; East Anglian Bailway a 
Co. y. Lythgoe (1861), 10 C. B. 726 ; Be Hutton, Ex parte AUpas, Ex parte 
Chipchase (1867), 17 L. T. 179; Baker v. Denkera Ashanti Mining Cor¬ 
poration, Ltd. (1903), 20 T. L. E. 37; see also Iliircum v. Stericker (1842), 
10 M. & W. 663 (where the servant^ claimed a quarter’s salaiy and 
recovered a month's salary). A domestic servant eannot claim compeusa* 
tion for loss of board and lodging {Gordon v. Potter (1859), 1 F. & F. 644), 

(/) Beckham v. Drake (1849), 2 H. L. Cos. 579 (where it was held that, 
on the bankruptcy of the servant, the action must be brought, not by the 
bankrupt, but ny his trustee); and see p. 95, ante, and title Bankruptct 
AND Insolvency, Vok 11., p. 139; compare Lowndes v. Stamford and 
Warrington {Earl) (1862), 16 Jur. 903, 973, Ex. Ch.; Be London and 
Scottish Bank, Ex-parte Logan (1870), L. R. 0 £q. 149 ; Shirreff'a Case 
(1872), L. E. 14 Eq. 417 ; Bust v. NoUidge (1852), 1 E. & B. 99. 

(v) Smith V. Thompson (1849), 8 C. B. 44; Be London and Colonial 
Bank, Ex parte Clark (1869), L. E. 7 Eq. 560. A servant who is paid by 
commission only is entitled td rerover the estimated value of bis commis* 
eion {Be Patent Floor Cloth Co., Dean and Gilberts Claim (1872), 41 L. J. 
(CH.) 476); but see Harttand v. General Exchange Bank (1866). 14 L. T, 
863; Be English and SeotUsh Marine Insurance Go,, Ex parts Madure 
(1870), 6 Ch. App. 737 . in both of which cases the servant was partly paid 
by commission. 

(A) Lake v. Campbell, supra; Be London and Colonial Bank, Ex parte 
Clark, supra; Fashley v. Linotype Co., Ltd. (1003), 20 B. P. C. 633 



Part V.—Remedies for Breach op Contract. 

into consideration the probabilities of his obtaining employment 
elsewhere (i). If, therafore, he obtains other employment imme¬ 
diately after his dismissal, the amount which would otherwise be 
payable as compensation must be reduced by the amount of 
remnneration which he receives in respect of such employment (ft), 
and if he is paid the same or higher wages, his loss is merely 
nominal (2). Moreover, it is his duty to minimise his loss, and he 
must therefore use due diligence in endeavouring to obtain employ¬ 
ment (m). If, but for his own default or neglect, he could, imme¬ 
diately after his dismissal, have obtained suitable employment at 
similar wages, he cannot recover more than nominal damages 
against the master (u). He is not, however, bound to accept 
employment of a different kind, or even u lower position in the 
same kind of employment, and, in such case, it is immaterial that 
the rate of wages offered is the same (o). In assessing the damages 
the jury is entitled to take into consideration all that has happened, 
or is likely to hapi)on, to increase or mitigate the servant’s loss 
down to the day of trial (p). 

219. In the case of an apprentice who has been wrongfully dis¬ 
missed, the measure of damages is his actual loss up to the date of 
action brought and no more (q). 

Sect. 2. — InjunctioH. 

220. The court will not decree specific performance (r) of a contract 


(where the servaut was awarded remuneration iu respect of certain 
patents); see also Hally. Coggs (1710), 1 Bro. Pail. (Jos. 140; and com¬ 
pare i’iiwood V. Liverpool Victoria Legal Friendlg Society (1880), 42 L. T. 
604 (whore a collector for a tnendly societ}^ on eutcniig its service, pur¬ 
chased with its appioval the coUoctiug book ot a retiring collector, and 
it was suggested that, although the book w as the property of the society 
and must be delivered up on the termination of his employment, the jury 
might, in an action for wrongful dismissal, take into account the fact that 
ho had made a payment for the book). In the case ot a breach of con¬ 
tract, under which the i>laiutiif has a mere chance of employment, ho may 
recover damages ; see VhapUn v. Hicks, [1911] 2 K. B. 786, C. A. 

(t) Beckham v. Drake (1849), 2 H. L. Cas. 579, per Ebus, J., at p. 606; 
HarUand v. Qeneral Exchange Ban4; (1866), 14 L. T. 863 (where it was also 
hold ttat the fact of the company employing the servant being afterwards 
wound up must bo taken into consideration {YcUand'e Case (1867), L. R. 
4 Eq. 360; MoKean v. Cowley (1863), 7 L. T. 828). As to the effect of 
liquidation of a company on contracts of service, see p. 95, ante. 

(k) ShirrefJ’s Case (1872), L. R. 14 Eq. 417 ; Walton v, Titclter (1880), 45 
J. P. 23; Eeid v. Explosives Co. (1887), 19 Q. B. D. 264, C. A. 

(l) Ibid. 

(m) Beckham v. Drake, supra. 

In) Brace v. Colder, [1895] 2 Q. B. 253, C. A. (where the dismissal was 
due to a dissolution of partnership and the new firm offered to continue 
the employment); Macdonnell v. Masters (1884), C'ab. de El, 281. 

(ft) Boss y. Pender (1874), 1 R. (Ct. of Sess.) 332. 

(p) Hoehster y. De la Tour (1853), 2 £. & B. 678 ; and see Chaplin v. 
iff lefts, iupta. 

(q) Parker v. Cathcart (1866), 17 I. C, L. R. 778. ^ '' 

(r) Wolverhampton and Walsall Bail. Co. y. London and North-Western 
Bail. Co. (1873), L. R. 16 Eq. 433, per Lord Selbobne, L.C., at p. 439 ; 
Peio y. Brighton, Vckfield and Tunbrt^e Wells Bail. Co. ( 1863), 1 Hem. & M, 
468 : GiUis v. M'Ghee (1862), 13 1. Ch. R. 48 ; White v. Boby (1877), 37 
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Bhip. 


of service at the suit of the master (s) or of the servant (t), partly 
on the ground that the contract is based upon mutual confidence (?4i 
and partly because the court is not in a position to supervise the 
manner in which the contract is performed (a). Where, however, 
the contract of service includes a negative stiimlation by which the 
master (h) or the servant (c) binds himself not to do a specific act, 
the court, while declining to enforce specific performance of the 
contract as a whole, will enforce the negative stipulation (d), and 
will restrain the master or servant by injunction (e) from com¬ 
mitting a breach thereof. The negative stipulation must, however, 
bo expressed on the face of the contract, or at least be clearly 
implied from its language (/); it is not snflicient for ihis purpose 
to show that the act done is inconsistent with some positive stipula¬ 
tion in the contract (f/). An injunction will not, however, be granted 
at the suit of the master where he is himself the first to break the 
contract (/<). 

221 . In the case of a contract of apprenticeship, the court will 
neither order 8i)ecific porfonnanco (j) nor grant an injunction 
against committing a breach (k). 

Jj. T. 662, C. A. ; liainbridi/ev. Smilft (188!)), 41 Ch. 1). 402, C. A ; mo also 
tli« oasos citod in title iNJONOTrov, Vol. X\ II ,p. 2JG, iiotos (i), («); and 
tille yi'hi'iiic FEUi'OJtM\NOB. The Ranio priuciplo applies wLcii the 
conliaet of seivico forina part of a larger contract (Oyden v. Fossick 
(1862), 32 L. J. (<’U.) 73, 0. A., where theie was a contiuct to grant a lease, 
one of the terms being that the Ic’sei* was to employ the lessor, 
and it was held that the eontraet was entire and consequently no part of 
it eoiild be speeilieally enfoieed); comyiare Ifrell v. Fat^t India and London 
Shipping Co. (1864), 2 Hem. & AI. 404. As to the statutory xjowerb to 
order performance of the eontiact, see p. 115, post. 

(«) Chaplin v. Notlh-Wesiem Hail. Co. (1862), 5 L. T. 601. As to the 
special powms of the couit where the servant is employed by a tiiist, seo 
Daxiqars v. Jiivne (1860), 28 heav. 233, and titles thtAiiii'ins, Vol. IV., 
pp. 294, 296 , Injunction, Vol. XVll., p. 226. 

(t) John'.on v. Shrewsburif and Birmingham Rail Co. (1863), 3 Do (1. 
M. L (1. 914, C. A. ; Ogden v. Fossick, supra. 

(u) Johnson v. Shrewsbury and ISirmingnam Rail. Co., supra, per Knioiix 
D nucB, L. J., at p. 926. 

(rt) Wolverhampton and Walsall Rail. Co. v. London and A'o'lh-Wctlern 
Rail. Co., supra , and see title Si’jjrinc Perkouwanci!!. 

{b) Chaplifi V. North-Western Rail. Go., supra. 

(e) Tjumley v. Wagner (1862), 1 Dp O. Af. & G. 604 ; Fellows v. Wood 
(1888), 69 1,. T. 613; Orimstony. CaniHgAum, [1801] 1 (J. B. 125; com¬ 
pare llolfe V. Rolfe (1846), 16 Siin. 88. 

(d) 'Phe stipulation must, however, be reasonable; see title Injunction, 
Vol. XVII., p. 243, note (g). As to such stipulations generally, including 
stipulatinuB in restraint of trade after the terininatiou of the service, see 
pp. 88 etseq., ante, and title Trahe ani> Trade Unions. 

(a) As to injunction gonorally, see title Injunction, Vol. XVlI.,pp. 197 
et s(q. 

{J ) Whitwood Chemical Co. v. Hardman, [1891] 2 Th. 416, C. A. 

Iq) Ibid., oyciTuliiig Montague v. Flockton (1873), L. B. 16 £q. 189, and 
V. Dillon (1867), 3 Jux. (N. s.) 432. 

{h) Fechter v. Montitomery (1863), 33 Ueav. 22. 

(i) Webb V. England 11860), 29 lieav, 44. As to the statutory power of 
the court to order specific performance, see p. 115, post. 

(k) Argles v. Ileaseman (1730), 1 Atk. 618; see titlo Infants and 
CiiiUDREN, Vol. XVII., ijp. 70, uotc (6), 72, note («), 73, note (p). 
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Sect. 3. — Summat'y Proceedings under the Emploi/ers and 
Workmen Act, 1875. 

Sub-Sect. 1.—Jn County CaurU. 

222. A county court, in addition to its ordinary jurisdiction, 
poss 0 .s 8 es a special statutory (/) jurisdiction in respect of disputes (w) 
between employers and workmen (n) to adjust claims and to take 
security for the performance of a contract in lieu of awarding 
damages (o). 

SuB-SecT. 2. —fti CouiU of Summary JurisUution, 


Sect. 8. 

Sommary 
Proceedings 
under t&e 
Employers 
and Work¬ 
men Act, 
1875 . 

County court 
junwiiction. 


223. A court of summary jurisdiction (p), which for this purpose summary 
is to be deemed a court of civil jurisdiction (r^), may exorcise the same jonsdiction. 
jurisdiction as a county court (r) on the complaint of the person 
aggrieved (s), but (I) the jurisdiction is not to be exercised where 
the amount claimed exceeds Jt'lO; (2) no order may bo made for the 
payment of any sum cxcooding i*10 exclusive of costs (o'); and 
(3) the amount of security to ho re<|uired may not exceed t‘10 (b). 


(I) Sco p. 102, ante, and title tVn ntt Coubw, Vol. VIII., p. 640, Thii 
jmiMhctiori is jpp.iicntly exclusive {ibid.). 

(tu) As to wb.it coustitiin s a “ dispiito,'’ see Clemnon v. ITubbard (1876), 
1 Ev. I). 179; J!ou'e\ and Paitneit x. i’jcss, [189t] 1 Q. 11. 202, C. A., 
where a wronftful absence from sen ice was held to pive lise to a “ diftpnte.” 
It is not liiniU'd to a cause ol action (Ohailes v. Plymouth Worls {Mort- 
gaqves) (1890), 60 ,J. (m. C ) 20). 

{n) For the classes of workmen affected, see titles Eactohies ANn Shops, 
Vol. XTV . pp .'516, 517; IsrvMs ami t'riiLDWnv, VoI XVII, p 72, 
nolo(»); Axe ^AV^(;rV^IO>^, ]>p 10.3. ««/c, 147, 

(o) Etnyiloyeis .‘ind Woikinen Act, 1876 (38 & 39 ^ ict. o. 90), s. 3: 
M'e title COONTT (’ouRTs, Vol. 'V III., p- 646. 

(p) Employers and Woikinen Act, 1875 (38 & 39 Viet. o. 90), a 4. Eor 
courts of .siunninry jinisdietion generally, see title Magisikates, Vol. XIX., 
pp. 571 el seq, 

{q) Eiriploycis and Woiknmn Act, 1875 (38 & 39 Viet. c. 90), s. 4. 

(r) 'riie court has no pirisdietion if i»roooedings have alrc.ady been taken 
in a county court {Routhdge v. Tlulop (1800), 2 E. & E 549), provided 
that the subject-ni.ttter ol tho dispute is the same (Ilindley v. llaslum 
(1878), 3 Q. 11. D. 481). Nor, if sununary proceedings have been taken, 
ran pioceedinga be subsequently taken in a county court {ilillett v. (Jole- 
man, Dawson x. Coleman (1876), 44 E. J. (o. B.) 194). Tho jurisdiction of 
the comt may be excluded by a valid arbitration clause {London Tram¬ 
ways Co. V. Bailey (1877), 3 Q. B. I), 217). The court has, however, juris¬ 
diction although the contract of service provides tor unlawful deductions 
from wages {Burton x. Uowe, [1900J 2 Q. II. 232). Tlie court may deal 
with all subsisting claims between the parties, and may rot oil an employer’s 
claim for damages against a werkmams wages, although tho woikman has 
made no claim lor wages {Keates x. Lewis Merthyr Consolidated Collieries, 
Ltd., [lOlGj 2 K. B. 415,0. A.; adirmed, [1911] A. P. 611). As to deduction 
and set-off, see p. 91, ante. 

(«) Employois and \\ orkmen Act, 1875 (38 & 39 Viot. c. 90), a. 4. A 
workman may recover his wages in this way {Stoddart v. MitchtU (1902), 
85 L. T. 686). 

(n) An employer wlio has recovered £10 damages cannot, therefore, 
claim further damages in respect of a continuing breach {James x. Evans 
<6 Co., [1897] 2 Q B. 180), An employer does not by continuing to employ 
a workman after breach waive his right to recover damages for the 
breach {Wynnstay Collieries v. Edwards (1898), 79 L. T. 378). 

{b) Employers and Workmen Act, 1876 (38 St 39 Viet o. 90), s. 4. 
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224. Tho jurisdiction of a court of summary jurisdiction extends 
to a dispute between a master and an apprentice (c), in respect of 
which the court has the same powers as if the dispute were Mtween 
an employer and a workman, the instrument of apprenticeship 
being regarded as a contract between an employer and a work¬ 
man {d). The court may in addition order the apprentice to perform 
his duties (c). Any person liable for the good conduct of the 
apprentice may, if the court so directs, be summoned as if he were 
the defendant to attend tbo hearing, and the court may, in addition 
to or in substitution for any order against the apprentice, order 
such person to pay damages for any breach of the contract of 
apprenticeship, not exceeding the amount to which he is liable 
under the instrument of apprenticeship (J). 

225. The proceedings mush be commenced in a court of 
summary jurisdiction for tho district in which the defendant or 
one of the defendants dwells or carries on business or was employed 
at tho time the cause of action arose, or in which he or one of them 
happens to bo at the Lime of the entry of the action (^). The 
summons must be served four clear days at least before the 
hearing (/t). Except in the case of an apprentice, against whom no 
order for commitment is to be made until he has been personally 
served with a judgment summons (i), personal service is not neces¬ 
sary, but tho summons may be served )y leaving it with an adult 
person at the ofRce or place of business or employment of the 
defendant or one of the defendants {j). 

226. Tho defendant cannot, except by leave of the court of sum¬ 
mary jurisdiction and on terms, rely upon any set-off or counter¬ 
claim, unless notice thereof setting forth particulars has been 
served, by registered letter or otherwise, on the plaintiff at hi.s 
address mentioiied in the summons two clear days at least before 
tho return day(/f). 

227. AVhere the liability of an employer to several of his work¬ 
men depends upon circumstances common to a whole class of their 
claims, the names of all the workmen whose claims are grounded 

(c) Employers and Workmen Act, 1875 (38 & 39 Viet c. 90), s. 6. The 
approntico must be nn apprentice to the business of a “ workman ’* within the 
meaning of tho Act (see p. 116, note (n), ante) : and the premium (if any) must 
not exceed £25 (Employers and Workmen Act, 1875 (38&39 Viot.c. 90), s. 12), 

(d) Ibid., B. 6 . If the instr luieut of apprenticeship is rescinded, the 
court may order tho whole or part of the pieininm to be repaid {ibid.). 

(e) Ibid. Tho penalty for aisobedlonco is imprisonment for a period 
not exceeding lonrteen days, which may 4)e repeated if tho disobedience 
continues [ibid.). 

(/) Ibid , s, 7. . 

Ig) Employers and Workmen Rnles, 1886, r. 2 (Stat. R. & 0. Rev., 
Vol. XI., Summary Proceedings, England, p. 33). The six months' limit 
fixed by tho Summary .Turisdiction Act, 1848 (11 & 12 Viet. o. 43), s. 11 
(as to which see title MAai3TB^rR.s, Vol. XIX., p. 591), does not apply 
(Oharlea v. Plymouth Worlcs [Mortgagees) (1891), 60 L. J. (m. o.) 20). 

(h) Employers and Workmen Rules, 1886, r. 2. 

[%) As to enforcement of order by committal, sec p. 117, post. 

[j) Employe™ and Workmen Rules, 1886, r. 2. 

[k) Jhid., r. 3. As to set-off and counterclaim generally, see title Set* 
OFF Ai.n Counterclaim. 
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upon common circumstances maj be inserted as plaintiffs in one 
summons, or, where their number is large, the name of one plaintiff SnBunaty*^ 
only may be inserted in the body of the summons, the names of the Frooeedtnw 
others, together with their descriptions and addresses and the underlie 
amounts of their respective claims, being indorsed on the summons 
or added in a schedule annexed thereto {1). The name of any 
plaintiff may, however, be struck out by order of the court, if the I 875 ** 
employer at the hearing objects that his claim ought to be sepa¬ 
rately heard and determined upon the ground that the amount 
claimed, as well as the liability, is disputed, or that the claim 
depends on special circumstances (hi). Tlio case of the plaintiff 
first named in the summons is, unless tho court otherwise directs, 
heard and determined, and the claims of tho other plaintiffs aUdo 
the result (u). Where the first case is decided in favour of the 
plaintiff, the court makes an order on all the claims, which 
takes effect as if each claim had been separately heard and deter¬ 
mined, and an order made upon each ( 0 ). Whore the summons 
is dismissed, no woi‘kman whose name was iiucluded in the sum¬ 
mons and was not struck out may afterwards institute proceedings 
in respect of the claim made in the summons, unless he satisfies 
the court that his name was included without his consent (p). 

228 . The court may, at the same or any subsequent court,. New trial 
set aside any judgment given ex 2^arte and any process thereon, tuwi fcs-ta. 
and may grant a new trial upon such terms as it may think fit (q). 

The court has also power to allow any party the cost of employ¬ 
ing a solicitor (>•). 

229 . The proceedings bofoi’e a court of summary jurisdiction linfojcement 
are not to ho deemed criminal proceedings («). No warrant is to of'irdors. 
be issued for apprehending any person other than an apprentice 

for failing to ajipoar to answer a complaint (f). Any sum ot money 
for the payment of which an order is made may bo directed to bo 
paid by instalments, and such order may from time to time be 
rescinded or varied (a). Payment may be enforced by (1) distress, 
but no goods or chattels are to be taken which may not be taken 
under an execution issued by a county court (a); ( 2 ) committal under 
the Debtors Act, 18(i9 (l>), but not by imju'isonment olberwise (c). 

(l) Employers and Woikmcn Rules, 1886, r. 4, 

(m) Ibid., r. 5. 

(n) Ibid., r. 6. 

(o) Ibid., r. 8. 

l p) Ibid., r. 7. 

l q) Ibid., r. 0. 

(r) Not exceeding lOa. where tho sum claimed exceeds 40ff., or 169. 
where it exceeds £6 {ibid., r. 11). For tho couit fees payable, and for tho 
forms to bo used, sec ibid.. Schedule. 

(«) Employers and Worhuicn Act, 1876 (38 30 Viet. 0 00), s. U. 

li) Ibid, As to tho issue of such warrants, see title MAaiSTnATF.s, 

VoL XIX., pp. 603 rt seq. 

(«) Employers and Workmen Act, I8i5 (38 & 39 Viet. 0 . 00), s. 9. 

(o) See titles County Coubts, Vol. VIII., p. 660; Distruss, VoI. XI., 

p. 226. 

(6) 32 & 33 Viet. 0 . 62, a. 6. See title Rankruvtcy and In.solvenct, 

Vol. II., pp. 337 etseq. 

( 0 ) Emjiloycrs and Workmen Act, 1875 (38 & 39 Viet. c. 90), s. 9. With 
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Part VI.—Duties of the Master to the 

Servant. 

Sect. 1 .—Physical Well-being of the Servant. 

230. The master is not, as a general rale, boRnd to provide 
l)onr(l or lodging for his servant in the absence of a contract to 
that olTcct (d). 

231. Unless there is an express term to the contrary, such a 
contract is, in the case of duinostic servants, to be implied from 
tlje very nature of their service (e). 

232. In the case of apprentices the instrument of apprentice¬ 
ship Usually contains an express term binding the master to 
ju'ovide board and lodging for the apprentice during the con¬ 
tinuance of the apprenticeship or to pay wages in lieu thereof (/), 
and it may further require him to provide clothing or washing (g). 

233. Tho master is not bound, in the case of a domestic 
Forvaut(/0, to provide medicines or medical attendance during the 
illnobs of his servant (i). No liability, therefore, rests upon the 
master, either ns regards the medical man (k) or as regards any 
other person 0), to pay for such medici-ios or attendance on the 

tlu'so oxcopfioiiH 11i(* powoTB Conferred by tlio Act are in addition to and 
not in derogation of tho ordinary powers of a court of summary juris- 
iliclion (F.mployors and Workmen Act, 1875 (38 & 39 Viet. o. 90), s. 9), 
lor uJiirli see tillc Maoistrates, Vol. XIX., i)p. 602 et seq, 

(d) As to the rtimiii.al liability of a master who fails to provide food etc, 
ivlion lie is uudet a k-g.d liability to do so, see title Cuiminai. Law and 
I’uoci [> 17 WE, Vol. IX., pp. 623 ef scq. 

(e) Pop p. 71, nw/c. 

(/) When a yontli serves a maater on trial with a view to appren- 
tieesliip the insirtter cannot, in the absence of ogrooment, charge tor the 
board and lodging ot the joiitli during the agreed probationary period, nor 
alter it, il the youlli slays on beyond that peiiod without any appren- 
(icesbip {Wilhhis v. Wells (1825), 2 C. & P. 231; ISarratl v. Burghart 
(1828). 3 C. iV P. 381 ; Harrison v. James (1862), 7 II. & N. 804; Aitwatera 
V C'oiirhiei/ (1841), Car. & M. 51). In such last case, however, the maater 
may be liable ou an implied contract for wages when he sends tho youth 
away without taking him into appronticosJiip {BhilUps v. Jones (1834), 
1 Ad. As Jil. 333). 

(«) It is siilliciont if the instrument provides for the supply of “ lodging 
and all oilier iieeessaries ” {Abbott v. Bates (1875), 45 L. J. (Q B.) 117, C. A., 
w hoio a cusloiii for the apprentice to pay for clothes was held to be repiig- 
luiiit to tho express terms of the instrument). If tho father has bound 
iumsclf to pay, the iathor and tho ruasteij^may subsequently agree that 
the son to have an allowance, out of w Inch he is to make the necessary 
payments himself {lilackbume v. Dafis (1843), 1 Cor. & Kir. 167). 

(h) SeClen v. Norman (1829), 4 (!. Sc P. 80; a fortiori in the case of other 
servants. 

(i) Simmons v. Wilmoit (1800), 3 Eap. 91; B. v. Smith (1837), 8 C. & P, 
153 ; and see the cases cited in note (1), infra, and p. 119. notes (m)—-(g), 
vast; contra, B. v. Winteraett (InJlabitants) (1783), Cald. Mag. Cas. 298, per 
iJuM.i.u, J., at p. 300. 

(i) Atkins V. BaiiweU (1802), 2 East, 605 : Wennoil v. Adney (1802), 
3 Bos. & P. 247 ; Srarmnn v. Cn^tell (1795), 1 Esp. 270; Cooper v. Phillips 
(1831). 4(’. & P. 581. 

(1) Ntivby V. Wiltshire (1784), 2 Esp. 739. 



Part VI.— Duties of the MAsSfio the Servant. 


ground of ihe relation of the parties as master and servant. For 
this purpose the master’s liability depends solely upon contract. 
If the master himself calls in a medical man for the purpose of 
attending his servant his liability to pay the medical man’s 
charges is clear (nt}. If, on the other hand, the medical man is 
called in by the servant, the master is not liable (n), even though 
the necessity for the medical attendance arises from the fact that 
his servant has met with an accident in the course of his employ¬ 
ment (o). The master may, however, by his conduct ratify his 
servant’s act, and thus render himself liable to pay the medical 
man his charges, in which case it is immaterial that he has suhso- 
quently employed his own medical man for the purpose of attend¬ 
ing his servant (p). A master who pays for medicinob or medical 
attendance is not entitled to deduct the sum so paid from the 
servant’s wages, unless there is a contract betw'een them to that 
effect (q). 

As regards an apprentice, where the instrument of apprentice¬ 
ship, as is usually the case, contains an express provision binding 
the master to provide medicines and medical attendance, if required, 
during (he term (r), the master’s duty is absolute, and on failing 
to discharge this duty he is liable to bo convicted of a luis- 
demeanour («). 

Sect. 2.— Safety of the Employment. 

234. It is an implied term of the contract of service at common 
law that a servant takes upon himself the risks incidental to his 
employment (f). Ajjart from special contract (a) or statute ih), 

(m) St lien v. A'ojwiau (1820), 4 C P. 80; Coopei v Vhillipa (ISOt), 4 
C. & P. 58. 

(n) Cooper v. Phtllipa, supra. 

(o) Wennall v. Adney (1802), 3 Bos. & P. 247 ; Coopery. J^hilhps, supta. 
For illustiatious on “ the couim’ ol employineut,” see pp. 130, 1(58 et *(</., 
post. 

(p) Cooper V. J^Jiillips, supm. 

Iq) Sellen v. JS'oiman, supra. When the servant is a “ workinaii ” 
within the meaning of the Employers and Woikmeu Act, 1875 (38 & 
30 Viet. c. 90) (SCO pp. 103, 115, note (n), ante, 147, post), siK'h 
contract must be in wilting (Tiuck Act, 1831 (1 & 2 Will. 4, c .37), 
8. 23). As to what such writing must contain, boo (\ttls v. Watd (18(>7), 
Jj. B. 2 Q. B. 357. As to deductions liom wages for this puriiose, see title 
Factories add Shops, VoI. XIV., pp 514 et scq. 

(r) See EnCyolopKsdia of Forms and Procederits, Vol. II., pp. 30, 34, 37. 

(«) i?. V, Smith (1837), 8 0. & P. 153; see Offences agaiii'.t Iho J^isoti 
Act, 1861 (24 & 25 Viet. c. 100), s. 26; Conspiiacy, and Piulectiou of 
Property Act, 1875 (38 A: 39 Viet. c. 80), s. 0. 

{t) Smith V. Baker & Sone, [1891] A. 0. 325, per Lord IlEuscnELt, at 
p. 360 ; Johnson v. Lindsay tfc Co., [1891] A. C. 371, per Lord Watson, at 
^382 ; t'homaa v. Quaiteimaine (1887), 18 Q. B. D. 686, C. A., per Bowen, 
fitJ., atp. 601; Hutchinson v. York, Newcastle, and Berwick Bail. Co. (1850), 

6 Exch. 343, per ALPERbON, U , at p. 362. It is otherwise wheie tlio risk 
is not incidental to the employment (JUtAtsfield v. Bnddtley (1876), 34 
L. T. 6965, or where the relation between the parties is not, strictly speaking, 
that of master and servant (Otbbons v. SUindon (1807), 16 L. T. 497). As 
to the master’s liability in case of accident to Hio seivant, sco pp. 134 et seij, 
163 et sea., post. 

(a) Bmy v. Baxendale (1801), 6 II. &■ N, 445. 

(b) See pp. 135 et seq., 153 et seg., post. 
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Sect. 2 . therefore, he cutiiiot call upon hia master, merely upon the ground 
Safety of the of their rolalion of master and servant, to compensate him lor any 
Employ-' injury u'hich he may sustain in the course of performing his 
ment. duties (r), whether in consequence of the dangerous character of 
the work upon which he is engaged (d), or of the breakdown of 
machinery (e), or of the negligence (/) or default (p) of his fellow 
servants or strangers. The muster does not warrant the safety of 
the servant’s employment ; he undertakes only that he will take alt 
reasonable precautions to protect him against accidents (k). 

•* VoUnti nan 235 . The master’s exemption from liability depends upon the* 
fitinjii/M." application of the maxim volenti non fit injuria to the facts of’the 
particular case (i). "Whore, therefore, the risk to which the servant 
18 exposed is not in any way incidental to his employment (fc), or, 
though incidental to the employment, is attributable to the master’s 
personal negligence (Z), no consent on the servant’s part to take it 
upon hiinbolf is to be implied from the existence of the contract of 
service. The servant is, in such cases, entitled to recover damages . 
for any injury which he nay sustain in consequence of his exposure* 
to the risk in the same way as if ho were a stranger. He is 
equally entitled to recover if, in consequence of his youth (in), or 
otherwise (n), he fails to appreciate the risk, or where the ma'iler 
conceals or misrepresents it. k'urther, the master docs not escape 
liability on the ground that the sorvan* knew of the existence 
of the risk, or oven that he appreciated or had the means of 
appreciating it (o); it must be shown, in addition, that the circum¬ 
stances of the case necessarily lead to the inference that the risk 
was voluntarily encountered (2>), and the mere fact that the servant, 
knowing and appreciating the risk, continues at his work does not 

(c) Tunney v. dftdland Bail. Co. (1866), L. R. 1 C. P. 291 (wlieie the 
servant was injured whilst he was being conveyed home from bis work); 
lirydon v. Steveart (1855), 2 Macq. 30, II. L. (wheie the scivant was eoming 
up out oi a coal pit for his own purposes). 

(d) Smith V. Baker A Nows, [1891J A. C. 325; irctb v. Rennie (1866), 4 
F. AiF. 608; Woodley v. Metropolitan IHstnct Bail. Co. (1877), 2 12x. D. 
384, C. A. 

(e) Saxton v. Ilawkewortk (1872), 26 L. T. 851, Fx. Ch. 

(/) Orif/Ma v. Gidloto (1858), 3 H. & N. 648. 

( 7 ) Hall V. Johnson (1865), 3 H. & C. 689, Ex. Ch. 

(k) Bond V. IFiitfon & Sons (1908), 24 T. L. R. 2:)8 ; Brydon v. Steienrt 
(1866), 2 Macq. 30,11. L. As to the liability of the mailer for bis own 
negligence, see pp. 128, 134 et seq , post. 

(t) Smith V. linker Sons, svpta; Thomas v. Quarteimaine (1887), 18 
Q. B. D. 686, C. A. ; Membery v. Oreat Western Bail. Co. (1889), 14 Ai>p. 
Cas. 179; Toselund v. West Ham Union, [1906] 1 E. 1). 638. As to the 
defence of volenti non fit in)una, see also tittes Ni,GLiG£ncB; Tort. 

(k) Mansfield v. Baddeley (1876), 34 L. T. C06 ; compare Bartonshill 
Coal Co. V. McGuire (1868), 3 Macq. 300, II. L., per Lord Chelmsford, 
L.C., at p. 311. M 

(/) As to the evidence requii'ed to support an action for negligence bj^ 
seivant against his luaster, see pp. 128 et seq., post. 

(ni) Onszle v. Frost (1863), 3 F. Sc P. 622; Bass v. Hendon Urban 
■Dhhiet Council (1911), 28 T. L. R. 8. 

(n) Thomas v. Qunrlermaine, supra, per Bowen, L.J., at p. 696. 

(o) SmiOi V. Baker di Sons, supm, per Lord Watson, at p. 366 ; Boey v. 
Dublin anti Belfast Junction Bail. Co. (1870), 6 1. R. C. L 206. 

(p) Thomas v. Quarteimaine, iiipra, per Bowten, L.J., at p. 697; Yar¬ 
mouth V. Frmue (1887). 19 Q. B. D. 647. 

¥ 
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of itself imply his consent to encountering it and to trust to himself 
to Jieep froni injury (g). 

The nature of the risk and the servant’s connection with it 
must also be taken into consideintion (r). If the possible cause of 
danger is under the servant's ow’ii control, as in the case of a 
defect in a machine of such a nature that his personal danger and 
lopsequont injury must be produced by his own act, and the servant 
Nearly foresees that there is a likelihood of such a result, the fact 
th4t he continues to work must be regarded as consent (s). No 
consent is, however, to be implied where ho has complained to the 
masler of the risk and the master has promised to remedy it (a), 
and even his express consent to continue at his work, if given on 
the faith of the master’s promise, will not relieve the master troui 
the consequences of failure to fulfil his promise (i). If, on the 
other hand, the cause of the danger is beyond his own control, his 
failure to mako a complaint may amount to acquiescence and 
exempt the master from liability (c). 

236. \Vliere the injury to the servant arises from the breach of 
an expiesh statutory duty on the part of the master to take the 
Xireaeribed iirocautioiib to piotect the servant from danger, the maxim 
Loliud non fit iiijuna is not ai)ifik‘able(d). In such cases, howover,^ 
the defence of contiihutory negligence may bo a good defence to an 
action for damages by the servant (^). 

SncT. Character oj the Servant. 

237. A master is under no duty cithor to givo a servant a 
written testimonial as to cbai.icf(r on leaving his eniiiloy mout {J) 
or to answer inquiiios of persons wishing to take him into their 
&eivice((/), and the servant has, theiefoie, no remedy in tlio event 

(o) Smith V. linker db Sont,, 118911 A. C 325; Watlinq v. Oahtlcr (1871), 
L. K ti Kxoh. 73 , liiookc v. Hmmdm (1890), 63 L. T. 287. 

(r) Smith V. Baker <tr Sont,, auina. 

(«) nrtffilha V. Gidlovr (1858), 3 II. & N 648. 

(tf) Claike V. Ilolmes (1862), 7 II. & N 937, Ex. Ch. ; Uolmea v. 
Woithington (1801), 2 F. & F. 533 ; compaie Smith v. Douell (1862), 3 Ac 
F. 238. Evou a coniinuanco at woik altoi the master’s Tofn''al to remedy 
thu defect is not in itself sufheient (Brooke v Bnmsden (1890), 63 L. T. 
287; Smith v. Baler & Sont, supra, pei Lord at p 357), cottiparo 

Assop V. Yaica (1858), 2 11. & N. 768. 

(b) Clatke v. Holmes, supra. 

(c) Thomas v. Quarlermatne (1887), 18 Q. B. D, 685, T. A. ; but see 
Smith V. Baker & Sons, supra, per Lord HKKSCiirLi,, at p 365 

(d) Baddeley v. Oraniille (Hurl) (1887), 19 Q. B. I). 423. But the faet 

thac certain matters which were defences at common law have been taken 
away from the master by statute, so that (indiiectly) now obligations are 
l^d on the m.aster, does not aifeot this defence (Thomas v. Quartemiaine, 
n^'a, per Bowen, L J., at pp 692, 693 ; per Far, L J., at p. 703); and 
see p 129, post. As to penalties iiicnired by the owner of a fax'toij or 
workshop in consequence oi neglect to perfbrm stalutory duti(‘N. aee title 
FactO'Rit.s and Shops, Vol XIV , pp. 531, 532 ^ 

(e) Stuart v. Evans (1883), 49 L. T. 138; Weblm v. Ballard (1886), 17 
Q. B. D. 122, per A. L, Smiih, L.T , at p. 127 ; Britton v. Gieat Westetu 
Cation Co. (1872), L. R. 7 Exch. 130, per Bramwell, B . at p 1.17. 

(/) Carrol v. Bird (1800), 3 Esp 201. 

(g) Compaie Handley v. Moffat (1872), 7 I. R. C. L. 104. 

H.L.—XX. , H 
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Sect. 8 . (yf tjjg master refusing to do so, however great the consequent 

Character <st injury may be. If the master chooses to make a statement as to 

Uie SerTfUit, the servant’s character and the servant in consequence suffers 
damage, either by being unable to obtain employment, or by being 
dismissed from the employment which he may have obtained, 
his nglit of action depends solely upon whether the statement 
is actionable as being defamatory (h). If, therefore, the statement 
i-j tnio, no action will lie against the master (0- Even though it is 
unli lie it is a privileged communication (A-), since it is of importance 
to the public that characters of servants should be readily given (Z), 
and there is, therefore, a presumption that it was made bond fide (in). 
The privilege is, however, qualified only, and may be rebutted upon 
proof of express malice (n). Thus, the servant is entitled to succeed 
if he proves that the statement w'as false to the knowledge of the 
master (o); and the existence of express malice may be inferred 
from the nature and contents of the statement (p), or from the 
ciiciiTiistances (q) and manner (r) in which it is made. The conduct 
of 1 ho master may also ho taken into consideration ns indicating 
that the communication was made maliciously («). 

Bztpntof 238. The privilege not only attaches to communications made 
to persons who are thinking of engaging the servant (t) or have 
already taken him into their service (u), hut extends also to conimu* 
nicutions made to his previous employers (1) or to the employment 
agency through which he may ha\o been procured (c). Statements 
made to other persons are not privileged (d), unless it aiipcars 


(h) As to what constitutes defamation, see, generally, title lauLL akd 
Slander, Vol XVITl., pp. 618 et seq ; and as to servants’ cliaiacters, 
see ibid., p. 688, and the cases referred to tbid., note (k). 

(i) Ibid , p. 670. 

(k) Rogers v. Ohjton (1803), 3 Bos. & P. 687 ; Fountain v. Boodle (1342), 
3 Q. B. 6 ; Uarrw v. Thompson (1853), 13 C. B. 333 ; R. v. Ferry (1883), 
16 Cox, C. C. 169 TLo communication, if in wnting, is not, however, 
privileged from production (Webb v. Bast (1880), 6 Ex. I). 108, C. A.; title 
Discovery, Inspection, and Jnterrogaiories, Vol. XI , p. 84). 

(l) Edmonson v. Stephenson (1766), Bulier, Law of Xisi Piius, 8. 

(m) Rogers v. Clijton, supra. 

(a) As to qualified privilege, see, generally, title Libel and Slandeb, 
Vo) XVllI., pp. 685 et eeq. As to the effect of express malice, see teid., 
PI). Ill et seq 

(o) Fountain v. Boodle, e-apra 

(])) Ibid. , Fryer v. Kwynereley (1863), 15 C. B. (n. S.) 422. 

(q) Rogers v. Clifton, "snpta; Pattison V. Jones (1828), 8 B. 5s C. 

678. • 

(r) Pattison v. Jones, supra. 

(s) Kelly V. PaifingUm (1833), 4 B. & Ad. 700 ; Rogers v. Clifton, supra ; 

Jackson v. Uopperton (1864), 16 C. B. (N. s.) 829 ; Murdoch v. FwidukUm 
(1886), 2 T. L, fe. 216, 614, C. A. ^ 

<f) Fountain v. Boodle, supra. 

(а) Gardner r. Slade (1849),'l3'Q. U. 796 ; Webb v. East (1880), 5 Ex. D. 
108,1’ A. 

(б) Ihxon V. Parsons (1868), 1 P. &. P. 24. Where the servant is in the 
empio} ment of two masters at the same time, a communioaiiou from one 
to the other is privileged (Hanis v. Thompson, supra). 

(e) Faiquhar v. Eeish (1890), 17 R. (Ct. of Boss.) 716. 

(d) Compare Finden v. Westlake (1829), Mood. & M. 461. 
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from the circumstances in which they are made that the master and s. 1' 

the person to whom they were made had a common interest in the Charaetwo^ 
sabjeot^-matter of the statement (e). Thus, the master is entitled to the Berton^ 
inform his other servants (/), or bis onstomera with whom hts 
servant has been in the habit of dealing {g), that the seiTant is no 
longer in bis employment. It does not necessarily follow, however, 
that a stateinent of the reasons for the servant being no longer 
employed slmuld be equally privileged. To justify any such state¬ 
ment it must be made to a person such as n fellow servant (/j), or, 
where the employer is a company, a shareholder of the company (t), 
who has an interest not merely in the fact of the servant ceasing to 
bo employed, but also in the reasons therefor {k). 

It is not necessary that the communication should bo made by 
the master whose semce the servant defamed is leaving. The 
privilege equally extends to a communication made to his present 
master by a former master {1), or even, where the facts are not 
inconsistent with its existence, by a stranger (;n). 

239. The master is protected whether the statement is spoken whon 
or written (ji). The statement may be made in answer to pnvileRc 
inquiries (o), or may bo volunteered by the master (/»); and even 
where the master so conducts himself as to invite inquiries, irr 
answer to which he makes the defamatory statement, the privilege 
is not neco^Nsarily rebutted (q). It must be observed, however, 
that whilst an answer given to an inquiry made by a would-be 
employer (r), or even by a friend of the servant (a), is clearly within 
the piivilego, the fact that the master in the absence of sulTicieut 


(e) Taylor v. JJawklns (1S51), IG Q. B. 308 ; Joriea v. Thomm (1885). 
53 L. T. 678 ; compare Johnson v, Evans (1790), 3 lisp. 32; Toogood v. 
Spyring (1834), 1 Ur. M. & B. 181, per Parke, B., at p. 193; and seo title 
Libel ajui Slander, Vol. XVIII., pp. 686, 687. 

(/) Runt v. Great Northern Bail. Co., [1891] 2 Q B. 189, C. A.; Somer¬ 
ville V. Uavpkins (1861), 10 C, B. 683. 

(c) Nevill V. Fine Arts and General Insurance Go., [ISOS] 2 Q. B. 156, 
C. A. 

(A) Hunt V. Great Northern Bail. Go., supra; Somerville v. Hawkins, 
supra; compare Manby v. }Vitt (1856), 18 C. B. 544. 

(i) Lawless v. Anglo-Egyplian Cotton Co. (1869), L. K. 4 Q. ]3. 262 ; 
Ramon y. Falle (1879), 4 App. Oaa. 247, P. C.; compare Shit v. Evans 
(1887), 3 T. L. R. 693, 

(A) A statement of the reasons for dismissal may also be given to tLo 
parents of the aervant {Fowler v. Homer (1812), 3 Camp. 294), or other 
persons in loco parentis {Aberdlin v. MacUay (1893), 9 T. L. B. 539). 

{1) i)ixon V. Batsons (1858), 1 F. & F. 24. 

(m) Stuart V. BeU, [1891] 2 Q. B. 341, C. A.; compare Amann v. Damm 
(1860), 8 0. B. (N. sA 597. 

(n) Edmonson v, Stephenson (1766), Bnller, Law of Nisi Prius, 8. 

(o) Weatherston r. Hawkins (1786), 1 Terpi Rep. 110; Child v. Affleck 
(1829), 9 B. C. 403. 

(p) Fattison v. Jones (1828), 8 B. & C. 678 ; compare Stuart r, Bell, 
•ufA'a. 

(q) Harris v. Thompson (1853), 13 C. B, 333; Fattison v. Jones, 
supra. 

(r) Child V. Affleck, supra. 

(«) WecAherhUm v. Hawkins, supra; King v. Waring (1803), 6 Kt.p. IS : 
compare Bold v. Blisland School Boa/rd (1001), 17 T, L, R, 62d. 
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justification volunteers a statement, in answer to inquiries, is 
evidence of malice (t). At the same time the master is entitled 
to correct any statement which may have been made as to his 
servant’s character, if he subsequently discovers facts which he did 
not alieiuly know (a), and the privilege extends to statements as 
to his servant’s conduct after the latter has left his service (b). 

240. A master who makes a false and fraudulent statement as 
to his servant’s character is liable to an action at the suit of any 
person injured thereby (c). A servant who forges and utters a 
testimonial purporting to be given by his master is guilty of a 
misdemeanour at common law(cO. 

241. Though the letters written by a master in answer to 
inquiries as to a servant's character remain the master’s property, 
a general testimonial, which is intended to be used as a voucher 
on future occasions, becomes the property of the servant (e). An 
action will, therefore, lie at the suit of tho servant against any 
subseciuent employer who defaces any sucli testimonial by writing 
a defamatory statement upon it(/). 

Sect. 4 .—Indeminty to the Servant. 

242. From the existence of the relation of master and servant 
a duty is to be implied on the part of tlio master to indemnify or 
to reimburse his servant, us the case may be, against all liabilities 
and in respect of all expenses incurred by the servant either in 
consequence of obedience to his orders or in the reasonable porform- 
ance of the duties of his employment (. 7 ). No right of indemnity 
or reiiiibursenient, however, e.xists where the liabilities or expenses 
are incurred by the servant for his own purposes, or whore, though 
incurred on the master’s behalf, they are not covered by tho 
authority to bo implied from the course of the servant’s omploymont, 
or from tlie master's subsoquont ratification (h). 

243. A servant loses his right of indemnity or roimlmrsoment, 
notwithstanding the fact that he was acting in the course of his 
employment, where the liabilities or expenses did not arise out of 
the nature of the transaction which ho was employed to carry out, 

(0 L’aihson v. Jones (1828), 8 B. & C. 578 ; Fomiain v. Boodle (lh‘2), 
3 Q. B. 5; and boo title Libel and Sr.AND£K, Vol. XVIII., p. 686. 

[а] Gatdner v. Skids (1841)}. 13 Q. B. 796 ; Child v. Affleck (1829), 
9 H. & (". 403. 

(б) Child V. Afflecl, supra. 

(c) Foster v. Charles (1830), 6 Bing. 396; jrj71.in v. Feid (1854), 16 C. B. 
192. Th 9 liability iu, ol couifle, snbjc^ct, in cases witbin it, to the Statute of 
Piunds Aniendmont Act, 1828 (9 (loo. 1, c. 14), s. 6; sco titles Guabaetee, 
Vol. XV., pp. 466 et seq.; Mi8RErKESENr\TiON AND Fraud, pp 731 et seq,, 
'post. 

(d) Soe title Chimin al Law and Proc iidure, Vol. IX., p. 711, note (e). 

(f) irmnlio/i V. Jl/ox/an (1888), 20 (i. B. D. 635, per Huddleston, B., 
at p. 638. 

(/) Wejinhak v. Jloigan, supra; Morris v. Birch, [1895J 1 Q. B. 639, 
decided on tho London Hackney Carriages Act, 1843 (6 & 7 Viet. c. 86), 
B. 32; but see Taylor v. Bou?an (1836), 7 C. & P. 70; compare Hurtell 
V. mils (1846), 2 6. B. 295 ; Bogers v. Macnamara (1863), 14 C. B. 27. 

(g) Adamson v. Jarvis (1827), 4 Bing. 66; compare Dugdale ▼. Lovering 
(1876), L. R. 10 C. P. 106. 

(A) See title Agenct Yol. L 107. 
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but were solely attributable to his own default or breach of duty (t). 
The right is also lost where, by reason of his conduct, he has 
forfeited his right to receive any remuneration for his services (A). 

244. Where the transaction in \ihich the servant is engaged is 
unlawful the servant is not entitled to be indomiiilied against the 
consequences of his own unlawful act (i). He cannot, therefore, 
enforce even an express promise on the part of the master to 
indemnify him {m). It is necessary, however, that he should 
be in pari delicto with hia master (n). If the act done by 
the servant is one which is not on the face of it unlawful, but 
which his master appears to have a right to authorise him to 
do, the servant is not deprived of his right of indemnity by 
reason of tho act turning out to have been unlawful (o). 
Even where the transaction is primd facie unlawful he is entitled 
to his indemnity if he was led to believe by the master, and 
was justified in believing, that in the circumstances of the case 
the transaction was one in which he might lawfully engage (^i). 
Since, howe\er, tho right of the servant is based upon his own 
personal innocence, he cannot recover wdiere he knows or must bo 
presumed to know that tho transaction was unlaisful (g). 

Part VII.—Duties of the Servant to the 

Master. 

Sfot. 1 .—During Emplot/ment. 

245. It is tho duty of the servant to obey the master’s lawful 
orders (r) and to serve him faithfully(«). It is also tho servant’s duty 
to take proper care ot such property of the master as is entrusted to 
his charge (f) and to exorcise reasonable care and skill in the discharge 
of his duties (a); and for negligence in these respects the servant 
may be made liable to tho master in damages (6). 

(t) Soo title Agoncy, Vol, I , p. 11*7. 

(L) Compaio Lewis v. Samuel (1846), 8 Q B. 685. 

\l) Southern V. How (1618), Cro. Jao. 468 ; compare Shacketl v. liustor 
(1836), 2 Bing. (n. c.) 634. 

(w) Sm^^h (ir. H.) (& Son v. Clinton (1908), 25 T. L. li 34- 

(n) Dixon v. Fawciis (1861), 3 E. & E. 537. 

(o) Adamson v. Jarvis (1827), 4 Bing. 66, She(neld Corporation v. 
Barclay, [1906] A. C. 302, per Loid Halsburt, L.f’., at p. 397, approving 
Dugdale v. Loverinq (1876), E B. 10 C. P. 196 

(p) Burrows v. Rhodes, [181f9] 1 Q. B. 816. 

(g) Adamson v. Jarvis, supra, per Best, C.J , at p. 73 , Southern v. 
How, supra. 

(r) See pp. 64, 98, ante. A servant who has been oidcrod to produce at 
a trial, un«fer the Foreign Tribunals Evidence Act, 1866 (10 & 20 Viet, 
c. 113), 8. 6, documents in his physical possession is not bound to produce 
them unless it can bo sho'wn that he 4ias such custody, possession, oi 
control of tho documents a.s would empower him to produce thorn without 
the authority of his master {Jiecles ifc Co, v. Louisvule and Ifashvtlle Rail¬ 
road Oo. (1911), 28 T. L. B. 67. C. A.). 

Is) See pp. 99, 101, ante. 

(t) See Salop (Countess) v. Crompton (1600), Cro. Elia. 777, 784. 

(a) See p. 100, ante. 

(b) See, e.g., Lewson v. Kirk (1610), Cro. Jac. 266; Hussy v Facy 
(1666), 1 Lev. 188; Stuiaore, Weston S Oo. v. Breen (1886), 12 App. Cas, 
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siEOT. 1. There ie, however, no such breach of duty if the loss ie occasioned 
During by mere accident or circumstances beyond the servant’s control (c). 
Employ- Proteclioti and allegiance being due to the master, a servant may 
ment. justify an assault committed in his defence (d). 

Sect. 2. —After Emphymmit, 


Assaolt in 

maatei'B 

defence. 

Implied term. 


Breach of 
• trust. 


246. It is an implied term in a contract of service that the 
servant shall aet with good faith towards his master {e). It is a 
breach of that term, entitling the master to an injunction (/) 
or damages, or both {g), if after leaving his employment the 
servant uses against the interest of his late employer information 
surreptitiously gained by him during that employment (/i ); or such 
act may be regarded as a breach of trust or confidence without 
reference to any implied contract, in which event the servant will be 
liable to the same consequences (i). There is, however, nothing 
illegal in a servant, during his employment, endeavouring merely 
to recommend himself to his master’s customers with a view to 
securing their custom should he subsequently set up in business 
himself (A;). 


698. Ajb to the iPincdJos for bicach of contiact, see p. 107, ante. As to 
negligence generally, see title Ncoligence. 

(o) Savage V. WaUhew (1707), 11 Mod. Bep. 13d, per Holt, C.J. ; Niekson 
V. BroAan (1713), 10 Mod. Bep. 109, 111. 

(d) Leewerd v. Baeilee (1095), 1 Sulk. 407; see also title Criminal 
Law and Pbocjsdubk, Vol. IX., p. 609. 

(6) Babb V. Green, [1895] 2 Q. B. 316, 0. A.; Moriaon v. Moai (1861), 
9 Ilaje, 241 ; and see title Aoency, Vol. I., p. 184, and pp. 99, 101, ante. 

(/) B.g., Lamb v. Evane, [1893] 1 Ch. 218, C. A. ; Louie v. Smellie 
(1896), 73 L. T. 220, C. A. { Merrvweather v. Moore, [1802] 2 Ch. 618 ; 
Summers di Oo.^ Ltd. v. Boyce and Kinmond d; Co. (1907), 97 L. T. 606; 
and see title Inouncxion, Vol. XVII., pp. 256, 266. 

(ff) E.g., Bobb v. Green, supra. 

(h) Uelmore v. Smith (2) (1886), 36 Ch. D. 449, C. A., per Bowen, L.J., 
at p. 466; Lamb v. Evans, supra; Bobb v. Green, supra. In tlte last 
case the defendant, while in the plaintifE’s employment as his seivant, 
copied &om his employer’s books a list of customeis with their addresses, 
his intention being to use the list, after leaving the employment, to sot 
up a rival business and induce the plaintiff’s customers to deal with Umself. 
See also East Anglian Bail. Co. v. Lythgoe (1861), 2 L, M. & P. 221 ; Me*ver 
V. TFAflfi (1846), 5 Q. B. 447 ; Worthington Pumping Engine Oo. v. Moore 
(1002), 19 T. L. B. 84 ; and Kirohner A Co. v. Qruban, [1009] 1 Ch. 413, 
422. In Merryfpeather v. Moort, supra, Kbkewich, J., restrained tlio 
clerk to a firm of engiue-makers from publishing or communioating 
a table of dimensions of engines on the ground that it was an abuse of the 
conff dem%, necessarily existing between the Mefendaut and his employers, 
to use, ex6ept for the purposes of service, the opportunities which that 
service gave him of gaming information. See also the coses relating to 
grounds of discharge cited at pp. 98—101, ante. 

(t) Yovait V. Winyard (1820), 1 Jao. & W. 394, where the defendant 
was rostralned from using or communioating cerriun veterinary recipes 
obtained while in the plamtifi's employment, “ on the ground oi there 
having been a breach of trust and confidence ” ; and see title Injunc¬ 
tion, Vol. XVII., p. 255, note (i); Turner v. Bobinson (1833), 6 B. & Ad. 
789 (as.<>Hting apprentice to quit service); Boston Beep Sea Fishing and 
lee Co. V. AnseU (1888), 38 Ch. D. 330, C. A. (receiving commission). 

(k) Nichol V. Mantyn (1779)t 2 Eap. 732, per Lord Ebnton, C.J., at 
pp. 733, 731: “ A servant, while engaged in the serviee of his master, has 
no right to do any aet which may injure his master’s trade, or undermine 
his busioMS»but every one has a right, tf ha qstt, to better bis situation ia 
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247. A servant is entitled to set up in business in competition Sbot. s. > 
with bis late master after quitting his service, and to use the know* After 
ledge as to business methods acquired by him during the service (2). Enudny* 

But a master and servant may enter into an agreement, which will 
be duly enforced (m), whereby the servant is prohibited from com- Competition 
peting in business with his employer (n), or from soliciting his buBittess, 
employer’s customers (o), after the termination of the period of 
service. 


Part VIII.—Criminal Liability of the Servant, 

Sect. 1 .—Breach of Contract amounting to a Criminal Offence. 

248. The wilful and malicious breach of a contract of service in general, 
is, in certain circumstances, an offence punishable with fine or 
imprisonment (p) ; and special provisions apply to persons employed Gan and 

in the supply of gas and water {q). water supply 

Sect. 2 .—Criminal Offmees committed in the Course of Employment. 

249. The criminal law makes special provision for dealing with Embc/isie. 
servants who steal or embezzle the property of their masters; and “ent etc. 
certain classes of servants are punished with exceptional severity (r). 

250. There are, in addition, various statutory provisions relating Offences 
to persons employed in particular manufactures («). It is an offence 

----—------m-miifac- 

the woild ; and if he does it by means not contrary to Jaw, though the ‘"res. 
master may bo eventually injured, it is damnum absque in)nrifJ.’' 

(I) Louis V. Smellie (1806), 73 L. T. 220, C. A., yer Lindlbt, L.J., at 

p. 228. 

{m) As to agreements in restraint of trade entered into between master 
and servant, see, generally, pp. 88—90, ante; see also title Trade and 
I'RADE Unions. 

(n) Ohesman v. Nainby (1727), 2 Stra. 739 ; Sainter v. Ferguson (1849), 

18 L. J. ( 0 . P.) 217 ; Baines v. Oeary (1887), 36 Ch. D. 164. 

(o) Homer v. Ashford and Ainswoiih (1826), 4 L. J. (o. s.) (c. P.) 02 ; 

I>uh(msl,% & Sons v. Ooldstein, [1896] 1 Q. B. 478, C. A. 

ip) Conspiracy, and Protection of Pioporty Act, 1875 (38 & 39 Viot. 
c 86), s. 6; see title Criminal Law and Procedure, Vol. IX., pp. 666, 

666 . 

(}) See titles Criminal Law and Procedure, Vol, IX., pp. 604, 66C; 

Gas. Vol. XV., p. 367 ; Water Supply. 

(f) See title Criminal Law and Procedure, Vol. IX., p, 644 (larceny 
by servant); pp. 660 et seq. ^embezzlement); see E. v. Messer (1911), 132 
L. T. Jo. 62, C. C. A. As to the offence of taking com, contrary to ordors, 
for the purpose of feeding the master’s horses, see title Criminal Law 
AND Procedure, Vol. IX , p. 629, note (n). 

(s) These manufactures are (1) woollen, worsted, linen, cotton, flax, 
mohair, and silk hosiery manufactures (Hosiery Act, 1843 (6 & 7 Viet. 

0 . 40); (2) felt, hat, fustian, iron, leather# iur, and hemp manufactures 
(Praudfl by Workmen Act, 1748 (22 G'eo. 2, o. 27), as amended by^the 
Frauds by Workmen Act, 1777 (17 Geo. 3, o. 66), and Hosiery Act, 1843 
(6 & 7 Viot. 0 . 40), s. 1). As to oifences by workmen emploj^d in 
factories, see title Factories and Shops, Vol. XIV., p. 634, and see 
ihid., pp. 631—636. As to offences committed by miners, see liUe Mines, 

Minerals, and Quarries, pp. 497 et seq., post. As to tr^e generally, see 
title Trade anx> Trade Unions. 
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punishable on summary conviction (f) for any such person fraudu¬ 
lently to sell, pawn, purloin, or otherwise dispose of niatorials 
entrusted lo fiim for the purpose of being manufactured or worked 
up (a). To constitute an olTencc it is sulScicnt if the materials, or 
their remains, as the case may be, are not returned to the employer, 
at his request, within a specified time (&). It is also an offence for 
any such person fraudulently to ilisjiose of the tools, or other nppa- 
latus (f), entrusted to him for the purpose of manufacturing or 
working up the materials (d). PoNser is given to the employer, at 
ail reabonable times of the day, to enter any premises where the 
manufacture is carried on, for the purpose of inspecting the slate 
and condition of the materials (c) or tools ( f) entrusted to the 
occupier, who is bound under a penalty to admit him. 

Provision is made for the punishment of poisons who knowingly 
purchase, receive (v), or dispose of (/<) any materials or tools which 
have been fraudulently disposed of, and for the granting of search 
warrants upon reasonable cause for suspicion (i). 


Part IX.—Liability of the Master in Case 
of Accident or Death. 


Be( t. 1.— Planter's Duty at Common Law (k). 

STni-Sj,cT. 1 .—In (tencral. 

Original 261. The common law has from early times imposed a duty on 

common law the master to take lilting care to see that the servants, jointly 

dutj. __ _ _ __ _ _ ___ 

(t) Under tlie Hosiery Act, 1843 (6 & 7 Viet. c. 40), s, 21, costs may be 
awarded to a successful defendant As to cntoreoniont of orders ol com Is 
of sumiuory jurisdiction, see title Maoi'ijha'iks, Vol. XIX., pp. (i()2 ft set]. 

(а) Hosiery Act, 1843 (6 & 7 Vict. o, 40), a. 2; Frauds by AVoiknien 
Act, 1748 (22 Geo. 2, c. 27), s. I. 

(б) Hosiery Act, 1843 (fl & 7 Vict. c. 40), s. 3; Frauds by VV'orkinon 
Act, 1748 (22 Geo. 2, c. 27), s. 7. 

(c) Including ingredients used for dyeing (Frauds by Workmen \t t, 
1777 (17 Geo. 3, c. 56), s. 16). 

(d) Hosiery Act, 1843 (6 & 7 Vict. c. 40), s. 2; Fiauds by Workmen Act, 
1777 (17 Geo. 3, c. 66), s lb, 

(e) Hosiery Act, 1843 (6Ac 7 Vict. c. 40), s. J J (wliich permits inspection 
by an agent); Frauds by Woikincn Act, 1777 (17 Goo. 3, c. 66), ss. 16, 16. 

(/) Under the Hosieiy Act, 1843 (6 & 7 Vict. c. 40), s. 13, the employer 
cannot inspect new inventions not disclosid to the public. 

{g) Ibid., B. 4 ; Frauds by Woikmen Act, 1748 (22 Geo. 2, c. 27), s. 2 ; 
Finuds by Workmen Act, 1777 (17 Geo. 3, c. 56), s. 10. 

(h) Hosiery Act, 1843 (6 & 7 Vict. c. 40), s. 5 j Frauds by Workmen 
Act, 1777 (17 Geo. 3. c. 66), 8^. 5, 16. 

(i) Hosiery Act, 1843 (6 & 7 Vict. c. 40), s. 8; Frauds by Workmen 
Act, 1777 (17 Goo. 3, c. 56), ss. 10, 16. The police are empowered to 
arrest on suspicion (Hosiery Act, 1843 (6 & 7 Vict. o. 40), s. 9 ; Frauds by 
Workmen Act. 1777 (17 Geo. 3, c. 66), s. 11); see title (.’riminal Law and 
PbOCBduke, Vol. IX., p. 303, note (/). 

(k) The master's responsibility to make compensation in case of the 
accident ui death ol a sorvant lias a threefold origin, i.e., (1) the common 
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engaged with him in carrying on hia work or industry, shall not Sect. i. 
suffer injury either in consequence of his personal negligence, or Master's 
through his failure properly to superintend and control the under- Duty at 
taking in which he and they are mutually engaged (1). Common 

A breach pf this duty causing personal injury has always given 
the servant a right of action for reparation. For his own personal 
negligence a master was always liable, and still is liable, at common 
law (m); and if the master actually takes part in the work himself, 
he is responsible for his negligence to a servant equally as to n 
stranger (n); while if the master is a private firm the negligence of 
one partner is accounted the negligence of the master (o). 

252. The duty to superintend and properly to control his work or Extent of 
industry in the interest of the safety of the servants extends to:— 

(1) The provision of proper and suitable plant. It is negligence 
for vrhich a master is liable if he knows or ought to know (p) that 
the machinery or tackle to bo used by the persons employed by him 
is improper or unsafe, and notwithstanding that knowledge sanctions 
its use (r/). An employer is bound at common law so to carry on his 
business as not to expose his workmen to unreasonable risks (r). 

(2) The selection of fit and competent fellow servants. 'VVhero 

the master personally selects his servants he owes a duty to each 
to select and engage only such as are fit and competent (s). * 

(3) A proper system and control of the worL If tlio system 
upon which the work is carried on is defective, and the system 
has been devised or approved by the master, or where, a proper 
system having been laid down, it is negligently departed from, and 
the departure is known or (it maj^ be) ought to be known (f) to the 
master, he is liable to a servant who thereby suffers injury («). 

(4) The observance of regulations imposed by statute. Where 
an absolute statutory duty is imposed upon the master to secure 
the safely of his servants he is liable to his servants for the conse¬ 
quence of a breach of this duty. Probably, in such a case, he 
Ocinnot rely upon the dclence of common oinployment (h), neither 

law ; (2) tlio Employers’ Liability Act, 1880 (43 44 Vict. c. 42) (scop. 134, 

posO ; (3) tlio Workmcii’a Coiniiensation Act, 190ft (6 Edw. 7, c. 68) (see 
p. 153, poii). 

(l) As to tlio master’s duty in respect of the safety of oniploymoiit, see 
p. 119, anie. 

(m) Thomas v. Quartcrniaine (1887), 18 Q. B. D. 685, C. A., per Bowen, 

L.J., at p. 691. As to negligence in geneial, see title Negligence. 

(n) Ashworth v. Stomwvx (18G1), 3 E. Aj E. 701. 

(o) Mellors v. Shaw (1861), 1 11. A S. 437; see title Partner.suip. 

(p) See Indermaur v.Uamcn (1866), L. R. 1 C. P. 274, per WiLLES, J., at 

p. 288. 

(g) MeUors v. Shaw, supra, per Crompton, J., at p. 444; Paterson v. 

Wallace <fc Co. (1854), 1 Macq. 748, II. L. ; llnU v. Johnson (1865), 3 

U. & C. 589, Ex. Ch. ; lirudx>nv. Stewart (1850), 2 Macq. 30, U. L.; Roberts 

V. Smith (1867), 2 H. & N\ 213, Ex. Ch. 

(r) Smith V. Baker c& Sons, (1891] A. C. 325; per Lord IIerscuell, at p. 362. 

(•) Burtonshill Coal Co. v. Reid (1858), 3 Macq. 266, H. L. , 

(<) Compare Indermaur v. Dames, supra. 

(a) Sword v. Cameron (1839), 1 Dual. (Ct. of Sobs.) 493 ; Smith v. 

Baker & Sons, supra; Drydon v. Stewart, supra ; Brown v. Aeon nylon 
Colton Co. (1865), 3 H. & C. 611. 

(5) This seems to be the decision in Oroves v. Wimbome (Lord), [1898] 2 
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is it necossarj to prove negligence (c). The action is founded upon a 
breach of etatutory duty causing injury to ono for whose benefit 
the duty was imposed (d). 

253. TJie master's liability in respect of his common law obliga¬ 
tions depends upon the extent to which he actively’ interferes in 
the control and management of the work or business. 

Ilis duty must be determined by reference to all the circum¬ 
stances of place and time. In many cases it is convenient, 
sometimes necessary, that the duty imposed upon him should be 
delegated. If the duty is delegated to a competent subordinate the 
responsibility of the master in respect of his primary common 
law responsibility consos. The master is only liable to his servant 
for a breach of that which he has contracted with him to do (e). 
A master rarely, if ever, contracts in express terms with a servant 
personally to superintend the work, and there is no such contract 
implied bylaw from the relationship. Further, the master is often 
wantiug in the skill and experience requisite to ensure efficiency and 
safety, and in many cases the magnitude of his undertaking renders 
a personal superintendence impossible!/). 

254. The exception to the master's power to delegate his common 
law duty arises where the duty is an absolute statutory duty imposed 
upon him in his capacity of master; and while an action for breach 
of this duty need not be based upon negligence, the breach of a 
statutory duty may be regarded as negligence (^). 

255. A failure to maintain proper plant and equipment and 
competent servants is equally a breach of the mabter’s duty at 
common law as is a failure to provide them in the first instance, 
lie must keep tho machinery in the condition in which, from the 
terms of the contract or tho nature of the employment, the servant 
has a right to expect that it will be kopt(?i)- This involves a 
duty to inspect from time to lime the plant and equipment employed 
in the undertaking, whether inanimate or animate (i). 

Even whore tho master has delegated the duty of seeing that his 

Q. B. 402, C. A., but Vaugiun Williams, L.J., at p 413, expresses 
some doubt on the point. As to common employment, see pp. 132 et tf«f, 
poet. 

(c) Holmes v. Clark (1861), 6 H. & N. 349 ; (1862), 7 II. & N. 937, 
Ex. Ch. j Coe V. PlaM (1861), 6 I’xch. 752; Baddeley v. Granville {Earl) 
(1887), 19 Q. B. D. 423 ; Groves v. WimJtorne {Lord), [1898] 2 Q. B. 402, 
C. A.; David v. BrtlannU Merthyr Goal Co., [1909] 2 K. B. 146, C. A. 
The question whether statutory rules fix an absolute statutory duty on 
the employer has been questioned by the Scottish courts {Itett v. Dalmeny 
Oil Co., Ltd. (1906), 7 P. (Ct. of Sess.) 787 ; Colder t. Ninimo Co., 
Ltd. (1906), 46 So. L. B. 212; Black v. File Coal Co., Ltd., [1909] S. C. 
152). 

(d) See title Action, Vol. I., p. 8. 

(e) Wilson r. Merry (1868), L. B- 1 So. & Div. 320, 332. 

H) Umith V. Eoteard (1870), 22 L. T. J30. 

(j) Gloves V. Wimbome {Lord), supra ; David v. Britannic Merthyr 
Coal Co, supra. 

(h) Clarke v. Holmes (1862), 7 H. A N. 937, Ex. Ch. 

(») Muiphy V. PhrUips (1876), 35 L. T. 477 ; Tarry v. Ashton (1876), 

1 Q. B. P. 314: Weih v. Bennie (1865), 4 F. &; F. 608. 
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plant is fit and proper to another he is liable if, knowing of the 
condition, he fails to remedy it or to have it remedied, but it is Maatftf'e 
submitted that where he takes no active part in the management at 

of the work, and deputes this to competent deputies, and is in foct CiMSUftiBi 
ignorant of the failure to maintain, no common law responsibility 
attaches to him (y). 


266- The extent of the master's duty varies according to the Liability 
degree of danger involved in the work, and also according to the 
skill and experience possessed by the servants. 

With respect to inexperienced servants, and particularly children, skillof 
the master’s duty extends to giving, or causing to be given, proi)6r servants 
instruction wherefrom want of famuiarity with the work or dangers 
involved, or from tender ago, such instruction is necessary. Whilst 
the inexperience or tender age continues there is a duty to exercise 
oversight, and give cautions, and, sometimes, to take active measures 
to see that these are observed (Ic). 


This duty, as in other cases, the master is able to delegate to a Effect of 
person competent to perform it, and if such person, being competent, delegation, 
neglects to perform the duty, or performs it in an inefficient way, 
the master lias nevortheloas performed his duty, and is relieved 
from responsibility at common law (i). 


267. If, although there has been a breach of duty on the part *0! Effect of 
the master, the servant has been guilty of contributory negligence, cunjnbutory 
and the injury to the servant has been occasioned by such joint 'gence. 
negligence, the master is not liable (m). 


258. If the workman, knowing and appreciating the risk and » voienti nm 
danger of the work, voluntarily contracts to encounter it, the master fitinjuna." 
is not lialde it personal injury results from the risk or danger thus 
voluntarily undertaken : colenti non fit injuria (n). 


259. An action at common law cannot be brought by a servant "Jetto perto- 
against the personal representatives of an employer in respect of a 
breach of his common law duty towards such servant (o). ^ 

An action at common law cannot be brought against the master 
by the i)crsonal representatives or relatives of a servant whose 
death was occasioned by a breach on the part of the master of 


( 7 ) WtUon V. Merry (1868), L R. 1 Sc. & Div. 326, 332; IJowella v. 
Landore Steel Co. (1874) L R. 10 Q. S. 62. 

(iy Qrizsle v. Frost (1863), 3 F. & F. 622 ; O'Byrne v. Bum (1864), 
16 Dunl. (Ct. of Sess.) 1025; Crocker v. Banks (1888), 4 T. L. R. 324; 
Bohinson'V. Smith (TF. H.) <2 Son (1901), 17 T. L. R. 423, C. A.; Cooke v. 
Midland Great Western Bailway 0 / Ireland, fldOO] A. C. 229. 

(1) Crihb V. Kynoch, Ltd*, [1907] 2 K. B. 548; Young v. Hoffmann 
Manufacturing Co„ Ltd., [1907] 2 K. B. 640, C. A. 

(nt) Weblin v. Ballard (1886), 17 Q. B. D. 122 ; compare Thomas v. 
Quartermaine (1887), 18 Q. B. D. 686 , 699, 0. A.; see title NEOUOBifCE. 

(n) As to the application of this maxim in oases of breach of duty as to 
safety of employment, see p. 120, ante ; see also title Tobt. Where an 
action is brought against a master for negligence consisting in allowing 
the premises to be in an unsafe condition, it is necessary to prowc not 
only that the master knew of that condition, but that the sorvantwas igno¬ 
rant of the danger (OrifiUhs v, London and St. Katharine Docks Co, (1884), 
13 Q. B. D. 269, C. A.); sec albO Smith v. Baker ds Sons, [1891] A. C. 326. 

( 0 ) See titles Action, Vol. I., p. 31; Executoks and Administbatobs, 
Vol. XIV., p. 312. 
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his common law duty(j>), but a statutory right of action under 
certain condilionH is now given (q). 

Pi/n-iSroi. 2.— I'he Doctime of Common Em[ih>yment. 

260. Thf doctrine of common employment (r) may be expressed 
in the following terms :—If the person occasioning and the person 
suffering an injury are fellow servants engaged in a common 
eniiilo} nient, for and under the same master, the master is not 
liable for the consequences of the injury («). 

261. An employer sued by a servant in respect of injury 
incnired in the course of tlie employment may still set up as a 
defence the doctrine of common employment, save in so far as the 
doctrine is abrogated liy the Employers’ Liability Act, 1880(f). 

"Where the contract of service in express terms excludes liability 
under the Employers’ Liability Act, 1880(0, it does not impliedly 
exclude the doctrine of common employment («). That doctrine, 
being an incident of a contract of service voluntarily entered into, 
cannot, however, be sot up wliere the work being performed 
at the time of the accident is not voluntary in its nature, but 
compulsory (r). 

262. The relative positions which the servants occupy in llie 
undertaking or industry makes no difference in the application of 
the doctrine (fl). The chief onginoer of i vessfl is in common 

(p) See title Lxi 11 lou-'s ami Aumimsihaiohs, V«1. XIV , p. :K)S. 

\q) liy tlio IVtal Accidents Act, 1810 (9 &, 10 Vict. e. 93) (<^oneraUy 
known as “Lord ('ain])boU’8 Act’’), as umeuded by the Fatal Accident's 
Act, 1864 (27 & 28\jrt. o. 95), and the Fatal Airidentb (IJauiagcs) 
Act, 1908 (8 Ldw. 7, o 7); sco title Ni.c.r.[GJ.M n. 

(r) Whether at any tunc, since the rel.itioa ot master and servant lias 
been a puioly contractual one, the master was accounted liable to a scr- 
^.lnt for the negligence of a lollow seivaut is a matter of some doubt. In 
1837 this point came bctoio the Couit of Exchequer, and it was decided 
that the m.njtcr was not liable, and the piinciple since known as the 
“ doetiino of common eniploj nient ’’ was declared loaltach to and govern 
the oidinaiy coutiact ol master and scivaiit (sec l‘ttef>tleij v Fowler (1837), 
3 M. & W. 1) 

[8) The ride tliat the master should be ii'sponsiblo for the acts of his 
BCivants when engaged m his woik, rei>pondeat buperior, hut not to Ins 
servants injured in the course of the w'ork, has often been declared unfair 
and ineqiutablc. This piinciple has been delended on various ground.,. 
In Fnebiley v. Fowler, bupta, the first decided case, it was placed on the 
ground of the iucouvenicuco which would result if .actions of such a natuiu 
wore allowed. In llutchxmon v. Foik, FewcabUe, and lietuick Hail. Co. 
(1850), 5 £xch. 343, it wa» defended ujion the ground of an imphed term 
in the coutiact that the.servant should take ^11 the ordinary risks incident 
to the employmeuf, including the risk of injury at the hands of lellow 
servants. The doctrine was finally established by liartonshill Coal Co. 
V. Held (1858), 3 Macq. 266, H. L. This doctrine does not apply in tho 
case of an iiiiaut too jiouiig to appreciate ♦ho consequences of agreeing to 
undutake tho risk ol a lellow woiknian's negligence {Base v. Hendon 
Viban Ihstrxct Council (1011), 38 T. L 11. 8). 

(t) 43 & 44 Viot. c. 42; see pp. 134 el seq., post. 

(u) Burr v. Theatie Boyal, Drury Lane, Ltd., [1907] 1 K. B. 644, C. A. 

(ir) Tozeland West Ham Union, [1907] 1 K. B. 920, C. A. 

(a) Ihe operation of the doctrine was lelt to occasion special injustice 
to workmen in laigo industrial undertakings where the master took no 
active paii in tho management, but dejiuted the whole duties of 
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employment with an ordinary seaman employed by the same com¬ 
pany (i), the master of a ship with a seaman (c), a railway guard 
with a ganger of platelayers employed by the same railway com¬ 
pany (d), a builder’s labourer with a foreman (e), a miner with an 
overseer of the mine (/). 

Nor is it necessary, for the doctrine to apply, that the servant 
occasioning the injury and the sufferer from it should be engaged 
in the same work or even in work ejuadem generis. It is sufficient 
that they are both engaged in some part of the industry or work 
carried on by the common master (p). 

263. The doctrine does not apply when, although tho servants 
are collaborating in a common work, they are not employed by the 
same master. It is relationship to one master, not merely associa¬ 
tion in a common work, which brings the workmen within the 
scope of the doctrine (Ji). 

Further, the master is not and cannot be liable to his servant 
unless there bo negligence on the part of the master in that which 
he has contracted or undertaken to do. The master has not con¬ 
tracted or undertaken to execute in person the work connected 
with his business. 

264. A workman of a sub-contractor is not precluded from 
recovering if injured by the negligence of a servant of the principal 
contractor. In the same way a servant of a principal contractor 
may recover from a sub-contractor if injured owing to the negligence 
of the servant of the sub-contractor (i). 

265. A workman lent by one master to another may become the 
servant of tho master to whom ho is lent, or may remain the 
servant of the master whom he has contracted to serve, though 
engaged in the work of the other (j). In the former case he becomes 

management to deputies and overlookers. In tho case of corporations 
the defence of cuiiimon employment nearly always succeeded, for a 
corporation as such could raiely, if ever, ho convicted of negligence. 

(ft) Searle v. Lindsay (1861), 11 C. II. (n. s.) 429. 

(c) MedUy v. Pinkney <& Sons Steamship Co , [1892] 1 Q. B. 58, C. A. ; 
see also Gordon v. Pyper, [1892] W. N. 169, II. L. ; Conway v. Belfast 
and Northern Counties Itail Co. (1877), 11 I. B. C. Li. 345, Ex. Ch.; Gxllies 
V. Cairns (1905), 8 F. (Ct. of Scss.) 174. 

(d) WaUer v. South Eastern Hail. Co. (1863), 2 H. & C. 102. 

(6) Wigmore v. Jay (1850), 6 Exch. 364. 

(/) Hall V. Johnson (1865), 3 H. & C. 589, Ex. Ch. 

(g) Coldrwlc v. Partridge, Jones Co , Ltd., [1910] A. C. 77. 

(a) Vose V. Lancashire and Yorkshire Jinil. Co. (1858), 2 II. & N. 728; 
Swainson v. North-Eastern liail. Co. (1878), 3 Ex. D. 341, C. A. ; Johnson 
V. Lindsay ^ Co., [1891] A. 0. 371; Wilson v. Jferry (1868), L. R. 1 So. 
& Div. 326, 332. 

(f) Yose V. Lancashire and Yorkshire Bail. Co., supra; Swainson v. 
North-Eastern Bail. Co., supra; Turner v. Great Eastern Bail. Co. (1875), 
33 L. T. 431 ; Johnson v. lAndsay <& Co., supra. 

(f) For cases where tho workman lent passed into tho service of his tom- 
porary master, seo Bourke v. While iloss CoUiery Co. (1877), 2 C. P. D. 
205, C. A. ; Donovan v. Laing, Wharton, and Down Construction Syndicate, 
[1893] 1 Q. B. 629, C. A.; Jones v. ScuJlanl, [1898] 2 Q. B. 665; Perkins 
V. Stead (1907), 23 T. h. R. 433. For examples to the contrary, see 
Moore v. Palmer (1886), 2 T. L. R. 781, C. A.; Dewar v. Tasker Sons 
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a fellow workman with the servants with whom he is Working, and 
the doctrine of common employment can be set up against him or 
as an answer to his negligence; in the latter case, it is submitted, 
the doctrine cannot be set up either against him or in respect of 

his acts (/.). 

If tiie general master has parted for the time being with his 
right of control as master, including his right of regulating the 
imture of the servant’s duties, and the time, place, and manner in 
which they are to be performed, within the general scope of his 
contract of service, and these rights, with the consent of all the 
parties, have been assumed, though temporarily, by the master to 
whom he has been lent, the latter, having the rights, has all the 
responsibilities attaching to the relation^ip. l^e workman in 
this case is in common employfnent with those with whom he 
is working. If these rights are not parted with by his general 
master, or assumed by the temporary master, the servant remains 
a servant of the general master. The difficulty in practice is that, 
in a case of temporary service, some of those rights are often 
parted with to the temporary master and some retained by the 
general master (k). 

266. A workman who voluntarily assists the servant of a 
master to whom he owes no duty becomes a fellow-workman with 
him, and is, whilst so engaged, subject to :he doctrine of common 
employment (1), but a person who, in a transaction in which he has 
an interest in common with an employer, assists the workmen of 
such employer, with the assent, express or implied, of the employer, 
is not a fellow-workman. Probably both things must concur—the 
common interest, and the, at least implied, assent of the person 
who is to be held liable for the accident (m). 

Sect. 2.— Emphyers^ Liability Act, 1880. 

Sub-Seot. 1.— Oeneral Effect of the Act. 

267. The Emplov era’ Liability Act, 1880 (n) (in this section 
of the title frequently referred to as “ the Act ” ), does not abolish, 
though it largely modifies, the doctrine of common employment. 

(1907), 23 T. L. R. 250, C. A. ; Union Steamship Co. v. Claridge, [1894] 
A. 186, P. C.; see alsoT^ones v. Inveipool Corporation (188.5), 14 Q. B. D. 
890 ; Waldodk V. Winfield, [1901] 2 K. Ji. 596; M*Cartan v. helfasi Ilatbour 
Commissioners, [1911] 2 I. R. 143, II. L. 'For the purposes of the Workmen’s 
Compens.ation Act, 1906 (6 £dw. 7, o. 68), a workman whose servicei are 
temporarily lent or let on hire by his employer to another person is 
deemed to remain in the employment of the person by whom he is so lent 
or lot on,hire {tbid., s. 13), and apparently loses all nght to recover com¬ 
pensation from the new employer {Biohards v. Payne (1908) (unreported), 
27th November, 2ua December, C. A.); and see p. 191, post. 

(k) See note (;), p. 133, ante. 

(l) Deggv. Midland Bail. Vo. (1857), 1 H. & N. 773 ; Potter v. Faulkner 
(1861), 1 B. & S. 800, Ex. Ch. V as to an infant, see Base v. Hendon Urban 
J^strirt Council (1911), 28 T. L. R. 8. 

' (m) Wright v. London and North Weetem Bail. Co. (1876), 1 Q. B. D. 1^63, 
C. A. 

(n) 43 & 44 Viot. o. 42. The Act was passed as a tentative measure, 
its duration being limited to seven years (ibid.t 10). Since the expira¬ 
tion of tlio limited time it has been kept in force by being inserted 
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The general effect ol the Act (n) is that, whereas before its 
passing a workman injured in the course of his employment could 
only recover compensation when he could prove that his employer 
had either neglected a statutory duty imposed upon him, or was 
personally responsible for the negligence which led to the injury, 
he may now recover where the employer—be be a private employer 
or a corporation—has delegated his duties or powers of superin¬ 
tendence to other persons, and such other persons have negligently 
performed the duties or powers delegated to them (p). 

268. Where the Act (o) applies no special privilege is given either 
to the workman or, in case of death, to his representatives. They 
are to have the same right of compensation and remedies against 
the employer as if the workman had not beon a workman of the 
employer, nor in his service, nor engaged in his work (q), and this 
cannot be construed as an enactment giving to him any additional 
rights (r). 

Sub-Sect. 2. —Defences Open to Master. 

269. In addition to the defences which are given by the Act 
itself, the employer may avail himself of any defence which would be 
available to him if the action wore brought against him by a 
person not in his service. 

The most important of these defences are :— * 

(1) That the act of his servant causing the injury was committed 
wilfully (s) ; 

('2) that the servant, when he occasioned the injury, was not 
acting within the scope of his authority (it); 

(3) that the injury was unavoidable in the sense that it occurred 
despite all due care and diligence (n); 

(4) that the injured person was a trespasser at the time of tho 
injury, or a bare licensee, to whom no duty, or a very slight duty, 
was owed («); 

{5) that the injured person was guilty of contributory negli¬ 
gence {w) ; 

(6) that the injured person voluntarily and with full know¬ 
ledge of the danger contracted to take the risk w'hich led to tho 

injury (a:)' 

annually in the Expiring Laws Continuance Acte. See Expiring Laws 
Continuance Act, 1911 (1 & 2 Geo. 6, o. 22). 

(o) See note (n), p. 134, ante. 

\p) This is the effect of tho Act stated in general terms. In the case 
of railway companies the obligation is somawhai more extensive; see 
the Employers’ Liability Acf^ 1880 (43 & 44 Viet. o. 42), s. 1 (5); and title 
Railways and Canals. 

(j) Employers’ Liability Act, 1880 (43 & 44 Viet. c. 42), s. 1. 

(r) Thomas v. Quartermaine (1887), 18 Q. B. D. 683, C. A., per 
Bowen, L.J., at p. 693. 

(«) See p. 136, post. 

(t) See p. 136, post. 

(«) See p. 137, post. * 

(v) See p. 137, post. 

(tc) See p. 138, post. 

(se) As to the defence volenti non fit injuria, see p. 131, ante ; see also 
title Tout ; and for a full discussion of the defence, see Smith v. 
Baker <0 Sons, ^1891] A. C. 323. 


Sect. 2.. ^ 

Eftplovnr# 
Uftbthtf 
Act; ideo. 

Modification' 
of common 
law rules. 


No additional 

rights 

conferred. 


Defences in 
addition to 
those given 
by the Act. 



186 


Master and Servant. 


SKCT. 2. 

Employers’ 
Liability 
Act, 1880. 

Wilful act of 
Bcrvaat. 


Act not 
within sc()])c 
of employ- 
mcut. 


270. llecklc'^Miess and wanton disregard of life and safety may 
import not negligence alone, but malice and criminal intent. A 
master is not liable for the wilful wrongdoing of his servants, at 
all events whore such wilful wrongdoing was not done to further the 
master’s interest {z). But where the act, though done wilfully and 
wrongly, and even maliciously, was done for the purpose of furthering 
the inastor’s interests, he may be responsible for such wilful act (a). 

271. A servant in the perfoniiauce of acts not necessarily outside 
the duties of a person of such class is jiresiimed to do such acts by 
his master’s authority. Hence, where the relation is sliowm to exist, 
it lies on the master to negative this presumption if, in fact, authority 
does not exist (h). If, however, the servant is acting in fact outside 
the general scope of his employment, the master is not respon¬ 
sible (c). The question is generally one of fact whether the servant, 
at the time he caused the injury, w'as acting entirely outside his 
master’s business or was only, whilst engaged in such businesB, doing 
an act unnecessary for the master’s service, and which may have been 
expressly or impliedly forbidden by the master. In the former case 
he cannot make the master liable, in the latter be may do so (d). 

The master is responsible only so long ns the servant can be said 
to be doing the act, in the doing of which he is guilty of negligence, 
in the course of bis employment as a servant (c). 

It is not sufficient that the master may have expressly forbidden 
the servant to act in the way he was doing it wdion he occasioned 
the injury (/); and a master by giving secret instructions to his 
servant cannot discharge himself of liability (g) 

(s) Iiumsden v. T/ondon and South- IVestem Rail Co. (1867), 16 L T. 600 ; 
Watker v. South Easiern Bail. Co., Smith y. Same (1870), L. 11. 5 C. T. 640; 
see Lloi/d v. Grace, Smith dH Vo., [101IJ 2 K. B. 489. C. A. 

(а) Croft V. Alison (1821), 4 B. & Aid 590 ; Limpus v. London General 
Omnibus Co. (1862), 1 11 & C. 520, Kx. Ch. ; Dyer v 3fundny, [1895] 1 
Q. B. 742, C. A.; Cheshire v. Bailey, [1905] 1 K. B 237, C. A. The 
difficulty arises from the possibility that the motive prompting what is 
called the wilful act of the scivaut may be a mixed one, in part the desii-e 
to forwanl the employer’s interests, and in part to gratify a feeling of 
irritation and vexation in tho mind of the servant. Possibly the effective 
motive, if it can bo ascert.-iincd, must be regarded. 

(б) Stevens v. Woodward (1881), 6 Q. B. 1). 318; Beard v. London 
General Omnibus Co , [1900] 2 Q. B. 530, C. A. 

(c) Storey v. Ashton (1869), L. K 4 Q B. 476; Milrhell v. CrasswelUr 
(1853), 13 C B. 237 ; Joel v Morrison flSZi), 6 C. & P. 601 ; Sanderson 
V. Collins, [1904] 1 K. B. 628, C. 4.; Barns v. Fiat Motors, Ltd. (1906), 
22 T. L. 11. 556 (reversed on ground that the p'drit relied on had not been 
properly taken (1907), 23 T. L. 11. 504, C. A ); Coup4 Co. v. Maddick, 
[1891] 2 Q. B. 413; title Agency, Vol. I., p.,212. 

(d) See p. 137, post. 

(e) Storey V. Ashton, supra, per Cockhuun, C.J., at p. 479 The question 
of negligence on tho part of the servant is a question for the jury {Leaver 
(Pauper) V. T‘ont-y-Pndd Urban District Council (1911), 66 Sol. Jo. 32, 
H. L ) 

(/) Thus, where an omnibus company had forbidden its drivers to 
race with tho omnibuses of a rival company, it was nevertheless held 
responsible for an accident caused by the neglect of these instructions 
(Limpus v. London General Omnibus Vo., supra). 

(g) Ibid., per Wieles, J., at p. 639 ; see also Barwiek v. English Joint 
Stock Bank (1867), L. R. 2 Excli. 2.>9, 265, Ex. Ch. The general rule is 
that the master is answerable foi every such wrong of the servant or 
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272. Where the injury has occurred despite all reasonable 
care, or from causes beyond control, it is regarded in law as 
inevitable accident, and no responsibility to make compensation 
attaches to anyone (/t). All actions in respect of personal injury, in 
the absence of a contract, are founded on breach of duty owed to 
the person suffering the injury. This duty is to take reasonable 
care to avoid causing injury. Where all reasonable care has been 
taken by the person who unfortunately causes personal injury to 
another, neither he nor his superior is answerable (i). 

Injury occasioned by the uncontrollable forces of nature or act of 
God is regarded as inevitable accident. An unusual manifestation 
of the pow'ers of nature may be in a legal sense inevitable though 
it is not a solitary manifestation; it is sufficient if it could not 
reasonably have been anticipated O'). 

Injury occasioned by the King’s enemies, i.e., the public enemies 
of the King (/c), gives no private right to comiicnsation to anyone. 

A person is not responsible for latent defects in plant or 
machinery which could not previously to the accident have been 
avoided by care or discovered by reasonable examination (Z). 

273. The contract of service generally gives the servant the 
right to be upon the master’s promises, and places him in the 
position of a person lawfully there. Still, a servant may meet with, 
an injury at a place where he had no right whatever to be, or 
where he was for puri^oaes entirely of his own. In such case the 
employer is not responsible (?«). A trospassor is a wrongdoer, and 
the law gives no compensation to wrongdoers (7f). 


agent as is coniniitted in the course of tlic service and for the master’s 
benefit, though no exuicss comiinand or juivily of the master bo proved. 
Tiiat principle is acleil on evoiy day in running down cases {JJarwick v. 
I'JngJiish Joint Slock Bank (18C7), Ij. K. 2 ICxch. 259, Ex. Ch , per 
WiLLES, o. 265; Seymour v. Greenwood (1861), 6 H. & N. 359 ; 

Boulton v. Jjonrton, and South Weeteiu Bail Co. (1867), L. R. 2 Q. B. 634 ; 
Whatman v. Pearson (1868), Ij E. 3 C. P. 422 ; Whiteley v. Pepper (1876), 
2 Q. B. D. 276 ; Jiayner v. Mitchell (1877), 2 C. P. 1). 357 ; Baylcy v. 
Manehester, Sheffield, and Bmcolnshire Bad. Go. (1873), L. R. 8 C. P. 148; 
Bums V. PonZsom (1873), L. R. 8 C. P. 563; Stenensv. iroodward (1881), 
0 Q. B. 1). 318 ; Gu'illiam v. Twist, [1895] 2 Q. B. 84, (J. A. ; Hatch v. 
London and North-Western Bail. Co. (1899), 15 T. L R. 246, C. A. ; Jones 
V. Scullard, [1898] 2 Q. B. 566; Engelhait v. Fan-ant Co., [1897] 1 Q. B. 
240, C. A.-; Beard v. London General Omnibus Co., [1900] 2 Q. B. 530, 
C. A ; Ciiisens' Life Assurance Co. v. Blown, [1904] A. C., 423, 427, P. C. 
(A) See Manzoni v. Dougina (1880), fi Q. B. 1). 146. 

(i) See title NegliCxENCk. 

Ij) Nitro-Phoaphate and Odnm's Chemical Manure Co. v. Tjondon and St. 
Katharine Docks Co. (1879), ^Ch. D. 503, C. A. ; Vaughan v. Taff Vale 
Bail. Co. (1860), 6 11 & N. 679, Ex. Ch. 

(k) Bussell v. Niemann (1864), 17 C. B. (x. .s.) 163. 

(l) Beadhead v. Midland Bail. Co. (1867), L. R 2 Q. B. 412 ; aOinued 
(1869), L. R. 4 Q. B. 379, Ex. Ch.; Richardson v. Great Eastern Bail. Co. 
(1876), 1 C. P. D. 342, C. A. ; Stokes v. Eastern Counties Bail. Co (1860), 
2 V. & P. 091. 

(m) Boleh v. Smith (1862), 7 H. & N. 736; Corby v. Hill (1S58]l 4 
C. B. (N. 8.) 556 ; Gautret v. Egerton (1807), L R. 2 C. P. 371 ; Burmcll 
V. Hiclisson (1880), 60 L. J. («i. u.) 101 ; Batchelor v, Fortesciie (1883), 
11 Q. B. D. 474, C. A. ; Smith v. London and St. Katharine Docks Co. 
(1868), L. R. 3 C. P. 326 ; Tolhausen v. Davies (1888), 67 L. J. (Q. B.) 392. 

(n) The case in the House of Lords of Cooke v. Midland Great Western 
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The duty owed to a bare licensee is of a slender character, and 
is limited to not exposing him to secret or hidden danger (o), 
but the duty towards such licensee, where the licensor accepts the 
duty of carrying him, though gratuitously, is different from what 
it is where he merely permits him to be upon or pass through 
his premises(jj). Where the person suffering injury is upon the 
premises either on the businosa of the occupier of the premises, 
or on business in which both he and the occupior are jointly 
interested, a duty rests on the occupier, his agents, and servants, 
to use reasonable care to prevent injury to such person (g). 

274. The defence of contributory negligence is always available 
in actions for compensation for negligence (r). It is a common law 
defence available to a rnahter sued by a workman in respect of 
personal negligence, and, if proved, defeats the action («). The 
Act (a) has not deprived the employer of this defence {b). 

Sub-Sect. 3.— The Liability imposed hy the Ait. 

276. The liability imposed upon employers by the Act (a), in 
extension or derogation of the liability at common law, arises 
almost entirely from the partial abrogation of the doctrine of 
common employment w hich the Act (a) effects. 

Stated affirmatively, tlie Act (o) places the obligation on the 
employer to pay compensation for personal injury caused to a 
workman by: ( 1 ) any defect in the condition of the ways, works, 
machinery, or plant (c); ( 2 ) the negligence of his superinten¬ 
dents (d); (3) the negligence of persons to whom he has delegated 
the power to give orders to his workmen (r); (4) defective bye-laws 
and defective particular instructions (/); (5) the negligent manage¬ 
ment of signals, points, and trains ( 7 ), this last-named provision 
applying to railway servants only (/<). 

Hailway of Ireland, [1009] A. C. 229, which socins at first sight to support 
the proposition, that some duty is owed to a trespasser, is explained by 
the inference of fact drawn from the evidence that the plaintiff had cither 
received an invitation or at least a licence to go on the premises; see also 
Lowery v. Walker, [1911] A. C. 10. 

(o) See Lygo v. Newbold {1854:), 9 Exch. 302 (where the court held that 
there w os some evidence of a trap having been set for the licensee). 

ip) Uarna x. Ferry d; Co., [1903] 2 K. B. 219, 0. A. 

(«) Indermaur v. Damea (1806), L..R. 1 C. P. 274; affirmed (1867), 
L. li. 2 C. P. 311, Ex. Ch.; WkHa v. France (1877), 2 C. P. 1). 308. 

(r) The subject of contributory negligence is only dealt with here so 
far as it affects the actions by workmen against employers at common 
law and under the Employers* Liability Aft, 1880 (43 & 44 Viet. c. 42). 
See, further, title Negligence. 

(») The rule is different in the Admiralty Court, where the loss is shared; 
See title Shipping and Navigation. 

(n) See note ( 0 ), p. 134, ante. 

(h) Stuart v. Evana (1833), 49 L. T. 138; approved in Webliti v. Ballard 
(1886), 17 Q. B. D. 122. 

(c) See pp. 139 rf seq. 

(d) See p. 142, post. 

(e) See p. 143, post. 

(/) See p. 144, post. 

(a) See p. 146, post. 

(A) Employers’ Liability Act, 1880 (43 & 44 Viet. 0 . 42), s. 1. 
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276. Where personal injury is caused to a 'workman by reason 9. 

of any defect in the condition of the ways, works, machinery, or EmplCFeiV 
plant connected with or used in the business of the employer (t), 

and the defect arose from, or had not been discovered or remedied Ac t, 18 8ft 
owing to, the negligence of the employer, or of some person in his Defect in 
service, and entrusted by him with the duty of seeing that the ways, ways, works, 
works, machinery or plant were in proper condition, the master is 
responsible (fc). , ^ 

277. The workman has a right of action, not merely where he Negligee 
can prove a defect in the condition of the ways, works, machinery 

or plant, but only where ho can prove in addition that the defect as defoot! 
arose, or had not been discovered, or remained undiscovered, through 
negligence either on the part of the employer or his alter cgn (1). 

Every such action, as indeed every action brought under the 
Act (vi), is founded on negligence, and must necessarily fail if 
negligence is not shown eitlier on the part of the employer himself 
or of his suiierinteudent (n), 

278. A “ way ” is the course which a workman would in ordinary Meaning of a 
circumstances take in order to go from one part of the work- “way.” 
shop, where a part of his employer’s business is being done, to 

another part of the workshop or premises, where another part of 
his omidoyer’s business is being done, when the business of his 
employer requires liim to go or be there, and when he goes there 
on the biusiness of his employer(o). A “way” need not be a 
defined and marked-out path, so long as it is a route authorised to 
be, or customarily, used by the workmen in going from one part of 
the employer’s premises to another (fj). 

279. Defect in a “ way ” imports something defective in its Defect in a 
pormiinent or ^'uosi-permanent condition, as opposed to a mere "way.” 
temporary obstruction existing in or upon it(p). A hole, though 


(t) F'^mployers’ Liability Act, 1880 (43 & 44 Yiot. 0. 42), B. 1 (1). 

(k) Ibid , B. 2 (1). 

H) Kiddle v. Lovett (188.'5), 10 Q. B. D. 606. The Employers’ Liability 
Act, 1880 (43 & 44 Viet. c. 42), ss. 1 (1), 2 (1), must be read together. They 
have not amplified the employer’s liability where he has not delegated 
hiB duty to see that his plant etc. are kept in proper condition, but only 
where ho has delegated il An employer was at common law responsible 
fora defect in the plant etc. where he poisonally looked after it (Seymour v. 
Maddox (1851), 16 Q. B. 326 ; Paterson v. Wallace & Oo, (1854), 1 Maoq. 
748, H. L.; Brydon v. Stewart (1858), 2 Macq. 30, H. L.; Williams v. Clough 
(1858), 3 II. & N. 258; Barto^hill Coal Co. v. Keid (1858), 3 Macq. 266, 
II. L.; Mellors v. Shaw (1861), 1 B. & S. 437 ; Wilson v. Merry (1868), 
L. R. 1 Sc. & Div. 326, 332 ; Murphy v. Phillips (1876), 35 L. T. 477; 
Smith y. Baker & Sons, [1801] A. C. 325; see p. 130, ante. 

(w) Employers’ Liability Act, 1880 (43 & 44 Viet. o. 42). 
in) Before the passing of the Employers’ Liability Act, 1880 (48 & 
44 Viot. 0 . 42), the employer got rid entirely of his obligation if he 
entrusted his duty to a competent pei'son (Murphy v. PhiUips, supra^ner 
Clbasbt, B., at p 479); see p. 130, ante. As to negligence gonerally^e 
title Neglioencs. 

(o) Willetts V, WaU & Co , [1892] 2 Q. B. 92, C. A. 

(p) McGiffin y. Palmer's Shipbuilding Co., Lid. (1882), 10 Q. B. D. 5; 
Pegi-am v. Dixon (1886), 56 L. J. (q. b.) 447. Although in siieh cases as 
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made for a temporary purpose, and insecurely covered, renders the 
way defective within the meaning of the Act ( 17 ); but leaving off, 
temporarily, the cover of a well-hole situated in a way does not 
make the way itself defective; it is only a negligent user of the 
way, for which the employer may or may not be responsible 
according as the Act(r) does or does not import negligence in the 
employer himself or in the person or persons entrusted by him 
with the duty of seeing that the way is in proper condition («). 

A way may be defective by not being properly protected (1) ; 
and the defective condition of the roof of a mine is a defect in a 
way (n). 

Where a safe way is provided, and a workman uses from choice 
another way which is dangerous, the einidoyer is not liable ( 0 - 

280. The “works” must bo the employer’s own works, or 

connected with or used in his business (a). Works in course of 
erection, intended when completed to be used by the employer, 
hut which were not being so used at the time of the accident, are 
not his works ( 6 ), but buildings in course of erection are the 
works of the person engaged in constructing them (c). The term is 
not confined to factories, workshops, or permanent promises of an 
employer. A plot of ground in tho course of being cleared of old 
Imildings in order to form a site for new building operations is the 
“works ” of the employer of labour who lias contracted to clear it, 
and whose business it is to perform such contract (c). “ "Works ” 

rendered unsafe by process of demolition are not therefore 
defective (d). 

281. The machinery or plant need not belong to the employer 
if at tho time of his using it it is defective, and the defect connotes 
negligence in him or his deputy: thus a ship's machinery and 


these tlicre w no right of action under the Employers’ Liability Act, 1880 
(43 & 44 Viet. 0 . 42), 8. 1 (1), there may well bo a cause of action under 
ouo or other of tho other sub-sections of ibid , s. 1. 

(g) Bromley v. Cavendish Spinning Co. (1886), 2 T. L. It. 881. 

(r) Employers’ Liability Act, 1880 (43 & 44 Vict. c. 42), s. 1. 

(«) Willetts V. WaU & Co , [1802] 2 Q. B. 92, C. A. 

{t) E.g., where a staiicaso apeiture is not protected (Wood v. iJorrall dk 
Co. (1886), 2 T. L. E. 650). It has been held in Scotland that the oj cn 
joists of a room in a house in course .of construction was not a “ way ” 
(iPGoivan v. Smith, [1907] S. C. 548). 

(li) Woods V. Canon Iron Co. (1892), 8 T. L E. 376, C. A. 

(«) Prichard v. Lang (1889), 5 T L. E. 639. 

(a) Employers’ Liability Act, 1880 (43 & ,44 Vict. c. 42), s. 1. 

(b) IJoipex. Finch (1885), 17 Q. B. D. 187 ; Conway v. Clemenoe (1885), 
2 T. L. E. 80. 

(c) Brannigan V. Robinson, [1892] 1 Q. B. 344, per Wbigiit, J., at 
p. 347: “I cannot see why premises which aio in tho possession of a 
person for tho purposes of his bu.siiiess should not bo regarded as tho 
‘ works ’ of sach person, so long as he is oanying on his business there.” See 
J^nolds V. Holloway (1808), 14 1’. L, E. 561, C. A., where the negligence 
relied upon was the failure of a contractor to examine tho condition of a 
house before proceeding to demolish it. It was decided that such failure 
would lender him responsible under tho Employers’ Liability Act, 1880 
(43 & 44 Vict. c. 42), s. 1 (1). 

(d) Booker v. Higgs (1887), 3 T. L. R. 618. 
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plant which is used by a stevedore for the purpose of loading or 
discharging such vessel, becomes his plant(c) within the meaning 
of the Act(/). The use must, however, be authorised by the 
employer (jr). 

282. Plant includes all apparatus which is used by a business 
man for carrying on his business; it does not include his stock-in- 
trade, which he buys or makes for sale, but does include all goods 
and chattels, fixed or movable, live or dead, which he keeps for 
permanent employment in his business (h). 

A living animal used in the employer’s business is plant, and 
a vicious disposition in the animal renders it defective plant (»). 

'J'he defect may be a recurring one, capable of instant remedy {k ); 
and the fact of machinery being unfenced may render it defective (i), 
as may the fact that it continually gets clogged and so impedes 
the working and renders it dangerous (/a). Wbero the machinery 
works unevenly or in an erratic manner it is defective within the 
meaning of the statute, though the cause of the abnormal working 
cannot be ascertained (a). 

An employer is not, however, bound to provide the iiowost or 
most perfect machinery (a). 

283. To make the r;m 2 )loycr liable the defective machinery or ^ 
plant need not be in use nt tlio time when the defect occasions the 
injury {b}, and a machine do('s not cease to be plant in the interval 
between the giving an order that it shall bo repaired and the 
completion of the roimir (c). 

284. If part of the cmidoycr’s machinery proves defective, the 
burden of i)roof is on liim to show that it was projicrly constructed, 


(e) hacon v. Ihtwcs ifc Co. (1887), 3 T. L. 11. 557 ; Ihddle v. Hurt, (.1907] 
1 K. B. 649, (J A.; Peo Coughlin v. Gillison, [1899] 1 Q. B 145, O. A. See, 
further. Carter v. Clarice (1808), 14 T. L. II. 172, whoie a vessel not 
belonging to, but being discharged by, the defendants was licld to bo a 
part of their ))lant. 

(/) Employers’ Liability Act, 1880 (43 & 44 Vict c 42) 

Ig) Jonee v. Burford (1884), 1 T. L. R 137 ; Watson v. M'LeisU and 
M'TnggaH (1898), 25 R. (Ct of Scss ) 1028 

(ft) Yarmouth v. France (1887), 19 Q. B. D. 647, C. A , per Ll.NULr.y, 
L..r., at p. 058. 

(i) Yarmouth v. France, supra. 

{k) A driving band which continually fell off the drum of a machino 
which it worked was held to make the machine defective (Baxter v. Wtjman 
& Sons (1888), 4 T. 1j. R. 255) ; compare Corcoran v. East Surrey Iron¬ 
works Co. (1888), 68 L. J. (Q. n.) 145 ; Smith v. llarrison & Co. (1889), 
6 T. L. R. 406. * 

(?) lies V. Abercarn Welsh Flannel Co. (1886), 2 T. L. It. 647 ; Tate v. 
taUiam & Son, [1897] 1 Q B. 602, C. A. This docs not depend upon 
any statutory obligation to fence, though the absence of fencing where 
such obligation exists would he an o fortiori cose.. As to statutory obli¬ 
gations to fence, see title Factokies and Siipps, Vol. XIV., pp. 464 et seq. 

(m) Paley v. Garnett (1886), 16 Q. B. D. 62. 

(n) Bacon v. Dawes <& Co. (1887), 3 T, L. R. 557. * 

(а) Pace v. Harrison (1893), 10 T. L. It. 92, C. A ; Gill v. Thornycroft 
(1894), 10 T. L. R. 316 ; Butler v. Bimbaum (1891), 7 T. L. R. 287. 

(б) Thompson v. City Class Bottle Co., [1902] 1 K. B. 233, C. A. 

(c) Ibid., per Collins, M.It., at p. 236. 
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not on the plaintiff to ]^ove that the deteot was not due to eottia 
unauthorised interference (<f). 

285. Machinery or plant is defective if it is un£t for the 
purpose for which it is used (e), but the purpose for which it is 
used must be one authorised by the employer himself or his 
deputy (/). 

While unusual danger neay make plant or machinery defec¬ 
tive the element of danger must be something more than the 
danger necessarily or usually incident to the user of such class of 
machinery or plant, and must import negligence on the part 
of the employer or his superintendent (/i). Want of proper 
instruction as to the manner of working a machine does not make 
the machine defective (i). 

286. The defect must he due to negligence either on the part of 
the employer himself or the person entrusted by him with the duty 
of seeing that the ways, works, machinery or plant are in proper 
condition (k). But the defective condition is not imputable to 
the employer when the negligence arises on the part of an inde¬ 
pendent contractor to whom the work has been entrusted by the 
employer, and upon whom the employer has good reason to rely for 
the work being done safely (i). 

287. The employer is responsible for the negligence of a work¬ 
man entrusted by him with any superintendence whilst in the 
exercise of such superintendence (wj). A person with superintend¬ 
ence means a person whose sole or principal duty is that of 
superintendence, and wlio is not ordinarily engaged in manual 
labour («). 


(d) Otlea V. Thames Ironworks Shipbuilding Co. (1885), 1 T. L. R. 4C9; 
see Heaven v. Pender (1883), IJ Q. B. D. 503, C. A. 

(fl) lleske V. Samuelson (18^3), 12 Q. B. D. 30, followed m Oripps v. 
Judge (1884), 13 Q. B. D. 583, C. A. 

(/) Jones V. Burford (1884), 1 T. L. E. 137 ; see also Perry v. Brass 
Son (1880), 5 T. L. R. 253 (which is not an authority for the propo¬ 
sition that the plant must belong to the employer). 

(g) E g., abscueo of a guard from a circular saw (Tofe v. Latham & Son, 
[181)7] 1 Q. B. 502, C. A.) or unguarded cogs at the side of a mAchine 
{Morgan v. Hutchins (1890), 69 L. J. (q. b.) 197); see Semders v. 
Barker <& Son (1890), 6 T. L. R. 324. 

(A) TVaZsA v. Whiteley (1888). 21 Q. B. D. 371, C. A. As to dangerous 
machinery, see, further, title rACTOaiES ANn Shops, Vol. XIV., p. 464. 

(i) Greenwood v. Greenwood (1907), 24 T. L. R, 24. 

(fc) See judgment in Walsh v. Whiteleif, supra. 

(l) Thus, an employer is not responsible to his workman for a defective 
" boat Staging " erected by an independent contractor whom he had 
reason tb believe would erect It securely {Kiddle v. Lovett (1885), 16 
Q. B. D. 606); nor for the negligence of an independent contractor who 
had not shored up a wall safely In accordance witli his contract {Moore 
V. Gimson (1889), 68 L. J. (Qf B.) 169). 

(m) Employers’ Liability Act, 1880 (43 & 44 Viot. c. 42), s. 1 (2). 

(a) Ibid., a. 8. The duties of superintendence may, it is submiMed, be 
exercised over the system of work, the plant etc., or the workmen, Or some 
of the workmen. If the person, though exercising superintendence, is 
ordinalily engaged in manual labour, the employer Is not responsible 
under ibid., s. 1 (2); compare the text and note (/), p. 143, post. 
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The negligence must arise whilst in the exercise of superintend¬ 
ence (6). But a negligent manual act may be so intimately 
associated with the duty of superintendence that it may constitute 
negligent superintendence (c). The superintendence need not be 
over the workman injured by the negligence of the person exer¬ 
cising it ((£). 

288. The employer is liable for injury resulting from negligent 
orders or directions given by a person to whose orders or directions 
the workman at the time of the injury was bound to conform and 
did conform (e). The person giving the orders or directions may 
be himself ordinarily engaged in manual labour (/), but the orders 
or directions must emanate from such person. It is not sufficient 
where he is merely a conduit pipe to convey the employer’s own 
orders and directions to fellow workmen (p). 

289. The orders or directions need not be given in express words 
if it is apparent that the person subject to the orders or directions of 
another was meant by the latter to act as he did; general orders 
are sufficient (h). An order which is incomplete, and thus improper, 
is within the statute (t)- 

There must, however, be an obligation on the workman to obey 
the order (A:); and even if the order or direction he contrary to the* 
employer’s general or written rules, he is not thereby relieved from 
responsibility if the workman was bound to conform to the order (/). 

A mere direction by one workman to another when they are 
engaged in a joint operation necessitating some concerted action 
does not amount to an order or direction (in). 


(b) A gangwayman who had some duties of superintoudouce, but had 
also to guide by means of a ropo the motions of a crane derrick, was negli¬ 
gent in the performance of the latter duty. The employer was held not 
liable {Shaffers v. General Steam Navigation Co. (188U), 10 Q. B. IJ. .366). 

(o) a foreman handed a scaffold plank to a labonrnr, directing him 
to hold ]t (which he was unable to do), and the foreman released his hold. 
The employer was held liable for negligence of the foreman in tho exercise 
of superintendence {Osborne v. Jackson (1883), 11 Q. B. D. 619); Hooper 
V. Holme and King (1896), 13 T. L. E. 6, C. A. (a chiim which failed 
owing to the absence of evidence of superintendence exercised by the 
person occasioning the accident); Ball v. North-Emtem Rati, Oo. (1886), 
1 T. L. B. 369. 

(d) Ray v. Wallis (1887), 3 T. L. R. 777. 

(«) Employers’ Liability Act, 1880 (43 & 44 Viet. o. 42), s. 1 (3). 

(/) The definition in thtd., s. 8, only applies to the person with superin¬ 
tendence mentioned in ibid., b., 1 (2); see note (a), p. 142, ante, 

{g) Snowden v. Baynes (1890), 24 Q. B. D. 668. 

(a) Millwa/rd v. Midland Rail. Oo. (1884), 14 Q. B. D. 68. 

(4) I.e., within the Enmloyers’ Liability Act, 1880 (43 & 44 Viet. c. 42), 
8. 1 (3); see Medway V, Greenwich Inlaid Linoleum Oo. (1698), 14 T. L. E. 
291, C. A. (where the negligent order was to work a machine without 
giving directions as to the proper manner o£ stopping tho machine before 
taking material out). ^ 

(k) Bunker v. Midland Rail, Co. (1882), 47 L. T. 476, 

(l) Marley v, Osborn (1894), 10 T. L. R. 388 ; see Barker v. Burt (1894), 
10 T. L. R. 383. 

(m) Two men were working one machine, one in front and one behind. 
The man in front gave a dilution to the one behind, which ncocssitatod 


SaoT. 3. 

Bmployank' 
LlabiSty 
Act, 1680. 


Negligence 
of persons 
to whom 
employer has 
delegated 
povver to give 
orders. 


Nature o£ 
orders. 



144 


Master and Servant. 


Sect. 2. 

Employers’ 
Liability 
Acti 1880. 

Orders nectl 
not in 
themselves 
be negligent. 

T<Iability not 
limiteil to 
injuiy .-iiisijig 
from order 
negligent in 
Itself. 

Defective 
b}C-ln\M3 iind 
)iui liculiir 
lustrucliaus. 


290. The oi'dei'B nr directions need not bo negligent in them* 
selves if tho workman complying with them is injured by the 
negligence of the person giving them («). 

291. I'lie liability of the employer is not limited to injury arising 
from an order, which order is negligent in itself, nor is it necessary 
to show that conformity to the order was the cavsa caueana of the 
itijury (o), though, probably, the negligence must have an intimate 
connection with the order and with the conforming of the workman 
thereto at the time of the injury (p). 

292. The employer is liable for injury occurring by reason 
of the act or omission of any person in tho service of the employer, 
done or made in obedience to the rules or bye-laws of the employer, 
or in obedience to particular instructions given by any person 
delegated with the authority of the employer in that behalf (q), 
provided tliat tho injury resulted from some impropriety or defect 
in such rules, bye-laws or instructions (r). 

VVliere a rule or bye-law has been approved or has been accepted 
as a proper rule or bye-law by one of llis Majesty’s Principal Secre¬ 
taries of State, or by tho Board of Trade, or any other department 
of the Govornment under or by virtue of any Act of Parliament, it 


llis putting his bands near the rollers of tho macliino, .'iiid tho man in 
iront then staitcd tho machiiui 'rhis was not an “ order or direction ” 
within tlie meaning of the Act {Uovoard v. Bennett & Sons (1888), 58 L. J. 
(q. b.) 121)). Tills case was also decided on the ground that tho injury 
ilid not result from the order or direction, whicli in itself was a proper one, 
hut fiom t?)o Niibseqiient negligent act of starting the machine nds 
point has not been followed, see also Uooper v. Holme and King 
13 T. Ij. B. 6, (1 A., and Bei/nolds v. Hollowny (1898), 14 T. L. U. 551, 
0. A. See, fuiLher, note (</), xi. 143, a?ite, and tlio text, infra. 

(ti) This appeals to be tlio principle dedueiblo from the eases on the 
point, but. piob.ably tlie, order and tho aubsoquent negligent act which 
occasions the injury must bear some lelationsliip the oue to the 
other. A ganger ordered a labourer to work in a barge alongside a ship 
which was being di.scliarged, and, some hours after, liimself negligently 
throw a bundle of rails into the barge whicii iiipirod the worknian. The 
employer was held liable {Wnght v. Wallih (1887), 3 T. L. R. 779, C. A.). 
In this case the su1).se(]uent negligent act which caused iho injury seomed 
to have no close Tclalioiiship to the order given some hours before. But 
where a gangwayinan, who had authority to give orders, negligently tJuew 
a bale ol'goods Ironi a slap into a barge alongside, calling out “staiid from 
under,” but not giving siithcieul time for his direction to be obeyed, tho 
accident was held not to have lesultcd from .my negligent order (Kellard 
V. Eooke (1888), 21 Q. B.* D. 367, C. A.). In Wtld v. Waygood, [1892] 1 
Q. B. 783, C. A.. Lindley, L.J , speakiijg of Wright v. Wallis, supra, 
says: ‘‘ I should bo sorry if it should bo supposed that that case was 
an authority for any proposition of law.” See also Snowden v. Baynes 
(1890), 24 Q. B. 1). 568, where W 11 .L 8 , J., at p. 572, pointed out and relied 
upon the difference between injury caused by obedience to an order then 
and there given and which exposes the workman to immediate risk if the 
orib'r is negligent, and a case whore obedience to the order is accom¬ 
panied by no present risk from the negligence of tho person giving the 
order; see, however. Wild v. Waggood, supra. 

(o) Wild V. Waygood, supra, per I.ord IIersciieij., at p. 789, 

(p) Ibid., per Kay, Ij..r , at p 795. 

(q) Employers’ Liability Act, 1880 (43 & 44 Viet. 0 . 42), s. 1 (4). 

Ir) Ibid a. 2 12). 
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is Dot to be deemed for the purposes of the Act (s) to be au improper 
or defective rule or bye-law (t). 

293. “ Particular instructions ” may either be instructions given 
by the employer himself, on a particular occasiou, through the 
medium of a workman to other workmen, or instructions emanating 
from a worknaan delegated by the employer with authority to give 
particular instructions on an occasion («); but a particular instruc¬ 
tion to do a certain thing does not imply the instruction to do it 
unreasonably or without taking due precaution (a). 

The statements of fellow-woikmcn to one another necessary for 
carrying on a joint work are not “ particular instructions ” within the 
moaning of the statute (i). 

294. The employer is also responsible for the negligence of any 
person in his service, who has the charge or control of any signal, 
points, locomotive engine, or train upon a railway (c). Railway 
servants have thus special privileges in addition to those conferred 
on other workmen (d). 

295. The word “ railway ” is used in its popular sense, and is not 
restricted to railways worked under statutory powers («). A light 
railway (/) or a tramway would probably bo deemed a “railway” 
for the purposes of the above provision {</). 

296. The person having charge or control of points must be tho 
person who really controls them. The mere fact that he has some 
duties in connection with them, and that the negligent discharge of 

(s) Employers’ Liability Act, 1880 (43 & 44 Viet, c 42). 

(t) lbid.,ei 2(2) Many ijiduhtiica arcs now largely regulated by rules 
and byo-la^^s with (jovcrnnieut sanction ; see, lor oxainpio, titles CAnniEjiS, 
Vol. IV , p. 62 ; Explosives, Vol. XIV , p 384. Faojohie.s anti Shops, 
Vol. XIV , pp. 436, .527; Mines, Mtnekals a\d Qi.aiiries, pp. 593 rt seq., 
post. Public Health and Local Administkation ; Hailways and 
Canals. 

(u) Etnployei.s’ Liability Act, 1880 (43 & 44 Viet c. 42), s. 1 (4). 

(a) Whoteley v. Holloway (1890), 6 T. h. It. 353, C. A. In this case a man 
whose insti-uctiona were to attend to au engine, and who had another 
duty, by leaving tin*, other duty suddenly to attimd to the engine caused 
injury to a fellow-workman. Held, that the only particular iiistnictieu 
being “ not to neglect the engine ” could not be considered an impiopi'i- 
instruction. 

(h) I e , within tho Employers' Liability Act, 1880 (43 & 44 Viet 42), 
B. 1 (4); see <Jlaj.lon v. Mowlem c& Go. (1888), 4 'J' h. Jl. 750, (1 A 
(o) Employers’ Liability Act, 1880 (43 & 44 Viet. c. 42), s. 1 (5). 

(d) In the definition of workman {tbid., 8. 8) railway servants are 
expressly mentioned; sec titlo Railways and Canals. 

(c) Doughty v. Ftrbanic (1883), 10 Q. B. I). 358. The Employers’ 
Liability Act, 1880 (43 & 44 Viet c 42), itself contains no definition of 
either of the words “ train ” or “ railway.” A temporary hue of rails, 
or tramway, constructed for tho puiposc of making a periuancnt railway 
is a “railway " {Doughty v. Firbank, supnt). A number of trucks moving 
on fixed lince, but without any locomotive 'euginc attached, is a “ train,’’ 
and a person who was in chaigc of a turntable worked by a capstan 
and engine for the purpose of shifting the trucks is a person “ m charge 
or control of a train ” {Coxv. Great Western Bau Vo. (1882), 9 Q. B. L. 106). 

(/) a railway constructed under tbe Light Railways Act, 1896 (69 & 60 

Viet. c. 48) ; see title Tkamways and Ligut Railways, 

{q\ Sec note (c), supra. 
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these duties occasious aD accidest, does not render the empld^er 
liable (A). 

297. A Htoam crane fixed upon a trolly, and which could when 
denired bo moved along a set of rails, for the purpose of lifting 
vveigbls, is not a locomotive engine (i) within the meaning of the 

8tatut<3 

298. The engine-driver in charge of a train does not necessarily 
ccaso to have charge or control of it because the carriages are 
uncoupled from the engine for some temporary purpose (k). Neither 
js it necessary that one person should be in charge of the whole 
train; more than one person, with different duties to perform in 
roBj)ect of parts of the train, may be in charge of it (t). 

8 ujj-Pjsct. 4.— Limit of Damages Rtcovei able. 

299. The damages recoverable under the Kmployers’ Liability 
Act, ]IH80(?n), must not exceed the estimated earnings, during the 
throe years preceding the injury, of a person in the same grade 
employed during those years in the like employment and in the 
district in which the workman is employed at the time of the 
injury (n). 

This is the limit of compensation recoverable, whether the action 
is brought by the injured workman, or ly his representatives, or 
parsons entitled in case of death under the Fatal Accidents Act, 
1846 (o). 

300. The term "earnings” includes not only money, but other 
things given in the form of remuneration for services, and capable 
of being estimated in money, such as rent, food, or clothes (p). 

So long as tho statutory limit is not exceeded the tribunal 
assessing damages may take into consideration remuneration 
acquired in other employments, including overtime worked for 
another master (q). 

(h) (hbhs V. Qrfai Western Sail. Co. (1S84), 11 Q. B. D. 22. In this 
case the man whose ncglieonco was relied upon had to clean, oil, and adjust 
the points and wires of the locking appaxatus at various parts of the line, 
but lie had no power to move or work them. The injury was not caused 
by rnismanagomont of the points, but by the workman's negligence in 
leaving a cover, which he had taken off the points, in a dangerous position. 

(i) Murphy v. Wilson <Si Son (1883),‘52 L. J. (Q. B.) 624. 

(j) l.e , within the Employers’ Liability Act, 1880 (43 & 44 Viet. o. 42), 
8. 1 (6). 

(k) McCord v. CamrueU & Co., [1896] A. C. 67. 

(l) Ibid , per Lord Halsbtibt, at p. 63: " The legislature meant in a 
very wide way to protect workmen who are engaged in sueh dangerous 
employment {t.e., railways), and they said tliat if a person in ohuge of a 
locomotive, or of a tram, shall be guilty of negligence,_ then, quite apart 
fi-oiii any question of superiority of employment, and quite apart from the 
necessity of Buperintendonoe, jilie employer may be liable.” 

, .(m) 43 & 44 Viet. c. 42. 

(li) Ibid., 8. 3 

(o) 9 & 10 Viet. c. 93. 

Ip) Soel V. Sednith Foundry Co., [1896] 1 Q. B. 463. Tuition given 
by a master to an .apprentice is of too viignc a character to Jbu eapable of 
pecuniary valuation [ibid.). 

{q) BoUick V. Head, Wrightson, dk Co. (1886), 63 L. T. 009. 
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301< If tihe action is brought under the Fatal Accidents Act, Saot. 
1846 (r),the damages are further limited by the construction placed EmpIoyBra* 
upon that statute, namely, that they must be limited to the LiahttitF 
pecuniary loss suffered by the death (a). Ac t, l$ atk 

302. No penalty can be claimed under any statute in respect of 

an injury whete an action has been brought under the Act (t), but if Fatal 
a penalty has been claimed and paid before action, the action may, Accxionis 
notwithstanding this, be proceeded with, though the penalty 
recovered must be deducted from the damages (u). rc^^^tot 

Sud-Sect. 5.— Persons entitled to the Penefit oj the Act, 

303. “ Workman ” for the purposes of the Act (t) is defined {v) as " w^irkman.' 
a railway servant {m) and any person to whom the Employers 

and Workmen Act, 1875 (a:), applies (y). Accordingly, “ workman ” 
does not include a domestic or menial servant (^), but, excluding 
them, means any person who, being a labourer, servant in 
husbandry, journeyman, artificer, handicraftsman, miner, or 
otherwise engaged in manual labour, whether under the age of 
twenty-one years or above that age, has entered into or works 
under a contract with an employer (a). 

304. The words “ or otherwise engaged in manual labour " have *nutic8 of 
been the subject of many decisions (b). The cases have largely {”1*;"““' 
turned upon the evidence at the trial as to the actual duties of the ' “' 
workman, and the extent to which they may ho said to be duties of, 

or to involve, manual labour. 


(r) 9 & 10 Viet. c. 93. 

(«) See title Negugence. For cases on term “ earnings ” used in the 
Workmen’s Compensation Act, 1906 (6 Kdw. 7, c. 68), Belied. I., see 
pp. 201 et seg., post. 

(t) Employers’ Liability Act, 1880 (43 & 44 Viet. c. 42). 

(u) Ibid., s. 5. 

fv) Ibid., 8. 8. 

(w) A railway servant need not apparently be a workman in the ordinary 

661 X 86 • 

(») 38&30 Viet. c. 90. 

(y) See title Factories and Shovs, Vol. XIV., pp. 516, 517; and pp. 70, 
115, ante. 

(«) As to who are domestic or menial servants, see p. 70, ante. 

(a) Employers and Workmen Act, 1875 (38 & 39 Viet. c. 90), s. 10; see, 
furtW, for the full definition, titles County Courts, Vol.’VIII., p. 646, 
note (i); Factories and Shops, Vol. XIV., p. 517. FemaJo workers of 
the classes defined are withih the Employers and Workmen Act, 1875 
(38 &39 Viot. 0 . 90) (see the Interpretation Act, 1889 (52 & 68 Viet. c. 63), 
s. 1), and fixe thus within the Employers’ Liability Act, 1880 (43 & 44 
Viet. o. 42). 

(b) See title PaCTobibs and Shops, Vol. XIV., p. 617, A 

wharfinger’s carman was held to be within the statute, the evidenoo in the 
case showing that he not only drove the oar, but also loaded and unloadcil 
the goods carried upon it {Yarmouth y, France (1887), 19 Q. B.^D. 
647, G. A ). A stage manager, who acted also os one of the stage hands, 
and in that capacity had to move the theatre scenery and furniture, 
was held to be a '• workman" {Buehbrook v. Grimsby PaUtoe Thenlre 
(1908), 26 T. L. R. 268, C. A.). An ordinary shop assistant is not a 
person “engaged in manual labour,” though generally a not inconsiderable 
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Where the chief duties of the servant are those which require 
intellectual labour, and the duties of manual labour are sub¬ 
ordinate to these, the servant is not a “ workman ” (c) ; but where 
duties of superintendence and duties of manual labour are per¬ 
formed by a servant in about equal degree, he is a “ workman ” (d). 

305. An independent contractor, who is not subject to control 
a.s a servant, is not (e) within the Act (/), nor is a partner, though 
working as a foreman for the firm with which he is associated (ff). 

But a working man who has contracted to do certain work, 
and who employs another to assist him in the work, may come 
within the term “ labourer ” (h). 

306. Tbo term “servant in husbandry’’ is not confined to those 
who till the land and aid in the production of crops; it includes a 
waggoner on a farm ^\ho works in the fields at harvest time (*)• 

307. A journeyman is a man who works aud is paid by the 
day (A). 

308. An artificer and a handicraftsman are the same thing, and 
signify a skilled workimm (i). 

309. Workmen of the Grown are excluded from the benefits of 
the Act (/), as the Crown is not rosponaibl" for torts coiinnitted by its 
Borvauts (m). 

Seamen(7i) are not within the protection of the Act (/) 


part of his duties involves manual labour {Bound v. Lawrence, [1892] 1 
Q. II. 220, C. A ); this decision was fjiven under the Employers and 
Workmen Act, 1875 (58 & 39 Viet c. 90), but the definitiou is the same. 

(c) Jackson v. Hill (1884), 13 Q. B. D. 618 ; Bnqnall v. Let'insiein, Lid., 
[1907] 1 K. B. 631, C A. 

(d) J.eech V. Gartside & Co. (1885), 1 T. L. 11. 391. 

(e) Squire v. Midland Lace Go , [1905] 2 K. II. 448. The following 
cases may be consulted as to tho distinction between an independent 
contractor and a workman :—Simmons v. Faukls (1901), 17 T. L. E. 352, 
C. A.; Evans v. PenwyUt Dinas Silica Brick Co. (1901), 18 T. L. R 58, C. A .; 
Vamplew v. Parkqate Iron and Steel Co, [1903] 1 K. B. 851, C. A. ; 
Maynard v. Peter liohinson. Ltd. (1903), 89 L. T. 136. 

(jf) Kniployers’ Liability Act, 1880 (43 iV 44 Viet. c. 42) 

Iq) Ellis V. Joseph Ellis Co., [1906] 1 K. B. 324, C. A 

(/i) LowtUer v. Ifadnor {Earl) ,1806), 8 East, 113. In this case the man 
was not really an indcpendeul contractor, but rather a workman paid by 
piece waRO. IIo had contracted to dig a 11011 at so much a loot 

(t) Lilley v. Elwin'{184.8), 11 Q. B. 742; Ex parte Hughes (1854), 
2 C. L. R. 1542; Morgan v. London General Omnibus Co. (1885), 13 
Q. B. D. 832, 834, C. A. 

{k) Morgan v. London General Omnibus Co. (1883), 12 Q. B. D. 201, 
per Day, 3., at p. 2i)G ; but in practice the journeyman is often spoken 
of m contradistinction to the master cairying on the same ttade. 

{1) Morgan v. London General Omnibus Co., supra, per Bbett, M.R. ; 

Ex parte Ormrod (1844), 1 Dow. & L. 825. 

(Ml) Johnstone v. Sutton (1780), 1 Term Rep. 493, II. L. ; Buron v. 
Denman (1848), 2 Exch. 167. 

(n) They are excluded in terms from the definition “ workman ’’ in the 
Employers and Workmen Act, 1876 (38 & 39 Viet, c 90), s. 13, wbiob 
is repealed so far as it operates to exclude seamen and sea apprentices 



Part IX.— Liability of Master in Case of Accident etc. 

Sub-Sect. &,~The Emphier. 

310. The term “employer” includes a body of persons corporate 
or unincorporate (o). 

311. The employer is generally the person with whom the 
workman enters into a contract of service; but many persons are 
employed by others, in the sense that such persons are selected 
by them, subject to their dismissal, and their duties generally 
defined by them, without being under a contract of service with 
them (p). 

If an independent contractor is interposed between the alleged 
employer and the workman the contractor is the employer, 
though the work may be performed for the benefit of the alleged 
employer and upon his works (»/). 

Sub-Sect. 7 .—Contracting out of the Act. 

312. A workman may contract with his employer that the benefit 
of the Act (a) sliall bo excluded from his contract of service (6), 
and [if he enters into such a contract for valuable consideration he 
likewise deprives his representatives of the right which they would 
otherwise have under the Fatal Accidents Act, 1816 (c), for the 
representatives and persons entitled to sue in case of death have no 
separate cause of action (d). 


from tlip Act (Merchant Scaraou (Payment of Wages and Hating) Act, 
1880 (43 & 44 Vict. c. 10), s. 11). 11 ut such repeal does not, in tlio 

absence of any enactment to the contr.ary, extend to or affect any pro¬ 
vision contained in any other Act of Paih.atnciit passed, or to be passed, 
whereby “workman” is deiined by refoieiice to the persons to whom 
the Employois and Workmen Act, 1875 (38 & 39 Vict. o. 90), applies. I’ho 
definition of seaman in the Merchant Shipping Act, 1894 (57 & 58 Vict. 
c. 60), 8 742, includes every pcison (except masters, pilots, and appren¬ 
tices dulyiudcntuied and registered) employed or engaged in any capacity 
on board any sliip; see title 8 iiiiting ani> Navigation. This definition 
lias not been followed for the purposes of the Employers’ Liability Act, 
1880 (43 & 44 Vict. c. 42), it having been decided that for the purpose of 
tins Act the expression “ seaman ” must bear its ordinaiy signification 
[ChisUit V. Macbeth tC- Co. (1909), 25 T. L. R. 761, C. A.). 

(o) Employers’ Liability Act, 1880 (43 & 44 Vict. c. 42), s. 8. 

(p) Sefe Uall V. Lees, f 1904] 2 K. R. 602, C. A ; Iltlher v. St. Bartholomew's 
Hospital {Governors) (1909), 26 T. L. R. 762, C’. A.; compare Smith v. 
Martin and Kingston-umn-Uull Corporation, [1911] 2 K. B. 776, 0. A. 
As to the time when the contract of service commences and terminates, 
see p. 171, post. 

(m) For oases as to 6iib-cont»acts, see Jteedie v. London and North Western 
Bail. Co., Tlobbtt v. Same (1849), 4 Excli. 244; Bapson v. Cuhitt (1842), 
9 M. (Si AV. 710; Murray v. Currie (1870), L. R. 6 C. P. 24; Charles v. 
Taylor (1878), 3 C. P. I.). 492, C. A. ; Bendlebury v. Greenhalgh (1876), 
1 B. D. 36, C. A. ; Levering v. 8t. Katharine's Dock Co., Doe v- Same 
(1887), 3 T. L. R. 007 ; Blown v. BuUerley Coal Co. (1885), ? T. L. R. 
159; Marrow v. Flimby and Broughton Moor Coal and Fire Brick Co., 
[1898] 2 Q. 11. 688, C. A.; Fitxpntnck v. Evans & Co., [1901] 1 K. 33...760; 
afllrmed, [1902] 1 K. B. 506, C. A. 

(o) Employers’ Liability Act, 1880 (43 44 Vict. c. 42). 

{b) Ori^ths v. Dudley {Eafl) (1882), 9 Q. B. D. 357. 

(c) 0& 10 Viijt. 0 . 93. 

(d) Grifiths v. Dudley {Earl), supra; see Bead v. Gieat Eastern Bail. Co. 
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An infant may contract out of the Act(c), if the contract con¬ 
sidered as a w hole is for his benefit (/). 

Sitb-Skct. 8 .—Notice of Injury. 

313. Notice of injury, in respect of which a claim is made, 
must be given to, and served on, the employer, or, if there is more 
than one employer, to, and on, one of the employers within six 
weeks from the time the injury was sustained {g). 

The notice must give the name and address of the person injured, 
and state in ordinary language the cause of the injury, and the 
date at which it was sustained (h), but it is not to be deemed invalid 
by reason of any defect or inaccuracy therein, unless the judge who 
tries the action is of opinion that the defendant is prejudiced in his 
defence by such defect or inaccuracy, and tliat the defect or inaccu¬ 
racy was for the purpose of misleading (i). The notice must be in 
writing (,;■), but probably it need not be contained in one single 
document if the documents refer to and incorporate one another (A*). 

314. Where a notice omitted to give particulars in writing of tho 
injury, but stated that they had already been delivered to the super¬ 
intendent, and omitted also the date of the injury, it was held to be 
no notice at all under the Act (e), and consequently not within the 
relieving provisions (f). But material omissions of the requirements 

(1868), L. 11. 3 Q. II. 555. As to tho effect of contracting out upon tho 
doctrine of coiniuou omployment, see p. 132, ante 

(e) Employers’ Liability Act, 1880 (43 & 44 Viet. c. 42). 

(/) Clements v. London and North Western Rail. Go., [18941 2 Q. B. 482, 
C. A. 

{y) Employerb' liability Act, 1880 (43 & 44 Viet. c. 42), ss. 4, 7. The 
notice may be served by dolivoring it at the residonoo or placo of business 
of the person on whom it is to be served {ibid., s. 7). It may also bo served by 
registered letter, addressed to the person on whom it is to bo served at 
his last known place of residence or place of business, and if served by 
post shall bo deemed to have been served at tho time when a letter con¬ 
taining the same would bo delivered in the ordinary course of post, and in 
proving the service of the notice it is sufficient to prove that the notice 
was properly addressed and registered {ibid ). Where tho employer is a 
body of persons corporate or unincorpoiate, the notice must be served by 
delivering tho same at, or by sending it by post in a registered letter 
addressed to, the office, or, if there be more than one office, to any of the 
offices of such body {ibid. ). The advantage of giving notice in a registei eJ 
letter is that the notice is deemed to be good though the letter should 
miscarry; but so long as the notice reaches the employer this is suffloient, 
even though sent by ordinary unri^stercd letter, the posting of the letter 
being priim facie evidence of its receipt (Previsi v. Qatti (1888), 4 T. L R. 
487); and see title Evidence, Yol. XIII., p. 556; and noto(«), p. 179, nosl. 

(A) Employers’ Liability Act, 1880 (43 &:*44 Viet. o. 42), s. 7. 

{%) Ibid. ' 

{j) Moyle V. Jenkins (1881), 8 Q. B. D. 116. 

(A) Keen v. Millwnll Dock Co. (1882), 8 Q. B. D. 482, C. A. Tn this case, 
where the Act was construed far more stiictly against the workman than 
has since been done. Lord Coleiudge, C J., stated his opinion to be that 
the statute meant the notice to be one and jingle, delivered at one time, 
and containing in it at one and the same time ^ the incidents which the 
statute has made a condition precedent to the right to mainttiin an action. 
In the same case the other members of the court inclined to the opinion 
that all the requisites of a valid notice need not be contained in one docu¬ 
ment; sec Lamletf v. Hast Retford Corporation (1891), B6 J. P. 133. 

(1) Keen v. MwwaU Dock Co., supra. 
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of a valid notice have been excused as falling within ^e meaning of 
those provisions (m). 

315. In the case of death the want of notice is no bar to the 
maintenance of the action if the judge is of opinion that there 
was reasonable excuse for such want of notice (n); but if notice of 
injury is not given within six weeks the right of action under the 
Aot(o) is gone,except in the case of death resulting from the injury (p). 

Sub-Sect. 9.— Tlie Action. 

316. If the injury is a non-fatal one the action must be brought 
within six months from the date of the injury (p). If the injury 
results in death the action must be brought within twelve months 
from the time of death (p). If the action is brought in respect of a 
fatal injury against a public authority, then, notwithstanding the 
express words of the Act(o), the time limited by the Public Authori¬ 
ties Protection Act, 1893 list be observed, namely, six months (r). 

317- Every action under the Act(rt) must bo brought in a county 
court, but, on the application of either party, it may be removed 
into a superior court, in like manner and on the same conditions 
as an action commenced in a county court may by law be 
removed(i>). The usual ground upon which the removal is granted is* 
that difficult questions of law may probably be involved in the action 
which cannot satisfactorily be tried in a county court (c); but the 
High Court has shown itself unwilling to remove actions, the county 
court being the tribunal named in tho Act (a) for their trial (d). 


(tn) Thus a notice of injury which did not^ivo the date of the injury was 
hoid cood {Carter v. Drysdale (188.3), 12 Q. JL I). 91); as was a notice 
in which the cause of injury was WTongly stated {Stone v. Hyde (1882), 
0 Q. 11. I). 76). In another case the notice of injury omitted tire address 
of the plaintiff and the cause of the injury, and wrongly stated the date 
of tho injury. It was held that those were defects and inaccuracies 
within the meaning of tho Employers’ Liability Act, 1880 (43 & 44 Viet, 
c. 42), 9 . 7, and the defendant not being misled the notice was good 
{PrevtHi V. Galti (1888), 4 T. L. E. 487). 

(»1 Employers’ Liability Act, 1880 (43 & 44 Vict. o. 42), s. 4. There is 
no power to excuse want of notice of injuiy except m the case of death 
resulting therefrom. As to pleading want of notice as a defence, see title 
CouNlT CouKTS, Vol. VIII , pp. 485, note (r), 486. 

(o) Employers’ Liability Act, 1880 (43 & 44 Viet. c. 42). 

(») Ibid., B. 4. The word “ month ” in an Act of Parliament means a 
calendar month (Interpretation Act, 1880 (62 & 53 Viet, o. 63), s. 3)' An 
action is commenced in a county court on the day on which the plaint is 
entered (County Court Rules, Ord. 6, r. 1). As to the general procedure in 
a county court, see title County Courts, Vol. VIII., pp. 448 et geq. 

{g) 66 & 67 Viot. o. 61, s. 1 (a); boo title Public Authohitibs and 
POBI.IC Officers. 

(r) See Markey v. Tolworth Joint Isolation Hospital District Bonrd, [1900] 
2 Q. B. 484 ; Parker v, London Oounty Oouneil, [190^ 2 K. B. 601 ; 
WUliams v. Mersey Docks and Harbour Boaxd, [1906] 1 K. B. 804, C. A. 

{a) Employers’ Liability Act, 1880 (43 & 44 Vict. c. 4^. 

(6) Jbia., B. 0 (1) ; see titles County Courts, Vol. VIII., pp. 610, 6tl ; 
Crown Practice, Vol. X., p. 185 

(c) See Longbottom y. Longhottom (1862), 3 Exch. 203 ; Jtees v. WilHams 
(1861), 7 Exch. 61 ; Hunt v. Great Northern Bail. Co. (1851), 2 L. M. & P. 
268; Donkin v. Pearson, [1911] 2 K. B. 4h2. 

(d) Munday v. Thames Ironworks Co. (1882), 10 Q. B. D. 69; see also 
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318. The defendant cannot object to the jurisdiction of the 
county court on the ground of the amount claimed (e), as he may 
do in the case of other actions (/). 

319. The procedure follows generally that of an ordinary action 
in the county court; but some special rules of procedure have been 
made under the powers of the Act {g). With the entering of the 
plaint particulars of demand must be filed (h). The summons must 
be served thirty clear days before the return day (i). A jury must 
be summoned fifteen clear days before the return day {k). 

Assessors may be appointed to assist the judge in ascertaining the 
amount of compensation where the action is tried without a jury (i). 

320. Several persons may be joined as plaintiffs in one action 
where a common question of law or fact arises (/«). 

Where the cause of action is proved judgment is given for 
all the plaintiffs, but the damages and costs ordered to be paid 
to each plaintiff are found and set out separately in the judg- 
ment(?t)- Tf the defendant fails to pay each plaintiff execution may 
issue, and the proceeds of the execution are, after payment of costs, 
apportioned between the joint plaintiffs (o). 

321. Where there are joint defendants, and judgment is recovered 
against one only, the judge of the county court may in an exceptional 
case oi'der the unsuccessful defendant to pa^ tho costs of a successful 
defendant, in addition to the costs incurred by tho plaintiffs ( g). 

Potter V. Great Western Colliery Co. (1894), 10 T. L. E. 380, C. A. In 
practice the removal of county court actions is, iu tho King’s IBciicli 
J)ivi.sion, effected by cerlioiari, although there is power to make an older 
for removal instead of an order for certiorari to issue; see titles Coumtt 
C ouKTS, Vol. VIII., pp. 610, 011; CitowN Pkacttce, Vol. X.,p. 200. The 
question of removal ot an action depends upon whether it is one which, in 
me opinion of the judge, is more fit to bo tiied in the High Court than in 
the county court {Ponhtn v. Pearson, [1911] 2 K. B 412) As to tho 
obligation of the plaintiff to follow the action into tho High (knirt, see 
title CnowN Pbactick, Vol. X., p. 203 

(e) See if. V. City of London Court (Judge) (1885), 14 Q. B. I). 905, C. A. 

(/) See title County Couais, Vol VTII , p. 490 

(g) Employers’ Inability Act, 1880 (43 & 44 Viet. c. 42), a. 6 (3); see 
County Court Rules, Ord. 44. 

(A) (’ounty Court Rules, Ord. 44, r. 2. 

(i) Ibid., r. 1. It should bo delivered to tho bailiff, iC to bo served 
in tho homo district thii-ty-live, ai\d if to be served, iu a loreign district 
thirty-eight, clear days at least bolore the return day (ibid.), 

(k) The return day is the original return day, not a day to which tho 
hearmg may be adjourned (JE. v. Leeds County Court (Registrar) (1888), 
16 Q. B. D. 691). 

(l) Employors* Liability Act, 1880 (43 & 44 VTct. o. 42), s. 6 (2). Not¬ 
withstanding the wording of this provision tlic assessors may a.ssist the 
judge iu determining liability as 'well as amount ((!lounty Court Rules, 
Ord. 44, r. 17). 

(m) County Court Rules, Ord. 3, r. 1. Catier v. Rigby {& Co., [1896] 2 
Q. B. 113, C. A., which decided that plaintiffs could not sue jointly under 
the Employers’ Liability Act, 1880 (43 & 44 Viet. c. 42), must now be con¬ 
sidered as overruled. As to joinder of defendants, see title County 
Courts, Vol. VIII., p. 454. As to stay of several actions brought against 
one defendant, pending trial of test action, see ibid., pp. 481, 482. 

(n) County Court Rules, Ord. 44, r. 18. 

(o) Ibid, r. 19. 

(p) Bullock V. London General Omnibus Co , [1907] 1 K. B. 264, C. A. 
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322. A claim at common law fot damages, not exceeding an Bxot. s 

amount which may be recovered in a county court (g), may be joined ' 

with an action under the Act (r). Where an action has been brought 

at common law in the High Court and remitted for trial to the Act, 
county court, a claim under the Aot(r) may be added in the county joind^ 
court (s), elMSma under 

323. Where an action is brought under the Act (r) which fails, 

but it is determined in the action (t) that the employer would be stetute. 

liable to pay compensation in respect of the injury under the ABBessment ot 

Workmen’s Compensation Act, 1906 (u), the plaintiff may ask the 

court which tries the unsuccessful action to assess the compensa- woitoen'a 

tion, and the court may deduct therefrom all or any of the costs Compezuntion 

which were occasioned by bringing the action instead of proceeding 

under the Workmen’s Compensation Act, 1906 (v). ' 

324. A new trial may be granted by the judge of the county New tiiaL 
court in the same manner and for the same reasons as would justify 

the granting a new trial in an ordinary action in the court (dc). An 
appeal lies to the High Court from the decision of the judge 
granting or refusing anew trial (b), but where the judge has applied 
the correct rule of law to the facts as found by him his decision 
cannot be overruled (c). 

325. The procedure relating to an appeal from the decision of Appeal, 
the judge of the county court, and to an appeal from a Divisional 
Court, is dealt with elsewhere (d). 

Sect. 3.— Worfcmen'g Compensation Act, 1906. 

Sub-Sect. 1. — Scope of the Act. 

326. The liability to pay compensation under the Workmen’s General 
Compensation Act, 1906 (c), attaches to the relation of employer obligation 
and workman, and is quite irrespective of negligence. With few 
exceptions, it is an obligation placed upon every employer of labour labour, 
to mak^ pecuniary compensation to a limited extent, whenever 

(g) f 100; see title County Courts, Vol. VIII., p. 428. 

(r) Employers' Liability Act, 1880 (43 & 44 Viet. c. 42). 

(«) Wood V. Weber (1908), 24 T. L. B. 587. As to remitted actions, see 
title County Courts, Vol. VIII., pp. 438 et aea. 

{t) Usually the question is decided after the determination of the action; 
see pp. 196 et eeq., poet. 

(u) 6 Edw. 7, c. 68. 

(v) Ibid., s. 1 (4); and see title County Courts, Vol. VIII., p. 579. As 
to aUowing counsel’s fees, see ibid., p. 694. 

(a) County Courts Act, 1888 (61 & 62 Viet. c. 43), s. 93. As to the 
uauad grounds upon which »new trials arc granted, see title County 
Courts. Vol. Vllf., pp. 648 et seq. 

(&) See ibid., p. 602, note (c). 

(e) How y. London cmd North Westemltail. Oo., [1892] 1 Q. B. 391, C. A.; 
see Smith y. Cfeneral Motor Cab Co., Ltd., [1911J A. C. 188. 

(d) See title County Courts, Vol. VIII., pp. 601—609. 

(a) 6 Edw. 7, o. 68; hereinafter, in the text of this section of the title, 
referred to as “ the Act.” In this title the abbreviations “ B. W. 41. C. 
m. 8.)” and “ B. W. C. C.” respectively refer to (1) " Buttorworths’ 
workmen’s Compensation Cases,” 1899—1907, edited by the late Mr. 
Minton-Senhouse, and (2) “ Butterworths’ Workmen’s Compensation 
Cases,” New Series, edit^ by His Honour Judge Ruegg, K.C., and Mr. 

Douglas Knocker, 
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skt. 3. death or disablement happens to a workman in the course o| hia 
Workmen’e employment (/)• 

Compensa* ^ t! 

tlon Aip^ 327. Every employment is within the Aot( 5 f) where a contract 
1906 . of service or apprenticeship exists, whelher the work involved is 
BmyiojTOeats manual labour, clerical work, or otherwise, except those employ- 

witmtbe ments(/() which are in terms excluded in the Act(^) itself (i). 

Act, 

Contoact of 328. In order that the obligation to pay compensation should 
serrice or of attach, the contract must be a contract of service or of apprentice- 
^prentice, gjjjp employer (k). 

A contract of service is one in which one person undertakes to 
serve another and to obey his reasonable orders, within the scope 
of the duties undertaken, which duties are generally, though not 
specially, defined (Z). 

Perwma 329. The following persons are expressly excluded from the 

t^Aot of the Act (m );— 

by name. 


(/) The Workmen’s Compensation Act, 1897 (60 & 61 Viet. o. 37) 
(now repealed), the first statute passed in England involving the principle 
of compulsory insurance of ^rorkmen, applu d to a limited number of 
industrira only. As to employers’ liability insurance, see title Insurance, 
VoL XVII., pp. 570 et seq. 

(q) See note (e), p. 163, ante. 

(h) See the text, infra, and pp. 165 et seq., post. 

(t) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68), s. 13, 
definition “ Workman ” 

{k) Ibid., s. 13. A contract of apprenticeship is by its very nature, even 
apart from express terms, a contract of service, since an apprentice, in 
return for instruction, contracts to serve his master; see p. 71, ante. 

(l) E.g., a lecturer, employed at an exhibition, whose duty was to lecture 
upon and explain an airship exhibited there, is not a workman within 
the Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 58), the contract not 
being one of service {Waites v. Franco-liritish Exhibition (1909), 26 T. L. E, 
441, C. A.; 2 B. W. C. C. 199). A person doing work for a voluntary 
charitable institution at their labour yard in exchange for hoard and 
lodging and occasional small donations of money does not work under 
a contract of service {Bums v. Manchester a/nd Salford Wesleyqn 
Mission (1908), 1 B. W. C. C. 305), The distinction is often a fine one. 
A man working for the London (Unemployed) Belief Body, a committee 
constituted under the Unemployed Workmen Act (6 Edw. 7, c. 18), s. 1, 
is entitled to compensation under the Workmen’s Compensation Act, 
1906 (6 Edw. 7, o. 68), a contract of service arising out of this relation 
{Porton V. Centred Unemployed Body for London, [1909] 1 K. B. 173, G. A.; 
2 B. W. C. C. 296) ; see also Crump v. Lewis, [1908] 1 K. B. 868; BiUier 
V. 8t. BarUtolomew's no8^ai.{6ovemoT8) (1909), 26 T. L. E. 762, C. A.; 
Simpson v. Ebbw Vdle Steel, Iron, a/nd Coed Co, [1906] 1 K. B. 463, 
C. A.; 7 B.W. C. C.(o. 8.) 101; BagnaU v. Levinstein, Ltd., [1907] 1 K.B. 
631, C. A.; 9 B. W. C. C. (o. 8.) KX); MaegMivray v. Northern 
Counties Institute for the Blind (1911), 48 So. L. E. 811 (blind man 
employed in department of the institution); Qreen v. Da/vies (1911), 46 

J. 646 (where the question whether ^e injured workman was 
Working under a contract of service or as a contractor was considered) f 
V. General Motor Cab Co., Lid., [1911] A. C. 188; 4 B. W. C. 0. 249 
(relation between taxi-cab owner and driver not one of master and 
eervant). As to the nature of the contract of service, see p. 64, mte. 

(m) workmen’s CompenBation Act, 1906 (6 Edw. 7, o. 58), s. 13. 
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(1) Any person employed, othent'ise than by way of mannal 
lalranr, whose remuneration exceeds iS260 a year(n). 

In this connection, not merely monetary remuneration, but other 
things capable of pecuniary valuation, must be taken into account (o). 
What the workman saves by getting such other things is not the 
test (a). Where no other test is available the coat of suoh other 
things to the employer may be regarded in ascertaining the total 
remuneration (b). Even gratuities or tips habitually received 
may be properly taken into account in estimating remuneration ( 0 ). 

(2) A person whose employment is of a casual nature, and who 
is employed otherwise than for the purposes of the employer's trade 
or business (d). 

Casual employment is employment necessitated by chance 
circumstances (e). The expression ** casual ” is not used in 
contradistinction to “ permanent ” (/). 

If the employment, though casual, is for purposes of the em¬ 
ployer’s trade or business, it is within the Act. “ Business ” means 
anything which occupies the time and attention and labour of a 
man for the purposes of profit (q). A person engaged under a con¬ 
tract of service may be a workman though his duties are of a nature 
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(n) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68), s. 13. 

( 0 ) Dothie V. Macandrew {Bobert) <& Co., [1908] 1 K. B. 803, C. A ; 1 
B. W. C. G. 308 ; followed in Skailea v. Blue Anchor Line, Ltd., [1911] 1 
K. B. 360, C. A. ; 4 B. W. C. C. 16. 

(a) Ibid. 

{b) Boeenqviat v. Bowring Co., Ltd., [1908] 2 K. B. 108, C. A.; 1 
B. W. C. C. 396. 

( 0 ) Penn v. Spiera and Pond, Ltd., [1908] 1 K. B. 766, C. A.; 1 B. W. 0. C. 
401. As to “ earnings,” sea pp. 201 et aeq., poat. 

(d) Workmen’s Compensation Act, 1906 (6 Edw. 7, 0 . 58), s. 13. 

( 0 ) “ Casual.” Definition : ” Depending on chance ; occurring or 
coming at uncertain times ; unsettled ; coming without design or pre¬ 
meditation.”—M ukkat. “ Arising from chance ; not certain.”—J oiinson. 
“ Happening to come without being foreseen ; coming without regularity.” 
—Webster. “ Coming at uncertain times, or without regulanty; a 
labourer or artisan employed only irregularly.”—C enturt. 

(/) Bewharat v. MatJusr, [1908] 2 K. B 764, C. A. ; 1 B. W. C. G. 328. 
In this case a washer-woman employed to wash at a private house on 
Fridays in each week, and on alternate Tuesdays, was held not to bo 
engaged in casual employment. A person who got his living by doing odd 
jobs, and who was employed, thongh not at stated or periodic intervals, 
to (dean the windows ot a private house, was held to be engaged in 
employment of a casual nature. See Hill v. Begg, [1908] 2 E B 8U2, 

E er Bvoklet, L.J., at p. 805 (S. C. 1 B. W. C. C 320): “ Suppose that a 
ost, when from time to time he entertains his friends at dinner or his wife 
gives a reception or a dance, has been in the habit for many years of 
employing the same men to come in and wait at his table 01 assist at the 
reoeption, . . . tiie employment is of a casual nature. It depends upon the 
whim or the hospitable instincts or the social obligations of tne host 
whethw he gives any, and how many, dinner parties or receptions, and 
Idle wombei of men he will want will vary Vrith the number of his guests. 
In Buob ft ftSfte the waiters may not incoiteotly be said to be regnltoly 
employed in on employment of a casual nature.” 

( 0 ) Smith V. Anderaon (1880) 16 Ch. D. 247, C. A., per Jbssbe, M.R,. at 
p. 268. It is the employer’s trade ox business, not the trade or business of 
workman, whioli fittms the test whethec or not casual laboox is within 
the Act. 
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S^T. 3. similar to those often undertaken by others for sport or anlttso- 
.Workmen's ment, e.g., a professional football player (h). 

Comp^nW- , ( 3 ) A. member of a police force (i), 

“Police force” in England means a force maintained in the 
Metropolitan Police District, a coimty, a borough, or town not being 
> PoUce. a borough and maintaining a separate police force, under any local 
Act of Parliament, also the police force of the river Tyne (k). 

A policeman called upon in virtue of his office to perform duties 
other than strictly police duties is not thereby entitled to the 
statutory benefits, for example, a policeman acting as a fireman 
and injured whilst so acting (Z). 

Outworken. (4) An outworker (?»)• 

An outworker is a person to whom articles or materials are given 
out to be made up, cleaned, washed, altered, ornamented, finished, 
or repaired, or adapted for sale (n), ip his own home or on other 
premises not under the control or management of the person who 
gave out the materials or articles (o). 

Ifemben of (5) A member of the employer’s family, dwelling in his house (o). 
empioyer’B The term “ member of a family ” means wife or husband, father, 
mother, grandfather, grandmother, stepfather, stepmother, son, 
daughter, grandson, granddaughter, stepson, stepdaughter, brother. 
Bister, half-brother, half-sister (o). 

Though the member of the family may be employed and receive 
wages from the employer, he is not within the Act (p) if living in 
the house with the employer (g). A member of the employer’s 
family, where the employer is a sub-contractor, is not entitled to 
sue the principal, as the right given by the Act (a) against the 
principal only exists where there is a right under the Act (a) 
against the immediate employer (b). 

(h) EoberU v. Crystal EoHaee FootbaU Club, Ltd. (1909), 3 B. W. C. C. 
61, C. A. This case is not an authoiitj for saying that any professional 
player attached to a sporting club is within the Workmen's Compensation 
Act, 1906 (6 £dw. 7, c. 68), The terms of the employment most be care* 
fully regarded to see whether there really is a contract to serve the dub, 
or me committee of the club. 

(t) Workmen’s Compensation Act, 1906 (6 £dw. 7, c. 68), s. 13. A 
member of a police force to which the Police Act, 1890 (63 & 64 Viet. c. 46), 
or the Police (Scotland) Act, 1890 (63 & 64 Viet. c. 67), applies, or a mem* 
ber of the of London Police Force, the Royal Irish Constabulary, ox 
the Dublin Metropohtan Police Force,' is excluded (Workmen's Compeosa* 
tion Act, 1906 (6 Edw. 7, o. 68), s. 13). See title Police. 

(k) Police Act, 1800 (63 & 54 Viet. c. 46), s. 33, and Sched. III. 

(l) SudeU V. Blackburn OorjioTation (1910), 3 B. W. C. C. 227, C. A. 

(m) Workmen's Compensanon Act, 10O6F'(6 Edw. 7, c. 58), s. 13. 

(n) As'to the meaning of i‘‘ adapted for sale," see title Factories and 
Shops, VoL XIV^, pp. 438, note (a). 

(o) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68), s. 13. 

(p) Workmen's Compensation Act, 1906 (6 Edw. 7, c. 58). 

iq) The Scottish courts have held that a man who is employed by, lives 
with, aud pajrsfor board and"lodging to, his father, and who is injured 
.'while absent on his father's business, is a “ member " of his employer’s 
'family " dwelling in his house ” (M^BougaU v. M'BougdU, [1911] S.C. 426). 

(a) Workmen's Compensation Act, 1006 (6 Edw. 7, o. 68), s. 4; 

{b) Marks v. Came, [1909] 2 K. B. 616, C. A.; 2 B. W. O. Ct 186. The 
xueoahers of the family dwelling in the employer'# house who me excluded, 
are such as ore connected with him by legitimate relationship. An 
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(6) Persons in the naval or military service of the Crown (c). 

This expression, it is thought, means the combatant forces of the 

Crown who are subject to the Naval Discipline Act, 1866 C<2), or 
the Army Act, 1881 {e). 

(7) Seamen who are members of the crew of a fishing vessel and 
remunerate by shares in the profits, or the gross earnings of the 
working of the vessel (/). 

330. The following persons are not within the Act <p), although 
not in terms excluded:— 

(8) An independent contractor; for no contract of service exists 
between him and the person for whom he is working (h). 

(9) A partner is not a workman in the employ of the firm of 
'which he is a member, oven though he performs the duties of 
working foreman (i). 
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illegitimate ohUd or other relation, it is believed, would under like cir¬ 
cumstances be witbin the Workmen’s Compensation Act, 1906 (6 Edw. 7, 
c. 68). As to sub-contracting, see p. 192, post. 

(c) Workmen's Compensation Act, 1900 (6 Edw. 7, c. 68), s. 9 ; see 
title Roval EorC£3, and see p. 223, post. 

(d) 29 & 30 Viet. c. 109 ; see 8.8. Raphael {Owners) v. Brandy, [1911] 
A. C. 413; 4 B. W. C. C. 307, referred to p. 206. post. 

(e) 44 &: 46 Viet. c. 68; see title Botai. Forces. 

(/) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68), s. 7 (2). 
A seaman so remunerated was injured whilst voluntarily doing casual 
work for the owners, for extra remuneration, which he shared with the 
other members of the crew. Held, that the man’s remuneration 
was by shares in the profits of the vessel and he was, therefore, 
excluded from the Act by ibid., s. 7(2) {Whelan v. Great Northern Steam 
Shipping Co. (1909), 78 L. J. (x. b.) 860, C. A. ; 2 B. W. C. C. 235). 
A seaman on a steam fishing vessel was remunerated by a twenty.fourth 
share of the net profits, with a guarantee from the owners that such share 
should not fall short of 30«. a week. Hold, that he was “ remunerated 
by a share,” and within the Workmen’s Compensation Act, 1006 (6 Edw. 7, 
c. 68), s. 7 (2), and, therefore, not entitled to compensation {Admiral 
Fishing Co. v. Robinson, [1910] 1 K. B. 640, C. A.; 3 B. W. C. C. 247). 
The word ” solely ” is not to be read into the Workmen’s Compensation 
Act, 1906 (6 Edw. 7, o. 68). s. 7 (2) {Admiral Fishing Co. v. Robinson, 
supra). As to the position of seamen generaUy, see pp. 168—160, post ; 

see title Shippino AKt> Navigation. As to compensation of members 
of the Naval Reserve, see p. 206, post. 

(a) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68). 

(A) Rvems V. PenwytU Dinas Silica Brick Co. (1901), 18 T. Li. R. 58, 
C. A. ; 4 B. W. C. C. (o. 8.) 101 ; Vamplew v. Parkgate Iron and Steel Co., 
JI1903] 1 K. B. 851, C. A.; 6 B. W. C. C. (o. 8.) 144. In this case Collins, 
M.R., at p. 852, speaking of the Workmen’s Compensation Act, 1897 
(60 & 61 Yiot. o. 37), says: Where a man undertakes to do work as a 
contractor that primA jade at amy rate negatives the existence of the 
relation of employer and employed, and shows that the oontraot is not one 
of employment within the meaning of the Act ” ; see ELaU v. Lees, [1904] 
2 E. B. 602, C. A. See, generally, as to distinction between a seryant and 
a contraotor, p. 67, ante. 

{%) mUe V. EIM* {Joseph) <2 Co., [1906J 1 K. B. 324. C. A. ; 7 B. W. 
C. C. (o. 8.) 97. Whether a person is a partner or not is a question oMact. 
Partioipatiou in profits is evidenoe of partnership, but the Poctnersbip Act, 
1890 (63 & 64 Viet. e. 39), s. 2, declares that “A contract for the 
reinnueration of a, servant or agent of a person engaged in a business by 
a share of the profits of the bnsiness does not of itsw make tfie servant 
or agent parWer ” ;, an(| see title Paj^xbship, 
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Sitb-Sbot. 2.— Seamen. 

331. Subject to the exception as to seamen remunerated, hy 
shares in the earnings of the vessdi (;), masters, seamen, and 
apprentices to the sea service, and apprentices in the sea-fishing 
service are within the Act (ft) proving they are workmen, wd 
members of . the crew of any ship registered in the United 
Kingdom, or of any other British ship*‘or "vessel of which the 
owner (or if there is more*than one o.wae^),,the managing owner, 
or manager resides or has his principal place of business in the 
United Kingdom (1). 

332. The expressions “ ship," “ vessel,” “ seaman,” and “ port ” 
have the same meanings (a) as in the Merchant Shipping Act, 1894(b). 

333. The master of a ship mnst be a workman within the 
meaning of the Act (c) in order that it may apply to him. Where a 
vessel is sailed under the sharing system, the master taking any 
cargo he pleases and a share of the gross receipts, the master is 
generally not a workman within such meaning (d). 

Pilots, duly licensed by any pilotage authority to conduct ships 
to which they do not belong, are seamen within the Act (e). 

The term ” manager,” in relation to a ship, means the ship’s 
husband or other person to whom the management of the ship is 
entrusted by or on behalf of the owner (/). 

Probably the only persons, who are seamen within the Act (y) 
and definition and may be excluded on the ground that they are 
not workmen within the meaning of the Act (g), are those masters 
and other officers whose remuneration exceeds £250 per annum (h). 


(j) See p. 167, cmte. 

{k) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 58). 

(1) Ibid., B. 7 (1). As to vessels exempt from registration, see titles 
Ferkiiss, Vol. XIV., p. 664, note (p) ; Shipping and Navigation. 

(а) Workmen’s Compensation Act, 1006 (6 Edw. 7, c. 68), s. 13. 

(б) 67 Sc 68 Viet. o. 60, s. 742; see titles Factories ani> ShOps, 
Vol. XIV., p. 484, note (/*) ; Ferries, Vol. XIV., p. 664; Shipping and 
Navigation. 

, (e) Workmen’s Compensation Aot, 1906 (6 Edw. 7, c. 68). 

(d) Boon V. Quemee (No. 1) (1900), 3 B. W. C. C. 106, C. A., followed in 
Hughes v. PoetiethuxUte (1910), 4 B. W. C. C. 106, C. A.; see, howevtr, 
Jonea v. Ship “ Alice and Elisa ” {Chpnere) (1910), 3 B. W. C. C. 495, 
C. A., where the facts appear to be almost identiod with those in Boon 
V. Quanoe, supra, the decision in the former case turning largely upon the 
absence of evidence by the-owners to show what the relationship between 
them and the master of .the ship really was. 

(e) Workmen’s Compensation Act, 1906'(6 Edw. 7, c. 68), s. 7 (3). 
Z.e., pilots to whom .the Mer<diant Shipping Aot, 1804 (67 & 68 Viet. o. 60), 
Pait X., applira. This extends to the United Kingdom and the Ide Df 
Man oi^, out applies to all ships, British and foreign {ibid,, a. 672). 

(/) Workmesrs Compensation Act, 1906 (6 Edw. 7, o. 68), s. 13; see 
Shea V. Drolemaux (1903), 19 T. L. E. 473, C. A.; 6 B. W. C. C. (o. s.) 
'Ii44, a deoiaipn unew the Workmen’s ComTOnaation Act, 1897 (60 & 61 
Vibt. 0. 37). ' 

(q) Workmen's Compensation Aot, 1906 (6 Edw. 7. c. 68). 

(A) As to the remuneration of such officers, see Dothie v. Maeandrsw 
(Bobm) c9 Oo., [1908] 1 K. Bl SOS, C. A.; 1 B. W. C. C. 308 ; Boeenqvist 
r. BoiMngd! Oo., Lid., [1008] 2 K. B. 108, 0. A. ,; 1 B. W. C. C. 896; 
Bhadea V. Blue Anchor Line, tAd., [1911] 1 K. B. 360, C. A.; 4 B. W. C. D. 16. 
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H a vessel is ohartiered aod the charterers seteot master and 
oreVf the charterers become owners within the meaning of the 
lifercbant Shipjping Act, 1894 (i), and it is the owners who are to 
pay compensation (jf)< 

384. The modifications of the Act {k) as it affects seamen are 
the following;— 

(1) The notice of accident and claim for compensation may 
(except in the case of the master) be served on the master. No 
notice of accident is required where the accident and incapacity 
occur on the ship (0- 

(2) In case of death, six months are allowed for making the claim 
after news of the death reaches the claimant (m). 

(8) In the case of injured seamen left abroad, depositions as to 
the circumstances and nature of the injury may be taken by 
British officials abroad, and transmitted to the Board of Trade and 
used in evidence for enforcing a claim (n). 

(4) In the case of the death of a seaman leaving no dependants, 
no compensation for funeral expenses is recoverable if the owner is 
liable to pay the expenses of burial (o). 

(d) The owner is not liable to pay compensation during the 
period in which he is liable to defray the expenses of maintenance 
of the injured seaman (p). 

(6) Compensation is to be paid to a seaman in full, notwithstand* 
ing the statutory limitation of a shipowner’s liability in certain 
cases of loss, injury, or damage ( q). 



Ownen. 


ModlfloatloCa 

of the Act 
toMMneiif 


(t) 57 &: 68 Viot. o. 60, as. 503, 604 ; Sfie Steam Hopper No. 66 (1607), 
77 L. J. (V.) 84, H. L.; Jackson {Sir John), Ltd. v. 8 8. Blanche (Owners), 
[1908]A. C. 126. 

{;■) Workmen’s Componeation Aot,_ 1906 (6 Edw. 7, o. 58), a 7. For 
procedure, see Workmen’s Compensation Rules, r. 36, Forms 6, 7. 

(k) Woikmen’s Compensation Act, 1906 (6 Edw. 7, c. 68). 

(l) Ibid,B. 7(1) (a). 

(m) Ibid.. 8. 7 (1) (b). 

(it) Ibid., B. 7 (1) (o). The Merchant Shipping Act, 1894 (67 & 68 Viet. 
0. 60), 88. 691, 606, apply to Bucii depositions. 

(o) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68), s. 7 (1) (d). 
The Merchant Shipping Act, 1894 (57 6c 68 Viet, c, 60), s. 207 (1|, requiies 
these expenses to be borne by the owner if the iniury occasioning death 
ocenired in the service of the ship ; and see the Merchant Shipping Act, 
1906 (6 Edw. 7, 0 . 48), s. 34; Anderson v. Bayn&r, [1903] 1 E. B. 689, C. A. 

(p) Workmen’s Compensation Act, 1906 (6 Edw. 7, e. 68), s. 7 (1) (e). 
TIm owner is liable to pay the expenses of the maintenance of a seaman 
injured in the service of the ship until he dies or recovers or is brought 
home (Merchant Shipping Act, 1906 (6 Edw. 7, c. 48), s. 34). Payments 
of wa^ made at sacn a time cannot be deducted from the compensation 
which afterwards becomes payable, as only payments made during the 
period during which the employer is liable to pay oonmensation are 
within the Workmen's Compensation Act, 1906 (6 Edw. 7. 0 . 68), 
Sdhed- 1. (3) (McDermott v. S.8. Tintoretto (Owners), (1911] A. C. 36; 
4 B. W. 0. 0. 123). 

(a) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 58), s. 7 (l^(f). 
The Merchant Shipping Act, 1894 (57 & 68 Viet. o. 60), s. 603, limits 
the owners* liability, where there has been no personal default, for loss 
of life, or injury to persons carried in the ship, to an amount not exceeding 
$16 for each ton of the ship’s tonnage; see title Shutwo and NavI' 
OATioiT. If, however, the owners claim indemnity under the Workmen’s 
Compensation Act. 19^ (6 Edw. 7, o. 68), s. 6, against another tdu’powner. 
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(7) The dependants of a seaman lost with his ship are allowed 
eighteen months from the time at which the ship is deemed to have 
heen lost within which to claim compensation (r). 

335. Provision is made in the Act (s) for the detention of a ship 
found in any port or river in England or Ireland, or within three 
miles of the coast, by a judge of any court of record, on his being 
satisfied that the owners are probably liable to pay compensation 
under the Act and that none of the owners reside in the United 
Kingdom, until the compensation is paid or security given. The 
person giving the security is to be made defendant in the proceed¬ 
ings, and the provisions of the Merchant Shipping Act, 1894 (t), are 
m^e applicable («). 

336. A seaman is not entitled to claim under the Act (a) for 
incapacity arising from industrial disease (6) contracted at sea, 
though the disease is within the Act (a) : he cannot get a certifi¬ 
cate of disablement from the certifying surgeon of the district in 
which he is employed, for there is no such official, nor can he be 
suspended from work under special rules made under the Factory 
and Workshop Act, 1901 (c). 

337. Although the operation of the Act (a) is limited generally to 
the territorial limits of the United Kingdom, the injury to a seaman 
need not occur in the United Kingdom (d). 

Sub-Sect. 3. — Territoriod Limit. 

336. The Act (a) has no application outside the territorial limits 
of the United Kingdom (e). A convention (/), however, exists 
between England and France by which the subjects of each country 
reciprocally enjoy the benefits of the compensation and guarantees 
secured by each country to its own subjects. 

the Merchant Shipping Act, 1894 (67 & 68 Viet. c. 60), s. 603, is to apply 
and limit the liability of such other shipowner (Workmen’s Compensation 
Act, 1906 (6 Edw. 7, o. 68), s. 7(1) (f). 

(r) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68), s. 7 (1) (g). 
applying the Merchant Shipping Act, 1894 (67 & 68 Viet. c. 60), s. 174 
(2), (3). relating to recovery of wages, to such a claim. 

(s) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68), s. 11 ; for 
procedure, see Workmen’s Compensation Buies, r. 37, Forms 8,26,27, 28, 
29, 30, 30a. 

(t) 67 & 68 Viet. c. 60, s. 692. 

(a) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68). 

(b) As to industrial disease, see pp. 164 et oeo , <post. 

(o) 1 Edw. 7, 0 . 22; see Cwrm v. Blnck dc Co., [1909] 2 E. B. 629, 
C. A.; 2 B. W. C. C. 239. The question whether in similar circumstances, 
if the injury resulted in death, a claim for'eompensation could be made 
by the dependants was left Open. 

(d) TomaUn v. Peareon (8.) db Son, Ltd,, [1909] 2 E. B. 61, 0. A.; 2 
B. W. C. C. 1. 

(c) Ibid. It is snbmitted, though no decision exists, that dependants 
living abroad may claim thp benefit of the statute if the death of a 
Vf orkinan occurs in the United Kingdom As to seamen, see the text, «^ra. 

if) Date'd 3rd July, 1909, ratified by Parliament by the Workmen’s Com- 
p(UDBation (Anglo-French Convention) Act, 1909 (9 Edw. 7, c. 16^ The 
chief object of this convention is to enable the dependants of an English 
workman killed in France, who reside in England, to receive compensaraon, 
Previonsly this was not permitted by the law of France. For procedure, 
see Workmen's Compensation Buies of 3l6t Dlaioh, 1911, rr. 36-^93 aQld 
Forms; and see p. 243, 
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SuB-Sxor. i,—Accidmt. 

839. Injury, to give rise to a claim under the Act(^), must Arise 
from accident {h). 

The term '‘accident” generally means some unexpected event 
happening without design, but perhaps no general definition can be 
given of the word to cover iall cases falling within the Act (g). The 
result of an unexpected manifestation of a natural law, such as 
lightning, earthquake, flood, or tempest, may constitute an acci¬ 
dent (t); so may the effects of a heatstroke from a furnace (k). 

An occurrence, though, designed by the author of it and 
committed wilfully, may yet, if it is unexpected and without design 
on the part of the person who suffers from it, be an accident (0. 

340. Such a word as “ fortuitous ” is not the test to be applied 
for the purpose of ascertaining, for the purposes of the Act(^), 
whether an occurrence is or is not an accident (a). The word 

(a) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 58). 

(A) Ib%d., s. 1 (1). 

(«) Andrew v. Fmlsworth Industrial Society, [1904] 2 E. B. 32, C. A.; 
6 B. W. C. C (O. S.) 11; but see TTomer v. Cotichmcm, [1911] 1 K. B, 331, 
C. A.; 4 B. W. C. C. 32; affirmed (1911), 28 T. L. R. 58, H. L. (journey¬ 
man baker, while out with his cart, frost-bitten; held not an " accident*’)^ 
discussed in Fierce v. Provident Clothing and Supply Co., Ltd , [1911] 1 K. B. 
997, C. A.; 4 B. W. C. C. 242. See also Karemaker v. S.S. “ Corsican ” 
(Owners) (1911), 4 B. W. C. C. 296, C. A. (frost bite); compare Davies v. 
Oillespie (1911), 28 T. L. R. 6, C. A. (sunstroke; claim allowed); Wignall 
T. JVatson (1911), 131 L. T. Jo. 556 (arbitration; a similar case). 

(k) Ismay, Imrie db Co. v. Williamson, [1908] A. C. 437; 1 B. W. C. C. 
232 ; Morgan v. S.S. ** Zenaida" (Owners) (1909), 26 T. L. R. 446, C. A. ; 

2 B. W. C. G. 19 ; see also Johnson v. Ship “ Tornngton *’ (Otimer«) (1909), 

3 B. W. C. C. 68, C. A.; Thackwayv. Connelly db Sons (1909), 3 B. W. C. C. 
37, C. A. Thouch such events may be covered by the term “ accident,” 
the happening thereof will not necessarily give a cause of action, owing 
to the provision of the Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68), 
B. 1 (ij, that the accident must arise ‘‘ out of . . . the employment.” 

(l) E.g., the wilful murder of a cashier who had to travel by train with 
considerable sums of money for his employers was held to be death by 
” accident,” and to entitle the widow to compensation (Nisbet v. Bayne and 
Bum, [1910] 2 K. B. 689, C. A.; 3 B. W. C. C. 607; compare Murray v. 
Denholm db Co. (1911), 48 So. L. R. 896). 

(a) A workman employed to turn the wheel of a machine, by over 
exerting himself, ruptured himself; held that this was an accident (Fenton 
V. Thoriey db Co., Ltd., [1903] A. C. 443; 6 B. W. C. C. (o. s.) 1) ; and Lord 
Macnaoutbn, at p. 446, expressed regret that the word ” fortuitous ” should 
have been applied to the term ” injury by accident ” in the Workmen’s 
Compensation Act, 1897 (60 & 61 Viet. o. 37). ” If,” he said, “ it means the 
same thing as accidental, the use of the word is superfluous. If it introduces 
the element of haphazard, an Element which is not necessarily involved m 
the word ” accidental,” its use is misleadmg and not warranted by anything 
in the Act.” The earlier decisions under the Workmen’s Compensation 
Act, 1897 (60 dc 61 Viet. c. 37), on the meaning of ” accident" must now be 
regarded as overruled, such oases as Hensey v. White, Lloyd v. Sugg 
dk Co., Walker v. LiUeshaU Coal Co., [1900] 1 Q. B. 481, C. A.; 2 B. W, C. 0. 
(o. 8.) 1, 5, 7 ; Boper v. Greenwood & Sons ][1900), 83 L. T. 471, C. A.; 3 
B. W. C. C. (o. 8.) 23; overruled by Fenton v. Thoriey db Co., Ltd., sv^ra. 
These decisions were largely baaed upon the adoption by the Court of 
Appeal of the supposition (see Eamwon, Fraser dk Co. v. PandorJ db Co. 
(1887), 12 App. Cas. 518, 524) that the word ” accident ” involved the 
idea of something fortuitous and unexpected; compare Timmins v. Leeds 
Forge Co. (1900), 83 L. T. 120, C. A.; 2 B. W. C. C. (0. S.) 10 ; Boardinan 
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**accident" is used in the Aet(&) in its popular and ordinarjp 
sense—an unlooked for mi^p, or an untoward event not expeelea 
nor designed (c). 

341. The fact that a workman injures himself does not make 
the occurrence less an accident (d); and the fact that the workman 
had some inherent defect or weakness which, combined with the 
occurrence, resulted in death or incapacity is immaterial (e), as is 
also the fact that the occurrence would not have led to death or 
incapacity in a stronger man (f). 

The accident need not be caused by direct objective injury to the 
body; some physiological injury due to mental shock is sufficient (^). 

342. Even what is ordinarily regarded as a disease may be an 
accident if it results from an unexpected mishap the time of the 
occurrence of which can be fixed (h). 

All diseases contracted by a workman in the course of his 
employment are not, how'cver, regarded as accidents (i), though 
certain industi'ial diseases are to be so deemed (j), for instance lead 
poisoning contracted gradually is not an accident (k), nor are injuries 


V. SroU and Whitworth, [1002] 1 K. B. 43, C. A.; 4 B. W. C. G. (o. s.) 1; 
Thompson v. Ashington Coed Co., Ltd. (1901), 17 T. L. K. 346, C. A. ; 3 
B. W. 0. C. (o. s ) 21. 

{b) Workmen’s Cmnpensation Act, 1906 (6 Edw. 7, c. 68). 

(o) Fenton v. 'Thotley db Co., Lid., [1903] A. 0. 443, per Lord Macnaghtsu, 
at p. 448. 

{d) Ibid., per Lord Bobuktson, at p. 462. 

(e) Lloyd v. Sugg tfc Co., [1900] 1 Q. B, 486, C. A.; 2 B W. C. C. (o. 3.) 6; 
Soper V. Qreeivwood de Sons (1900), 83 L. T. 471, C. A. (overruled on ^ound 
on which it was decided); Dotmuer v. Strand Palaee Hotel, Ltd. (1910), 3 
B. W. G. G. 387, C. A. A workman Buffering from aneurism of the aorta 
strained himself at work and the result of the strain upon his enfeebled heart 
caused death; held that this was death by accident {Clover, Clayton dt Go., 
Ltd. V, Hughes, [1910] A. C. 242» 3 B. W. 0. C. 276); compare Barnabas v. 
Bersham CoUiery Co. (1911), 103 L. T. 613; 4 B. W. C. G. 119, H. L. 
(death from apoplexy during working hours in mine ; arteries diseased ; 
no evidence of attack during strain; claim disallowed); compare also 
Hawkins y. Powells Tillery Steam Coed Co., Ltd., [1911] 1K. B. 988, C. A.; 
4B. W.C.C. 178; Bally, Himt (Tf.) <fc/Son, ifd., [1911] 1 K. B. 1048, G. A.,' 
4 B. W. 0. C. 226 (accident only making patent a pre-existing incapacity 
not ground fur compensation); Noden y. Calloways, Idd., [1911] W. V. 
192,0. A. (previous accident; contributing cause to subsequent accident; 
daiin disallowed); see also Wriaht v. Kerrigan, [1911] 2 I. R. 301, C. A. 
(pneumonia supervening on pLorisy caused by accident); Craves v. 
Burroughes and Watts, 2/fd.(1911), 4 B. W. C. C. 186, G. A. (septic poisoning 
from re-opened wound; held that there was evidence on which to draw 
inference that death was due to the accident). 

(/) Clover, Clayton & Co,, JAd. y. Hughes, supra. 

(g) Tates v. South Kirby, Fetxtherstone, ami Hemsworth CoUieHea, lAi., 
[1910] 2 K. B. 638: 3 B. W. C. C. 418, G A. 

[h) A workman was sorting wool, and at a time whieh could be approxi- 
mately fixed on anthrax badUus flew fiom the wool into Ins eye and in* 
Ijqpted him with anthrax, frd!m which disease he died; held that this 
Was death by accident within the Act (Bnntons, Lid. y. Turvey, [1906] 

A. C. 230; 7 B. W. C. C. (o. s.) 1): see also Wright v. Kerrigan, awpra. 
{i) Brintons, Ltd. v. Twtvey, supra, per Lord Lxnplbt, at p. 237. 

(*) See pp. 164 et sea., post, 

{k) Steel V. OcmimeU, Laird <9 Go., Ltd., [1906] 2 K. B. 232, C, A. j 7 

B. W. C* C. (0. 8.) 8 i see, however, pp. 164, 166, post. 
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known OB “ beat hand ” (I) and ** beat knee ” (tii% for thegr are 
odntraeted by gradual proeees in the course of more or less prolonged 
Work(n), yet all these ue now included in the schedule of Industrial 
diseases which in certain circumstances are to be deemed aooidmt8(o). 

343. When the facts are ascertained, the question what is an 
accident becomes a question of law and appealable as such (p). 

344. If the occurrence relied upon as the accident is a cause 
sine qud non, it is not always necessary that it should be the proxi¬ 
mate cause, at all events in time (q). 
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345. If death in fact results from the accident, it is no answer Oaath 
to a claim to show that it was not a natural or probable 
consequence thereof (r). accideut. 

If the death is caused by a complaint supervening upon the 
accident, although such complaint may not be a natural or usual 
result of the injury, the death is caused by the accident (s). 

Death, or unexpected consequences arising from reasonable 
endeavours to effect a cure, or alleviate symptoms, are attributable 
to the accident (t). 

(l) Marshall v. East RolyweU Coal Co. (1906), 93 L. T. 360, C. A.; 7 

B. W. C. C. (o. 8.) 19; see now, however, pp. 164, 166, post. , 

(m) Corley v. Baekworth Collieries (1906), 93 L T. 360, C. A. ; 7 
B. W. C. C. (o. s.) 19; see also to same effect. Walker v. Hockney 
Brothers (1909), 2 B. W. C. C. 20, C. A ; see, however, pp. 164, 166, post. 

(») Where a workman contracted ptomaine poisoning, which resulted 


(») Where a workman contracted ptomaine poisoning, which resulted 
in death, from working on several occasions laying open drains, manholes, 
and cesspools for inspection, and the county court judge found that it was 
not possible to specify the time when the disease was contracted, it was 


not possible to specify the time when the disease was contracted, it was 
held not to be death by accident (Eke v. Hart-Dyke, [1910] 2 K. B. 677, 
C. A. ; 3 B. W. C. C. 482); see also Broderick v. London County Council, 
[1908] 2 K, B. 807, C. A. ; 1 B. W. C. C 219; compare Buck v. Took 
(1911), 46 L. J. 646 (compensation awarded to dependants of workman 
poisoned by gases from cesspool). 

(o) See pp. 164—168, post. 

(v) In Hoddinott v. Newton, Chambers & Co., Ltd., [1901] A. C. 49; 
3 K W. C. C. (o. B.) 74, the House of Lords decided that the question of 
what constituted a scaffolding within the meaning of the Workmen’s Com¬ 
pensation Act, 1897 (60 & 61 Viot c 37), was not a question of fact; see 
the judgments of Lords Macnaohten and Braicpton (tbid). “When 
personal injury and its cause or causes have been ascertained, the 
question whether such cause or causes amount to an accident within the 
meftTiing of the Act is a question of law on which the decision of the 
county court judge is not final, and is not a question of fact, on which 
his decision is not open to appeal “ (Fenton v. Thorley & Co., Ltd., 
[19031 A. C. 441, per Lord Linpijsy, at p. 463; 5 B W. C. C. (o. s.) 1). 


on 0 snip was seizea yma an epuepuo m aaa leii imo me noia; aeiu, 
feliiti; the personal injury sustained through the faU was an accident (Wieks 
V. DoweUdi Co., Ltd., [1906] 2 K. B. 226, C. A.; 7 B. W. C. C. (o. s.) 14). 

(r) Dunham v. Clare, [1902] 2 K. B. 292, C. A.; 4 B. W. C. G. (o. s.) 102; 
see Dunnigan v. Cavan and Lind (1911), 48 Sc. L. R. 469. 

Is) Ystiradowen CoUiery Co., Ltd. y. Oriffiths, [1909] 2 K. B. 633, C. A.; 
2 B. W. C. C. 67 ; see Kelly v. Auchenlea Coal Co. (1911), 48 So. L. 1^. 768 
(pnenmonia, caused by inhaling gas); compare Noden y. Calloways, Ltd, 
[1911] W. N. 192, C. A.; Craves y. Bwroughes and Watts, Ltd. (1911), 
4 B. W. C. C. 186, C. A. 

(I) E.g., a workman died under an ancssthetio, when having a slight 
operation performed on his h«nd whioh had been injured by accident; 
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The onvtB of proving that the death (u)resulted from accident reits 
upon the dependants claiming compensation. Where death is equally 
consistent with disease as with accident the claim for compensation 
iaila (v). 

SUB'SsoT. 6 .—Indmtrial Dieevuet- 

346. Certain diseases due to the nature of the employment are 
within the Act (w), and are for the purposes of compensation to be 
deemed personal injury by accident (a). 


held, that the death waa cansed by the accident (Shirt v. Calico PrinUro' 
Asaociaiion, Ltd., [1909] 2 K. B. 61, C. A.; 2 B. W. C. i\ 342); see akc 
Oharlea v. Walker, Ltd. (1909), 26 T. L. R. 609, C. A. : 4 B. W. C. C. 6). 

(tt) As to statements made by a deceased workman as to the cause of 
his bodily injuries, see note (r), p. 176, poet. 

(v) Barnabas v. Beraham OoUie^ Oo. (1910), 104 L. T. 613; 4 B. W. 
C. C. 119, n. L.; see Brown v. Kidman (1911), 4 B. W. C. C. 199, C._ A. 
(workman fell from cart and died from injury nine days later ; no medical 
evidence that death resulted from the accident; compensation was 
refused). In the cases of a workman who had complained that he had 
hurt his back, and went home, whore he died a week later from intestinal 
obstruction (Farmer v. Stafford, Allen, <9 Sons, Ltd (1911), 4 B. W, C. C. 
223); of a workman who collapsed during woik and died subsequently of 
heart disease (Hawkins v. Powells Tillery Steam Coal Co., Ltd, [1911] 
I K. B. 988, C. A.; 4 B. W. C. C. 178); of >i carman who died three 
weeks after a fall (Honor y. Painter (1911), 4 B. W, (1. C. 188, C. A,), 
compensation was refused. 

(w) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68). 

(a) Ibid., 8. 8 (1). The following are the diseases (ibid , Sched. III.):—• 


Disease. 

Anthrax 

Lead poisoning or its sequela 
Mercury poisoning or its sequela 
Phosphorus poisoning or Its sequela 
Arsenic poisoning or its sequela 
Ankylostomiasis . 


Desetiption of Fiocess. 

Handling of wool, hair, bristles, 
hides, and skins. 

Any process involvinf; the use of 
lead or its preparations or com¬ 
pounds. 

Any process mvolring the use of 
mercury or its preparations or 
compounds. 

Any process involving the use of 
phosphorus or its preparations 
or compounds. 

Any process involving the use o* 
arsenic or its preparations or 
' compounds. 

Mining. 


Added by Order of (he Beerelary of State dated 22nd May, 1907, in 
pursuance of power given in Hid, s. 8 (6). 


1. Poisoning by nitro- and amidn- 

derivatives of benzene (dinitro- 
benzol, anilin and others) or its 
sequela. 

2. Poisoning by carbon bisulphide 

or its sequela. 

8 . Poisoning by nitrous fumes or 
its sequela. 

4 . Poisoning by nickel carbonyl or 
itr sequela. 


Any process involving the use of 
a nitro- or amido-derivative of 
benzene or its preparations or 
compounds. 

Any process involving the use of 
carbon bisulphide or its pre¬ 
parations or compounds. 

Any process in which nitrons fames 
are evolved. 

Any process in which nickel car¬ 
bonyl gas is evolved. 
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347. Compeosation is payable in r^pect of any of these diiieasda Saov.s. 
in thtee cases:— WoHk&es^s ^ 

(1) Where the certifying surgeon for the district appointed under Cotf^ 

tionj 



Added by Order of Oie Secretary of State dated 22nd May, 1907, in 
pureuanee of power given tn ibid., t. 8 {6)—eonHnaed. 

Disease. Description of Process. 


When 

oompennition 
u pajable. 


6 . Areenio poisoning or its sequela . 
0 . Lead poisoning or its sequda 

7. Poisoning by Oonioma Kamassi 

(African boxwood) or its se¬ 
quela. 

8 . C&ome ulceration or its sequela 


9. Eczematous ulceration of the 
skin, produced by dust or 
caustic, or corrosive liquids, or 
ulceration of the mucous mem¬ 
brane of the nose or mouth 
producedb y dust 

10. Epitheliomatous cancer, or ulcer¬ 

ation of the skin, or of the 
corneal surface ot the eye, due 
to pitch, tar, or tarry com¬ 
pounds 

11. Scrotal epithehoma (chimney 

sweeps’ cancer). 

12. Nystagmus .... 

13. Grlanders .... 


14. Compressed air Ulness or its 

sequela. 

15. Subcutaneous cellulitis of the 

hand (beat hand). 

10. Subcutaneous cellulitis over the 
pateUa (miner’s beat knee). 

17. Acute bursitis over the elbow 

(miner’s beat elbow). 

18. Inflammation of the synovial 

lining of the wrist joint and 
tendon sheaths. 


Handling of arsenic or its pre¬ 
parations or compounds. 

Handling of lead or its prepara¬ 
tions or compounds. 

Any process in the manufacture of 
articles from Oonioma Kamassi. 
(African boxwood). 

Any process involving the use ot 
chromic acid, or bichromate ot 
ammonium, potassium, or so¬ 
dium, or their preparations. 

(Bepealed and re-enacted in ea- 
tended form by Order dated 2nd 
December, 1908 {infra). 


Handling or use of pitch, tar, or 
tarry compounds. 


Chimney sweeping. 

Mining. 

Core of any equine animal suffering 
from glanders; handhng the 
carcase of such animal. 

Any process carried on in com¬ 
pressed air. 

Mining. 

Mining. 

Mining. 

Mining. 


Added by Order of (he Secretary of State dated 2nd December, 1908. 

1. Cataract in glasBworkers Processes in the manufacture of 

glass involving exposure to the 
glare of molten glass. 

2. Telegraphists’ cramp . Use of telegraphic instruments. 

3. Eosematous ulceration of the 

akin, prodnoed by dust or 
Uquids, or ulceration of the 
mucous membrane of the nose 
or mouth produced by dust. 

In oases of lead poisoning the processes within tiie Workmen’s 
Compensation Act, 1900 (6 £dw. 7, o. 6$), are only those as to which 
•peoiu roles or regiilatioos made under any Act of Parliament exist. 
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Disease must 
be contracted 
within twelve 
months of 
disablement, 


Compensa* 

tion. 


til )9 Factory and Workshop Act, 1901 (b), certifies that a workm^ 
is Bufiering from each a disease and is unable to earn full wages at 
his work (f), 

(2) Whore in pursuance of special rules or regulations made 
under tho Factory and Workshop Act, 1901(d), a workman is 
suspended on account of having contracted such a disease (e), 

(3) Where the death of a workman is caused by such a 
di8ea<ie (/). 

348. A workman who at or immediately before the date of 
disablement or suspension is employed in a process mentioned in 
tbo second column of the Third Schedule to the Act (g), and the 
disease contracted is the disease in the first column of that Schedule 
set opposite the description of the process, is deemed to have 
contracted the disease from that employment, unless the certifying 
surgeon certifies that in bis opinion the disease is not due to that 
employment, or unless his employer proves that it is not so due (h). 

349. The disease muot be contracted within twelve mouths 
previous to the date of bis disablement or suspension (i), whether 
under one or more employers (k). 

The disablement or suspension is treated as the happening 
of the accident (I). 

360. The compensation is recoverable from tho employer who 
last employed the workman within the twelve months in an employ¬ 
ment to which the nature of the disease is due (m). 


(b) 1 Edw. 7. e. 22 ; see title FArromES and Shops, Vnl, XIV., p. 473. 
Tho Secretary of State may confer on any medical practitioner appointed 
by him for the purposes of the Workmen’s Compensation Act, 1900 
(6 Edw. 7, c. 68), s. 8, all the powers and duties of a certifying surgeon 
{ibid., B. 8 (6) ). 

(c) I6td,B8(l)(i). 

(d) 1 Edw. 7, 0 . 22; Bee title Factoiues and Shops, Vol, XIV.; 
pp. 462, 476. 

(c) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68), s. 8 (1) (ii.). 

(/) Ibid., B. 8 (1) (iii.). 

{g) Ibid., Sched. III. Including the orders of the Secretary of State 
extending the list of diseases in that schedule; see note (o), p. 164, ante. 

(h) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68), s. 8 (2) $ 
see note (a), p. 164, ante. 

(i) The date of disablement is the date certified by the certifying surgeon, 
or if he cannot fix the date, then ^he date of the certificate itself, but where 
there is an appeal to a medical referee (see p. 167, post) the date of 
disablement is such date «s the medical referee may determine. Where 
the workman, who is not in receipt of compensation, dies without obtaining 
a certificate of disablement, the date of aisablement is the time of the 
death CWorkmon’s Compensation Act, 1906 (6 Edw. 7, o. 6S), s. 8 (4) ). 

{h) Ibid., B. 8 (1). 

(l) Ibid., 8. 8 (1) (a). 

(m) Workmen’s Compensation Act, 1900 (6 Edw. 7, o. 68), s. 8 (1) (c). 
To aid in ascertaining this, and the claim to contribution (seep. 167,post), 
the workman or bis dependants must famish the employer so far as possible 
with the names and addresses of other employers who employ^ the work¬ 
man during the last twelve months. If this is not done, or the information 
eapplicd is insufficient to enable the employer to take proceedings to show 
that he is not liable at above, or to enable him to claim indemnity, then, 
on showing that the djseafa was net eontracted in his employment, hs is 
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Such employer may, however, foiti another employer as a party 
to the arbitration proceedings (n), and show Uiat the disease was 
o(mtraeted in the employment of the latter employer daring the 
previons twelve mon&s. If the allegation be proved, the latter 
employer is the employer from whom compensation is recoverable (e). 

If tlae disease is one contracted by gradual process, all the 
employers Who during the previous twelve months employed the 
workman in a like employment are liable to contribute towards 
the compensation payable by the employer from whom compensation 
is claimed. The question of contribution may be determined in 
the arbitration proceedings (p). 

351. If a workman entering an employment wilfully and falsely 
represents in writing that he has not previously suffered from the 
disease which afterwards incapacitates him, he loses his right to 
receive compensation from that employer (q). 

352. The amount of compensation is calculated upon the work¬ 
man’s earnings in the service of the employer from whom compen¬ 
sation is recoverable (r). 

353. The notice of death, disablement, or suspension is given to 
the employer who last employed the workman during the previous 
twelve months in the employment to the nature of which the 
disease is due (s). The notice may be given after the workman has 
voluntarily left his employment, and, in addition to the particulars 
required (t), must state the date and cause of the disablement or 
suspension, and, if a certificate has been given, a copy must be 
furnished to the employer on demand (u). 

354. An appeal is given to the employer or the workman against 
the decision of the certifying surgeon to a medical referee appointed 
by the Secretary of State, and his decision is final (h). 

355. A workman may recover in respect of a disease which is a 
personal injury by accident apart from the above provisions ((). 

not liable to pay compensation (Workmen’s Compensation Act, 1006 
(G Edw. 7, c. 68), s. 8 (1) (c)). 

(n) As to Buoli proceedings, see pp. 209 et seq., post. 

(o) Workmen’s Compensation Act, 1906 (6 Edw. 7, c 68), s. 8 (1) (e). 

ip) Ibid., B. 8 (1) (o) (ui ) For procedure, see Workmen’s Compen¬ 
sation Rules, r. 39 (5), 19—23, 26, 26, Form 23. 

iq) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68), s. 8 (1) (b). 

(r) Ibid., 8. 8(1) (d); sec, however, ibid, Sched. 1. (2), as to concurrent 

contracts of service. 

(«) Ibid., a. 8 (1) (e). 

(t) See pp. 179 et s^., posA 

(а) Wo^meu’s Compensation Rules, 1907, r. 39 (2). 

(б) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68), S. 8 (1) (f). 
M^oal referees have been appointed for each distiiot in England. RuleB 
have been made pursuant to power given in ibid , s. 8 (3), by the Secretary 
of State with the sanction of the 'l^easury regulating the duties and fees 
off oeitifying and other surgeons, and as to Werences to and remuneration 
and exiienses of medical referees; see Ruegg, Employers’ Inability and 
Workmen’s Compensation Act, 8th _ed., pp. 860—865. 

(e) l.e., the prorisionB contained in the workmen’s Ck>mpweation Act, 
1906 (6 Edw. 7, o. 68), s. 8 ; as to disease being “ a personal iuiury by 
aeoident,” see BrimUnu, Ltd. v. Turvey, [1906] A. C. WO; 7 R. W. C. C. 
( 0 . 6 .) 1 . 
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Dhough many of the diseases within the Act (d) are diseases eon* 
tracted in faclories, this is not the case wi& all of them. Miners' 
diseases {e) and diseases contracted in stables and by chimney-sweeps, 
and other cases, are also included. Still, a certificate of disablement 
must be obtained from the certifying surgeon for the district (/). 

356. In many cases a sequela to an industrial disease included 
in the Act (d) gives a right to recover compensation ( 9 ). To enable 
the ■\^orkman to recover, it must be shown that the sequela ib a 
seqiula of a disease within the Act {d) : it is not sufficient that it may 
he and often is a consequence of such a disease, unless in the case 
it is shown to be so (k). 

Bub-Seot. 6. —Arising out of and in the Course of the Employment, 

357. The personal injury by accident must arise out of and in the 
course of the employment (i). This provision is the chief restriction 
placed by the Act (d) upon the right to receive compensation. 

An accident in the course of his work does not entitle the 
workman to compensation unless it can be said also to arise out 
of the employment (A). 

358. The words “ in the course of his employment ” are generally 
held to mean that the injury must occur at i time when tlie relation 
of master and servant can reasonably be held to be subsisting ( 1 ); 
The words " arising out of the employment ” mean that, daring the 
course of the employment, injury has resulted from some risk 
incident to the duties of the service, which, unless engaged in the 
duty owing to the master, it is reasonable to believe the workman 
would not otherwise have suffered (m). An injury suffered during 
the course of the employment from a natural force, or an unusual 


(d) Workmen’s Compensation Act, 1006 (6 £dw. 7, o. 58). 

(e) “ Ankylostomiasis ” is a miners’ disease, often called miners’ aueemia; 
and see pp. 164, 165, ante. 

(/) As to the effect of inability to obtain such a certificate upon a claim, 
see Curtis v. Black dk Co., [1609] 2 E. B. 629, C. A.; 2 B. W. C. C. 239; 
and p. 160, ante. Though the Wuikmen’s Compensation Acl^ 1906 
(6 £dw. 7, 0 . 58), B. 8 (1), speaks of the district where the workman is 
employed, it is believed that a workman who has left that district and is 
aitOTwards found to be suffering from a disease mentioned m the Work¬ 
men’s Compensation Act, 1606 (6 Edw. 7, c. 68), or Orders (see note (a), 
p. 164, ante), may obtain a oertifioate of disablement iiom the certifying 
surgeon of the district within which the diseabe was contracted. 

(g) See the Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68), 
Sched. HI. and Orders 6f Secretary of Statei pp. 164, 165, ante. 

(A) Saylett v. Vigor dk Co., [1908] 2 K. B. 837, C. A.; 1 B. W. C. C. 
282. For rules regulatingolauna for industrial disease, see Workmen’s 
Compensation Buies, r. 39, Forms 9, 10, 19—23. 

(i) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68), s. 1 (1). 

(Jc) The words are “ ansing out of and in the course of the employ, 
meut ” (iiitd.). See Kitchewnam v. 8.8. Johannesburg (Owners), [1911] 
A.‘0. 417; 4B. W. C. C. 311. 

(l) See the judgment of Lord Lokebure, L.C., in JIfoore v. Mawshesler 
Liners, Ltd., [1910] A. C. 499, at p. 500; 3 B. W. C. C. 627; see iriso 
Amys V. Barton (1911), 28 T. L. R. 29, C. A. 

(m) See Pierce y. Provident Clothing and Supply Co,» Ltd, [1911] 1 K, B. 
997, C. A.; 4 B. W. C. C. 242. 
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znanitestation of a oatural force, may be an accident, but still it is sbot. s. 
necessary to show that but for some incident of the service it would WofJtnieii'B 
probably not have occurred (n). Contpenia- 

359. The burden of proof both that the accident arose out of 

and in the course of the employment rests upon the workman or _I:' 

his dependants (o). Bmden of 

360. If, from facts admitted or proved, a reasonable inference (p) i^nnoe ' 
can be drawn that the accident arose out of and in the course of the from facts, 
employment, and that inference is drawn by the arbitrator, his 

decision cannot be reversed (q). 

If a conclusion can only be arrived at by what amounts to a auesa. 
guess, then such a guess, though called an inference, arrived at in 
favour of the applicant will be set aside (r). 

(n) Andrew v. Failsworth Industrial Somety, [1904] 2 K. B, 32, C. A.; 

6 B. W. C. C. (o. 3.) 11 j Davies v. OiUespie (1911), 28 T. L. R. 0, C. A. 

(sunstroke; abnormal risk); see also Warner v. Oouohman, J1911] 1 K. B. 

361, C. A.; 4 B. W. C. C. 32; affirmed (1911), 28 T. L. H. 58,11. L.; Morgan 
V. 8.8. **Zenaida" (Owners) (1909), 25 T. L. R. 446, C. A.; 2B. W. C. C. 

10; Karemaker v. 8.8. Corsican (Owners) (1911), 4 B. W. C. C. 296, 

C. A. (frost-bite, due to no particular circumstauce connected with the 
employment); Wwnall v. Watson (1911), 131 L T. Jo. 656. 

(o) Pomfret v. Lancashire and Yorkshire Itailway, [1903] 2 K. B. 718,, 

C. A. ; 6 B. W. C C. (o. 8.) 22 ; Reed v. Great Western Railway, [1909] 

A. C. 31; 2 B. W. C. C. 109. In giving judgment in the latter case Lord 
Macnagiitkn says, at p. 33: “ I agree . . tliat in all these cases it is 
incumbent upon the claiiuant to m^e out that the accident in respect of 
which compensation is claimed arose out of and in the course of the injiired 
man’s employment, not upon the employer to prove the contrary ”: 
where, however, the workman is engaged jn his employer’s work up to 
the time of his death, and the last acts known about him are consistent 
with the continuance ot that woik, the buidcn is on those who allege a 
cessation of the w'ork (Aslleu v. Rvans {R.)dB Co., [1911] 1 K. B. 1U36,0. A.; 

4 B. W. r. C. 209, per Fi.btciier Moulton, L J., at p. 212; alhrmed 
enb nom. Evans (Richard) dc ('o., TAd. v. Asiley, [1911] A. C. 674; 4 B. \V. 

C. C. 319; when the dictum ot Fletoheh Moulton, L.J., was neither 
dissented from nor approved). 

(p) In consideiing what is sufficient evidence in a fatal accident to 
justify an inference that the accident has arisen “ out of and iu the course 
of the employment," a distinction must bo drawn between oases where 
death occurs at a time when a workman is engaged in his employer’s work 
and cases where death occurs at a time when the workman is free, without 
any breach of contract, to do what he pleases (Asiley v. Evans (R.) <£ Co., 
awpra,per Cozens-IIakdt, M R., [1911] 1 K. B. at p 1040). 

(fl) Bist V. London and South Western Railway, [1907] A, C. 209; 9 B. W. 

C. C. (0. 8.) 19; Edmunds v. Peterston (Owners) (1911), 28 T. L. R. 18, 

C. A. (asphyxiation by fumes of stove iu cabin). <lreat differeuce ot 
opinion has been manifested the judges os to what is or wliat is not 
a reasonable inference from facts found to exist. 

(r) MiteheU v. Glamorgan Coal Co. (1907), 23 T. L. R. 688, C. A. ; 9 
B. W. C. C. (o. s.) 16; commented on in Jenkins v. Standard Colliery Co. 

(1911), 28 T. L. R. 7, C. A.; Bender v. 8:8. Zent (Owners), [1909] 2 K. B. 

41, C. A.; 2 B. W. (^. C. 22. Iu the following cases it was held tliat the 
facts did not warrant an inference that the .accident arose out of and in 
the oounse of the employment:—A seaman returnmg to his ship fell 
from the gangway and was killed ; the appheant gave no evidence of the 
purpose for which deceased left the ship, whether on his own business or 
that of the ship, and so failed to satisfy the onus (McDonald v. 8.8. 

Bemana (Owners), [1908] 2 K. B. 926, C. A.; 1 B. W. C. C. 185) A seaman 
was lost overhoora whilst the weather was fine, the ship Stoady, and there 
was a good bulwark round the sides of the ship; held, that the onus was not 
satisfied (Bender v. B.S. Zent (Owners), supra). A sailor^ on board a ship 
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harbour, went on deck late at night to get some fresh air; he was 
foimd dead in the water in the morning ; held, that evidence of a sailor 
being found drowned alongside his shin hi ciicnnistanoeg such as this is 
not sniliciuiit to discharge the onus that the accident arose out of the 
employment (MarehaU v. Ship 1V«U JRdse (Ownere), [19101 A. C. 486; 
3 IJ. W. (J- C. 614). This cose was admittedly very near tiie line, and 
considerable difierenoe of opinion existed amongst the judges in the 
House of Jjords: the arbitrator had drawn the inference that death 
lesulted from accident arising out of the employment; see also Oharlea v. 
Walker. Ltd. (1909), 26 T. L. It. «t>9, C. A.; 2 H. W. C. ('. 5. Whilst a carter 
was driving a cart the horse fell, the shaft broke, and the man apparently 
was thrown out. lie went to a fai m to borrow another cart, but being 
unsuccessful he walked away with the horse and was subsequently found 
dead on the road, death being duo to syncope; held, onus not discharged 
{Powers V. Smith (1910), 3 11. W. C. C. 470, C. A.). A workman whose hand 
had been injured on 17th April died of erysipelas of the lace on 7th July: 
there was a dispute between the medical experts as to whether micro* 
organtsms of erysipelas could remain latent tor this period; a medical 
referee stated that such a thing was possible: held, that the decision of the 
arbitrator that death was due to accident arising out of the employment 
was a guess merely and must beset Aside {Hugo v. Larkina & Oo. (1910), 3 
B. W. 0. 228, 0. A.); see Jenkina v. Standard Colliery Co., (1911), 28 
T. L. It. 7, 0. A. A gas-htter, who had inhaled coal gas, three days later 
developed xraialysis due to cerebral hsemorrhage ana died shortly after* 
wards; he had had a transient attack some months before : the arbitrator 
found that the paralysis was equally consisteut with other causes as with 
gas poisoning: held, that it was open to the jud<'e to draw the inference that 
the death did nut result from accident arisiag out of the employment 
{Heart y. London and North Weaterri. Mail. Go. (1910), 3 B. W. C. C. 351 , 0. A.). 
A captain left his ship and went to an hotel; he returned to the quay and 
hailed his ship lor a boat, but before the boat reached him he fell over the 
quay side and was drowned; no evidence was given why he went ashore: 
held, onus not sutished (Htwiilv. Ducheae {Owners), [1910J1 K, B. 772, C. A< • 

3 B. W, C. tJ. 239; aflinued sub nom. Fletcher v. Steamship Duchess 
{Owners), 11911J A. (\ 071; 4 B. W. C. C. 317 ); compare Low or Jackson 
V. General Steam Fishing Co., Ltd., [1909J A. C. 623 ; 2 B. W. C. C. 61, 66, 
w'icre tlie woiknmn, who had absented himself, was held to have returned 
t> the ambit of the employment before the oueurrouce of the accident. In 
Kitehenham v. 8.S. Johnnnenbimj {Owners), [19111 A. 0. 417 ; 4 B, W. C.C. 
311, a steward went ae,hore with leave while his ship was lying at a quay; 
on his return at night he fell into the water between the ship and the 
quay and was drowned; access to the ship was by a secure and properly 
lighted gangway, but there was no evidence that he had ever reached Uie 
gangway: held, that there was no evidence that the accident arose out 
of the employment: see also Leach v. Oakley, Street <fc Oo.; Kitehenham 
V. S.S. Johannesburg {Owners), supra. In both cases seamen had gone 
ashore with leave. In the latter the man was found drowned and hod 
last been seen on the wharf retui oing to iJie ship; held, that the onus was 
not discharged. In the former case the man leturned as far as the gang* 
way, which broke whilst he was upon it: held, that the accident arose out of 
the employment. A workman died of pneumonia; liis vit^ty was said 
to have been lowered in consequence of an accident, the only evidence of 
which was several inconsistent statements made by the workman on the 
day after the alleged accident: the medical referee gave A report that the 
pneumonia could not have been caused by the alleged accident, but the 
arbitrator found that it was : held, that the facts would not support such 
infei-ence {Langley v. Beeve (.1910), 3 B. W. C. C. 176, C. A.); see also 
Hawkins v. Powells Tillery Steam Coal Co., Ltd., [1911] 1 K. B. 988, C. A.; 

4 B. W. C. C. 178). A collier worldng night shift returned with a red 
patch on his arm and a scratdi on his thumb; he died of blood poisoiung 
fourteen days later; held, facts insulficieut to support inference {Jenkins 
V. Standard OoUiery Go., (1911) 28 T. L. B. 7, C. A.). 

In the following oases the facts were held sufficient to warrant an ib2er« 
ence that the aooident arose out of and in the course of the employinent ;-** 
A workman returned home direct from bis woi^ with a ctusl^ hand | 
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361 If the claim is brought sgsinst “ the principal ” by the Bjtmi. s. 
servant of a sub-contractor, it must be proved that the accident Warki!i 9 a*i[^ 
occurred on, or in, or about premises Jn which the principal has CoityMMa* 
undertaken to execute the work, or which are otherwise under his ^cn 4^/ 
control or management («X 

Also, in determining whether the accident arises out of and Accident 
in the course of the employment, locality is often Tnft tftriii.1. occurring ob. 
When employment is intermittent and to be performed on the 
employer’s works or premises, the place where an accident occurs to **** 
a workman when going to, returning to, or leaving his work is loa^Ia 
often the test whether it arises in the course of his employment, materinL 
and sometimes whether it arises out of the employment. Before 
his work begins the workman has generally to get on to his 
employer's premises, and when it is over it is likewise usually 
his duty to leave the premises. The exact time when in the 
course of doing these things the employer’s statutory duty to him 
attaches or ceases is often difficult to ascertain (t). 

^ Though the work is to be doue on the employer’s premises, the Coming to tke 
liability may exist before the workman reaches the place where premiaes. 
the work is situated, in a case where he is specifically sent to 
that place to do the work («). But a mere direction as to the 

no legal evidence was given as to ho%v the accident was caused ; he died 
afterwards from blood poisoning of the wound: hold, that on those facts 
the arbitrator could draw the inference tliat the accident arose out of and 
in the course of tlio omployment {MitcheU v. Qlamorgan Coal Co. (1907), 

S3 T. L. R. 688, (J. A. ; 0 R W. C 0. (o. s.) 16) GOSELL Barves, T. (at 
23 T. L B. 689), speaks of this as a case where the facts were not equally 
consistent; tor, applying one’s knowledge nf what happens in ordinary 
life, the probabihty was that the accident happened when he was engaged 
in an occupation in which accidents oc(‘iir lather than at a time when, in 
the ordmary course of hfe, such accidents do not occur A seaman 
fell overboard on a 6ne morning when his duty required him to be on 
deck ; he had previously complamed of giddiness : held, that the arbitrator 
could draw the inierence that the accident ainso out of the employment 
(S.B. Swansea Vede (Owners) v. Bice (1911), 4R. W. C. C. 298, H. L.). The 
dislinction drawn between this case and ihe c.i66 of Mai^hall v. S.S. 

WQd Bose {Owners), [1910J A. 0. 486 ; 3 B. W. C C. 614 (see p. 169, ante), 
was that in this case, the seaman bemg on duty, his employment brought 
him into a special position of dangei ; see also WriqM v Kerrtgan, [1911] 

2 I R. 301, C, A, as to which see note (>). P- 176, post. Groves v. 

Bunrovghes and Watts, Ltd (1911), 4 B W. C (’ J85, C. A 
(«) WorTcmen’s Compensation Act, 1906 (0 Kdw. 7, c. 68), s. 4 ; and 
Beep. ld2,j>ost. Under the Workmen’s Compeii''ation Act, 1897 (61 & 62 
Viet. o. 37), 8. 7, it was generally necessary to piove that an accident 
happened “ on or in or about ” the employer’s works. 

(t) Where the nature of the work itself necessitates the workman being 
elsewhere than on the employer’s premises the piotcction of the Work¬ 
men’s Compensation Act, 1906 (6£dw 7, c. 58), exists, e.g., a traveller or 
carter. A coUoctor and canvasser while riding a bicycle on his employer’s 
business was knocked down and killed in the street; hold, he was within 
the Act (Pierce v. Provvderd Clothing and Supply Co., [1911] 1 K B. 997, 

C. A.; 4 B. W. C. C. 242). 

(u) S.g., ah engine cleaner employed at'K. was sent by his employers 
to work at H., four miles away, and directed to travel by their train from 
the station at K.; held, that the course of employment commenced as 
Boon as the workman got mto his employers’ tram at K. {Eohnees y. Great 
jyorfkem Baihoay, [1900] 2 Q. B. 409, C. A. ; 2 B. W. C. C. (o. 8.) 19 ; 

BosMm y. Lancast^ (1910), 3 B. W. 0, 0. 476, 0. A.; Nvsbe/t y. Bayner 
and Bwm, [1910] 2 K. B. 689, C. A.; see also Nolan y. Portst <4 Sons 
(1009), 9 B. W. C, C. 106, C. A.)j 
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way to come to the premises given for the workman’s convenience 
does not fix the employer with liabilitj(a). 

"Where tbe workman, though the actual work is finuhed, is 
leaving the premises by the appointed or usual way, he is within 
the statutory protection (b) ; but where, purely for the convenience 
of the workmen, the employers provide them with a means of 
reaching their homes, they are not within such protection after 
leaving the premises (c). 

362. The statutory protection may continue during temporary 
cessation of work, as where a workman who is permitted, but 
not obliged, to remain on the employer’s premises during the 
dinner hour is injured during such time(<i). 

Where the workman is returning from temporary absence, having 
been away on his own business, or where the absence is not shown 
to have been on the employer’s business, locality is often most 
material (^’). 

(a) I/olness v. Mackay ant' Davis, [1809] 2 Q. B. 319, C. A. ; 1 B. W. 
r. C. (o. s.) 13, which case and Holmes v. Great Northern BaUwcey,[\Q(i01 2 
Q. B. 400, C. A.; 2 B. W. C. C. (o. 8.) 19, were decided under the earlier 
Act (see note (8), p. 171, ante). As to a workman arriving on the employer’s 
premises some lime before tho time Axed foi actually commencing work, 
SCO Sharp v. Johnson t& Co , Ltd., [1906] 2 K. B. 139 ; 7 B. W. C. C. 
(o. 8 ) 28. Employers ran a private train to • onvey such of their work¬ 
men, being rolliors, as chose to use it from a village to a colliery; a 
workman whilst waiting on the platform at the village was knocked down 
and killed : hold, that the accident arose out of and in the rourse of the 
employment (Crrmins v. Guest, Keen, and Nettlefolds, Ltd., [1908] 1 K. B. 
409, C A.; IB. "iV. C. C. 160). In this case the arbitrator found that 
tho right to uso tho train w'os part of the contract of service; but, contra, 
where the workman was being conveyed on the first morning ol the 
employment to his employer’s premises in the employer’s waggon (Whit¬ 
bread V. Arnold (1908), 1 B. W. C. C. 317, C. A.). 

(b) Gone X.- Norton Hill Colliery Co., l\Q09] 2 K. B. 639, C. A.; 2 

B. W. C. 0. 42 , Lownf v. Sheffield Coal Co. (1008), 1 B. W. C, C. 1 ; Biley 
V. BcMnnd, 11911] 1 Bi. B. 1029, C. A.; 4 B. W. 0. C. 165 ; but see 
Phillips V. Williams (1911), 4B. W. C. C. 143, C. A. (where the workman 
came on the premises with no intention of working, but to settle a dispute 
of his own, and where compensation for an accident occurring as he was 
leaving the premises was refused) 

(c) E.g., whore employers provided a train for the purpose of conveying 
such workmen as choro to use it to their homes, and the arbitrator found 
there was no contractual obligation to do so, but that it was done as a 
matter of pure grace, it was neld that during the transit the workmen 
were not within the protection o" the Act (Davies v. Bhymmey Iron Go, 
(1900), 16 T. L. R. 329, C. A. ; 2 B. \V. C. 0 (o. s.) 22 ; compare OrmUns 
V, Oue^, Keen, and Nettlefolds, Ltd., supra; Gilmour v. Dorman, Long d Go. 
(1911), 4 B. W. C. C. 270, C. A.); see also Keyser v. Burdick efc Co. (1910), 
4 B. W. C. >0. 87, C. A. (a workman leaving a ship in dock by an unusual 
way, owing to the gangway having been removed; held, withm the Act); 
Walters v. Staveley Coal and Iron Co,, Ltd. (1911), 106 L. T. 110 ; 4 B. W. 

C. 303, H. L. ("where a workman slipped on the employers’ road a mile 
from tho mine: held, not in the coarse of the employment); Porker v. 
Pout (1011), 131 L. T. Jo. 562, C. A. (accident to farm labourer while 
attempting to get into employer’s cart for purpose not within contract); 
Kane v Merry and Ctmnvnghame, Ltd., [1911] S. G. 633 (miner riding on 
hutches when leaving work, contrary to rule). 

(d) BloveU V. Sawyer, [190^ 1 K. B, 271. C. A.; 6 B. W. a C. (O. 8.) 16 

Morris v. Lambeth Borough (jouncU (1905), 22 T.L. B. 22, C. A. ; 8 B. W 
C. C. (O. 8.) 1. ^ . 

(e) A ship's steward went ashoie for his own amusement in the evening; 
returning, somewhat under the influence of liquor, he got as far as the 
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SB8. Where the workman, thon|fh daring a time when the 
coarse of the employment is subsisting, does something entirely 
for his own purposes, he loses the statutory protection (/). 

cargo skid, and tl^n slipiied and fell into the hold of the ship; held. 


cargo SKia, ana cnen supiiea ana leu into tne noia oi tbe snip; neid, 
within the Act (Robertson y. AUan Brothers <& Co. (1908), 77 L. J. (K. b.) 
1072, C. A.; 1 B. W. C. G. 172). A fireman left his ship and went ashore to 
procure neoessaries; returning, he fell from a ladder fastened to the ship’s 
side and resting on the quay below; held, that the accident arose out of and 
in the course of the employment (Moore v. Mtmchester Linera, Ltd., 
[1910] A. C. 498 ; 3 B. W. C. G. 627, H. L.). In this case the decision of 
the Gourt of Appeal, ^909] 1 E. B. 417, was overruled, it being impossible 
to reconcile it with Robertson v. Allan, Brothers <9 Co., supra. A workman 
was employed to watch ^rawlers as they lay in a harbour, it being occasion¬ 
ally necessary for him to bo on the quay to which the trawlci's were 
moored: he left the promises for a short time to obtain refreshments; 
returning to the quay, and whilst descending a fixed ladder to go on 
board one of the trawlers, he fell off: held, that the accident arose out of 
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1909 . 
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and in the course of the employment [Low or Jackson v. Oennal Steam 
Fishing Co., Ltd., [1909J A. C. 523; 2 B. W. C. 51, 66). Contra where 
a seaman, having loft his ship for tlie night, slipped and was injured on 
the steps of a public quay whilst returning to the ship (KeUif v. Ship 
Foam Queen (Owners) (1910), 3 B. W. G. G. 113, C. A. ; see ititrhenham 
v, S.S. Johannesburg (Owners), [1911] A. C. 417; 4 B W. C. 0. 311, and 
p. 170, ante); and where the engineer of a steam trawler in dock went 
ashore for dinner, and on returning foil into a dry dock and was killed 
(Oilhert v. Nizam (Owners) (1910), 3 B. W. 0. C. 456, G. A.). 

(/) A ticket collector at a station jumped on a train in motion to speak 
to n friend in one of the carriages. In getting off he fell and was killed : 
held, not within the Act (Smith v. Lancashire and Yorkshire Railway, [1899] 

1 Q. B. 141, C. A.; 1 B. W. C. C. (O. S ) 1); see Perry v. Anglo-Ameriean 
Decorating Co. (1910), 3 B. W. C. C. 310, C. A. (where the injury happened 
during a wort intervening period between two employments on the same 
day). An engine-driver went to a signal box on tbe employers’ premises 
to get information for his own private purposes, and whilst returning was 
seriously injured: held, not within the Act (Benson v. Lancashire and 
Yorkshire Bail. Co., [1904] 1 K. B. 242, C. A. ; 6 B. W. G. C. (o. S.) 20; 
see also Smith v. South NormanUm Colliery Co., [1903] 1 K. B. 204, C. A.; 
6 B. W. C. C. (o. s.) 14). An engine-driver left his engine and crossed 
a siding to receive, for his own purposes, a book from a friend; returning, 
he was knocked down by a waggon which was being shunted and killed: 
held, not within the Act (Reed v. Great Western Railway, [1909] A. C. 31; 

2 B. W. C. G. 109). “ It is not that he violated a rule, but that the acci¬ 
dent did not arise out of or taJee place in the course of the employment 
at all. It took place while for the moment be quitted his employment *' 
(ibid., per Lord Lorbbubn, L.C. , at p. 33, followed in Pope v. Hill's Plymouth 
bo. (1910), 3 B.W.G.C. 339, C. A.; affirmed (1911), 132 L. T. Jo. 31,'H.L.). 
A workman, during meal time, chose for his own convenience to take his 
me^ in on unusual place: held, not within the Act (Brice v. Edward Lloyd, 
Ltd., [1909] 2 K. B. 804, G. A.; 2 B. W. C. C. 26); compare BloveUv. Sawyer, 
[1904] 1 K.B. 271,C. A.; 6 B. W. C.C. (O. s.) 16; Jlforri* v Lambeth Borough 
Oouneil (1905), 22 T. L. R. 22, C. A.; 8 B. W. G. (o. s.) 1; and see 
p. 172, ante. See contra Astley v. Evans (R.) <6 Co , [1911] 1 K. B. 1036, 
C. A.: 4 B. W. C. C. 209; affirmed on appeal sub nom Evans (Richard) db 
Co., Ltd. y. AsUey [1911] A. G. 674; 4 B. W. C. C. 319 (brakesman in 
ohaige offrain fell whilst endeavouring to climb from a truck on ono train 
to a hr^e van of another train: helC dependants entitled to compensa¬ 
tion); M’LaueManv. Anderson, [1911] S. C. 629 (workman fatally injured 
in attempting to get down from a waggon to recover his pipe: hold, da. 
accidwt ariiwg out of and in the course of the em^oyment); compare 
the following oases in which claims were disallowed:— Thomson v. Fleming- 
ton Coal Co., [1911] S. G. 823 (workman going, for necessary purpose, to 
anraitable place); JSTLoren v. Caledonian BaU. Co, (1911), 48 So. L. R. 885 
(ovexseer walking on railway line); Barnes v. Nunnery Colliery Co., Ltd. 
(1810), 4 B. W. C, C. 43, C. A. (boy riding in colliery tub contrary to rule). 
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If a workman in doing something, not entirely for his <mn 
pnrposes, does it in an obviously dangerous and wholly unneoeso 
sary manner, the accident does not arise out of the employment ( 9 ). 

364. If the workman goes outside the sphere of his employment 
as delined by his employer, he is not generally (h), whilst thus 
acting, within the Act(t). 

365. Where the workman may reasonably think that it is his 
duty to do the act in the course of doing which he is injured, the 
accident may arise out of and in the course of tho employment (j). 

{g) Williame v. Wigan Coal and Iron Co. (1909), 3 B. W. C. C. 65, 
C. A.; Jiames v. Nunnery Colliery Co. (1010), 4 B. W. C. G. 43, C. A.; 
compare Conway Pumpheraton ihl Co,, Jjtd., [1011] S. C. 660; Aatloy v. 
Evans [B.) & Go., [1011] 1 K. B. 1036, C. A.; 4 B. W. C. C. 209; aflarmed 
tub nom. Evans (Richard) <& Co., Ltd. v. AaUey, [1911] A. C. 674.^ 

(h) In tho following rases the workman was held not to be within the 
Act:—A boy took upon himself to clean tho machinery, knowing that it 
was no pmt nt his duty to do so (Lowe v. Pearson, [1899] 1 Q. B. 261, 
G. A.; 1 B W. 0. G. (o. 8.) 0); corapaio Prior v. SlaUhwaitt Spirvni/ng 
Co., [1898] 1 Q. B. 881, C. A. (a decision as to employment under the 
Factory and Workshop Act, 1878 (41 & 42 Viot. o. 16), s. 17 (2)). A girl 
took upon herself to start ra.-ichinoij, it being no part of her duty to do so 
(Loan V. Evans <& Co. (1902), 19 T. L. R. 142, G. A.; 5 B. W.C. C. (0. S.) 
17). An employer may define the sphere of duty of his workmen and 
divide the labour of his workmen into unintelligent labour and skilled 
labour (ibid., per GoixiNS, M.R., at p. 20). A boy whilst wrongfully 
playing with machinery was thereby injured (Furniea v. Qartaide a Co, 
(1910), 3 B. W. G. 0. 411, 0. A.). A niossage boy injured through using 
lilt contrary to orders (MeDaid v. Steel (1911), 48 So. L. R. 766). A boy 
larking with another lad accidentally stalled a machine and was injured 
(Cole V. Evans. Non, Teacher and Webb, Lid. (1911), 4 B. W. G. G. 138, G. A.). 
A woman employed to work one machine, out of curiosity tried another and 
was injured (Cronin v. Silver (1911), 4 B. W. G. G. 221, G. A.). A brakes* 
man injured hy jumping off a lorry on which he had no business to ride 
(Bevie v. Cummvng (1911), 48 So. L. R. 831). A workman dusting a 
switchboard which he had be^n expressly lorbidden to touch (JenTcinaon 
V. Ilaniaon, Ainalie Co., Ltd. (1911), 4 B. W. G. G. 194, C. A.). A 
miner riding on a hutch in a disused mine contrary to order (Kane v. 
Uerry and Ounninghame, Ltd., [1911] S. G. 533). A boy engaged to piece 
broken yams injured whilst cleaning machinery in motion (17ayfor v. 
Muegrare Spinning Co., Ltd. (1911), 4 B. W. G. G. 286, C A.). A worfcmaui 
left others with whom he was proceeding to work, and was subsequently 
found in a place where he had no buuness to be (Boae v. Jforrisdn add 
Mason, Ltd. (1911), 4 B. W. G. C. 277, G. A.). 

(i) AVorkraen’s Compensation Act, 1906 (6 Edw. 7, 0 . 58). 

(j) A boy employed on a rai'way mistakenly thought the points were 
against the engine, and began to pull a lever lu order to open them; whilst 
doing so he was injured: held, within the Aot (Harrison v. T^ttoker 
Brothers (1899), 16 T. L. R. 108, C. A.; 2 <1. W. C. C. (o. s.) 12). A lad, 
whose duties were so loosely defined that it might be said to be his duty 
to obey tho orders of anyone in a higher position than himself in the 
enijdoymeut, was injured whilst conforming to an order given by a 
woikman possessing no authority to give it: held, within the Act (Brown 
V. Scott (1899), 1 B. W. C. C. (o. s.) 11, G. A.); so, too, where a canvasser 
was injured in the street whilst cycling ( M'Neiee v. Singer Sewing Machine 
Oo., Ltd., [1911] 9. G. 12); and wlicre a canvasser, also oyoling, was killed 
in a street accident, a practice known to but not forbidden by his 
employer (Pieree V. Provident CloUhing Supply Oo., Ltd., [1911] 1 A. B. 
997, G. A.; 4 B, W. C. C. 242). The dependants of an unestablished 
electrical engiuecr, who was killed when doing an act in the interest of 
his employers, although ontsido the scojie S his duties, ware awarded 
oompensatiou (BueteU v. Poetmaater-Qeneml (1911), 46 Ii, J. 641). ^ 
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dd6. Where tiie workman at tha' time of injury,-though not 
peklorming a duty of his service, is engaged in an act in the 
mutiffil interest of himself and his employer in a marinBr and at a 
place permitted by the employer, he may be (ft) within the Act(l). 

367. Where the workman departs from the scope of his duties 
in an emergency, the accident may be held to arise out of the 
employment (m). 

368. Where a workman when performing his duties does them 
in an improper manner, he may still be within (n) the Act (1). 

369. It is no defence to a claim under the Act (2) that the injury 
happened from an unexpected and unusual cause, if it arose out of 
a risk of the employment (o). 

(ft) A street watcliman whose duties wore to look after the tools, 
and to keep lamps alight in the road at night, went into a shanty where 
the tools wore kept daring the night for the purpose of prepariug food 
for himself, and whilst so doing he was injured: held, within the Act, as 
the prepariug and taking food was part of a duty which he owed both 
to the employer and to himself {Morris v. Lambeth Borough Oouneil 
(1906), 22 T. L. R. 22, C. A.; 8 B. W. C. C. (o. s.) 1). A workman who was 

E ermitted but not obliged to remain on the premises during the dinner 
our was injured by a wall under which he was sitting fulling upon him : 
held, an accident arising out of the employment {Blovdt v. Sawyer, [iy04> 
1 K. B. 271, C. A.; 6 jB. W. C. C. (o. s.) 16); compare Briee v. Edward 
Lloyd, Ud., [1909] 2 K. B. 804, 0. A. ; 2 B. W. 0. C. 20 (whei-e the work- 
man had chosen to take his meal in an unusual and unauthorised place). 
See also Molloy v. South Wales Anthracite Colliery Vo. (1910), 4 B. W. C. C. 
65, C. A. (where a workman returned to the premises to fetch his tools); 
Curtis V. Talbot (1911), 131 L. T. Jo. 552, 0. A. (where a house surgeon 
suffered from experiments with an X-ray api>aratus : hold, tliat accident 
did not arise in course of his ciuployiuent); and Mdey v. LloUand (Willzam) 
db Sons, Ltd., [1911] 1 K. B. 1029 (where a dismissed factory girl returned 
to the mill for wages due and was mjutod: held within the Act). 

(1) Workmen’s Compensation Act, 1906 (0 Edw. 7, c. 68). 

(m) A workman was riding, against the rules of a colliery, on one of the 
loaded trucks; the horse drawing the trucks bolted, and the workman 
jumped off the truck and in trying to stop tlio horse was killed: held, 
that the accident arose during an cmoigericy (/ices v. Thomas, [1899] 1 
Q. B. 1015, C. A.; 1 B. W. C. C. (o. S.) 9); sec also JJapelman v. Poole 
(1908), 26 T. L. K. 166, C. A.; 2 B. W. 0. 0. 48, which may be upheld on 
the ground of emergency, though not expressly decided on this point. A 
workman, who was not allowed to touch the machinery, was t^ing to 
replace a machine band which had accidentally come off a pulley; in doing 
BO he -was injured: held, an accident arising out of the employment ( White- 
head V. Beader, [1901] 2 K. B. 48. C. A.; 3 B. W. C. C. (o. s.) 40). 

(•) A workman was injured whilst leaving a shed in an improper 
meaner, but he was so leaving it for the pui'pose of performing his duty 
in anothat part of the works: ueld, that the accident arose out of the em* 
ployment (MoNieholas v. Dawson «£ Son, [1899] 1 Q. B. 773, C. A.; 1 
B. Wi C. C. 80). Where a miner with a bond fide idea of facilitating the 
work he had to do, but against express orders forbidding him bo to do, 
entered a dangerouB part of the mine and was killed, held, that in such 
cixonipBtanoea nis dependants were entitled to oompenwtion, for although 
he was guilty of senous and wilful misconduct, the risk was one arising 
out of his euifdoyment {Bardmg v. Brynddu Colliery Co., Ltd., [1914.] 2 
K. B. 747, C. A.; 4 B. W. C. C. 269); see also WetghiU v. Sovih Eetton 
Cddl Oo., [1911] 2 E. B. 767, n., 0. A., and cases cited in notes (A)—(/), 
p. 174, ante, ana note (ft), auwa. 

(o) A man employed in sttmles was bitten by a stable oat: held, arising 
Put of the employment {BotoUmd v. Wright (1908), 24 T. L. B. 862, C. A ; 
ID B. W. C. (0, 8.) 192); see also OheuUa v. London and South Western 
BaOway, [1906] 2 A. B. 164, C. A.; 7 B. W» & C. (o, b.) 22 1 Martin 
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8T0. Injury caused to a workman, whilst in the course of his 
employment, by the wilful act or tort of another person cannot 
generally bo regarded as arising out of the employment (p); but the 
case is diirorcnt where the risk of injury at the hands of evil-disposed 
persons may be regarded as an incident of his employment (g). 

371- i^'ucts from which an inference is to be deduced that an 
accident arose out of and in the course of the employment, must 
be proved by legal evidence. The statement of a workman to persona 
unconnected with the employment as to the cause of his injury is 
inaduiissible, even though he afterwards dies (r). 

372. Though the inference to be drawn from proved or admitted 
facts is a mixed question of fact and law, all questions of credibility 
of evidence are for the arbitrator to determine, and, if the liability 
depends upon this, or if it is a pure question of fact, there is no 
appeal (s). 

Soii-Pkct. 7.— Conditiona Attached to Iteceipt of the Compensation. 

373. The injury mujt incapacitate the workman, and suoh 
incapacity must continue (t) for at least one week (u), and if the 

Ziamett (IS 10), 3 B. W G. 0.140); on the other hand, in Oiaake v. Wigan, 
[1900] 2 K. B. 030, C. A.; 2 B. W. C. G. 36, G. A., where a maid serving 
in her employei's house at night was injured liy a cockchafer flying in the 
window, and in Amys v. Baiion (1911^, 28 T. Ji. B. 9, C. A., where a man 
died from the effects of a wasp sting, it was held that the accident did not 
arise out of Ills employment. 

(p) A workman maliciously threw a piece of iron at another workman, 
which accident.dly struck a third workman: held, not arising out of the 
employment (Armitage v. Lancashire and Yorkshire Eailuoay, [1902J 2 K. B. 
178. G. A.; 4 B. W. C. C. (o. s.) 6). The same principle was applied 
wJiore a workman was injured by a foolish and wicked practical joke 
perpetrated by his fellow workmen {h'iUgerald v. Clarke (IK. Q.) dc Hon, 
[19081 2 K. B. 796, G. A.; IB. W. G. 0. 197); and, again, where a 
workman attempting to commit an unprovoked assault on a fellow work¬ 
man caused injury to a thhd {Shaw v. Wigan Coal and Iron Co., Ltd. 
(1909), 3 B. W. G. G. 81, G. A ). As to the employer’s right of indeiimity 
where he is liable fur the act of a Icllow servant, see Lees v. Dunkerley 
Brolkera, [1911] A. G. 6 ; 4 B. \V. C. G. 116. 

{q) An engine driver was killed by a stone iniscbievonsly dropped upon 
a train whilst it was iiassing under a bridge, held, that the accident arose 
out of iho employment {ChaUus v. London and South Western Railway, [1906] 

2 K. B. 154, G. A.; 7 B. W. 0. C. (o. s.) 23). Collins, M.B. {ibid, at 
p. 167), said “ the interpretation of the words ‘ accident arising out of and 
in the course of the employment ’ appears to me necessarily to involve the 
consideration of the question w^ at risks are commonly incidental to the 
particular employment in question.” Sou also Nishet v. Bayne and Bum, 
[19111] 2 K. B. 689, G. A. ;'3 B. W. C. G. 607. 

(r) Wolsey v. Pethick Brothers (1908), 1 Ik W. C. G. 411, C. A. ; Otibey 
V. Great Western Rail. Co. (1910), 3 B. W. C. C. 136. As to the admissibility 
of statements made by a deceased workman to his doctor, or other persons, 
as to the state of his health, his symptoms, or physical condition, or 
causes of his illness, see Amys v. Barton, supra, where Wright v. Kerrigan, 
[1911] 2 I. B. 301, so far as the admissibihty of evidence is concerned, was 
disapproved; title Evidence, ‘Vul. XIII., pp. 438, 439. 

(*) Roberts v. Benham (1910), 3 B. W. C. G. 430, C. A.; White v. Sheep- 
wash (1910), 3 B. W. G. C. 382, G A. 

(<) An injury which does not incapacitate but only reveals a pre-existing 
incapacity does not entitle to componsation {BaU v. hunt {William) dt Sons, 
Z/fd., [1911] 1 K. B. 1048). 

(u)^uikmen’8 Compensation Aot, 1906 (0 Edw. 7, o. 08), s. 1 (2) (a). 
The injury must disable for at least one week from earning ” full wages 
at the work at which he wao employed.” 
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UMsapaoity lasts less than one veek no compensation is payable (v). Sbot. s. 

If the incapacity lasts less than two weeks, no compensation is Weiimmi'S 
payable in respect of the first week, but if the incapacity lasts more Gompeam* 
than two weeks, compensation is payable from the date of the ^onAot, 
commencement of the incapacity (?u) It is submitted that the week ^5?' 
which must elapse before compensation becomes payable need not 
be the week immediately subsequent to the date of the injury, and 
need not be a successive period of seven days (a). 

If the wages earned after the injury, though not necessarily at 
the same class of work, are the same or greater than those earned 
before it, there is no power to award compensation, though a 
declaration of liability to meet future incapacity may be registered (1)). 

But the wages must be earned, not partly earned or given by the 
employer ex gratid (c). 

Sub-Sect. 8.— Serious and WU/id Misconduct. 

374. Except in a case where death or serious and permanent Effect of 
disablement results from the injury, a workman is not entitled to miaconduot 
compensation if the injury is attributable to his serious and wilful 
misconduct (d). The burden of proving serious and wilful mis¬ 
conduct rests upon the employer (e). 

The breach of statutory regulations made in the interest of the Breach of 
safety of workmen may often be, though it is not necessarily, serious statutory 
and wilful misconduct (/). rcKuiation.. 

375. The misconduct must cause the accident (g). If it is not Misconduct 

sufficiently connected therewith it cannot be relied on by the nnstcaoso 
employer (h). accident 

376. A workman may be guilty of contributory negligence (i). Contributory 
even of a serious character, and yet may recover under the negligence. 


(v) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68), s. 1 (2). 

{«) Sohed. I. (1), provisoes (a), (b). 

(а) See title 1 ’ime. 

(б) Irons v. Davis and Timmins, Ltd., [1899] 2 Q. B. 330, C. A. ; 1 
B. W. C C. (o. 8.) 26; see note (t), p. 207, post. 

(c) Chandler v. Smith, [1899] 2 Q. B. 606, C. A.; 1 B. W. C. C. (o. s.) 19; 
and see p. 207, post. 

(d) Workmen's Compensation Act, 1906 (6 Edw. 7, c. 68), s. 1 (2) (e). 

(e) Johnson v. Marshall, Sons & Co., Ltd., [1906] A. C. 409 ; 8 B. W C. 

(0. s.) 10. In his judgment in this case Lord Lobebubn, L.C , says, at 
p. 411, “that the burden of proving serious and wilful misconduet was 
on the employers is beyond question. We are not dealing with negligence, 
but with something far beyond it.” 

(/) Bumboll V. Nunnery GoUiery Co. (1899), 80 L. T. 42, C. A. ; 1 
B. W. C. C. (o. s.) 28 As tb what amounts to misconduct under con¬ 
ditions of carriage of goods issued by carrying companies, see title Carkters, 
Vol. IV., p. 34, and Lewis v. Great Western Rail. Co. (1877), 3 Q. B. D. 
196, C. A.; Forder v. Great Western Railway, [1906] 2 K. B. 532 ; see 
also George v. Glasgow Coal Co., Lid., [1900] A. C. 123 ; 2 B. W. C. C. 125. 

(g) As to what is an accident, see pp. 161 et seq., ante. 

(A) Rees y. PoroeU Duffryn Steam Coal Co. (1900), 64 J. P. 164, C. A.; 
4 B. W. C. C. (o. S.) 17, n. The misconduct must be serious and wilful. 
This amounts to saying that it must in every case be wilful; not, it is 
believed, in the sense that it is intended to produce the result which 
follows, but in the sense that the workman knew he was misoonduoting 
himself in doing the thing which caused his injury. 

(«) See title NeguoenCE, and p. 138, ante. 
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Sect. 3 . Act (7) if tho negligence does not amount to serions and wilfol 
Workmen’s misconduct (k). 

Compensa¬ 
tion Act, 377. ProI>ably drunkenness in the course of the employment, 
1906. which renders the workman incapable of consulting his own safety 
Drui^imneBB consequence of which the injury happened, would be held to 

constitute serious and wilful misconduct (0. 

Finding of 378. If there is evidence upon which an arbitrator may find 
Mbitrator. either the presence or the absence of serious and wilful misconduct, 
the Court of Appeal cannot interfere (m), but the finding of an 
arbitrator has been overruled, the appellate court holding that the 
facts wore not capable of supporting the finding (n). 

If a finding as to serious and wilful misconduct is arrived at 
by an arbitrator by a process of misdirecting himself as to the 
meaning of the words of the Act (j), it can be set aside ( 0 ). 

( 1 ) Workitn'ii’s Corapoiieation Act, 1906 (6 Edw. 7, o. 68). 

(«) Itveka V. Kyiioch, Ltd. (1901), 18 T, L. K. 34, C. A. ; 4 B. W. C. C. 
(0 s ) \ 4 . 

(l) 'I'liere is nci Englisli deriBion. In Scotland this has been liold to be so 
{M^OrottHy v. Brown {John) db Co., JAd. (1906), 8 E. (Ct. of Sees.) 809). 

(m) Jtumboll V. Nunnery ColUety Co. (1899), SOL. T. 42, C. A.; John 
V. Albion Coca Co. (1901), 18 T. L. R. 27, C. A.; 4 B. W. 0. 0. ( 0 . 8.) 15{ 

Londonand Bouth Weatern Rmhoay, [190/] A. C. 209; 9 B. W. C. C. 
(o. 8.) 19. Where an engiBO-dtiver left his engine and ^ot on the tender 
to get coal whilst the train was in motion, this being forbidden by the eom< 
pany’s lulos, of which rules the arbitrator found the workman was aware, 
the lloiiHC of Lords refused to intorfere with a finding by an arbitrator 
that lliia amounted to seiioiiH and wilful misconduct (Bxat v. London and 
South Wcslent Koilway, aiinra). “Tho only question is, is there any 
evidence to sujiport the finding” {ibid., per Lord Atkinson, at p. 214); 
see alao Douglas v Untied Mineral Mining Co. (1900), 2 B. W. C. C. 
(o. 8 ) 16, C. A.; Traynor v. Addie {B.) db Sons (1911), 48 Sc. L. R. 820. 

(Ti) Where a workman who was forbidden to enter a hft, except when 
takfing a load to another part ot the works, entered it without a load, and 
was accidentally killed, the House of Lords oven'ulod tho finding of the 
arbiti'ator of serious and wilful iuisconduc<>, holding that the facts were 
not capable of supiiorting such a finding {Johnson r. MnrahaU, Sons dt 
Co., JAd., [1900J A. C. 409 ; 8 B. W. C. C. (o. 8.) 10). Serious miscondnet 
does not moan that the consequences must prove serious, but that the 
misconduct itself must bo serious {ibid.). Johnson v. MnrahaU, Sana <Ss Co., 
Ltd., supra, shows that, altliough often spoken of as a question of fact, it 
is really a mixed question of fact and law.^ 1'he question of law is—are the 
facts proved capable of supporting the inforence which has been drawn 
from them 1 It is not a question whether or not the appellate court 
would have itself drawn the same inference {Bisi v. Lonmn and SouJh 
Western Bmlway, supra). 

( 0 ) Johnson v. MarsliaU, Sons dk Co., Ltd., supra; Brooker v. Warren 
(1006), 23'T. L. R. 201, C. Aj ; 9 B. W. 0. C. (o. s.) 26. Where a work¬ 
man opened the gAie of a shaft in a coal mine, before the cage in its 
a'^cent stopped at the mid-working opposito the gate, against the rules 
ot the mine, the House of Lords supported a finding of the Court of Session 
of serious and wilful misconduct {George v. Qlaagoie Coed Co., JAd., [1909] 
A, C. 123; 2 B. W. C. 0. 126). In this case the House of Lords expressly 
fimapproved a dictum of tho Lord President of the Court of Session (Lora 
Donkiun) in Dobson v. United Collieries, Ltd. (1906), 8 F. (Ct. of Bess.) 241, 
that a breach of a statutory rule made under the Coal Mines Regulation 
Acts (boo title Mines, MiNERaLf*. and Quabbies, pp. 693 et seg., ^st) was 
necessarily serious and wilful misoonduct within the Workmen’s Compen¬ 
sation Act, 1006 (6 Edw. 7, Q. 68), and expressed the opinion that this 
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379* When the injuzy results in death or serious and Swot.$, 

manent disablement, the defence of serious and wilful misconduot WoilnBMift 
is not open to the employer (p), Goiopesnta' 

It is sometimes difficult to determine, at the time the proceedings 
for arbitration are heard, whether the disablement will or will not 


prove serious and permanent (q). The question is one of foct, Whendefenea 
and, as such, almost entirely a question for the tribunal of first 
mstance(r). 


Sub-Sect. 9.—NoUce of Acctdent. 

380 . Notice of the happening of the accident must, unless To whom 
excused, be given to the employer as soon as practicable, and given, 
before the workman voluntarily leaves his service («), 

The notice must give the name and address of the injured Ck>atea(a. 
person and the date of the accident, and, in ordinary language, the 
cause of the injury, and must be served on the employer, or, if 
there is more than one employer, on one of them (0- 

The methods of serving the notice of accident are substantially Servioe. 
the same as those provided for service of notice of injury under the 
Employers’ Liability Act, 1880 (m), and referred to elsewhere (u). 

381 . The absence of any notice, or any inaccuracy in the notice, Absence of, or 
is to be excused if the arbitrator finds that the employer is not, 

or would not, if a notice or an amended notice wore given at the ' 
time of the arbitration, and the hearing ix>btponed, be prejudiced in 
his defence; or, if the want of or defect or inaccuracy therein was 
occasioned by mistake, absence from the United Kingdom, or other 
reasonable cause (w). 

is a question of fact, not to be determined by any out and dried rules, 
or even rules of presumption. 

(p) Workmen’s Compensation Act, 1906 (G Edw. 7, c. 68), s. 1 (2) (c). 

(q) There is no power given in the Workmen’s Compensation Act, 1906 
(6 Edw. 7, c. 68), to adjourn aibitration proceedings until the full con¬ 
sequences of an injury have been ascertained, but 'there is nothing which 
fomds it, and it is thought it may be sometimes e useful course to adopt. 

(r) Where an arbitrator found that the loss of the top joints of the first 
and third fingers of the right hand was an injury resulting in serious and 
permanent duablemeut, it was held on appeal that the evidence jostifieil 
such a finding {Hopwoody. OUve and PaHington, Ltd. (1910), 3 U. W. C. C. 

367, C. A.). It is thought that the word “ permanent ” does not neces¬ 
sarily mean life-long, but will probably be held to cover an injury the 
consequences of which must last a considerable time. 

(«) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68), s. 2 (1). 

Where the claim is in respect fii an industrial jlisease Within the Work¬ 
men's Compensation Act, 1906 (6 Edw. 7, c. 68), iiotioe may be given 
alter the workman has voluntarily left the service [ibid., s. 8 (1) (e)). See 
jShonnon v. Banbridge Weaving Co. (1911), 46 I. L. T. 74, C. A., where the 
facts could not be excused as “ mist^e,” and Stevens y IneoleStlAd,, [191JJ 
W. N. 206, C. A., where a notice of the accident given by a miner to a fore¬ 
man of a mine and entered by him in a book provided by the owners, 
for the purpose of recording accidents, was held to be a good notigp. 

(i) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 58), s. 2 (2). 

(«) 43 & 44 Viet. c. 42; see Workmen's Compensation Act, 1906 
<6 Edw. 7, o. 68). s. 2 (3). 

(V) See p. 160, ante. 

(m) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68), s. 2(1) (a). 

Even though the employer is pxejudiccd by absence of or iuaoouraoy in 
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The employer must be prejudiced in his defence. The that 
the delay has lost the employer his right to indemnity by his 
insurers docs not amount to prejudice in his defen^ (a). 

Where no notice is given, or where the notice is imperfect, the 
onus lies on the workman to satisfy the arbitrator that the 
employer has not been prejudiced in his defence- by the want of, 
or defect or inaccuracy in, the notice (6). 

382. The notice to satisfy the Act (c) should bo a notice in writ¬ 
ing ((/); but though written notice is required by the Act (c), a 
verbal notice may be held sufficient under the dispensing power 
given to the arbitrator (e). Notice to an officer of a limited 
company, though not a chief officer, may be a sufficient notice to 
the company (/). 

383. The fact that the injury does not become apparent for 
some time is a reasonable excuse for want of notice (g). 

^\'licre an arbitrator found that ignorance of law on the work¬ 
man's part was the reason for the absence of the notice, and that 
this was not a reasonable excuse, the Court of Appeal supported 
the decision (k). 

384. If an employer, having verbal notice of an accident, pays 
weekly compensation to the workman ui Jor the Act (c), he loses his 
right to object that the notice was not given to him in writing (0> 

Suu-SEcr 10 .—Claim for Compeiisutum. 

386. The notice of accident and the claim for compensation 
are diiferent tiiings, though they may be given in the same 
document (J). 

Tlie claim must be made within six montlis from the occurrence 


tho notice, the claim may b(> maintained if the absence of or inaccuraoy 
in the notice was due to mistake—the words used are disjunctive. 

(«) Butt V. Qellycoidiim CollUry Go., Ltd. (1909), 3 B. W. C. C. 44, C. A. ; 
compare Burrell v. UoUawivy Brothers (Lon^n), Ltd. (1911), 4 B. W. 0. C. 
239, C. A.; Leaoh v. Hickson (1911), 4 B. W. C. C. 163, C. A. (unreason¬ 
able delay). 

(b) Hughes V. Goed Talon GoUiery Go., Ltd., [1909] 1 K. B. 967, C. A. ; 

2 B. W. (J. C. 169; see Hancock v. British Westinghouse EUctrio Go. (I'JlO), 

3 B. W. C. (]. 210, 0. A., in which cue the Court of Appeal reversed the 
finding of an ai'bitrator who had decided that a workman had satisfied the 
onus resting upon him of showing that the employer was not pi-ejudioed in 
his defence by delay in .giving, and inaccuracy in, the notice, 

(c) Workmen’s Conip^sation Act, 1906^ (6 Edw. 7, o. 68). 

(d) H^ughes v. Goed Talon GoUiery Go*, Ltd.,sv/pra; and see note (s), 
p. 179, ante. 

(e) i.e., by the Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68), 

B. 2 (1) (a) ; Butt v Oellyceidrim GoUiery Go., Ltd., supra. 

(/) Butt V. Oellyceidrim GoUiery Go., Ltd., supra. 

(g) Tibbs V. TKafis, Blake, Beams d Co., Lta. (1909), 2 B. W. C. C. 164, 

C. A. 


(h) Bromley v. Evans 4b Sons (1909), 3 B. W. C. C. 34, C. A.; JBoUs v. 
HasiaU <6 Sons, [1911] 1 E. B. 982, C. A.; 4 B. W. C. C. 148 (ignorance 
of the existence of tho Act). 

(<) Davies v. Point of Ayr ColKsries, Ltd. (1909), 2 B. W. C. C. 167, C. A. 
if) Perry v. Clements (1901), 17 T. L. B. 626; 3 B. W. C. C. (o. 8.)’66 
compare Johnson v. WooUon (1911), 4 B. W. C. C. 268, C. A, 
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of the accident, or, in case of death, within six months from the s^cr, 8. 
time of death {k). WoRkvwR's 

386 . The failure to make a claim within six months is not to bar „ ^. 

the right to take proceedings for compensation if the failure was 
occasioned by mistake, absence from the United luugdom, or other _ 
reasonable cause (f). F/uiure to 

A mistake by a workman as to the serions nature of his injuries 
may be a reasonable ground for excuse, but ignorance of his rights 
under the Act (m) is not a good excuse (n). 

387 . The claim for compensation need not bo in writing (o), Meie demand, 
nor need it be the commencement of proceedings to recover compen< 

sation. A mere demand of compensation from the employer, by 
or on behalf of the workman, is a claim for compensation (p) within 
the meaning of the Act (i/t). 

The claim need not be for any named or specific sum, a claim Form of 
for compensation under the Act (m) being sufficient (q). 

388 . The burden is on the workman to prove that he made a Burden of 
claim within six months, or, if this was not done, to show that he 
brings himself within the provision authorising the arbitrator to 
dispense with such claim (r). 

389 . The employer may be estopped from setting up the defence Bstoppel. 
that no claim for compensation was made within the statutory 

time. An employer who had agreed with liis workman informally 
to pay him compensation under the Act (m), the amount only of 

(A;) Workmen’s Compensation Act, 1906 (6 Edw. 7. c. 68), s. 2 (1). 

(l) Ibid., a 2 (1) (b). See Devons v. Anderson, (6 Sons, [1911] S. I8I 
(where the expiraljou of the hix months was held a bar to iho claim); 
and Moore v. Naval Collmy Co., Ltd. (1911), 56 Sol. Jo. 70, C. A. (where 
a claim was allowed). Under the Workmen’s Compensation Aot, 1897 
(60 & 61 Viet o. 37), no power was given to dispense with a notice of 
claim within six months {I'tbbs v. Walts, Dlake, Beame <fe Co , Ltd (1909), 

3 B. W. 0. C. 164, C. A ). A claim for compensation under the Act is not 
a proceeding under the Public Authorities Protectiou Act, 1893 (56 & 57 
Viet c. 61), 8 1 (Fay v. Cheltenham {Mayor) (1911), 28 T. L. R. 16, C. A.), 

(m) WorKmen’s Compensation Act, 1906 (6 Fdw. 7, c. 68). 

(n) See note (A), p. 180, ante; compare Macandrew y. Gilhooley, [191IJ 
S. 0. 448 (gratuitous receipt granted under erior as to its effect); Buckle 
V. London County Council (1910), 4 B. W. C. C 113, C A. 

(o) Lowe y. Myers {M.) db Sons, [1906] 2 E. B. 266, C. A.; 8 B W. 

C C (o 8 ) 22. 

'[p) PoweU y. Mam Colhery Co., [190o] A. C. 366 , 2 B. W. C C. (o. s.) 

29. A difficulty was suggested in this case that if a mere informal demand 
of oompensation was a maim within the Act, such a claim, having once 
been made, could be allowed ,to he dormant for any Undefined period, as 
no machinery was provided by the Act or rules which enabled an employer 
to institute arbitration proceedings. Rules to provide for this have now 
been made; see Workmen’s Compensation Rules, 1907—1909, rr. 10,17,25. 

In Johnson v. Wootton (1911), 4B. W. C. C. 268, CozidNS-HaiuiT, M.R., at 
p. 269, said, “ A claim most be mode in some way which makes it clear to the 
employer’s mind that a claim for compensation under the Act is beiim made.” 

(tf) Thompson v. Ooold db Co, [1910] A. C. 409; 3 B. W. C. C. 393, a 
decision of the House of Lords reversing the Court of Appeal, which had 
founded its decision upon the Scottish cases Bennett y. Wordie A Co. 

(1899), 1 F. (Ct. of Sosa.) 855, and KUpatriek v. Wemyss Coal Co., Ltd., 

[1907] S. C. 320. 

(r) See p. 180, ante, Roberts v. Crystal Palace FooibaU Club, Ltd. 

(1910), 3 B. W. C. C. 61, C. A. 
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auoh compensfilion being in dispute, was held estopped from saying 
that the clanu was out of time («), but the mere payment of wm- 
pensation by an insuranee company with whom the employer was 
insured does not apparently amount to an estoppel (t). 

390 . The claim may be inaccurate, and yet valid {«). 

Sub-Seot. 11 .—Sulmasion to Medical Extmtnaiton, 

391 . A workman who has given notice of accident must, if the 
employer wishes, submit himself for medical examination by a duly 
qualihed medical man provided and paid for by the employer (a). 
If he refuses to do so, or obstructs the examination, his ri^ht to 
receive compensation or to take proceedings to recover it are 
suspended until ho complies (b). 

Even though the workman commences proceedings without 
giving notice of the accident, this provision applies, and an 
arbitrator in such circumstances has no power to make it a con¬ 
dition that the employer snail bear the expense of the attendance 
of the applicant’s medical adviser (c). 

392 . Whilst receiving weekly payraents of compensation the 
workman must also submit to medical examination from time to 
time at the request of the employer, subject to a risk if he refuses 
or obstructs the examination to have the weekly payments 
suspended (d). 

393 . The times and conditions of such examinations are governed 
by regulations made by the Secretary of State (c). 


{a) Wright v. BagnaU (John) db Sons, Ltd., [1900] 2 Q. B, 240, C. A,; 2 

B. W. C. C. (o. 8.) 36. 

(t) Bendall v. IlilVa Dry Docka and Engineering Co., [1000] 2 Q. B. 246, 

C. A.; 2 B. W. C. C. (o s.) 40. In this cage Wright v. BagnaU (John) ds 
Sons, Ltd., supra, was distinguished, but the decision is not a very satis¬ 
factory ono, and, unless the foots are identical, would probably not bo 
followed; see also Burr v. Whiteley (1902), Buegg, Employers’ Liability 
and Workmen’s Compensation, 8th ed., 469, G. A. 

(«) A claim for compensation “ as per claim in the Employers’ Liability 
Act,” was held good; see Lvnklater v. Webster ds Son, Ltd (1904), 6 B. W. 
0. C. (o. s.) 60, C. A.; see also Burr v. Whtieley, supra. It is believed the 
claim need not be made by the workman himselt, if made on his behalf. 

(a) Workmen’s Compensation Act, 1906 (0 Edw. 7, c. 68), Sohed. 1. (4). 

(b) Ibid. As to procedure, see Workmen’s Compensation Buies, 1907, 
T. 66, Form 62; as to time, see Begulations of Secretary of State dated 
28th June, 1907. Under the Workmen’s Compensation Act, 1897 (60 Sc 
61 Viet. o. 37), the examination could be lequued at the instance also of 
any person by whom the employer was entitled to be indemnified. As to 
medical men, see title Medicine and Phabxiact, pp. 305 et sea., post. 

(o) Osborn v. Viekera, Sons and Meurim, [1900] 2 Q. B. 91, C. A.; 2 B. 
W. C. C. (o. 8.) 130. 

(d) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 58), Sohed. I. (14). 

(<■) Ibid., Sohed. I. (16). These regulations, dated 28th June, 1907, have 
been made. By them a workman receiving weekly compensation cannot 
be required after the first month to submit himself for examination except 
at the following intervals:—Ouce a week during the second, and once a 
month during the third, fonrth, fifth and sixth months, and thereafter 
once in every two months. In addition, when after a period of two months 
a review of the weekly payment is asked for, he may be requited for tola 
purpose to submit hunself lor one additional examinationi 
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894* Where a workman has sabihitted to medioal examination 
at the instance of his employer, or has been examined by his own 
medical man, and a copy of the medical report has been furnished 
to the other side, then if the parties cannot agree they may apply 
to the registrM .of a county court to refer the matter of the work¬ 
man’s condition to a medical referee. This course flan only be 
adopted by consent of both parties (/). The medical referee gives 
a certbScate as to the workman’s condition and fitness for em¬ 
ployment, specifying, if necessary, the kind of employment for which 
he is fit; and this certificate is conclusive between the parties (g). 

395 . Where the right to compensation is suspended by reason 
of the workman refusing to submit to medical examination or 
obstructing it, no compensation is payable in respect of the period 
of suspension (k). 

It is believed that where compensation is being paid it may, 
on the workman’s refusal to submit to examination, be stayed as 
from the date of lefiisal even when payable under an award or 
registered agreement (?). This should be distinctly asked for in 
the application (A), and if the award or memorandum is registered 
in the county court, application should be made to the judge to 
stay execution (I). 

396 . Although the mere fact that a workman refuses to be 
medically examined except in the presence of his own medical man 
may not amount to a refusal to be examined, he has no absolute 
right to impose this condition, and it is a question of fact, in each 
case, whether a stipulation to this effect is reasonable (m). The same 
principle was applied where the woikiuan insisted on being examined 
at the surgery ot his own medical man, and refused to go for exam¬ 
ination to the surgery of tho employers’ medical man (tc) ; hut, where 
the workman refused to be examined, except at his solicitor’s office, 
«r in the presence of his solicitor, though the employers agreed 

(/) Workmen’s (Jomponsalion Act. 15)06 (6 Hdw 7, o. 58), Sched 1,(15). 

{g) Ibid. ; see Sapeote tfc Sonti v //oarocA (1911) 4 B. W. C. 0. 184, C. A. 
(where, in an application to review payments, such certificate was hold 
conclusive). For pioccdure, see Workmen’s Compensation Rules, 1907, 
r. 64, Forms 48, 40, 60, 61. The fee on such an application is calculated 
at the rate of Is. m the pound on twonty-six times the amount of the 
weekly payments claimed by or payable to the workman, but cannot 
exceed £1 {ibid., r. 64 (9)). 

(h) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68), Sched. I. (20). 
For procedure where an employer wishes to suspend p.^ment of compen¬ 
sation on this ground, see Workmen’s ("ompenizatiou Rules, 1907, r. 66, 
Form 62. 

(i) See Morton A Co., Ltd. v. Woodward, [1902] 2 K. B. 276, C, A.; 4 
B. W. C. C. (o 8.) 143. 

(fc) Upper Forest and Westetn Steel and Tinplate Co, Ltd. v. Thomas, 
[1909] 2 k. B. 631, C. A. } 2 B W. C. C 414 , Chatmq Ctoee, Enston, and 
Eampetead Railway v. Boots, [1909] 2 K. B. 640, 0. A ; 2 B. W. C C. 386. 

(i)»See Woikmen’s Compensation Rules, 1907, r. 67 > 

(t») Morgan v. Dixon, Ltd. (1911), 28 T.L. R. 64, H. L.,affirming [1911] 
S. C. 403 (where such a condition was held to amount toaretusal). As to 
the reasonableness of such refusal, see ^id., per Lord Lobebuicn, L.C., 
and Lord Axkinson. Compare Devitt v. Steamship Bainbridge {Owners), 
[1909] 2 K. B. 802, C. A. ; 2 B. W. C. C. 383. 

(n) Harding v. Royal Mail Steam Pacicet Co. (1910), 4 B. W. C. C. 69, C. A. 
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that the oxnniination might take place in the prraence of his own 
medical mnn, he was held to have refused within the meaning of 
the Act (/)). 

Sub-Sect. 12.— Persona who can Claim Compensation. 

397 . If the injury is not fatal it is the injured workman who 
receives the compensation, which is a weekly payment (p). He can 
agree the amount with the employer (q). He may also agree to accept 
a lump sum in lieu of weekly compensation (r), or to accept a lump 
sum in redemption of weekly payments («). If he accepts a lump sum 
in redemption of weekly payments by agreement the registrar of the 
county court may refuse to register the memorandum of agreement 
on the ground that the sum is inadequate, or by reason of the 
agreement having been obtained by fraud, or undue influence, or 
other improper means If). 

The compensation, if paid under an agreement or award, must, 
unless paid into court, be paid only on the receipt of the workman 
himself (a). 

398. Where the workman is an infant, or under legal disability, 
the county court may, on application, order that the weekly payment 
of compensation be paid uito court, to be dealt with as the court 
directs {b). 

An agreement made by an infant which is not for his benefit is 
not binding on him(c). But a provisional agreement may be 
made on behalf of an infant with the employer which only becomes 
valid when it has been approved by the registrar of the county 
court {(I). 

399. A workman receiving weekly compensation, who ceases to 
reside in the United Kingdom, ceases to be entitled to compensation, 
unless a medical referee certifies that the incapacity resulting from 

(o) Workmen’s Compensation Act, 1000 (6 Edw. 7, o. 68); sco Warby 
V. PlatsUnre <& Co. (1910), 4 B. W. C. 70, C. A. 

(p) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 08), Sched. 
I. (1) (b). An agreement, entered into by a workman who has been 
injured, to do light work at his former rate of wages, and providing that, 
in the event of total incapacity reourring, his statutory rights under the 
Aoi should revive, comes to an end on the re<*urrenco of the total inoapncity, 
and does not afterwards revive; the workman is relegated to his statutoiw 
rights {lhanford v. North Eastern Rail. Co. (1910), 4 B. W'. C. C. 84). 

{q) Workmen’s Compensation Aot, 1906 (6 Edw. 7, o. 68), s. 1 (3). As 
to construction of agreement, see Branford v. North Eastern Bail. Co , supra. 

(r) Workmen’s Conipcnsaiion Act, 1906 (6 Edw. 7, o. 58), s. 1 (3). 

(«) Ibtd., Sched. I. (17). Whetlier he cAn do this before the expiration 
of six months, provided for in tbid., Sched. 1. (17) (see p. 229, post), has 
not yet been decided. It is submitted that he may; and see p. 224, post. 

(t) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68), Sched. II. 
(9) (d); see pp. 186, 226, post. 

(flf) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68), Sched. 
II 114). 

(1)) Ibid., Sched. I. (7). For procedure, see Workmen’s Compisatation 
Bttlcs, 1907, r. 67, Form 64. 

(o) Stephens Jhtdbridge Ironworks Co., [1904] 2 K. B. 226, C. A.; 6 
B. W. C. C. (o. 8.) 48 ; see title iNPANTa and CmnnuEN, Vol. XVII., p. 71. 

(d) Rhodes v. SootkiU Wood Colliery Co.. 2/fd.,[1909] IK. B. 191, C.A.; 

8 B. W. C C. 377 ; see Workmen’s Compensation Rules, 1909, r. 48 (6). 
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the injary is likely to be of a permanent nature («). In such a case Sect. s. 
he may obtain from the registrar of the county court the necessary Workmen's 
notice and forms, enabling him to obtain his compensation 
abroad ( /). Woo Act, 

400 . In case of death the compensation is due to the dependants 

of the workman and is a lump sum of money dei>endent on the Death, 
earnings of the deceased, whether the dependency is total or 
partial \h). 

401 . In all cases where dependants exist, the money payable to Monej, 
them must be paid into the county court, to be dealt with by the payable to 
court, subject to the Act (t) and rules, as the court in its discretion 

thinks fit, for the benefit of the persons entitled under the Act(^()- into omk. 

The employer must pay the money into court (J). Notice is then 
sent to all the parties or their guardians (^'). 

402 . In the absence of agreement any question as to who are Apportion* 

dependants, or how the money is to be apportioned between them, '’y 
is settled by the court by arbitration (1). ‘ 

Witnesses may be examined, and the judge may make such order WitnesBes, 
as he thinks right (m). 

The general rule as to costs applies (n). Goits. 

The employer is not liable for costs after payment into court* 
of the full amount of compensation (o), but may be ordered to 
pay costs properly incurred before the receipt of the notice that the 
money has been paid in ( p). 


403 . Tlie amounts of compensation due to the dependants when inTestment 
ascertained must be invested or dealt with as the court thinks »ndapphca* 

right (7). mvMtoOTt 

Application for investment or application of the sums allotted 


(e) Workmen’s Compensation Act, 1906 (6 Edw 7, c. 68), Sohed. I. (18). 

(/) I'or procedure, see Workmen’s Compensation Rules, 1907, r. 60, 
Forms 60, 61, 56, 66a, 67a, 69, 60, 61, 62, 63. 

(j) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68), Sched. I (1) (a); 
see ibtd. a J 3, and the text, tnfra. 

(A) Ibid., Sched. I. (1) (a). If there are no dependants, the reasonable 
expenses of medical attendance and burial, not exceeding £10, are payable 
by the employer. This sum is payable either to the legal personal reprosen* 
tatives of the deceased workman, or if there are no such persons, then to 
tke person to whom the expenses of medical attendance and burial are 
due (ibid , Sched. I. (6); see ibid., s. 13). 

(t) Ibid., Sched. I. (5). 

(/) Workmen’s Compensation Buies, 1909, rr. 66a, 66b. If paid under 
an award, in manner provide!^ by the award (see p 228, post). In any 
other ease the money must be paid into the court where the award is 
made or the agreement is to be recorded (ibid.. Form 63). 

(k) Workmen’s Compensation Rules, 1909, r. 66a (6), Form 63 b. 

(l) Ibid., r. 68 a (7), (8). 

(m) Ibid., T. 66a (c), (d). 

(n) Ibid., r. 66a (10) (e). 

(o^Ibid.x 66 .k(1) 

(p) Ibid.; Rhodes v. SoothillWood CoUiery Oo., Lfd.,[l906'i 1 K. B. 
191, G. A- ; 2 D. W.fC, C. 377. A dependant entitled to receive weekly 
payments of oompensation may receive them from the registrar, or at his 
written request and at his risk by crossed cheque or post office order sent 
by regutered post (Workmen’s Compensation Rules, 1909, r. 66 a (13)). 

(g) Workmen’s CTompensation Act, 1906 (6 Edw. 7, 0 . 68), Sched L (6). 

W,L, —XX, 
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may be made immediately* after tdte heacring, or later By appUoatios 
hi writing (r). 

404 . Where the employer admits liability to pay compensatioa, 
but not the amount, he may pay the sum he admits into a dburt in 
which an agreement could be filed («). The ^registrar of the court 
must inquire as to the adequacy of the amount, and the parties must 
answer his inquiries and give information (t). 

If the registrar thinks the sum adequate, he sends notice of the 
payment to the parties or their guardians (a). If he thinks it 
inadequate he must report in writing his grounds to the judge, who, 
if he thinks it adequate, directs the notice to be given (6). If he 
thinks further inquiry necessary, all parties are summoned before 
him and he makes such order as he thinks just (c). If the judge 
finds the money sufficient the employer (if he has given all proper 
information) is not liable for costs after the receipt of notice 
of payment into court, but the judge may order him to pay costs 
properly incurred before (d). 

4054 The registrar has to approve or disapprove the adequacy of 
the money paid into court (e), and the judge Ims no jurisdiction till 
the matter is referred to him by the registrar (/). If the registrar id 
satisfied with or does not express dissent from the sum paid in, the 
judge has no power to require the appearance of the employer in any 
further proceedings necessary for the purpose of dealing with the 
money (^). 

406 . “ Dependants ” are such members of the workman’s family 
as were wholly or in part dependent upon the earnings of the 
workman at the time of hia death, or would but for the incapacity 
due to the accident (h) have been so dependent (^). 

407 . “ Member of a family ’’ means wife or husband, father, 
mother, grandfather, grandmother, stepfather, stepmother, son, 
daughter, grandson, granddaughter, stepson, stepdaughter, brother, 
sister, half-brother, half-sister (/c). 

(r) Workmen’s Compensation Rnles, 1900, r. 56a (9), (10), Form 63o. 

(s) Ibid., r. 56n (1), (2), Form 63a. 

(<) Ibid., r. 66(1) 

(a) Ibid, r. 66b (4), Form 63b (ii.). 

(ft) Tbtd , T. 66b (6), (6). Ir 

(c) Ibid ,T. 66b (7), Form 63aa. SSrailar procednre is provided for ascer¬ 
taining who are dependants, and what is the amount payable to each, as 
exists where the full money is i Sid into court (iftid., r. 66b (8)). 

(d) Iftid., r. 66 (9). , , 

(e) As to approving a provisional agreement on behalf of an infant, see 
p 184, ante; BJtodet v. Sodhill Wood Colliery Oo., Ltd., [1909] 1 K. B. 
191, C. A. 

(/) Rhodes v. SoothUl Wood Colliery Co . Ltd., supra. 

(ff) Workmen’s Compensation Rules, 1909, r. 668 (6), (6), (7). 

(n) The latter words were inserted to meet the case of injury not re- 
tnlling in death for a considerable period. 

(t) Workmen's Compensation Aot, 1906 (6 Edw. 7, c. 68), s. 13. 

- \k) IMd. The definition is wider than in the Fatal Accidents Act, 
1846 (9 & 10 Viet. c. 93), aS amended by the Fatal Accidents Aot, 1864 
(27 & 28 Viot. 0 . 96). These statutes do not apply to broker or sister 
either ol the whole or half blood, or to those associated by an illegitimate 
tie. ‘ • ' 
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408 . Whore a worknuei^ bei^ &e parent or grandpai^nt, o£ an 
illegi^ate child, leaves Ijhe^^hila dependent ^ his eMumgs at the 
time o£ death, or, being an illegitimate child, leaves a |>afenti or 
grandparent so dependent, the Act (1) applies. 

409 . .reference to a workman who has been injured, where 
the workman is dead, inoludes a reference to his legal peteonal 
representative, or to his dependants or other person to whom or 
for whose benefit compensatzon is payable (m). 

410 . The dependency must exist at the time of the death (n)* 
Where the claim for compensation is made by a wife the words “ at 
the time of bis death ” were at one time construed liberally in her 
interest, and the principle laid down that where the husband had 
abandoned his wife, but the wife had not abandoned her legal right to 
support, she was dependent on his earnings at the time of his death, 
though not being actually supported by him at the time(o). 

If the wife had means of subsistence irrespective of her husband, 
upon which she had a right to rely, and upon which she was relying 
at the time of her husband’s death, she was not dependent on his 
earnings at the time of his death (p)i 

The fact that husband and wife were separated for a long period 
before the husband’s death, and that the wife had been supporting 
herself, was held immaterial if the facts showed that she had never 
relinquished her legal right to her husband's support, but tne 
principle that a wife is dependent upon her husband’s earnings 
merely because of his legal obligation to support her has been 
greatly modified (g). 
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(l) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 58), s. 13. An 

ille^timate child who has been adopted by another i><*raon without any sub¬ 
stantial payment is not a dependant Jfiichei/, [1911]S. C. 705). As 

to illegitimato members ot an employer’s family, see note (b), p. 1S6, ante, 

(m) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 58), s. 13. In 
these somewhat vague words is the right to receive compensation con¬ 
ferred upon the dependants. The intention is more clearly expressed, 
ibid., Sched. I. (1), (5); see j>. 185, ante. 

(n) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 58), s. 13. Where 
a workman lett an estate worth £190 which came to his wife on his death, 
but she was wholly dependent on his eaminas at the time of his death, 
it was held that the £190 could not be taken mto account (Prace v. 
Penrikyber Navigation Colliery Co., fl902] 1 K. B. 221, C. A.; 4 fi. W. 
0. C. (O. s.) 116). Where a son had contributed to his father’s support, 
but previous to the time of his death from accident had not helped him for 
many mouths, but had allowed him to go to the workhouse, it was 
held that the father was not a dependant upon, the son’s earnings at the 
tune of the death {Bees v. Penrwyber Navigation OoUiery Co., [1903] 1 

B. 269, C. A.; 6 B. W. C. €. (o. 3.) 117). Under the Fatal Accidents 
Act, 1846 (9 & 10 yict. 0 . 93)^ a reasonable expectation of pecuuia^ 
assistance in the future is suffioieut; see title Neoliobngb. The words 
“ at the time of death ” appeared in the Workmen’s Compensation Act, 
1897 (60 Se 61 Yict. c. 37), s. 7. 

{o)OonBhard v. Oonsett Iron Co., [1905] 2 E. B. 869, C. A.; 8 
B. C. C. (o. 3.) 87. In a subsequept case {WWims v. Oeean Coal 
Co., %td., [1907] 2 K. B. 422, C. A. ; 9 B. W. 0. C. (o, 3.) 44), the Cpuxt 
of Appeal reversed the decision of an arbitrator who fodnd, on facts shedlar 
to those in Oo^hard v. Consetl Iron Co., snpra, that the wife was not so 
depeudent. 

(p) Coulthard v. Oonsett Iron Co,, supra, per Coixp.s, M.B., at p. 872. 

(g) By 1^6 recent decision of Uie House ’of ipords id. New Moneiton 
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411. The amount payable in cases of partial dependency is a 
question of fact for the arbitrator. He has to say, within the pre¬ 
scribed limits (r), what is reasonable and proportionate to the 
injury («). 

412. A posthumous child may be dependent on the earnings of 
the father at the time of his death (t ); and even a posthumous 
illegitimate child may be wholly or partly dependent on the earn¬ 
ings of the father at the time of his death, if there is evidence to 
support a finding that if the father had lived till the birth of the 
child it would in fact have been dependent on his earnings (u). 

413. It is not necessary that the applicant for compensation 
should have been dependent on the earnings of the deceased for the 
necessaries of life (a). The standard of living in the neighbour- 


CoUimies, Ltd. v. Keeling, [1911] A. 0. 648; 4 B. W. C. 0. 332, in which 
the House of Lords laid it down that the existence oi the husband’s 
legal oblii>ation, and the probability that it might bo discharged, either 
voluntarily or under cojripulsion, were all mailers which the arbitrator 
should take into consideration, but no presumption of dependency arises 
from the fact of the husband’s legal obligation to support his wite; see, 
as to dependency at time of death Mam Colliery Co. v. iJavies, [1900J 

A. 0. 358; 2 B. W. C. 0. (o. s.) 108; llodghon v. West Stanley Colliery, 
[1910] A. C. 229; 3 B. W. C. C. 260; Lee v. S.S. "lieseie'’ (Owners), 
[1911J W. N. 220,0. A. 

(r) See p. 199, poet. 

(«) JAllleford V. Connell (1910), 3 B. W. 0. 0. 1, C. A. For the principle 
upon which compensation in oases of ’'paiUal dependency” was calcu¬ 
lated under ihe Workmen’s Oompeiisaiiou Act, 1897 (60 & 61 Viet. c. 37), 
see Osmond v. Campbell and Harrison, Ltd, [1905] 2 K. B. 862, C. A.; 
8 H. W. ('. 0. (u. s.) 95, which, so tar as it held that, upon a question of 
partial dependenoy, the arbitrator is not entitled to deduct, from the 
earnings of the deceased, liis cost ot maintenance, is oveiruled by Tam- 
worth Cottiery Co., Ltd. v. Hall, L1911J A. 0. 665 ; 4 B. W C. C. 313. 

(t) Williams v. Ocean Coal Co., Ltd., [1907] 2 K. B. 422, 0. A. ; 9 

B. VV. 0. C. (o. a.) 44. A child en ventre ea mPre is deemed to be born, so 
far as is necessary for the benclit of tlie child (Villa v. Qilbvy, [1907] A. C. 
139). 

(u) Orrell Colliery Co. v. SchofieU, [1909J A. 0. 433; 2 B. W. C. C. 294, 
H. 1., where there was evidence that the father nie<ant to marry the 
mother and to support the child: he had taken stops towards the mar¬ 
riage, but he never had supported the mother ot the child either wholly 
or In part up to the time of his death. 

(o) Main Colliery Go. v. Davies, supra. 'I’lie father of a boy who had been 
killed by accident claimed compensation: the boy earned 8«. a week and 
lived at home and gave his ea: nings into the family fund ; l^e father was 
earning the full wages of a miner in the ilistiict. The House of Lords 
decided that these facts justified a finding of fact that the father was 
in part dependent on the son’s earnings at the time of the son’s death. 
In another case a boy worked at a colliery and also in the evenings 
assisted his father in his trade as barber, the whole of his wages going 
into the family purse, he receiving no wages for his work as barber, but 
being entirely supported out of the common fund; he was killed by 
accident and nis father claimed compensation. Held, that if the voluntary 
service rendered by the boy reduced the cost of the boy’s keep so that in 
fact all Mb wages were available for family support, there was evidence 
upon which the father might bo found to be a dependant, but (reversing 
the Court of Appeal, [1911] 1 K. B. 341, C. A.) that the expenses of the 
maintenance of the boy must be taken into account (Tamworth OoUiery 
Co., Ltd. v. HaU, supra), A teaman had regularly for some time assisted 
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hood or amongst the class to which the applicant belongs is not 
the test. What the family was in fact earning, what the family was 
in fact spending, for the purposes of its maintenance as a family, 
are the only things the county court judge can properly regard (i), 

414 . Where several members of a family contribute to a family 
fund, any diminution of this fund by withdrawal of the contribution 
of one of its members, owing to death by accident, gives a right to 
the head of the family to compensation (c). 

A wife who is being supported by her husband at the time of his 
death is not necessarily to be deemed solely dependent upon his 
earnings, if in supporting'his wife and family the husband receives 
contributions from the members of his family (d). 

Where the applicant for compensation is dependent on the 
earnings of several relatives who are killed at or about the same 
time, the compensation recoverable may exceed the sum which 
might be recovered for a single death (e). 

415 . It is submitted that the right to compensation in the work¬ 
man himself vests as soon as each weekly payment of compensation 
falls due : under an award or agreement the compensation vests in 
the dependants on the death of the workman in respect of whose 
death it is payable (/). 

It is not even necessary that the workman in his lifetime or hfe 
dependants after his death should have taken any steps towards 
securing compensation, as by giving notice of a claim, or otherwise. 
The right to compensation is vested in the dependants by the death 
of the workman, so that in case of their death before the com¬ 
pensation has been paid, the right passes to their legal personal 
representatives (y). 


his father with money from his earnings; he had not given his father 
assistance during the year of his death, but there was evidence that 
during this time he earned very little and could not probably afford to do 
so. The arbitrator held that the father was partly dependent on his son’s 
earnings at the time ot the son’s death, and the Court of Appeal held that 
ther.< was evideuce to support this ffudiiig as a hndiug of tact {Robertson 
V. Hall Brothers Steamship Co. (1910), 3 B. W. C. C. 368, C. A. ; see 
Turner v. MiUer and Richards (1910), 3 B. W. C. 0. 305, C. A.). 

{b) Main Colliery Co. v Danes, [1900] A. C. 358; 2 B. W. C. C. (o. 8.) 
108, per Lord Halsbury, L.C. 

(o) Ibid. : followed in Howells v. Vivian dr Sons (1901), 86 L. T. 629, 
C. A.; 4 B. W. C. C. (o. s.) 106, and French v. Underwood (1903), 19 
T. L. B. 416, C. A.; 6 B. VV. 0. C. (o. s.) 119. 

(d) Hodgson v. West Stanley Colliery, [1910] A. C 229; 3 B. W. C. C. 
200. Thus, where a lather aud his two sons, who had all contributed their 
earnings to a family fund from which the whole family derived support, 
were ^1 killed in the same accident, the mother was held to be entitled 
to claim as dependent upon the earnings of each {ibid.). McLean v. 
Moss Bay Iron and Steel Co., Ltd., [1909] 12 K. B. 521, C. A. ; 2 B. W. C 0. 
282, and Senior v. Fountains and Burnley, Ltd., [1907] 2 K. B. 663, 
C. A.; y B. W. C. C. (o. s ) 116, which was followed by the first-named 
case, are now overruled by Hodgion v. West Stanley Colliery, supra. 

(0) Hodgson v. IFesf SUinley Colliery, supra; see p. 199, post. 

{}) DaiUngion v. Roscoe d Sons, [1907] 1 K B. 219, C. A.; 9 B. W. C. C. 
(0. s.) 1. The contrary was decided in Ireland {Be O’Donovan and Cameron, 
Swan A Co., [1901] 2 1. B. 633, C. A ). 

(j) United Collieries, Ltd. v. Simpson, [1909] A. C. 383 ; 2 B. W. C C. 
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MiSTEIt Ajm SSBVANT. 


asoT. 3. 410, xhe right of the dependahta to reoeivo compeiisati(« 

Workmetf • Act (h) is an independent right given by the e^ute itodli and 

ComptiiBA* they cannot generally be deprived of this right by any IN^ain 
ma^ between the workman and hie employer during hia Ufo- 
time (t). 

SlUdi et 417. Weekly payments made under the Act (h) to the workman 
himself, or any lump sum paid in redemption of such weekly pay- 
Deduotion of to be deducted from the coropeiipation due to the 

•uma received dependants who otherwise would be entitled to the statutory com- 
l)y workman, pensation (fr). 

No traiiamis- 418. The right to recover is not transmitted by the injured 
tcTrecovef**^ Workman to the dependants; therefore the burden is on the depen¬ 
dants to prove their right to recover. The fact that the workman 
during his lifetime was being paid compensation does not estop the 
employers from setting up against a claim by the dejiendants that 
death was not occasioned by the accident (1). 

Sub-Sj!CT. I.*}*—JWsons who Pay (Jornpenaaiiont 

Who nanaiiy 419. It is usually the employer (mi) who pays the compensation 
P*y"' to the injured workman or his dependants (w). 


308 Tn this caso tho workman was injured on 9th July, 1907, mid died on 
14th July. Ilia mother, who was a depoud<)ut upon his earniugs, died on 
loth October of the same year without making uuy claim lor compen¬ 
sation. Her executrix made the claim on behalf of the estate ot tlie 
motiier, on 10th Decoinber, 1907, and was held entitled to recover. 

(h) Workmen’s Compensation Act, 1906 (0 Kdw. 7, o. 58). 

(i) WUliame v. Vauxhall Colliery Co., Ltd., [19071 2 K. B. 433. C. A. ; 
0 B. W. 0. C. (<). s.) 120. In this case the workman was alleged to have 
entered into a coutioct with his em]>loyorB not to claim any further 
compensation than he bad already received ; held, that it be bad dune 
so, the coutr:ict could not take away the right of the dependants after his 
death resulting from the accident to recover comiionsation; see also Howell 
V. Bradford d? Co. (1911), 4 B. W. C. 0. 203, C. A. 

(f) Thu question has not yet been decided whether this lump sum must 
be a sum assessed, or arrived at by agreement under the authority of 
the Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68), Sched. I. (17), 
or whether any sum wliioh the workman even before the expiration of 
six months agrees to accept in satisfaction of his weekly payments inpst 
be deducted. 


(k) Ibid., Sohod. I., 1 (a) (i.). 

(l) Cleverley V. One Light <Ss Coke Co. (1907), 24 T. L B. 93 ; IB. W. 
C. C. 82, H. L. ; compare M'Ginty v. Kyle. [1911] S. C. 689. 

(m) “ Employer ” includes a“y body of persons, corporate or uxdnoor* 
porate, and the legal personal representative of a deceased employer, 
and, where the services of a workman are temporarily lent or let on hire to 
another person by the person with whom the workman has entered into 
a contract of service or apprenticeship, the latter shall, for the purposes of 
the Act, be deemed to continue to be the employer of the workman 
whUst he is working for that other person (Workmens Compensation Act, 
1960 (0 Edw. 7, 0 . 68), s. 13). As to the existence of a contract of ser¬ 
vice, see ibid., s. 13; and p. 164, ante. As to when a contract subsisting 
between a person or persons who select and pay another for performing 

’ services is or is not a contract of service, see p. 149, ante; and compare 
note (p), p. 206, post. As to the liability for accident of managing owners 
of a ^ip, who are merely agents of the registered owners, see M'Lauehlan 
V. Hogailh, [1911] S. C. 622. 

(a) Wurkmen’s Compensation Act, 1900 (6 EdW. 7, o. 68), 6. 1 (1). 
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4m The maxim actit) persotuUis motifur cum per$ond does 
not; apply to a claim nodei* the Act (o). The statatorj right to 
compensation is not an aetio(p), and as the statutory definition of 
employer inclades the legal personal representatives of a deceased 
employer, the claim does not abate upon the employer’s death (q). 

421. The question "who is the employer is usually a question of 
fact (r). The employer who has temporarily lent or let on hirh his 
workman's services to another remains liable to pay the compen8a< 
tion whilst the workman is doing the work for which he was lent or 
hired (s). In such case the workman cannot claim compensation 
from the person to whom he is lent or hired, though such person 
for the time may exercise over him all the rights of master (t). 

422. The exercise and performance of the powers and duties of 
a local or other public authority is, for the purposes of the Act (o)? 
to be treated as the trade or business of the authority (u). 

Local and public authorities are employers witliin the Act (o), 
and conse(iuently, if such bodies employ casual labour, they become 
liable to pay compensation (w). 

423. If an employer has entered into a contract with any 
insurers in respect of any liability under the Aot(o) and afterwards 
becomes bankrupt, or arranges with his creditors, or, if a com¬ 
pany, commences to be wound up, the right of tho employer against* 
the insurers with respect to his liability is transferred to and 
vests in the workman. The insurers have tho same rights and 
remedies and are subject to the same liabilities as though they were 
the employer, but they incur no greater liability to the workman 
than they were under to the employer (c). 

The workman can generally have no greater rights against 
the insurer than belonged to the employer (»/), The terms of the 

(e) Workmon’a Componnation Act, 1906(0 Edw. 7, c .OS) 

ip) Darlinqton v. Jioscoe & Sons, [1907] 1 K. B. 219, G. A.; 9 B. W. 
CL C. (o. a ) 1 

(g) In In t7u> Goods of Byrne (1910), 411 L T. 98, w heto tho employer died 
and tho next of kin lefii'.cd to administer his estate, a I'lant was made 
to the nominee of a workman who had been injured, for the puiposo 
of his proceeding to recover damages 

(r) Pollard V. Goole and TIulX Steam Towing Co, Ltd. (1910), 3 B. W. 
C. 0. 300, C. A 

(«) Workmen’s Gornpensation Act, 1906 (0 Edw. 7, c. C8), s. 13; see 
note (n), p. 190, ante 

{t) Biohards v. Payne (1908) (unreported), 27 th Novom ber, 2nd Decein her, 
0. A. No nght to indemnity is reserved against the u ruporary employer; 
see Cora & Son, Ltd. v Frante, FenwieJe & Co , hid, [1911] 1 K B 114, 
0. A As to the employer’s right to indemnity as .igainst a workman 
through whose negligence the accident was oaused, see Leea v. Vun/cerley 
SrotAers, [1911] A. C. 6 j 4 B. W. C C. 116, andp. 134, ante. 

(u) Workmen’s Compensation Act, 1900 (6 EoW. 7, o. 68), s. 13. 

(w) Ibid.; see Mulrooney v. Todd, [1909] 1 K. B. 166, C. A.; 2 B. W. 
C. C, 191. 

{xt) Workmen’s CompeuBation Act, 1906 (6 Edw. 7, c 68), s. 6 (1); and 
see iitls iKStmANc^, vol XVII., p. 671. If the liability ot the insurers 
to the workman is less than the hability of the employer to the wore* 
man, the workman may prove for the balance in the bankruptcy or 
^nidation (Workmen’s Compensation Act, 1006 (6 Edw. 7. e. 68), s. 6 (2) ). 
Tne provision as to liquidation does not apply to a voluntary winding up 
merely for the purpose of reconstniotiou or amalgamation with another 
company {ibid , a. 6 (6)). 

{y) Kniveton v. Northern Employers' Mutual Indemnity Oo., [1902] 
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contract between the employer uud the insurer must be observed. 
Where it provides that disputes as to liability thereunder shall 
be submitted to arbitration, if a dispute exists, the workman cannot 
recover compensation until suc h dispute has been settled as provided 
by the contract (a). 

All qiiebtions as to liability to pay compensation arising between 
the workman and the insurer must be settled by the statutory 
arbitration (fe). 


SUB-Ssor. 14.— T.inhthfy of Principal fut Contractor. 

424 . A person (called in the Act(c) “ the principal ”) who in the 
course of, or for the purpose of, his trade or business contracts with 
any other person (called “ the contractor ”) for the execution, by or 
under the ooiitractoi’, of work undertaken by the principal, is liable 
to pay compensation to any workman employed in the execution 
of the work where he would have been liable to pay such compen¬ 
sation if the workman had been immediately employed by him (d). 

The amount of compensation recoverable from the principal is 
calculated with reference to the earnings of the workman under the 
employer by whom he is immediately employed (c). 

425 > There are, however, two exceptions to tliis principle: (1) where 
the contract relates to threshing, ploughing or other agricultural 
work, and the contractor provides and uses machinery driven by 
mechanical power, the contractor alone, and not the principal, is 
liable to pay the compensation to a workman employed by the 
contractor (2) where the accident occurred elsewhere than on, 
or in, or about promises on which the principal has undertaken to 
execute the w'ork, or which are otherwise under his control or 
management (<?). 


IK. B. 880 ; 4 B. W, C. C. (O. 8.) 37 ; Morris v. Norlhcm Employers 
Mutual Indemnity Co., [1902] 2 K. B. 165. (’. A.; 4 B. W. C. C. (o. a.) 38. 

{a) King v. Phoenix Assuremee Co., |1910J 3 K. B. 666, C. A.; 
3 B. W. (\ C. 442. To enable a workman to diacover whether a contract 
of insurance exists he is entitled to apply to the county court for an 
order for the examination of the employer (Workmen’s Compensation 
Buies, 10U7, r. 36 (2)). Subject to the special terms of the contract 
between the employer and the insurer, the provisions of the Woih^nen’s 
Compensation Act, 1906 (6 £dw. 7, c. 58), and Rules apply to the settle¬ 
ment by arbitration of any micstion between the workman and the insurer 
(Workmen’s Compensation Buios, 1907, r. 35 (3) ; Buie of 1911). 

(6) Workmen’s Compensation Buies, 191)7, r. 35 (3). 

(o) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68). 

(d) Ibid , B. 4 (1). 'rhe marginal note to the Workmen’s Compensation 
Act, 1906 (6 Edw. 7, o. 68)r s. 4, is the word “ sub-controoting,” but the 
operation of ibid., s. 4, is not so limited ; see note (1), p. 193, post. 

(p) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 58), s. 4 (1). 

(/) Ibid. “ Mechanical power ” does not include hand or horse power 
aided by mechanical eontnvatice. but power derived from steam, water, 

* as, electricity etc.; see Wrtgley v. Whittaker, [1901] 1 K. B. 780; 3 
1 . W. C. C. (0.8.) 61. 

(g) Ibid., B. 4 (4). The words “ on " or “ iu ” or " about ’* appeared in 
the Workmen’s Compensation Act, 1897 (60 Ss 01 Viet. o. 37), as a general 
limitation of the employer’s liability. They were interpreted to mean 
either on the land or premises of the employer, or the land or premises 
where he was engaged with his workmen in doing the work, or in close 
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The premises on which the principal has undertaken to execute 
the work may include the whole area of the land on which the work 
or any part of it is to be performed (/f), but it does not include the 
public streets through which, as incident ta and in the course of the 
work, the workman may have to pass (i). 


Scot. 8. 


Weitasseo^a 

tloQ Act, 
1906 . 


426. The workman may, if he chooses, recover compensation from RecoTery 
his employer instead of the principal (j). 

427. Where a person, who has undertaken by contract to do Who may be 
work, sub-lets the work or part of it to another who provides his a‘‘prinoip«i.'' 
own workmen, such first-named person is a "principal ” in the sense 

of the Act (k), as also is one who is doing for himself work of the 
same description as that which he holds himself out as generally 
undertaking to do for other persons (2); but a person is not a 


proximity to such places ; see FoweU t. Brovin, [1809] 1 Q. B. 157, C. A.; 
1 B. W. C. C. (O. 8 .) 44; Lowth v. Ibboteon, [1899] 1 Q. B. 1003, C. A.; 1 

B. W. C. C. (o. 8.) 46 ; Chambers v. Whitehaven Harbour Commissioners, 
[1899] 2 Q. B. 132, C. A.; 1 B. W. C. C. (o. 8.) 47 ; Fmn v. Miller, [1900J 
1 Q. B. 788, C. A.; 2 B. W. C. C. (o. 8.) 65; Patiison v. White & Co. (1904), 
20 T. L. B. 775, C. A.; 6 B. W. 0. C. (o. s.) 01; Spaoey v. Dowlais Qas and 
Coke Co., [1906] 2 K. B. 879, C. A.; 8 B. W. C. C. (o. 8.) 29; Back v. Hick 
Kerr <& Co., Ltd., [1906] A. C. 326; 8 B. W. C, C. (O. a.) 40. The scope <^1 
this provision is that the principal shall not be liable to pay compensation 
to the contractor’s workman who may be working on the premises of his 
own employer, over which the " principal ” has no control, or in the public 

(h) Atkinson v. Lumb, [1903] 1 K. B. 861, C. A.; 5 B. W. C. C. (o. 8.) 106; 
Bogers v. Cardiff Corporation, [1905] 2 K. B. 832, C. A.; 8 B. W. C. C. (o. 3.) 
61. 

({) Andrews v. Andrews and Mears, [1908] 2 K. B. 567, C. A.; 1 B. W. 

C. 0. 264. In the case of a public authority the public streets within the 
area of its authority wiU probably be held to be under its control or 
management within the Workmen’s Compensation Act, 1906 (6 Edw. 7f 
c. 58). s. 4 (4). 

(/) Ibid., s. 4 (3). 

{%) Workmen’s Compensation Act, 1906 (6 Edw. 7, C. 68 ). 

(1) Skates v. Jortes S Co., [1910] 2 K. B. 903, C. A.; 3 B. W. C. C. 460. 
The interpretation of the Workmen’s Compensation Act, 1906 (6 Edw. 7, 
0 . 68 ), 8 . 4, has created great difficulty, which even now is only partially 
removed. The appearance of the word " sub-contractinff ” in the margin 
of the Act, against ibid., s. 4, and the words “ undertaken by the principal ’’ 
seemed to point only to a contractor entering into a contract with a 
sub-contractor, but the proviso to ibid., s. 4 (1), clearly shows that ibid., 

B. 4, cannot be so restricted; see the text, infra. This was decided in 
Mulrooney v. Todd, [1909] I K. B. 165, 0. A.; 2 B. W. C. C. 191, and in 
Skates y. Jones ds Co., supra.^ In Scotland, appaiently, no judicial 
agreement exists as to the meaning of the section; see Zugg v. Cimning- 
ham (J. 46 J.), Ltd., [1908] S. C. 827. It was on the wording of the 
Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68 ), s. 13, “the exercise 
and performance of the powers and duties of a local or other 
public authority shall, for the purposes of this Act, be treated as the 
aade or business of the authority,” that the case of Mulrooney v. 
Todd, supra, was decided. The coiporation of Bradford hod contracted 
for the pulli^ down of an old building on its land, and in the course of 
the work one of the contractor’s men was killed. Held, that the 
corporation was liable to pay compensation to the widow under the 
Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 58), s 4, as the contract 
was for the execution of work undertaken by the coiporation. The 
court left open the question of the position of the private tiader entering 
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V prinoipAl ” in the above sense m^ely beeanse, for the purposes ol 
iiM tra^ or business, he contracts lor certain necesssrj wor^ not 
usually performed or undertaken by himself, and a fortiori the 
contract is for private purposes (m). 

428. The contract must be entered into by the principal in the 
course of or for the purpose of his trade or business (n). 

Though the work may be within the scope of the general pur¬ 
poses of the business of the principal, he is not liable if it is not 
a part of the trade or business which he undertakes (o). The fact 
that the work contracted for is unusual and not often required 
does not exclude the operation of Act (p) if such work can be 
fairly said to he work of the description which the alleged principal 
undertakes (q). 


Position of 429. Where no claim could be maintained under the Act (p) 
principal. against the contractor, there can be no claim against the principal (r). 
Indemnity. Tho principal who has to pay compensation has a right to oe 


into such a contract, and later decided it iu tSkates v. Jones <& Oo., [1910] 
2 K. B. 903, C. A.; 3 B. W. C. C. 460. 

(m) Skates y. Jones & Vo., supra ; Cooper and Crane v. Wright, [1902] 
A. C. 302; 4 B. W. (>'. O. (O. s.) 76. 

(n) Woikmen’s Coinitensatiori Act, 1906 (0 Edw. 7, c. 68), s. 4(1). The 
words are disjunctive. Under a like provipnm in the Workmen’s Compensa¬ 
tion Act, 1897 (60 & 61 Viet. c. 37), s. 4, the “undertaker,” as he was there 
called, did not incur liability if the contract was tor work merely ancillary 
or incidental to, and no part of or process iu, the trade or business 
carried on by such undertaker. The following cases decided under that 
Act may bo referred to as sbowing what may or may not be fairly 
described as work undertaken by persons in the ordmary course of follow¬ 
ing their trade or business:— PeaiesY. London and South Western BaUway, 
[1900] 2 Q. B. 100, C. A.; 2 B. W. C. C. (o. s.) 162 (the building of a rad- 
way station by a railway company hold not to be a part of or process in the 
trarie or bumness carried on by the railway coinp.any); Knight v. 
Cubitt db Co., [1902] 1 K. B. 31, C. A.; 4 B. AV. 0. C. (o. s.) 42 (builders 
who often contracted for the demolition of buildings and erection of 
new ones on the same site, but who habitually entered into sub-contracts 
for the demolition of the building, held to be liable to the sub¬ 
contractor’s workman on the grounds that the work of demolition was a 
part of, or process in, their trade or business); compare Bush v. Bawee, 
[1902] 1 K. B. 216, C. A.; 4 B. W. C. C. (o. s.) 33 (where a builder. Who 
hod contracted to erect a building with an iron roof, and had sub-contrac^d 
for the roof, was held not liable to the sab-contractor’s workman on ’the 
finding of the arbitrator that such wqrk was no port of the oidin ary business 
carried on by him). 

(o) Waites V. Fianeo-British Exhibition (1009), 25 T. L. E. 441, C. A.: 
2 B. W. C. C. 199. 

(p) Workmen’s Compensatiou Act, 1906 (6 Edw. 7, c. 68). 

(g) l)iamaT v. Skip V. 603 (Owners), [1909] 1 K.B. 389, C, A.; 2 B. W, 
0. C. 178 (a firm uf coal merchants and lightermen, who carried on 
business in several countries, contracted with one G. for a lump sum to 
take a lighter they had purchased in England to Cape Verd; held, that 
this contract was within we Workmen’s Compensation Act, 1006 (6 Edw. 7, 
0 . 68), s. 4 , and that the coal merchants were “principals ” liable to pay 
compensatiou to tho contractor's workmen). 

(r) Marks v. Catne, [1909] 2 E. B. 616, C. A.; 2B. W. C. C. 186. In this 
case the workman could not have sued the contractor as he was a member 
of his family; see the Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68), 
1.19, and p. 166, ants. 
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indemnified by any person who would otherwise have been liable 
to pay compensation to the workman (s). 

All questions as to the right to and amount of snob indemnity OoiS|l|i^-> 
are settled by arbitration under the Act (a), and the statutory rules (o) 
presoribe the course to be adopted for the settlement of such a 
claim. Full discretion is given to the judge or arbitrator over the Settlement iiy 
costs (c). arWttntton, 

It is submitted that the workman may join both his own employer Joinder of 
and the principal in the same arbitration proceedings and claim 
from them alternatively, this course apparently being sanctioned 
by the Buies (d). 


Sttb-Seot. 16.— Workmtu'a Right of Election of Remedia. 

430 . Alternative rights of election of remedies are given to the EBect o( Act 
workman under the Act (e). The Act (/) does not (g) deprive him 

of any previously existing rights at common law or under the ***' 
Employers’ Liability Act, 1880 (h), though he cannot recover 
compensation twice, or recover both compensation and damages (t). 

431 . If the workman is injured by the personal negligence or Workman's 
wilful act of the employer, or of some person for whose act or right of 
default the employer is responsible, he has a right either to claim ® 
compensation or to take such proceedings as are open to him 
irrespective of the Act (J)j; but the employer is not to be liable both 
independently of and under the Act (j). 

The workman is thus given an option to elect the remedy he will General role 
pursue, and is bound by bis election (A). In one case only is there “ election. 

(s) Workmen’s Compensation Act, 1906 (6 £dw. 7, o. 68), s. 4 (2), 

This person is either the contractor or sub-contractor for the work which 
tile principal has undertaken. It is quite distinct from the right to 
indemmty given agamst a stranger who has caused or is responsible mr the 
accident under %bid., s. 6; see pp. 198 et seq., post. 

(a) Workmen’s Compensation Act, 1906 (6 £dw. 7, o. 68), a. 4 (2). 

(b) Workmen’s Compensation Rules, 1907, rr. 19—23, Form 23. 

(e) Ibid, r. 23. It is often a course attended by some danger for a 
” principal ” who pioposes to claim indemm^ to pay voluntarily; see 
Thompson Sons v. North-Eastern Marine Engvneermg Oo. (1903), 114 
L. T. Jo. 336 i 6 B. W, C. C. (o. 8.) 71. 

(d) Workmen’s Compensation Rules, 1907, r. 2 (2). 'This point was ex¬ 
pressly left an open question in MuJrooney v. Todd, [1909] 1 K. B. 166, 

C. A.; 2 B. W. 0. C. 191; see p. 193, ante. 

(e) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 58), ss. 1 (2) (b), 6* 

(/) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68). 

(q) Ibid., 8. 1 (2) (b). 

(A) 43 & 44 Viot. c. 42. 

(t) Workmen’s Compensatioh Act, 1906 (6 Edw. 7, o. 68), 8. 8; see 
Vivash Y. Qfov/nds and Newton (1911), 46 L. J. 666. 

(j) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 58), 8. 6. I.e., 
he can sue the employer at common law in rospeob of his wilful or negli¬ 
gent act (see ]m. 128 et seq., ante), or under the Employers* Liability Act, 

1880 (43 & 44 Viet. o. 42), if the person causing the injui^ is a person for 
whom under the statute the employer is liable: see pp. 134 etseq., anft. 

(A) Edwards v. Godfrey, [18991 2 Q. B. 333, C. A.; 1 B. W. C. U. (<K8.) 

S2, which decided that a plaintin who had unsuocessfnlly sued his empmyer 
under the Employers’ Liability Act, 1880 ^ & 44 Vict. o. 42), could not 
subsequently take proceedings to recover compensation from him; fol¬ 
lowed in v. Kynoeh, lid. (No. 2). [1908] 2 E. B. 661, C. A.: 1B. W^ 

«L 0 43. 
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a tocus pcenitfHtia. This is where, if within the time limited for 
taking proofcdings under the Act (1), the workman sues liis employer 
for damages independently of the Act (1), and fails. In this case, if 
the court {»>) thinks the facts disclose a liability to pay compensation, 
the action is dismissed, but the court at the plaintiff’s option must 
proceed to assess his compensation (n). Hence this option is exer- 
cisablu only by an unsuccessful plaintiff (o). 

The penalty for suing the employer in such a case is that the 
court when assessing the compensation is at liberty to deduct 
tlierefrom all or part of the costs incurred through the workman 
bringing an action instead of proceeding for compensation under 
the Act (p). An appeal on this question of deduction of costs 
lies to the Court of Appeal {q). 

It is submitted that the application to assess compensation 
must be made at the time of the trial or immediately afterwards (r). 

432 . The dependants’ right is an independent one, and election 
by tJie workman to take a sum in satisfaction under the Employers’ 
Liability Act, 1880 («), or at common law, does not prevent them 
from recovering compensation if death ensues (f). 

433 . Where the injury is caused by some third party, the work¬ 
man can elect to sue such third party, or to claim compensation from 
his employer. In these circumstance^ he may lake proceedings 
against both, but cannot recover both daiuages and compensation {u). 

(l) Workmen’s Compensatiou Act, 1906 (6 Edw. 7, c. 68). 

(m) " llie court ” here means the judge who tries the action; see 
Quinn v. Brovon {John) Co., Ltd. (1906), 8 F. (Ct. of Sees.) 866. 

(n) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68), s. 1 (4). 
This is the duty of any court in which such an action is brought by a work¬ 
man, whether it be county court. High Court, or other court. When this 
is done the court must give a certihcdte ot the compeueation awarded, and 
the costs ordered to be deducted, which certificate has the force and effect 
of an award under tbo Act (ibid.). Where such a certificate is given in 
the county court it is registered in that court; if given in another court 
it may be registered in the county court in which it is to be enforced 
(Workmen’s Compensation Buies, 1907, r. 51, Form 44). 

(o) Workmen’s Compensation Act, 1906 (6 Edw. 7. c. 68), s. 1 (4); see 
M'Ginty v. Kyle, [1011] S. 0. 689 (claim by other dependants, more than 
BIX months alter death by accident, disallowed). 

(p) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68), s. 1 (4) The 
whole costs of tbo unsuccessful action may bo ordered to be deducted 
{Cohen V. Seahrook Brothers (1908), 25 T. L. E, 176; 2 B. W. C. C. 166). 

(g) WiUiama v Army and ‘Vati/ Auxiliary Co-operative Society, Ltd. 
(1907), 23 T. L. K. 408; 9 B. W. 0. C. (o. t ) 134. 

(r) The point has not'been decided in England. In Scotland apphea- 
tions to assess compensation, under the Workmen's Compensation Act, 
1906 (8, Edw. 7, c. 68), s. 1 (4), seven months, and fourteen days 
TespecHvely, after the trial of the actions, were held to be too late; see 
Baird v. Higginbotham <Ss Co. (1901), 3 F. (Ct. of Sess.) 073 ; M’Oowan v. 
Smith, [1907] S. 0. 548. 

(•) 43 & 44 Yiot. o. 42. 

(t) UoweU V. Bradford & Go. (1911), 104 L. T. 433; 4 B. W. C. C. 203, 
.C. A. This appears to be the effect of this decision, but the judge found in 
the oat>e that the settlement obtained from the workman was not a bond 
fide one. 

(tt) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68), a. 6. Under 
(he like jirovision in the Workmen’s Compensation Act, 1897 (60 6c 61 
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The term recover ” does not necessarily mean that the workman 
recovers by legal process. If he claims compensation from his 
employer, and the employer recognises the claim by payment, the 
workman has recovered compensation within the meaning of the 
Act (a). 

434 . Where the workman has recovered compensation in respect 
of an injury caused by a third party, the employer or principal 
who has paid the compensation can claim indemnity from such 
third party (/j). This question of indemnity may be settled by 
arbitration under the Act, but this can only be done by consent (c). 

Indemnity can be claimed by an employer from fellow work¬ 
men of the injured workman, if the injury was caused by their 
negligence or legal default (d), but before indemnity can be 
recovered it is necessary to prove that the third person would have 
been legally responsible in damages to the workman (e). 

The right to indemnity may cover the cost to the employer of 
defending the arbitration proceedings to recover compensation (/), 
but it is believed this largely depends upon the reasonableness or 
otherwise of defending the proceedings (//). 

435 - There inubf be a clear intention shown on the part of the 
workman to accei)t compensation, or to take legal proceedings 
against the employer or the third party, as the case may be, before 
he can be said to have made his election. A receipt is only primd 
facie evidence of election (It). 

436 . Where a workman unsuccessfully sued his employer, and 
on the action being dismissed applied for compensation, which was 
refused by the court, it was held that he could appeal both from the 
judgment in the action and the refu.sal to award compensation 0) j 


Viet. c. 37) B. 6, the workman could not sue the third party and his 
employer, though where he accepted compensation from the employer 
“ without prejudice to his rights against the third party,” it was hold he 
bad not exercised bis option of election (Oliver v. Nautilus Steam Shipping 
Co., [1903] 2 K. B. 639, C. A.; 6 B. W. 0. C. (o. s.) 65). 

(a) Page v. Burtwell, [1908] 2 K- B. 768, C. A.; 1 B. W. C. C. 267; soe 
Thompson <& Sons v. North Eastern Enaineering Co., [1003] 1 K. B. 428, 
C. A.feB. W. C. C. (o. 8.) 71). 

(b) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68), 8. 6 (2); but 
the employer cannot do so if the accident was caused by his negligence 
jointly with that of the third party (Cory & Son, Ltd. v.’France, Fenwick <6 
Co., Ltd., [1911] 1 K. B. 114, C. A.). The mere breach by the third party 
of regulations made under the Motor Car Act, 1903 (3 Edw. 7, c. 36), is 
not necessarily evidence of negligence (Lankester v. Miller, EetheringUm 
third party (1910), 4 B. W. C. U 80, C. A.). 

(o) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68), s. 6 (2). For 
procedure, see Workmen’s Compensation Rules, 1907, r. 24, Form 23. 

(d) Lees V. Dunkerley Brothers, [1911] A. C. 6; 4 B. W. C. C. 115. 

(a) Lankester v. Miller, Eethcrington third party, supra. 

(f) Great Northern BaU. Co.v. WhUehead tfe Co. (1902), 18 T. L. E. 816; 
4 B. W. C. C. (o. 3.) 39; but see note (b), supra. 

(g) As to indomnity between “ princip^ ” and contractor, see p. 194, ante. 

rt) Buckle V. JDondon County Council (1910), 26 T. L. R. SJWj 3 

B. W. C. C. 636 ; affirmed (1910), 27 T. h. R. 112, C A.; 4 B. W. C. C. 
113; and see Mcuxmdrevo v, Silhooley, [1911] S. C. 448. 

(t) Isaacson v. New Grand (OloplumJimction), Ltd., [1903] 1 E. B. 639; 
6 B. W. C. C, (0. 8.) 36. 
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and a workman who had filed a request for arbitration nnder the 
Act (j), and withdrawn it after seeiD|; the employer’s anawerr 
was held not to have exercised his right of election, so as to 
preclude him from suing under the Employers’ Liability Act. 
1880 (fr). 

437- Where a workman, however, had unsuccessfnlly sued his 
employer, and after such failure had applied for and had been 
awarded compensation (1), it was held he could not appeal from the 
judgment in the action (m). 

Where the workman has contracted to accept the benefits of a 
certified scheme in place of the Act (/) he has exercised the option. 
Neither he nor his dependants, if death subsequently ensues, can 
take proceedings against the employer at common law or under the 
Employers’ Liability Act, 1880 (n). 

438. Although the term workman includes an a])prentice (o). 
and the obligation to exercise the right of election in the cases 
named is imposed on every workman, the Act (J) does not alter the 
general law governing the contracts of infants, namely, that, unless 
generally for his benefit, he is not bound thereby (p). Where, 
however, an action is regularly instituted by a next friend on behalf 
of an infant, and fails, and the infant elects through his next friend 
to ask for compensation, such election cannot be treated as 
revocable (q); and where an infant, having sued the employer at 
common law more than a year after the accident and failed, subse¬ 
quently takes proceedings against him for compensation under the 
Act (J) founded on a notice of the accident given to the employers 
within six months of its occurrence, the option has been exercised, 
and the second proceedings therefore cannot be maintained (r). 

Where the infant is one of a body of workmen between whom and 
the employer an agreement to refer industrial disputes to a com¬ 
mittee exists, and arbitration proceedings are taken before such 


(/) Workmen’s Compensation Act, 1D06 (6 Edw. 7, c. 68). 

(k) 43 & 44 Viot. c. 42; and Bee Squse v. Dixon, [1004] 2 E. B. 628; 6 
B. W. C. C. (0. 8.) 44. 

(l) See p. 190, ante. 

(m) Ifeale v. Electric and Ordnance Aeceesories Oo., Ltd., [1900] 2 E. B, 
668 , C. A.; 8 B. W. C. C. (0. 8.) 6. 

(n) 43 & 44 Viet. c. 42. See Ta^flor v. Hamstead^cUiertf Oo., [1904] 
1 K. B. 838, C. A.; 6 B. W. C. C. ( 0 . s.) 34; and see'jl^. 214et scq., pond. 

(o) See p. 154, an/e. " 

(p) Stephens v. Dudbridge Ironworks Oo,, [1904] 2 E. B. 226, C. A,; 0 

B. W. C. C. ( 0 . a ) 48 ' 

(tf) AVfiZe V. Electric xind Ordnance Accessories Co., Ltd., sttpra. 

(r) Crihh V, Kynoch, Ltd. (No. 2), [1908] 2 E. B. 661, 0. A.; 1 B. W. 

C. r. 43, where Bccklet, L.J., at p. 561, differentiates the case' from 
StfiT^ens V. Dudbridge Ironworks Co., supra, in these words; '* In Stephens 
V. Dudbridge Ironworks Co., lid., the applicant, being an infant, had oon> 
traotod or purported to contract by a contact whioh was not for his ben^t, 
and the court did but app^ the ordinary rules in such a case. In the 
preeenl case the .litigation, only commenced in the name of the infant by 
a next iricad, was prosecuted to ju/^ment. In such case on infant u 
just as much ibound by, thQ-.^°ceealngs an if he wer^ ao adult.” Sea' 

Imfahis and CmuofUiif/vol. XVIl., pr IJ3* ’ 
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eommitlee («), (ihe deeision of the committed is binding on the 
uifant (t). 

SoB-Seot. 16.—7’A« Compen4(dton, 

489. In ease of death the compensation payable is a lamp Sam 
of money payable to the dependants (a) and calculated in most 
eases upon the earnings of the workman in the employment in 
which he met with the fatal accident (b). 

' 440. Where death results from the injury and the workman 
leaves dei)endants wholly dependent on his earnings, the amount iS 
a sum equal to the workman’s earnings in the employment of the 
same employer (c) daring the three years next preceding the injuryf 
or the sum of £150, whichever is the larger, but not exceeding 
£800 (d). If the workman has not worked for the employer for 
these three years, then it is 156 times his average weekly 
earnings (e) during the period of his actual employment, but not 
exceeding £800 (/). 

441. If the workman does not leave dependants wholly dependent 
upon his earnings at the time of death, but leaves dependants in 
part dependent upon his earnings, the compensation ( 7 ) is such 
sum (not exceeding the sum which could be paid in case of depen¬ 
dants wholly dependent) as may be agreed, or in default adjudged 
in arbitration proceedings (h), to be reasonable and proportioii&te 
to the injury to such dependants (»). 

442. The dependency on the earnings must exist at the time of 
the death ” (k). These words (f) have been construed strictly (m). 

(a) As provided by tbe Woikmen’s Compensation Act, 1906 (6 Edw. 7, 
o. 68 ), Sohed. II (1); see pp 210 et aeq , poat 

( 1 ) MalhoUandv. Whitehaven OoUiery Co (1910), 3 B.W. O. C. 317, C. A. 

(а) As to who are dependants, see p 186, ante. 

( б ) Workmen’s Compensation Act, 1906 (6 Edw. 7, 0 . 68 ),Sohed. 1.(1) (a); 
see Babcock and WUtox. Ltd v. Young, [1611] S C. 406. 

(e) As to the meaning of “ earnings," see pp. 201 el aeq , poat 

(d) Workmen’s Compensation Act, 1006 (6 Edw. 7, c 68 ), Sohed. I. ( 1 ) 

(a) (i-). 

(e) As to the mooning of “ average weekly earnings," see pp. 206 et aeq., 
poat. 

(/) Workmen’s Compensation Art, 1906 (6 Edw. 7, c 58), Sohed. I. ( 1 ) 
(a) (i.). If dependante wholly dependent are left there is no powei to 
award less than the maximum sum As to tlio doduotiou of weekly pay¬ 
ments paid to the workman before his death, or a lump sum paid in 
redemption thereof, see p 190, ante. Where the weekly payments have 
been redeemed by the payment of a lump sum, there is usually little or 
nntbiTig for the dependants to receive. 

(g) In assessing a claim by a partial dependant the arbitrator may taka 
into account the funeral expenses, if paid by such draendant (Sevan v. 
Orawahaw Bro^ra (Oyfartha), Ltd., [1602] 1 K. B. 26, C. A .; 4 B. W. C. C. 
(O. S.) 110). As to compensation where no dependants are left, see 
note (h), p. 186, ants. 

(A) See pp. 209 et aeq., poat. 

({) Workmen’s Compensation Act, 1906 (6 Edw. 7, 0 . 68 ), Sohed. I. (1> 
(a) (ii). As to taking mto account the eost of the keep of the deceased, 
see note (a), p. 188, ante. " 

(k) Seh p. 187, ants. 

(l) As to the former exception to the rule of strict construction in the 
ossa of the wife, see pp. 187 et aeq , ante. 

(m) See ibid. A reasonable expectation of future assistance js not 
BUffli^ent, for the words of the statute an impetative. Under the 
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443. The death of a workman results from the injui^ if the 
injury in fact causes it at the time at which it occurs, and if this is 
80 in fact, it is not necessary to show that death was a natural or 
even probable consequence 00, but if the chain of causation is 
broken by a nova causa interveniens, so that the old cause goes and 
a new one is substituted for it, that is a break which gives a fresh 
origin to the after consequences (o). 

444. When the injury does not result in death, but in total or 
partial incapacity for work, the compensation is a weekly payment, 
during the incapacity, not exceeding 50 per cent, of the workman’s 
average weekly earnings during the previous twelve months, if he 
has been so long employed, but, if not, then for any less period 
during which he has been in the employment of the same employer, 
such weekly payment not to exceed .£1 (p). In fixing the weekly 
payment, the arbitrator must take into account any payment, 
allowance, or benefit which during the period of incapacity the 
workman receives from his employer (q). 

445- The period of incapacity means the period during which 
compensation is payable (r). 

446. In a case of partial incapacity the weekly payment cannot 
exceed the difference between tho amount of the average weekly 
earnings of the workman before the uccident and the average 
weekly amount which he is earning or abb to earn in some suitable 


Fatal Accidents Act, 1846 (9 & 10 Viet. c. 83), incorporated with the 
Employers' Liability Act, 1880 (43 & 41 Vict. c. 42), by s. 1, such a reason¬ 
able expectation of future assistance is suflloient to support an action 
under either of these statutes {J/etherinqlon v. North Eastern Jiail. (Jo. 
(1882), 9 Q. 11. D. 160; Franklin v. South Eastern Bail. Co. (1858), 3 
U. & N. 211). 

(n) Dunham v. Glare, [1902] 2 K. E. 292, C. A.; 4 11. W. C. C. (o. s ) 102. 

(o) Ibid., per CoLLiMS, M.ll., at p. 296. 

(p) Workmen’s Compensation Act, 1906(6 Edw. 7,c. 58),Sched. I. (1) (b). 

The ai'bitrator may award anj proportion of the wages, not exceeding 
50 per cent., in cases of partial as well as of total disablement; see Oalioo 
Printers' Association, Ltd. v. Higham (1911), 28 T. L. K. 63, C. A. (per¬ 
manent incapacity); Blake v. Bhodes <2 Sons (1911), 46 L. J. 536 (partial 
incapacity). No compensation at all is payable in respect of an accident 
which does not disable tor one week (Workmen’s (Jompensation Act, 1906 
(6 Edw. 7, c. 68), s. 1 (2) (a) ). The effect of this provision and ihtd., 
Sohed. I. (1) (b) and proviso (a), is that wheie the incapacity lasts less 
than one week no compensation is payable; if less than two weeks 
only ono week’s compensation is payable; if two weeks or more, oom¬ 
pensation is paid from the time of ilie happening of the accident causing 
the incapacity ; see p. 176} ante. < 

( 9 ) Workmen’s Oompensation Act, 1906 (6 Edw. 7, c. 68). Sched. I. (3). 
Wages paid during incapacity could not bo taken into account under 
tho Workmen’s Compensation Act, 1897 (60 & 61 Vict. c, 37). Now all 
payments must be taken into account. A payment made to a workman 
in settlement of a claim where the agreement is afterwards set aside must 
he taken into account {Horsmanv. Olaegovo Navigation Co., Ltd. (1909), 
3 B. W. C. C. 27, C. A.). Where an injured seaman was fifteen weeks in 
hospital after his discharge from the ship, during which time the ship¬ 
owners paid sums for his maintenance, which they were not legally bound 
to pay, equal to the full compensatiou fur which they were liable; held, 
regard must be had to such payments (Kempson v. “ Moss Bose ” (Oumersl 
(1910), 4 11. W. C. C. 101). 

(r) McDermott v. S.8. Tintoretto {Owners), [19111 A. C. 36; 4 B. W. C. Gh 
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employment or business after the accident fs), but must beat such Sut.s. 
relation to the amount of that difference as may be proi^er under Woiknatett's 
the oireumstances (a). ComiMltia* 

The expression able to earn *’ does not necessarily mean at the tlon int, 
same class of work as formerly or by manual labour (b). 

447 . The incapacity must be due to the injury rendering the The in- 


workman unable to do the work. An injury which only causes 
incapacity for work by rendering a previous injury apparent does 
not entitle to compensation (c). 

448 . The compensation which may be awarded during total Limit in case 
incapacity to a workman under twenty-one years of age(d), whose 

average weekly earnings are less than ‘20.f., is 100 per cent, of such workman 
wages instead of 50 per cent., but the compensation is not to exceed under 
10 s. weekly (e). tweuty-one. 

449 . Wherever possible the compensation is based upon the Basis of com- 
earnings, or the average weekly earnings, of the worliman, whether 

the claim is made by his dependants or by himself (/). 

450 . “ Earnings ” includes not only money payments, but other “ lamings.” 
things the value of which are capable of being estimated in money, 

such as board and lodging, clothes, or other articles or advantages 
by which the workman is in fact remunerated (f;). 

Gratuities liabitually received by virtue of the employment, and Giatmties. 


123. The fact that the payments were made under a statutory obligation 
was in ihia case held to be immaterial. 

(s) Notwithstanding this provision the arbitrator may in a proper case 
give the maximum compensation allowed by the Workmen’s Compensa¬ 
tion Act, 1906 (6 Edw. 7, c. .>8), Sohed. I. 1 (b), even where a capacity to 
earn wages exists, provided the earnings and compensation do not together 
amount to more than the earnings betore the injury occurred ; see tiling- 
worth V. Walmslei/, [1900] 2 Q. U. 142, A. ; 2 B. W. C C. \0. S.) 118; 
Jones V. London and North Western Bail, Cb. (1901), 4 B. W. C. 0. (o. s.) 
140, C. A. As to an infant workman, see the text,tn/m, and p. 236, post. 

(а) Workmen’s Compensation Act, 1906 (6 Edw 7, c. 08), Sched. I. (3); 
see Blahe v. Bhodes d; Sons (1911), 46 L. J. 636. Where it was proved m 
the case of a miner who had practically recovered from incapacity and 
was doing light work, that since the accident miners’ wages had greatly 
fallen, it was held that this circumstance was a proper one to take into 
account in assessing the compensation {Sevan v. Energlyn Colliery Go. 
(1911), 28 T. L. R. 27, C. A.). 

(б) Norma/n and Burt v. Walder, [1904] 2 K. B. 27, C. A. ; 6 B. W. C. C. 
(O. a.) 124 ; Cammcll, Laird Co., Ltd. v. Platt (1908), 2 B. W. C. C. 368, 
C. A. The first of these cases was decided under the corresponding section 
of the Workmen’s Compensation Act, 1897 (60 & 61 Viet. c. 37), where the 
words were not so expucit. • 

(o) Ball V. Emit {William) & Sons, Ltd., [1911] 1 K. B. 1048, C. A.; 4 
B. W. C. C. 225. See Noden v. Gallowam, Ltd. (1911), 131 L. T. Jo. 653. 

{d) For review of weekly payments of oomponsation to an infant under 
Sched. 1. (16), see pp. 236 et seq., post. It is only in cases of total incapacity 
that 100 per cent, can bo substituted for 60 per cent. 

(e) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 58), Sched. 1. (1) 
(b), proviso (b). 

(/) Ibui., Sched. I. (1). 

(o) Noel V. BedrvAh Foundry Co , [1806] 1 Q. B. 453; Oreat Northern 
Baikoay v. Dawson, [1906] 1 K. B. 331, C. A.; 7 B. W. C. C. (o.«.) 114 

S hore the use of the uniform of a railway guard was held to he a part of 
earnings). 
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(»BOT. 3. M p&ict of a well-known source of incoms^ may be earnings, ihmi^ 
Workmen’s ^ey are not received from the employer Qi). Where such gratuity 
Oompenss' are merely cabual and trifling they cannot be taken into account as 

l90n. rjijjQ expression “ earnings ” is not limited to the net earnings 
which tbe workman receives to be expended at his own pleasure. 
It may have the same meaning as the wages payable to the 
workman under his contract with his employer, though some small 
pari of such wages is deducted for articles supplied to the work¬ 
man to enable him to do the work (k). 

Bumf paid to Sums given to the workman for expenses connected with his 
cover special (j^ties OTO eamings for the purposes of assessing compensation, for 
upeoies. example, a railway guard’s expenses when his duties required him 
to be away from home for a night (1). ' But where the employer 
has been accustomed to pay to the workman a sum to cover any 
special expenses entailed on him by the nature of his employment 
the sum so paid must not be reckoned as part of the earnings (m). 
Taition. Tuition of tho description given by a master to his apprentice is 

of too vague and uncertam a value to be considered as “ earnings ” (n) 


Purposes for 
which earn¬ 
ings are con¬ 
sidered. 

Principle ol 
calculation. 


461 . The court has to consider tho question of what are earn¬ 
ings, both for the purpose of assessing the proper compensation 
and for tho purpose of seeing whether the workman is excludfld 
from the Act on the ground that his remuneration exceeds 
iI250 a year («)• l^he principle on which tho value to a workman 
of things other than money, coming to him from his employer 
under the contract existing between them, is to be calculated, is not 
by ascertaining what the workman saves in expense to himself by 
the arrangement, but what is the actual value to the workman of 
the things provided for him (p). The cost to the employer of pro¬ 
viding such things is not the true tost {q), though where no other 


(7i) Penn v. Spiers <md Pond, Ltd., [1908] 1 K. B. 706, C. A. ; 1 B. W. 
C. C. 401 ; Knott V. Tingle Jacobs & Co. (1911), 4B. W. 0. C. 55, C. A. 

(i) Perm v. Spiers and Pond, Ltd., supra. 

{k) In Abram Coal Co. v. Sowthem, [1903] A. C. 306; 6 B. W. C. C. 
(0. 8.) 126, tho employers deduotod from a man’s we«es a small sum for 
oleamng lamps, supply of oil, sharpening picks, and checkhig weights. 
Held, that his "earnings” were his full wages without taking these 
deductions into account; see also Houghton v. StiUon Heath and Lea 
(jhreen Collieries Co., [1901] 1 K. B. 93, C. A.; 3 B. W. C. (o. s.) 173 
(where a sum of sixpence was deducted from a miner’s wages for 
lamp oil). 

(1) Midland Bailway v. Sharpe, [1904] A. C. 349; 6 B. W. C. C. (o, S.) 

119. , , 

(m) Workmen’s Compensation Act. 1906 (6 £dw. 7, c. 68), Sched. 1. 
(2) (d). This dauBo prevents the decision of Midland Railway y. Sharpe, 
supra, being followed ; but it does not, it is thought, iuterfere with me 
decisions in Houghton v. Sutton Heath and Lea OoUieries Oo., supra, and 
Abram Coal Co. v. Sovtiiem, supra. 

(a) Pomphrey v. Southwark Press, [1901] 1 K. B. 86, C. A.; 3 B. W. 
C. 0. (o. s.) 194. 

(o) 8ee p. 164, ante. 

* DotMe V. Robert Maeandrew <9 Co., [1908] 1 £• B. 803, C. A.; 1 
B. W. 0. C. 808; see SkaUes v. Blue AncAor Line, Ltd., [19111 1 E. B. 
860, C. A. ], 4 B. W. C. C. 16* where the same prineiple was applied. 

(2) Ibid, 
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tost ia praetacftUe the arbitrator’s finding based on such a principle 
cannot be disturbed (r). 

m,. The basis of caloolation of earnings for the purpose of 
assessii^ compensation is the length of the employment, and the 
expressions in the Act (s) “ period of employment ” and ** if he has 
bera so long employed ” mean the period of continuous employment, 
or if he has been so long employed continuously (a). If the emploj^ 
ment is continuous the calculation of the earnings is a mere question 
of calculation. If the workman has been employed continuously the 
compensation in case of death is the total earnings during three 
years, not exceeding in any ease the sum of JtSOO; if less than three 
years the total sum earned is divided by the number of weeks 
during which the continuous employment has existed (t), and thus 
the amount of the average weekly earnings is arrived at (c). 

In assessing compensation, the court will take extraneous matters 
which have happened since the date of the accident into consideration, 
so that the compensation may be reduced by reason of a general 
fall ot wages in the district before the compensation proceedings are 
heard (d). 

453. If a break occurs in the employment, during which the rela¬ 
tion of master and servant cannot be said to exist in fact, tlie period 



3. 


tfamAit, 

1900. 


Basis oC 
calculation 
of earnings, 


Break in 
employment. 


(r) Eosengvist v. Bowring <& Oo., Ltd., [1908] 2 K. B. 108, C. A.;' 1 

B. W. C. C. 395. 

(s) Workmen’s Compensation Act, 1906 (6 £dw. 7, c. 68). 

(a) Ibid., Soiled. I. (1) (a) (i.); Keast v. Barrow Hematite Steel Oo. (1899), 
16 T. L. R. 141, C. A. ; 1 B. W. C. C. (o. s.) 99. This case is not very 
satisfactory. It was decided on the finding of the county court judge that 
the employment was continuous. 

(b) Perry v. Wright eto., [1908] 1 K. B. 4tl, C. A.; 1 B. W. C. C. 361, 
per Cozens-Habdt, M.R., at 464. 

(c) In construing the expression average weekly earnings ” in the Work¬ 
men’s Compensation Act, 1897 (60 & 61 Viot. o. 37), Sched. I. (1), the Court 
of Appeal hdd that as earnings in two weeks at least was necessary, before 
an ayeiage of earnings could oe amved at, workmen who had not worked 
for at least some part of two weeks continuously for the employer had 
no average weekly earnings, and were thus outside the Act (Lyeone v. 
Knowles {Andrew) <fe Sons, Ltd., [1900] 1 Q. B. 780, C. A. ; 2 B. W. C. C. 
(O. 8.) 101 ; Stuart v. Nixon and Bruce, [1900] 2 Q. B. 96, C. A. ; 2 B. W. 

C. C. (o 8.) 104). These decisions were reversed in the House of Lords 
(see [1901] A. C. 79 ; 3 B. W. C. C. (o. a.) 1), on tlio grotmd that the inten¬ 
tion of the Workmen’s Compensation Act, 1897 (60 & 61 Viet. c. 37), to 
give compensation in such cases was so clearly manifested that, if the 
materials suggested by the Act to enable the arbitrator to arrive at the 
average earmngs were insntfioient, he must still give compensation, esti¬ 
mating the average earnings of the workman in tlie best manner avail¬ 
able to him. In me subsequent cases of Ayres v. Buckeridge, Wheale v. 
Elwmney Iron Oo., Jones v. Rhymney Iron Oo., [1902] 1 K. B. 57, C. A.; 
4'B. W. C. C. (o. 8.) 120, the Court 6f Appeal had to apply the rule laid 
down by t^e House of Lords where the facts showed int^mittent employ- 
mAUt for a short time only. In the first case there was evidence that a 
workman killed on the fourth day had been promised employment for 
sixty hours a week. The court hMd that an estimate of ear^gs on this 
basis Oonld be supported. In the second case the workman had worked 
eight days at 5s. 2d. a day. An award based on wages of 31«. a Week 
was support. In the third case the facts and decision were similar. 

(d) BevanY. Bnerglyn OoUiery Co. (1911). 28 T. L. R. 27, C. A., distin¬ 
guishing Janies v. Ocean Ooal Oo., [1004] 2 K. B. 213, C. A.; 6 B. W. C. C. 
to. 8.) 138, which was decided under me Woritraen’s Compensation Aet, 
1807 (61 & 68 Viet, e. 87). 
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to be considered, for the purpose of ascertaining the average weekly 
earnings, is that which has intervened since the break occurred. 
Thus, whore a break occurs through a strike, the period between the 
end of tiio strike and the date of the accident is that over which the 
average is to be taken («). 

Wliore tliere is a serious hroak of the relation of master and 
servant in fact though not in law, the period since the break is 
still the period to be regarded thougli the break was brought about 
by a fU Gvious accident and the workman had not been dismissed (/). 

A change in the grade occupied by the workman in the employ¬ 
ment was, at ono time, hold to be not equivalent to a break in the 
employment (/y), but must now be regarded as Buch(/t)- Whether 
or not a workman has altered his grade in the industrial hierarchy 
is a question of fact (<)• 

The expression “ period of employment ” cannot be read as 
moaning “ periods of omploymont" {j). 

454 . Where the workman has entered into concurrent contracts 
of st-rvieo with two or more employers, his total earnings under 
all the contracts are to oe deemed his earnings in the employment 
of the employer for whom he w'as working at the time of the 
accident (A*). 

No matter how many contracts of service are subsisting, the com¬ 
bined earnings in all are the workman’s earnings for tlie purposes 
of compensation (/). 

(e) Jones v. Ocenn Coal Co., flSOQ] 2 Q. B. 124, C. A.; 1 B. W. C. C] 
(O. S.) 94, whore the court declared that the employmeut must be sub¬ 
stantially continuous, pointing out that practically no employment exists 
in which it ran be said there is no break in time, Bomek, L.J. {ibid., at 
p. 191), adding iliut bo agreed that holidays, for instance, would not 
nooeshiinly prevent employment being continuous, or if the workman, 
though wdling to work, could not through slackness of trado get con¬ 
tinuous eiuplo;yment from the employer, ho should not lot that circum¬ 
stance weigh with him. 

(/) Appicbff V. Horseley Co., [1899] 2 Q. B. 621, (1. A.: 1 B. W. C. C. 
(o. s.) 103; see Hathaway v. Argua Printing Co., [1901] 1 K. B. 96, 0. A. 
3B W. C. C. (o. s.) 177. 

ig) Price v. Marsden (J.) <fc Sons, [1899] 1 Q. B. 493, C. A. ; 1 B. W. 
C. C. (o. s.) 108. 

(A) See the Workmen’s Compensation Act, 1006 (6 Edw. 7, c. 58), 
Bched. I. (2) (c), where it is declared that, “ for the purposes of ascertain* 
ing ‘ earnings ’ and average weekly earnings, employmeut by the B;un6 
employer shall be taken to mean employment by the same employer in 
the grade in which the workman was employed at the time of the acci¬ 
dent.” See also Perry v. Wrignl etr , [1908] 1 K. B. 441, C. A.; 1 B. W. 
C. 0.361. 

(<) WUUams v. Wynn^tay Collieries, Ltd. (1910), 3 B. W. C. C. 473, C. A. 

(?) Thus, where a workman had worked for the employer in most of the 
weeks in bne year, except when in hospital, but was not employed between 
the 2nd and 10th November, and he returned to work on the 11th November, 
and was injured on the 28th November, the period between the last two 
dates was hold to bo the only one which could be regarded {Oilesy. Belford, 
Smith ds Co., [1903] 1 K. B. 843, C. A.; 6 B. W. C. C. (o. s.) 138; see 
Hewlett V. Hepburn c6 Co. (1899), 16 T. L. K. 66, C. A.; 2 B. W. C. C. 
Co. a.) 123). 

(k) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 58), Sched. I. 
(2)(b). 

(l) Zhia. l.e., conliaots, existing at the same time, which it ia 
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In a case of death where the workman has worked for the same 
employer continuously for three years, the earnings from concurrent 
contracts of service cannot be taken into account (m). 

A workman who receives a yearly sum from the Admiralty, for 
keeping himself efficient to act as a member of the Naval Eeservo, 
has entered into a contract of service with the Admiralty, and when 
injured in another employment such sum must bo taken into 
account (n). 

The contract must be one of service (o); earnings under other 
forms of contract cannot be taken into account (p). 

456. In computing average weekly earnings, where from the 
shortness of time of service, or the casual nature or terms of the 
employment, it is not practicable to compute the rate of remunera¬ 
tion, regard may be had to tho average earnings of a workman of 
like grade employed during tho preceding twelve months at tho 
same work by the same employer, or if no such person exists, then 
to the average weekly earnings of a workman of the same grade in 
the same district ( 9 ). 

Employment by the same employer moans employment in the 
grade in which the workman was employed at the time of the 
accident, unintei rupted by absence from work due to illness, or any 
other unavoi'lable cause (/•). , 

The dominant principle is thaft earnings arc to be ascertained in 
such a way ns is best calculated to give the rate per week at wbicli 
tho workman was being remnnerated (s). It is only where this 


believed must be existing at the time of the accident. (July earnings 
in the service of the employer in whose seivice tho woikmau w’as injured 
could bo taken into accouut under tho Workmen’s (''ompeii^ation Act, 
1897 (60 & 61 Viot. 0 . 37) {Hathaway v. Argua Printing Co., Ltd,, [1901] 1 
K. B. 96, t\ A.; 3 B. W. (J. C (o. s.) 177), and tho urbitiator could not under 
that Act take into cnumderation tho avciage wages of the class of workman 
to w'hich the applicant belonged {liarUett v. Tutton d; Soni,, [r,)02] 1 K. B. 
72, C. A.; 4 B. W C. C. (o. s ) 133). 

(m) BueUey v. London and India (1909), 2 B. W. (’. (\ 327, 0. A. 
The words of the Workmen’s Compensation Act, 1906 (6 Edw. 7, 0 . 68 ), 
Sched. 1. ( 2 ) (b), refer to “ average weekly eainiugs ” only. Apparently, 
if the workman at the date of death has not worked three years 
for tho same employer, the earnings under eoncuiient contracts of service 
must ho taken into account. 

(n) 8.8. Raphael (Ownera) v. Brandy, [1911] A. 0. 413 ; 4 B. W. C. C. 
307 . In this case the fact that persons 111 the naval and mihtary service 
of the Crown are excluded trom the Workmen's (Compensation Act, 1906 
(6 Edw. 7, 0 . 68 ), by ihid., s. 9 (1), was held to make no difference; as to 
such exolusion, see p. 157, ante. 

( 0 ) See p. 154, ante. * 

(p) Simmona v. Heath Laundry Co., [1910] 1 K. B. 643, 0. A.; 3 
B. W. C. C. 200. In this cose a girl earned, in addition to her wages at 
a laundry, 3a. a week by giving lessons in music to children at their 
parent’s house; held, that these latter contracts were not contracts of service, 
and the money so earned could not be taken into account in assessing 
compensation. 

{q) Workmen’s Compensation Act, 1906 (6 Edw. 7, 0 . 68 }, Sched. 1. 
( 2 ) (a). 

(r) Ibid., Sched. I. (2) (c); sec also Babcock and Wilcox, Ltd. v. Young, 
[1911] S. C. 400. 

(«) Perry v. Wright etc., [1008] 1 K. B. 441, C. A. j 1 B. W. C. C. 351, 
per CozENS-HABDr, M.B., where he attempted to explain fully the 
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cannot be discovered that the arbitrator may have regard to 
analogous cases (jt). 

The word ‘'grade” means rank in the industrial hierarchy, 
and whether a grade exists is a question of fact. A step up or 
down in a grade is the commencing of a fresh employment, 
though an increase of wages does not necessarily mean a change 
of grade (a). 

456- Wages earned at the time of the accident aro not the sole 
test ; an adequate length of time must be considered (b). 

457. Holidays and days when work is customarily stopped must 
be taken into account in assessing compensation, but not casual and 
unusual stoppages (c). If the period over which the computation 
extends embraces more holidays and customary stoppages than the 
usual stoppages bear to the year’s work, only a proper proportion 
is to be taken into account (d). 

In a case (e) where a workman worked thirty-three weeks in 
ono ynai', and the arbitrator found that the remaining period 
of nineteen weeks was cemposed of sixteen weeks’ stoppages and 
holidays which were normal and recognised incidents of the 
employment, two weeks’ absence from illness, and one week 
when the workman took a voluntary holiday, it was held that 
the method of ascertaining the average weekly earnings for the 
purpose of compensation was to take tbi total sum earned, and 
divide it by 33, and from the result to deduct the difference 
between the full weeks of the year and the number of working 
weeks in that employment (/). 

458. The weekly payments of compensation are, unless redeemed, 
to continue as long as the incapacity for work resulting from the 
injury continues (ji). 

provisions of the Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 53), 
Sobed. I. (2), as to the meaning of ” earnings ” and “ average weekly 
earnings.” 

(t) Perry v. Wright ete., [1908] 1. E. B. 441, 461, 458, C. A, 

(а) Ibid. 

(б) Ihtd. 

(o) Perry v. Wright etc., [1908] 1 K. B. 441, C. A.; 1 B. W. C. C. 361.' 

(d) Ibid. The statement {ibid., per Cm^BNS-fiABUT, M.R., at p. 462), 
that ” days in which no work is done and no wages arc earned must 
be disregarded,” is apparently too gener^ to be a safe principle of ^pHoa- 
tion to the assessment of compensation ; see judgment of Coz£ns-Hardt, 
M.Il., in Analouo v. Cannock Chase CoUiery Co., Ltd., [1909] 1 K. B. 362, 
C. A.; 2 B. W. C. C. 361, where he appaxcn/Iy retracts what he said in 
Perry v. WrigM etc., aupro» 

(e) Analow v. Cannock Ohaa^ CoUiery Co., Ltd., [1909] A. C. 436; t 
B. W. C. 0. 366. 

(/) Ibid. The statement of Lord LouxBUim, L.C., in S. C., [1909] 
A. C. 436, at p. 437, that if a workman takes a holiday and forfeits his 
wages for a month that does not interfere with what he can earn, it is 
only that for a month he did not choose to earn, is in a sense true, but 
appears likely to cause diffloolty in the assessment of compensation where 
the workman has in law worked coutinuously for the employer for a year 
or more. 

(g) Workmen’s Compensaition Act, 1906 (6 Edw. 7, c. 68), Behed. 1, 
(IXb). 
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468. If thA injury, though serious, does not cause incapacity for 
work or interfere wiin the wages, no compensation can be awarded(k). 

practice exists, where the injury may at a future time interfere 
witn the workman’s wage*earning capacity, to make a nominal 
award of Id. per week, or to order a declaration of liability to be 
filed in the county court (t). 

The wages earned need not be at the same description of work, 
or work ejmdem generis with that in which the workman was 
engaged at the time of the accident (j). 

460. To deprive the'arbitrator of jurisdiction to make an award of 
compensation an equivalent wage must have been earned (k) by the 
workman since the time of the injury. It is not sufficient that he 
has received as much owing to the benevolence of his employer (Z), 

461. Where the injury is permanent, and there is any probability 
of its incapacitating effects being recurrent, it is the duty of the 
arbitrator to make a nominal award, or an award of a declaration 
of liability (»{)• l^ut, though the injury may be in its nature 
permanent, an arbitrator need not make either a nominal award or 
a declaration of liability if he is satisfied that the injury does not 
at present, and is not likely to in the future, incapacitate the work* 
man, and this question is one of fact {n). 

462. An arbitrator has no power to make an award of weekly 
payments of compensation to terminate at a future fixed time (o ); 
nor an award on a sliding scale (p). 

SuB-Suor. 17 .—Frotertion of Compeiuatton. 

463. In cases of death the compensation payable to dependants is 
protected by being paid into court and dealt with by the judge (a). 

{h) Irons v. Davis and Timmins, Ltd, [189^ 2 Q. B. 330, C. A.; 1 
B W. C C (o a ) 20; Pompkrey v, Southwark Press, [1901] 1 K. B. 86, 
0. A., 3 B. W. r. C (o a.) 194 

(t) This course was first adopted m Irons v. Davis and Timmins, Ltd., 
supra, by consent of all paities, and has since boon repeatedly followed. 
The practice has never yet received the sanction of the House of Lords 
(see Stoholson v. Ptper, [1907] A. C. 216; 9 B. W. C. C. (o. s.) 128); but 
has continually been recognised by the Court of .Appeal (see Fe&sel 
Tynron {Owners) v. Morgan, [1909] 2 K. B. 66, C. A.; 2 B. W. 0. C. 406). 
As to declarations ot habili^, see the text, mfra ; and see also p. 231, poet, 

{j) Irons y. Davis and Timmins, Ltd., supra. 

(A) As to the meaning of “ earned," see p. 206, ante. 

(l) Chandler v. SmUh, [1899] 2 Q. B. 606, C A.; 1 B. W. C C. (o. s ) 19. 
In this case the arbitrator refused an award, or even a declaration of 
liability, on the ground that tor the whole period since the accident the 
workman had worked for the same employers and received as much as his 
former wages: it was admitted that the workman had not been able to do 
quite all the work he had previously done; consequently, not havin|^ 

« earned ’’ his wages, he was held entitled to an award of a nominal sum 
or a declaration of Uability; see also p. 177. ante. 

(m) Fm« 0 I Tynron {Owners) v. Morgan, supra, followed in Griga v. Ship 
Barelda {(^ners) (1910), 26 T. L. B. 272, C. A.; 3 B W. C. C. 116 : Birming- 
tiun Cabinet Manufacturing Co. v. Dudley (1910), 100 L. X. 619, C, A.; 3 
B. W. C. C. 169; Sraithwaite and Mirk v. Cox (1911), 66 Sol Jo. dlls' C. A. 

(n) OoodaU and Clarke v. Kramer (1610), 3 B. W. C. C. 310, C. A. 

( 0 ) Baker v. JeweU (1910), 3 B. W. C. C. 603, C. A. 

( p) Newhouse dk Co. v. Johnson (1911), 66 Sol. Jo. 69. C. A. 

(a) Workmen’s (Tompensation Act, 1906 (6 Edw. 7, o. 68). Sohed. I. (6)} 
Workmen’s Compensation Buies, 1609, r. 504, Fornut, 63, 63 b, 63o. 
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^ 'Where a weekly payment of compensation is payable to a person 
under disability it may, in the interest of such person, be ordered to 
be paid into court (ft). 

Money agreed to be paid in lieu of weekly payments, or in 
redemption of weekly payments, to a person under any disability 
must, for such person’s protection, be paid into court (c). 

Money paid in redemption of weekly payments, as the result 
of arbitration proceedings, may be protected by being ordered to be 
paid into court (d). 

464. In bankruptcy (e) or winding-up proceedings, compensation, 
the liability for which accrued before the date of the receiving order, 
or winding-up order (/), is (to the extent of i>100 in any one ease) a 
preferential debt (tj). Where the compensation is a weekly payment 
the amount taken to be a preferential debt is the lump sum for 
which the weekly payments could be redeemed (h). 

Arrears of compensation are not a preferential debt when the 
employer has entered into a contract with insurers against 
responsibility under the Act (i). 

466. Compensation apportioned by the court between dependants 
can, on account of neglect of children or other sutheient reason, 
be varied by the court (k). 

466. A weekly payment of compensation, or a sum paid in 
redemption thereof, cannot bo assigned, charged, or attached, nor 
does it pass to .'.ny other person by operation of law, and no claim 
can be set ofi' against the 8amo(/). 


[h) Workmen’s Compensation Act, 1900 (6 Edw. 7, c. 68), Sohud. 1.(7); 
Workmen’s Compensation Rules, 1909, r. 67, Form 64. 

(c) Ibid., r. 60 a. 

Id) Workmen’s Compensation Act, 1906 (0 Edw. 7, c. 68), Sclied. I. (17); 
Workmen’s Compensation Rules, 1907, r. 69. 

(f) As to tlio position of the workman when the person liable for com¬ 
pensation is insured, see pp. 191 et «eg., ante. 

if) See Companies Consolidation Act, 1908 (8 Edw. 7, c. 69), s, 209 (1); 
lillo Companies, Vol. V., pp. 517, 518. 

(g) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 58), s. 6 (3). l.c. 
{ibm.) a preferential debt under the Preferential Payments in Bankrupts j 
Act, 1888 (61 & 52 Viet. o. 62), s. 1 ; Prefereutim Payments in Bank¬ 
ruptcy (Ireland) Act, 1889 (62 & 63 Viet, c. 60), s. 4 ; and tlie Preterential 
Payments in Bankruptcy Amendment Act, 1897 (60 & 61 Viet. c. 19); see 
titles Bankruptcy and Insolvency, Vol. II., pp. 217 «cg.; Companie.<3, 
Vol. V., p. 518, note (I). The same protection is given, and to the same 
amount, to miners or their dependants, when a company within the meaning 
of the Stannaries Act, 1867 (60 & 51 Viot. e. 43), s. 9, is being wound up 
(Woikmen’s Compensation Act, 1906 (6 Edw. 7, o. 68), s. 6 (^. 

(ft) Ibid., s. 6 (3). l.e., redeemed under ibid., Sohed. I. (17). Apparently 
a county court judge cannot order payment, by the receiver of a company 
in voluntary liquidation, of a lump sum assessed iu lieu of a weekly pay¬ 
ment, and if such an order be made, an appeal lies to the tribunal deming 
with the winding up and not to the Court of Appeal (Homer v. Qough 
(1911), 132 L. T. Jo. 6, C. A,). 

(i) Woikmon’s Compensation Act, 1906 (6 Edw, 7, c. 58), s. 6 (6). As 
to such contracts, see p. 191, ante. 

(A) Ibid., Sched. I. (9). For procedure, see Workmen’s Compensation 
Buies, 1907, r. 68, Form 66. 

(I) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68), Sohed. I. (191, 
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A sum which has been overpaid, in respect of comfiensatioay fliccT.a. 
cannot be deducted from, nor set off against, compensation subse- Worfcmen-'t 
quently becoming due (m). CompenBa* 

Where a workman assents to the employer deducting from the Act, 
compensation the rent of a cottage tenanted by him, this does not 
amount to an assignment, charge, or set-off within the above sct-oiL 
provision (n). 

■ 467. Any fine or part of a fine received by the workman under Fines re- 
the Factory and Workshop Act, 1901 (o), or any other btatute does 
not interfere with the workman’s right to compeiibation, nor is the 
amount received by him to bo deducted from the compensation (p). 


yUB-Sjicr. 18— T/te Ar/jiiiaUon. 

468. Any questions as to liability to pay compensation under Questioni to 
the Act (q), including the question whether the injured person is a ^ •ettled. 
workman to whom the Act (q) applies, or as to the amount or 
duration of the compensation, if not settled by agreement, must be 

settled by arbitration proceedings (»•)• 

Arbitration proceedings under the Act ( 7 ) are judicial proceedings, 
and false evidence on oath given therein is perjury (s). 

469. Until a dispute has arisen between the workman and the Goadition 

employer as to one of the matters mentioned above, no arbitration to 

proceedings can be taken (t). 

If no dispute exists either as to liability or amount of compensa¬ 
tion, arbitration proceedings are incompetent, even though the 
employer may refuse to sign a formal agreement (a). It is not 
necessary that a memorandum of agreement to pay compensation for 
registration in the court (v) should be signed by both parties, for an 
implied agreement is binding and may be registered (a). 

470. Arbitration proceedings under the Act ( 7 ) are regulated by Regulation of 

_____proceedings. 


(m) Bosegood <& Sons v. Wihon, [1911] 1 K. B. 30, C. A.; 4B. W. C. C. 30. 

(n) Brown v. South Eastern and ChcUham Bail. Co. [Managing Committee) 
(1010), 3 B. W. C. C. 428, 0. A. This deduction was made with the full 
ronouirence of the workman. The court in effect found that it was not 
necessary that the compensation money should be actually handed to the 
workman, and then a part of it handed back again by way of leut. 

(o) 1 Edw. 7, 0 . 22, B. 136; see title Factokics and Siiops, VoI. XIV., 
p. 531. 

(p) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 58], s. 1 (5). 

Iq) Workmen’s Compensation Act, 1906 (6 Edri. 7, 0 . 58). 

(r> Ibid., s. 1 (3). All arbitrations are to be conducted in accordance 
with ibid., Sohed. II., and subject to the provisions of tibid., Sched. I. [ibid., 
B. 1 (3)). No action at lAw can be brought to recover compensation 
under any circumstances. The procedure laid down by ibid, s. 1 (3), and 
the Rules, is the only procedure. 

(8) 22. V. Crossley, [1909] 1 K. B. 411, C. C. A. ; 2 B. W. C. C. 461 ; see 
Perjury Act, 1911 (1 & 2 Geo. 5, 0 . 6), s. 1 (this Act comes into force on 
Ist January, 1912). 

(t) Field T. Longden <fe Sons, [1902] 1 K. B. 47, U. A.; 4 B. W. C. C. 

( 0 . 8 .) 20 . 

(«) M&reer v. Hilton (1909), 3 B. W. C. C* 6, 0. A. 

[v) 2.S., registration under Workmen’s Compensation Act, 1906(6 Edw. 7, 
0 . 58), Sohed. II. (9). 

(a) Jonee v. Great Oentrai Bail. Oo. (1901), 4 B. W. C. C. (0. s.) 23, C. A.j 
see note (i), p. 227, post. 
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itself, and, exeept where the tribunal is one selected by 
the parties tliemselves, by the Buies framed thereunder (c). 

The Arbitration Act, 1889 (d), does not apply to arbitrations lyider 
the Act(f>), but the judge of the county court or an arbitrator 
appointed by him has power to procure the attendance of witnesses 
and production of documents as in an ordinary action in the eounfy 
court (c). 

471. Arbitration proceedings may be taken under the Act (b) not 
only as to original liability to pay compensation, or the amount 
thereof, but on any of the following matters;—Who are the 
dependants and as to the amounts payable to each (/); the 
revision of awards with the view of either ending, diminishing, or 
increasing the compensation (g); the redemption of compensation 
by the award of a lump sura (h); the liability of a contractor to 
indemnify the " principal ” (t); (by consent) the liability of a third 
party to indemnify an employer who has paid compensation (k ); 
a claim by a respondent for indemnity against another respon¬ 
dent (f) ; (in case of industrial disease) the right of an employer to 
contribution from another employer (m). 

472. An employer may, when a claim has been made upon him, 
institute arbitration proceedings {n) under the Act (h). 

Hub-Pbct. 19 .—The ArbUratton Tribunah. 

473. If a committee exist, representing the employer and his 
workmen, and with power to settle matters (o) under the Act (b), 
the matter in dispute is decided by such committee, imless either 


(6) Workmen’s Coiuponsation Act, 1906 (6 Edw. 7, o. 68). 

(o) The power to frame rales foi the regulation of arbitration proceed¬ 
ings in the county court (see pp. 216 ef eeq., post), or before an arbitrator 
appointed by a county court judge (see p. 213, post), is derived from various 
seefions and clauses of the Woikmen’s roiupousation Act, 1006(6 lildw. 7, 
o. 68); sec Sched. I. (6), (6). (8), (9), (16), (18); Sched, II. (2), (6), (7). (9), 
(11), (12), (14). The Workmen’s Compensation Buies at present in force 
are the Rules of 1907, as amended by the Rules of 1908, 1900, and 1911. 
The Interpretation Act, 1889 (52 & 63 Viet. c*. 63), applies to the inter- 

? rotation of the Rules, and they are to be road and construed with the 
ounty Court Rules, 1903—1906. 

(d) 52 & 63 Viet. c. 49 ; see title Arbitration, Vol. I., pp. 437 etseg. 
(«) Workmen’s Compensation Ar^ 1906 (6 Edw. 7, o. 68), Sched. II. (4). 
(/) Ibid., Sched. I. (8). 

(q) Ibid,, Sched. I. (16). ' 

()i) Ibid., Sched. I. (17). • 

(i) 1.0., upder ibid., s. 4 (2), and Workmen’s Compensation BuIcb, 1907* 
rr. 19—23, Form 23. 

(k) I.S., under Workmen’s Compensation Act, 1906 (6 Edv. 7, c. 58), 
I. 6 (2); Workmen’s Compensation Rules, 1907, r. 24, Form 23. 

(1) Workmen’s Compensation Rules, 1907, r. 26. 

(in) I 0 ., under Workmen’s Comiicnsation Act, 1906 (6 Edw. 7, o. 68), 
■. 8 (1); Workmen’s Compensation Rules, 1907, r. 39, Forms 19—23; 
see p. 167, ante. 

(n) PoweU V. Main CoUiery Co., [1900] A. C. 366 ; 2 B. W. C. C. (O. s.) 
29: lor piocedure when proceedings axe iostituted by the employer, sea 
Workmen’s Compensation Buies, 1907, rr. 10, 14 (2), 17 (6), 18 (8), 25. 

(o) Snob committees can be formed under the Conciliation Act, 1896 
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forty objeeto by notice in writing, sent to the other ififore tfig Wtn>% 
committee meet to consider the matter (/>). 

The committee may hear the matter themselves or refer it to the 
ubitiration of some other person {q). tloii A«t) 

The committee are bound by the Act (r), and cannot («) award a 
lump sum in compensation, except in the circumstances allowed by Powers 
the Act (r). They have not the powers of the county court; neither 
can they summon the attendance of witnesses nor compel production 
of documents (t). 


The committee may submit any question of law for the decision Sobmiwion of 
of the judge of the county court (a). The judge has no pouer to qaestw®*- 
alter the findings of fact, whore a question of law is thus submitted to 
him (a). They can also submit to a medical referee for report 
any matter which seems material to any question arising in the 
arbitration (h). 

The committee may require the registrar of the county court in Tsxatioo. 
which a memorandum of their award is registered to tax the costs 
of the proceedings (t). 

474. If there is no committee, or if their jurisdiction is objected Singl« 
to, or if they do not settle the matter in six months, or if they do 
not refer the claim, the tribunal is that of a single arbitrator 
selected by the parties (d). 

The arbitrator in this ca.se owes his jurisdiction to the consent of 
both i>aities. He cannot compel attendance of witnesses or produc¬ 
tion of documents («') He is not entitled to the assistance of the 

(69 & 60 Viet c. 30), for the purpose of deeiding disputes botn^cen employers 
and workmen. Though voluntaiy bodies, they earn be rogistoied with the 
Board of TVade; see title TTiadj.. anu Tr41>u IFnioxs. 

ip) Workmen’s Compensation Act, 1006 (6 £dw. 7. o. 68), Sched. II. (1). 

Ig) Ibid 

(r) Workmen’s Compensation Act, 1906 (6 Edw. 7, c 68). 

(») Mulholland v. Whttehai en CoUiery Co (1910), 3 13. W C. C. 317, C A. 

{t) Workmen’s (Compensation Act, 1000 (6 Edw, 7, c. 68), Sched. IT (4). 

Borne of the powers of a county court uave, in pursuance of the power 
given to the Seoretarv of State, by thid., Sobod II. (16), of the Act, been 
ounfened on the committee representing the Durham Colliei^ Owners 
Mutual Protection Assooiaiion, and the Durham Miners’ Association ; see 
Order dated 26th June, 1907. A committee or lay arbitrator may 
administer an oath to such witnesses as come Toluntarily before them; 
see the Evidence Act, 1851 (14& 16 Viet. c. 99), s. 16, and titlo Evidence, 

Vol. XIII, p. 591. 

(«) Workmen’s Compensation Act, 1906 (6 Edw. 7, a. 68), Sohed. II. (4). 

Bach a submission is to be in the form of a special case. For procedure, 
see Workmen’s Compensation Rules, 1907, r. 32, Form 26. It is believed 
that neither a committee nor a lay arbitrator can be compelled to submit 
a case for the opinion of the county court judge. 

(a) Ftrgtuon v. 0reen, [190111 K. B. 26, 0. A. ; 3 B. W. C. 0. (O. 8.) 113. 

(b) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68), Sched. II. 

(15). 'rhis jurisdiction may be exercised even if the workman is dead; 
tee OdrUtm ▼. Harrington, [1911] 2 K. B. 733, C. A , 4 B. W. C. C. 253. 

The regulations made by the Secretary of State and the Tzea8ury«as to 
the dunes and remuneration of medical referees under the Act are dated 
24th June, 1907; see Rnegg’s Employers’ Liability and Workmen’s 
Compensation, 8th ed., 838 et »eq 

M Workmen’s Compensation Rules, 1907, r. 61. 

(a) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68), Sohed. II. (2)« 

(s) Ibid.. Sohed. II. (4)^ 
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county court, but may submit a question of law to the judge in the 
same way as a committee (/). He must send a memorandum of his 
award for registration in the county court {g) and determine the 
scale of county court costs upon which the costs are to be taxed (ft). 

An arbitrator cannot luy down any general rule as to the amount 
of compensation he will award, but must regard the circumstances 
of each case (i). 

475. In the absence of agreement, arbitrations under the Act( 7 ) 
take place before the county court judge, who is made the tribunal 
to exercise arbitration jurisdiction under the Act (ft). No fees are 
payable in the county court before award (i). The jurisdiction is 
given to the county court of the district in which all the parties 
concerned reside {m). If they reside in different districts, the 
district is proscribed by rules of court, without prejudice to right to 
transfer («). 

The term “district” is not used in the technical sense of meaning 
county court district only. Where tlie workman resides in England 
and the employer in Scotland they reside in different districts 
within the meaning of thu Act (o). 

476. The judge, although possessing all his general powers, is, 
notwithstanding this, an arbitrator, nnd when he has made an 


(/) Workmen’s Oompensution Act, 19Uti (6 ICdw. 7, c. 58), Sched. II. (4); 
see p. 211, ante. 

{y) Ibid., Sohod. II. (9); Workmen’s Compensation Rules, 1907, 
rr. 41—47, Forms 36—39. The memoiundum for registration in the 
county court must be in accoidance with Foiiii 36, aud sigued by the arbi¬ 
trator I. 42). 

(A) Wor k men’s Compensation Act, 1906 (6 lOdw. 7, c. 68), Schcil. II. 
(7): Workmen’s Compensation Rules, 1907, i. 61. For allowance of 
special costs, see r. 61 (1). 

(i) Webeter v. Sharp ifc Co., Ltd.. [.1906J A. C. 284; 7 B.W. C. C. (0.3.) 
118. 

(/) Workmen’s Compensation Act, 1906 (6 £dw. 7, c. 68). 

(k) Ibid., Sched. II. (2). The judge sits as an aibitrator, but has all 
the powers of a judge {ibid., Sched. II. (12)), and has the help of the 
court olHcials. 

(l) Ibid., Sohad. II. (13). A foe is payable to a medical referee when 
he is appealed to under Sched. I. (15). 

(m) Ibid., Sched. II. (11); Wuikmeu’s Compensation Rules, 1907, r. 73. 

(n) Woikmott’sCompensatioii Act. 1906(6 Edw. 7, o. 68), Sched. 11.(11). 
By the Workmen’s Compensation Rules, 1907, r. 73, if parties reside in 
different districts the court is that of the district in which the accident 
occurred. In a case of uidustrial disease (see pp. 164 et se^., ante), if parties 
reside in different dhitiicts, the comt is that of (he distnet in which the 
workman was last employed in the employment to the nature of which 
the disease was,due. lithe accident occurred at sea and the jsorties 
reside in different districts, the court is that of the district in which the 
shij> is when the matter is to be done, or the district of the port of 
registry of the ship ; or the district in which the workman, or the depen¬ 
dant'^, by whom or on whoso bebalt the matter is to be done, or some or 
one ut them leside or resides (Workineii’s Compensation Rules, 1907, r. 73) ; 
and m .0 ibid., r. 73 (3), as to thu court in wliicb proceedings eon be taken 
where security is given for the releasu of a sliip under Workmen’s Com¬ 
pensation Act, 1906 (6 Edw, 7, e. 68), s. 11, or the Shipowners’ Negligence 
(Kcmedii's) Act, 1906 (5 Edw. 7, c. 10), s 11. 

(o) Woikiueri’s Compeiisaiion Act, 1006 (6 Edw. 7, o. 68), s. H ; E. V. 
Owen, [19021 2 K. B. 438; 4 B W. C. C. (o. 3.) 160. 
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award is functus officio, and cannot grant a new trial (p), nor can 
be order discovery by interrogatories or otherwise (q). 

477. A county court judge in England, instead of holding the 
arbitration himself, may, with the consent of the Lord Chancellor, 
appoint a substitute, who, when so appointed, has all the powers of 
a county court judge (r), and is bound by the rules in the same 
manner as the judge (s). 

Such an arbitrator is paid by the Treasury (f). His duties are 
part of the duties of the county court, and he has the aid of the 
court officials (a). 

478. If the parties agree to an award before the time fixed for 
the arbitration, the functions of the arbitrator are at an end and an 
award may be made by the judge of the court(f>). 

479. Subsequent proceedings on an award made by an arbi¬ 
trator appointed by a judge are taken before the judge (r). 

Such an arbitrator can, apparently, submit a question of law 
arising in the arbitration to the judge by special case for his 
decision (</). 

There is no appeal direct to the Court of Appeal from his 
award (c). 

480. When an arbitrator appointed by the parties dies, or 
refuses to act, or becomes incapable of acting, the county court 
judge may, on the application of any party, appoint a new arbi¬ 
trator, who derives jurisdiction from his appointment and has the 
full powers of an aibitiator appointed by a judge (y). 

481. A certificate given by the court, showing the compensation 
awarded and the sum, if any, deducted for costs of an abortive 


(p) Mountain y. Pair, [1890] 1 Q. B. 80j, C. A.; 1 B. VV. C. C. (o. 8.) 
110; Bee p. 229, post. 

(g) 8uUon v. Great Northern Rail, Co., [1909] 2 K. B. 791, C. A.; 2 

B. W. C. C. 428. As to general proceduio in an arbitration m the county 
court, see pp. 216 et seq., post. 

(r) Workmen’s Compensation Act, 1906 (6 Edw 7, c. 58), .defied. II. (2). 
This is generally done when the business of the court is congested. A 
substitute may be appointed for a particular caie or for all such cat,es as 
the county court judge ip unable to tiy himself (Workmen’s Compensation 
Buies, 1007, r. 29 (a)). For procedure, see iftui., rr. 29—31. 

(s) Ibid., r. 31. 

it) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68), s. 10 (2). 

(a) Ibid., Sched. II. (12). 

(li) Workmen’s Compensation Boles, 1907, r. 31 (2) (a). 

ie) Ibid., r. 31 (2). 

(d) For proceduio, see ibid., r. 32, Form 25. 

(«) Oibaon v. IVonnald and lyalker, Ltd., [1904] 2 K. B. 40, C. A. ; 6 B. W. 

C. C. (O. S.) 166; compare Howaith v. Samuelson (Sir B.) dc do.. Ltd. 
(1911), 104 L, T. 907, C. A.; 4 B. W. C. C. 287; and as to appeals, seo 
pp. 238 et eeq , post. 

if) Workmen’s Componsaliou Act, 1906 (6 Edw. 7, c. 68), rtelied. II. (8). 
For proceduie, suo Workmen’s Compeosatiou Buies, 1907, r. 40, Furuis 
34, 35. 
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«6tiob (g), in the eircuiuBtatices alfcskdy referred to.(h), hae the foree 
and effect of an award (t). 

482> Though not entirely in the position of an arbitrator, a 
medical referee may, by consent of both parties, have referred to 
him the question of a workman’s condition or fitness for employ- 
ment (including the question whether or to what extent the incapa¬ 
city of the workman is due to the accident), and his certificate 
thereon is conclusive (k). 

SuB> Sect. 20 .—Contracting out of Vut Act. 

483- The only manner of contracting out of the operation of the 
Act is by the substitution of a benefit scheme between the workmen 
and an employer, approved by the Registrar of Friendly Societies (2). 
Such a scheme may include other employers and their work¬ 
men (m). 

The scheme must be at least as beneficial to the workman as 
his rights under the Act (n) ; it may not contain an obligation upon 
the workmen to join it aa a condition of hiring, and it must 
contain provisions enabling a workman to withdraw from it (o). 

484. The Registrar’s certificate of approval of a scheme is given 
to expire at a fixed time, not less than five years from the time 
at which it is granted, and may be renewed with or without modi¬ 
fications (p). 

485. Whilst such a certificate is in force an employer may 
contract with his workmen that the provisions of the scheme shall 

(g) It is only the court which tries such an action that can assess 
compensation. The appeal court has no power to do so; see Scottish 
decision in Quinn v. Brown {John) & Co., Lid. (1906), 8 F. (Ct. of Seas.) 
855. 

(R) See pp. 196 et aeq , ante. 

(1) Workmen’s Compensation Act, 1906 (6 Edw. 7, e. 68), s 1 (4). 

(*) Ibid., Sched.l. (16). For procedure, see Workmen’s Compensation 
Eules, 1907, r. 64, Forms 48—61. 

(2) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 58), s. 3 (1). As 
to the registrar, see titie Friendly Societies, Vol. XV., p. 129. 

(m) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 58), s. 3 (1); see, 
however, Jteea v. Owen (1909), 9 B. W. C. C. (o. 8.) 86. 

(n) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68), s. 3 (1). 
The Registrar must ascertain the view* of the employer and workmen 
and be satisfied (by ballot) that a majority of the workmen to whom 
the scheme is applicable are in favour of it. lie must also be satisfied 
that the scheme provides scales of compensation not less favourable to 
the workmen and their dependants thanr the scales of compensation 
given by the Act, and that, where the workmen oontribute,*the benefits 
of the scheme are equivalent to such contributions in oddition to the 
benefits mven by the Act. 

(0) Iba., 8. 3 (3). 

ip) Ibid., s. 3 (2). The Begistrar has power to revoke the scheme if 
it is not kept up, or if its provisions are violated, or if it is not fairly adminis¬ 
tered, or for other sstisfaotory reasons {tktd., s. 3 (4)). If a scheme is 
revoked or expires, its funds are to be distributed as may be agreed beiween 
the employer and workmen, or, failing agreement, as determined by the 
Registrar {ibid., s. 3 (5)). The employer must answer all inquiries and 
fornish acoounte relating to the scheme as may be required by the Registrar 
{ibid., s. 3 (6)}. 
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be SEbstitaied for ifae proTisions of the Acii (q), and Cherenpoii the Sscnr. A 
employer is to be liable only in accordance with the scheme, bat W«i||ilNi's 
otherwise the Act ( 9 ) applies (r), notwithstanding (r) any contract C>oin | M| ^‘ 
tp the contrary made after the commencement of the Act (g). 

A contract between the employer and workman to accept t^ 
benehts of a certified scheme in place of the Act (q) need not be in 
writing (b). 

486. The Registrar (t) may make regulations for carrying the BcgniaUoiu. 
Act (q) into effect (u). 

487- Any contract (other than a certified scheme made under Continnanca 
the Workmen’s Compensation Act, 1897 (r)) existing at the com- 
mencement of the Act ( 5 ), by which a workman relinquishes any mentof*^”* 
rijght to compensation for injury arising out of and in the course of compenaatioa. 
his employment, is not, for the purposes of the Act (q), to continue 
after the time at which the workman’s contract of service would 
determine if notice of the determination were given at the time of 
commencement of the Act (o). 

488. With regard to schemes certified under the Workmen’s Schemes ^ 
Compensation Act, 1897 (b), in force at the time of the commence- 
ment of the Act of 1906 ( 0 ), they, if re-certified by the Registrar, woAmea’* Jt;< 
have the effect of certified schemes under the Act of 1906 (r), but Gompem|^ 
unless they were so re-certified within six months from the Ist July, 

1907, the certificate is considered revoked (rf). 

489- By entering into a certified scheme in substitution for the Effect of 
Act (c) the workman binds his dependants as well as himself, for 
the employer is henceforth to be liable only in accordance with the 
scheme (c). 

By joining a certified scheme the workman exercises the option 
given to him by the Act (c) either to take compensation or to 


(q) Workmen’s rompcnsalion Act, 1906 (6 Edw. 7, c. 68). 

(r) ibid., 8. 3 (1). An agreement by a workman to accept compensation, 
and to forfeit the same if he did not comply with certain conditions of 
the agreement, was held to amount to contracting out ot the Workmen’s 
Compensation Act, 1906 (6 Edw. 7,c. 68), contrary to ibid.,B. 3 (1) (Brittih 
and South American Steam Navigation Oo., Ltd, v. NeU (1910), 3 B. W. C. C. 
413, C. A.). 

{») Berry v. Canteen and Mesa Co-ope*atwe Society, Ltd. (1910), 3 
B. W. C. C. 449, C. A, 

(i) See note (Z), p. 214, ante. 

(«) Workmen’s Compensation Act, 1906 (6 Edw, 7, o. 68), s. 3 (jB). 
Tbew regulations have, been made and axe dated let July, 1907; see 
Buegg, Employers’ Liability and Workmen’s Compensation, 8th ed., 
397 «t eeq. 

( 0 ) 60 & 61 Viot. o. 37, s. 3. 

(а) Workmen’s Compensation Act, 1006 (6 Edw. 7, 0 . 68), s. 16 (1). 
The effect of this is that aU such contracts become void, for the purposes 
of the Act, at the expiration of a time which would legally determine the 
employmMii if notice weire given on Ist July, 1907, the day the Act oftma 
uto force (ibid., s. 16 (1)). 

(б) 60 Se 61 Viot. o. 37, s. 3. 

(c) Workmen’s Compensation Act, 1906 (6 Edw. 7, 0 . 58). 

* (d) IMd., 8. 15 (2), (4), 
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■an his employer under the EmployerB’ Liability Act, 1880 (/), 
or at common law (g), and such joining is, therefore, a bar to any 
action eifclier by the workman or by his representatives (/i). 

490. A workman who has joined a certified scheme may bring . 
an action to recover what he alleges are the rights secured to him by 
the scheme, except, perhaps, where he agrees that the interpretation 
of the rules, and his rights thereunder, shall be finally decided by. 
the managers of the fund (i). 

491. The burden is on the employer, where a new scheme is 
substituted for an old one, to prove that the workman accepted the 
new scheme, otherwise he can sue under the Act (j). 

492. The Treasury may enter into a certified scheme with the 
workmen of the Crown (other than those in the naval or military 
service to whom the Act (k) does not apply) (1) in tlie same way as 
a private employer (m). Where such a scheme has been approved, a 
workman who has agreed to accept its benefits in the place of the 
Act (k) is confined to the rights conferred on him by the scheme (n). 

Sub-Sect. 21. — Froetdw in a Comty Court. 

493. The general arbitration procedure in the county court is 
the same whether the judge or an arbitrator appointed by him 
hears the proceedings. It is regulated by the Act (k) and rules 
made thereunder (a). 


(/) 43 & 44 Viot. c. 42. 

ig) See pp. 195 et seq., ante. 

(A) Taylor v. Hamstead Colliery Co., [1904] 1 K. B. 838, C. A.; 6 B. W. 
C. C. (o. s.) 34. 

(i) Haworth v. Knowlee {Andrew) ds 8ona, Ltd., Accident Society (1903), 
19 T. L. R. 658, C. A. 

(;■) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 58); WiUon v. 
Ocean Coal Co., Trehame v. Ocean Coal Co. (1906), 21 T. L. R. C21,C. A.; 

7 B. W. C. C. (o. s.) 34, Where, under a certilied scheme, payment is to 
be made by a friendly society, the Fncndly Societies Act, 1896 (59 & 60 
Viet. c. 25), BS. 8 (1), proTiso, 16, 41, which limit the power of such 
sooietioB to grant annuities and the amount of such annuities, do not* 
apply to such a society in respect of the scheme (Workmen’s Compensa¬ 
tion Act, 1906 (6 Edw. 7, o. 58), Sched. I. (21)); see title Fiuendlt 
Societies, Vol. XV., pp. 126 et aeq. 

(k) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68). 

(l) Ibid., s. 9 ; see p. 157, ante. 

(tn) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68), s. 9 (2). 

in) Horn v. Lords Commiaeionera oi the Admiralty, [1911] 1 K. B. 24. 
C. A.; 4B. W. C. C. 1. • 

(a) Workmen’s Compensation Aot, 190Q (6 Edw. 7, c. 68), s. 1 (3), 
Sched. II., 2 ; see Workmen’s Compensation Rules, cited as “ The Work¬ 
men’s Compensation Rules, 11907,” dated Ist June, 1907, as amended by 
Rules of 1908,1900, and 1911. The Interpretation Act, 1889 (62&; 53 Viot. 
e. 63), applies to the interpretation of the rules, and they are construed 
with tile general County Court Rules, 1903—1911 (Workmen’s Compensation 
Rules, 1907, it. 1 (4), (6)). The proceedings are judicial proceedings (see 
p.. 209, ante), and, although instituted against a public authority after the 
expiration of six months from the accident, they are competent; tite 
Public Authorities Protection Aot, 1893 (56 & 57 Vict, c. 61), is no answer 
to the claim {Fi^ v. Cheltanham Corporation (1911), 28 T. L. R. 16, C. A.). 
As to the appointment of arbitrator and the nature of the proceeding^ 
see, farther, pp. 209 et aeq., ante, 217 et aeq., poat. 
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Subject to the special procedure laid down in the Buies, the 
general procedure follows that in an ordinary county court 
action (b). 

494. The person applying for arbitration proceedings is ‘Hhe 
applicant,” and all other persons whose presence may be necessary 
to enable the judge to settle all the questions involved are called 
“ respondents " (c). 

495. The proceedings commence with a “ request for arbitra* 
tion ” (d). The workman or his dependants are generally the 
” applicants ” and the ‘employer the ” respondent," but the 
employer may commence arbitration proceedings (e), 

496. More persons than one may be joined as “ applicants "(f). 
The application on behalf of dependants may be made by the legal 
personal representative of the deceased workman, or by the depen¬ 
dants themselves (g), or, if there is a conflict of interests or some 
refuse to join in the proceedings, by any of them, the others in such 
case being made respondents (h). The term " dependants " includes 
persons claiming to be dependants (t). 

When the dependant or dependants die, arbitration proceedings 
may be taken by his or their legal personal representatives (k) ; and 
such proceedings may also be taken by persons claiming to be entitled 
to the compensation for medical attendance and burial (t). 

497. Persons may claim or defend on behalf of others having 
the same interest, and persons under disability, and partners, may 
sue and be sued in all respects as in the county court (m). 


(b) Workmen's Compensation Rules, 1907, ir. 1 (6), 27 ; see title Countt 
C oUBTS, Vol. VIII , pp. 448 et sea 

(o) Workmen’s Compensation Rules, 1907, r. 2 (1). 

Id) Ibid., r. 8 (1). For the purposes of procedure generally the “appli¬ 
cant" and “respondent" are deemed to be plaintiff and defendant 
respectively, but the burden of proving facts not admitted is the same, 
whoever the party may be by whom the request for arbitration is filed 
(ibtd., r. 27 (2)). 

(«) Ibid., r. 10 (1), (2); see p. 210, ante. 

(/) Workmen’s Compensation Rules, 1907, r. 3. All peisons can be 
ioined who could be co-plamtiffB in an action under the County Court 
Rules, Ord. 3, r. l,and Ord. 44, rr. 18, 19. As to joining the principal and 
contractor in the same proceedings, see p. 210, ante. In such a case the 
County Court Rules, Ord 3, r. 2, applies. 

(g) Workmen’s Compensation Rules, 1907, r. 4 (1). It is not uecessaiy 
to take out adnunistratiou {Olgtworthg v. Qreen {B. dt H.), Ltd. (1902) 18 
T. L. R. 641, C. A.; 4 B. W. C. C. (O. 8.) 162). As to the nature of the 
light of dependants, see pp. 186 tA aeq., ante. 

(h) Workmen’s Compensation Rules, 1907, r. 4 (2). If total and partial 
dependants exist, the oompensation may be allotted between them (tbtd., 
r. 6 ; Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68), Sohed. I. (8)). 

(4) Workmen’s Compensation Rules, 1907, r. 4 (3). 

(k) United OoUieriea, Lid. v. Simpson, [19091 A. C. 383; 3 B W. C. C. 
IroS: Darlington v. JBoscoe db Sons, [1907] 1 K. B. 219, C.A.; 9B.W.G. C. 
(O. 8.) 1. 

(l) Workmen’s Compensation Rules, 1907, r. 0, Form 4; see Workmen’s 
Compensation Act, 1906 (6 Edw. 7, c. 68), Sohed. I. (1) (a) (iii.). 

(m) Workmen’s Compeosation Buies. 1907, r. 7, moorporating, ioi aU 
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498. The request for arbitration is entered as a plaint with a 
separate nmiiber in a special register (n). Particulars have to be 
attached (o). The nature of the injury only need be stated in the 
particulars, not its effects (a). 

The request and particulars must be in accordance with forms 
set out, and a copy of the notice of the accident appended or 
annexed, or if not possible, the reason of the omission furnished (&). 

The court fixes the time for hearing the arbitration, allowing 
twenty clear days after service of the request and particulars on the 
respondents (c). The arbitration is held at the court-house, unless 
a party applies that it be held elsewhere in the district and under¬ 
takes to pay the expense occasioned (d!). 

499. Service may be effected out of the jurisdiction by means 
of a registered letter in the same manner as notice of accident is 
required to be served (e). 

500. The respondents file the *' answer" at least ten days 
before the day of hearing (/). An answer must be filed by any 
respondent who wishes to disclaim interest in the arbitration, or 
objects to the particulars, or wishes to bring any fact or document 
to the notice of the arbitrator, or intends to rely on irregularity of 
service of the notice of accident or death, iHsablement, or suspension, 
or the fact that the claim is out of tim(^, or disputes, wholly or in 
part, his liability to pay compensation ( 7 ). The answer must set 
these matters out concisely and contain the respondent’s name 
and address, and that of his solicitor (/i). 


purposea of the Act, the County Court Eulea, Ord. 3, rr. 7, 8. Tlie next 
friend of an infant may make a provisional agreement on hia behalf; see 
Bhodeh V. SoothiU Wood Colliery Co., Ltd., [1909] 1 K. B. 191, C. A.; 2 
B. W. C. C. 377, though it must subsequently be approved by the 
registrar of the county court (Woikmen’s Compensation Act, 1906 (6 Edw. 7, 
0 . 58), Sohed. IT. (9) (d)). As^to approval ot memorandum ot agreement 
sent to the county court for registration, see pp. 226 et seq., poet. 

(n) Workmen's Compensation Buies, 1907, r. 8 (2). 

(o) As to what the particulars should contain, see ibid., r. 8 (3). 

(a) Sidney v. Collins (W.), 6'on & Co. (1910), 3 B. W. C. C. 433, C. A. 

(5) Workmen’s Compensation Kules, 1907, r. 9 (1), (2); for forms, see 
ifctd , Forms 1—11. A copy of the particulars must be provided toi ^be 
judge or arbitrator, and for each of the respondents {ibid., r. 11). 

(e) Ibid., T. 13. This time mav be abridged (Workmen’s Compensation 
Buies, 1911, r. 26 a). 

(d) Workmen’s Compensation Buies, 1907, rr. 13 (2), (3). The 
registrar gives notice, to aU the respondents of the place, day, and 
hour at which the arbitration will be proceeded with, stating that if 
respondents do not attend m person, or by solicitor, such order wUl be 
made and proceedings taken as the judge may think just and expedient 
(ibid, r. 14). As to methods of service of copies of request and particulars 
on respondents, see ibid., x. lA 

(e) Workmen's Compensation Act, 1906 (6 Edw. 7, 0 . 68), s. 2 (3), (4); 
Workmen’s Compensation Buies, 1907, r. 77: see B. v. Owen, [1002] 2 
K. £ 436; 4 B. W. C. C. (o. S.) 150; see pp. 179, 180 et seq., ante. 

if) Workmen’s Compensation Buies, r. 17 (1). The time may be abridged 
for good cause; see Workmen’s Compensation Buies, 1611, r. 26 a. 

(a) Workmen’s Compensation Buies, 1007, r. 17 (1). 

in) Ibid. Copies are delivered tor the arbitrator, the applicant, and the 
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501. The respondent is bound by the matters of defence set up 
in his answer (t), but if no answer is filed, or it is wished to rely on 
some ground of defence not stated, the judge may allow the respon¬ 
dent to avail himself of the ground of defence, or adjourn the pro¬ 
ceedings ; but he is not, apparently, bound to adopt either course, 
but may rule out the ground of defence entirely (&). 

The same rule applies where the employer is applicant; but in 
this case a respondent who fails to file an answer is not to be taken 
to admit the truth of any statement in the particulars, in which the 
liability to pay compensation is denied (2). 

502. Where several requests for arbitration arising out of the 
same accident are made in the same court, the respondent may 
have a test case heard, and the other proceedings stayed, on filing 
an undertaking to be bound by the decision in the test case (m). 

503. A respondent may, at any time before the day of trial, give 
notice that he submits to an award for a weekly payment of com¬ 
pensation, or, if the claim is by dependants, may bring into court 
such sum of money as he considers sufficient to cover his 
liability (n). 

When all parties accept the sum offered or paid into court, and 
agree as to its division, the judge may make an award in or out*of 
court, and proceedings against the respondent, except a request for 
costs (o), are stayed (p). If the parties accept, but do not agree as 
to division of the money, the arbitration proceeds, but only as 
between the parties entitled to the amount offered, or paid into 
court (q). The parties may accept the weekly payment offered or 
the sum paid into court, at any time before the arbitration com¬ 
mences, subject to the liability to pay the costs allowed by the judge 
to the respondent, incurred by him since the offer or payment into 
court (r). If the parties or any of them do not accept, the arbitra¬ 
tion may proceed. If the parties do not recover more than is 
offered or paid into court, they run the risk of having to pay the 
employer’s costs subsequent to his offer or payment into court (s). 

other respondents as in the case of the request for arbitration (Work¬ 
men’s Compensation Rules, 1907, r 17 (2)); see note (6), p. 218, ante. 

ii) Workmen’s Compensatiou Rules, 1907, r. 17 (4). 

(k) Silvester v. Cude (1899), 16 T. L. R. 434, C. A.; 1 B. W. C. C. (o. 8.) 
120 . 

(2) Workmen’s Compensation Rules, 1907, r. 17 (6). 

(m) Ibid , r. 16. In such a case the County Court Rules, Ord. 8, 
rr. 2—0, apply. 

(n) Workmen’s Compensation Rules, 1907, r. 13 (1), Form 16. For 
procedure in such a ease, see ibid., r. 18 (2), Forms 16, 16, 17, 18. 

(o) The judge may order respondent to pay such costs as the applicant 
and other respondents have properly incurred befom the submission or 
payment into court, including costs incurred in relation to the notice of 
submission and to the notice of acceptance, and including items which the 
judge might have allowed at the hearing {ibid., r IB (6) (c) ). Notice of 
intention to ask for costs must be given in the notice of acceptance 

I. 18 (6) (d). Form 18). 

(?) A? (?) (a), (b). 
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Those vho refuse may also have to pay the coats of those who were 
willing to accept, and such costs may be set off against costs due to 
them or deducted from their compensation (t). The employer may 
offer, instead of making a weekly payment, to submit to an award 
for a lump sum, and may pay such money into court (a). He may 
also pay money into court in satisfaction of the claim or claims, 
accompanied by a denial of liability (&). 

504. Where indemnity is claimed against a contractor by a 
principal who has paid compensation (c), or against a stranger by 
an employer, where the workman had a cause of action against such 
stranger (d), the party upon whom the claim is made is called 
a “ third party.” 

Any dispute as to a claim for indemnity against a contractor 
must he settled by arbitration under the Act (c). 

An award cannot be made against a stranger liable to an action 
unless he consents to arbitration; he must be proceeded against 
by action (/}. The ind^^mnity claimed against such stranger may 
jnclude the costs of the arbitration proceedings (^). 

505. The ” third party ” may appear before or at the time of the 
hearing of the arbitration, and resist the claim, or take such part 
in the proceedings as the judge allows (h). If he takes part or 
resists the claim he may be ordered to pay costs (i). 

506. In proceedings for indemnity against a third party, a 
stranger, alleged to be under a legal liability to the workman in 
respect of his injury (k), the power of the judge, in the absence of 
consent, is confined to making an order that such third party shall 
not in future proceedings dispute the validity of the award between 
the applicant and the respondent as to any matter which he has 
jurisdiction to entertain (1). 

If such third party admits a liability to indemnify, the judge may, 
by consent, make an award in favour of the respondent against the 
third party (m). Execution is not to issue on this without leave, 
until after the respondent has satisfied the awardmade against him (n). 


(t) Workmen’s Compensation Buies, 1907, r. 18 (7). 

la) Ilid., r. 18 (9). In this case the provisions of ibid., r 18, are to apply. 

(6) Workmen’', ('omponsation Rules, 1909, r. 18 (10). In this, case ibid. i. 18, 
applies. It iH po^'sible that ibid., r. 18 (9), (lOl, may be helil to be ultra vira 
(Woikmen’s Compensation Buies, 1911,* r. 66 (c)). 

(c) See pp. 194 ei aeq., ante. 

W) See p. 197, ante. 

(e) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 58), s. 4 (2). For pro. 
ceuure, see Workmen’^ Compensation Buies, 1907, rr. 19—23. Form 23. 

(y) Workmen’s Compenswon Act, 1006 (6 Edw. 7, c. 68), s. 6 (2); Work- 
men’s Compensation Buies, 1807, r. 24 (6), For procedure, see lotd., r. 24, 
Fmm 23. 

(tj) Great Northern Raid. Co. v. Whitehead <£: Co. (1902), 18 T. L. E. 816, 0. A.; 
4 ii. W. 0, 0. (o. 8.) 39. 

(/i) Workmen's Compensation Buies, 1907, rr. 20—24 (3). 

"■ (i) Ibid,, IT. 20—23. 

(A) See p. 197, ante, and Workmen’s Compensation Act, 1906 (6 Edw. 7, 
e. 68), s. 6. 

ll) Workmen's Compensation Bulea, 1907, r. 24 (6). 

[m) aid., t. 24 {6). 

(n) I bid On an application foi directions the j udge in ay oi-der that the liability 
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507. An applicant may join two or more respondents in his 
request for arbitration, and claim against them alternatively (o). 

If one respondent claims indemnity from another respondeat, the 
procedure is the same as if such other respondent were a third 
party (p). 

The mere fact of the judge having before him two respondents 
does not justify him in making an award that one shall indemnify 
the other, unless a notice claiming indemnity has been given, even 
where he has jurisdiction (q). 

508. A judge or arbitrator (r) may summon a medical referee to 
sit with him as an assessor («) on the request of the parties or one 
of them(0. The judge is not obliged to grant this request; on 
the other hand, he may do it on his own motion (a). 

Any committee, arbitrator, or judge may (6) submit to a medical 
referee for report any matter which seems material to any question 
arising in the arbitration (c). Ruch a report (d) is for the assistance 
of the arbitrator, but is not binding upon him (r). Where any 
matter is so submitted the judge may order the injured workman to 
submit himself for e\amination by such medical referee, and it 
is the duty of the workman, on being served with the order, so to 
submit himself (/). 

a 

of a third party to indemnify a respondent may be setUod by arbitration after 
the arbitration between the applicant and respondent ia aettled. He may also 
decide all questions of costs between them (Workmen’s Compensation Eules, 
1907, r. 24 (6) ). 

(o) Ibid , T. 26 (2) As to joinder of principal and contractor, see p 195, ante. 

(p) Woikmen’s Compensation Rules, 1907, r. 26 (1). It is thought that in a 
proper ease the judge may, if he thinks fit, order an unsuccessful respondent to 
pay the costs of a succes^ul respondent; see Sandetion v. Bh/th Theatrt Co., 
[lM3] 2 K. H 633, C. A.; Bultork v. London (ienernl Ommbna Co, [1907] 1 
k. B 264, ('.A. 

(q) Applehl/ V. noraeley Co, [1S09] 2 Q. B 521, 0. A.; 1 B. W 0 C. (o 8 ) 
103. 

(r) Workmen’s Compensation Act, 1906 (6 TMw. 7, c 68), Sched II. (3). 

(«} I hid., Sclied. II. (5). 

It) Workmen’s Compensation Rules, 1907, r. 52 Foims 45 —47. 

(o) Ibid., r. 52 (3), (4). Medical leferees are appointed by the Secietary of 
State under the Workmen’s Compensation Act, 1906 (6 Ktlw. 7, c 58), s 10 (1), 
No medical referee can act in a case in which he is interested {tlv!) 

(h) Subject to rules and regulations, dated 27th June, 1907, made by the 
Secretary of State and the Treasurj'. 

(r) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 58), Sched. 11. (15); 
Workmen’s Compensation Rules, i907, r. 53 (1); see Mmrichafn v. S.8. 
Swanhilda {Ownera) (1911), 4 B, W. 0. 0. 233, C. A. This power extends to 
a case where death has resulted fj;om the inji^ in lespeot of which a claim is 
made (Cardan v. Harrington Son, [1911] 2 BL. B. 733, 0. A.; 4 B. W. 0 C 
253; Jackaon y. Scotatoun Eatate Co., [1911] S. 0. 661). 

This report ” must not be oonfus^ with the " certificate " given by a 
meflioal referee, where the parties have under the Workmen’s Compensation 
Act, 1906 (6 Edw. 7, o. 58), Sched. I. (15), agreed to refer to him the questiou 
of the workman’s condition and power of work, and which certificate is con¬ 
clusive evidence. As to this, see p. 214, ante. 

(e) Bowden v. Barrow Brothers (in county oouit) (1901), 3 B W. 0. 0. (6. s.) 
215; compare B, v. WiOcina, Smallwood and Jcnea (1910), 26 T. L. R. 581, 

0 0. A. (judge not hound to act on report of prison governor). 

(/) Workmen’s Compensation Buies, 1907, r. 53 (2) This is subject to the 
rules and regulations cited uote (5), lupra. 
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509. Any party to an arbitration may appear in person, or by 
counsel or solicitor (g). 

By leave of the judge or arbitrator, he may also appear by (I) a 
member of his family; (2) a person in his permanent and exclusive 
employment; (8) in the case of corporations by a director, secretary, 
or other officer, or person in the permanent and exclusive employ* 
ment of the corporation; (4) by an officer or member of a society 
or body of persons of which the party is a member or with which 
he is connected, or, in case of death, by the same persons, if the 
deceased workman was a member of or connected with such society 
or body of persons; (5) in special circumstances by any other 
person {h). 

Only a solicitor can recover costs in respect of his own advocacy, 
or the expense of employing counsel (t). 

510. The judge must take a note of any point of law raised, and 
the facts in relation thereto, and of his decision thereon, and of his 
decision of the arbitration, or on the special case {k). 

It is an absolute duty of the judge to take a note, whether 
requested to do so or not(Z). 

511> Arbitration proceedings may be transferred by a judge to 
any other county court (m) in England, Ireland, or Scotland, if any 
party can satisfy him that the proceeding, can be more conveniently 
dealt with there (n). 

Compensation money paid into one court may also be transferred 
to a more lonvenient court in the United Kingdom, to be there 
dealt with (o). 

612. The award is prepared and settled by the registrar, signed 
by the judge, and sealed and liled(^). Sealed copies are served 


(ff) Workiucu’s Compensation Buies, 1907, r. 33 (1). This rule gives the 
same rights to the same parties to appoai bulore a commith'e, or an agreed 
arbitrator, or an arbitrator ap{)Ointed by the judge; see the Workmen’s Com¬ 
pensation Aot, 1906 (6 Edw. 7, c. SB), Sched. II. (6). As to these tribunals, see 
pp. 210 (t seq., ante. 

(A) Workmen’s Compensation Rules, r. 33 (1). The rule applies to all pro* 
oeodings under the Workmen's Compensation Act, 1906 (6 Edw. 7, c. 68); 
see Workmen’s Compensation Buies, 1908, r. 78 a. 

(t) Workmen’s Compensation Bulos, 1907, r, 33 (2). Travelling ex]>enBes 
may bo allowed to other parties who have a r^ht or are allowed to appear, and 
(in the case of a workman or a it )mber of his family) the judge or arUtrator 
may give an allowance for time (t'Aid.). 

(k) Ibid., r. 34. 

(l) Bayman v. Fteldi (No. 1) (1910), 102 L.<r. 154, 0. A.; 3 B. W.O. 0. 119; 
Turner v. Miller and Bicharde (1910), 3 B. W. C. C. 306, 0. A- Any party can 
obtain a signed copy of the judge’s notes, whether notice of appeal from his 
decision has or has not been given (Workmen’s Compensation Buies, 1907, 
r. 34); and see note (m), p. 239, post. 

(»i) County com t means in Scotland the sherifi court (Workmen’s Compensa¬ 
tion Act, 1906 (6 Edw. 7, c. 68), s. 13). 

(n) Workmen’s Compensation Buies, 1907, r. 76. The County Court Buies, 
Ord. 8, r. 9, is then to apply (Workmen’s Compensation Buies, 1907, r. 75). 

(o) Ibid., r. 76; see the Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68), 
Sohed. T. (6). 

( p) Workmen’s Compensation Buies, 1907, x. 28. For forms of award, see 
ibid., Form 24. 
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on all persons affected by it, and it is enforceable in the same Ssox.a, 
manner as a judgment or order of the court (q). Workmen’s 

The award haying been once made, the arbitrator is functus Gompensa* 
officio, and cannot alter the substance of it (r). hoa Act, 

1906. 

dl3. The Act (*) applies to workmen employed by or under the 
Crown (except persons in the naval or military service) (t) in the pSSions. 
same way as in the case of a private employer («). Crown 

A person employed in the private service of the Crown is for the serrants. 
purposes of the Act (a) deemed to be employed by the head of bis 
department in the Boyal Household (v). 

614. Special procedure (a) applies to seamen (b). The locality Scamen. 
of the forum also is not a fixed one (c). 

515. A judge of a court of record (d) can detain a ship found in Detention ot 
a port of England or Ireland, or within three miles of the coast, 
where a claim for compensation is made against owners who do not 
reside in the United Kingdom, and if the judge is of opinion that 
the owners are probably liable (e). The ship is detained until the 
compensation is paid, or security given to the satisfaction of the 
judge, to abide the event of proceedings that may be instituted to 
recover such compensation, and to pay such compensation and 
costs as may be awarded (/). 


(g) Workmen’s Compensation Rules, 1907, r. 28 (1). Clerical mistakes or 
errors arising from any accidental slip or omission may bo corrected at any time 
by the judge {ibtd., r. 28 (2)}. As to the enforcomunt of tiie award, see 
pp. 227 rt aeq., post. 

(r) See Mountain v. Farr, [1899] 1 Q. B. 805, 0. A.; 1 B. W. 0. 0. (o. 3.) 110; 
and p. 213, ante, but see p. 229, poet. 

i s) Workmen’s Compensation Act, 1906 (6 £dw, 7, o. 68). 
t) See p. 157, ante. 

w) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 58), s. 9 (1) ; but see 
8.S. Baphad v. Brandy, [1911] A. 0. 413; 4 B. W. 0. 0. 307. 

(v) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 58), s. 11 (1). Where 
the employer is a necessary party, the head of the departmout where tho 
workman was employed, or wheie tho department is administered by a board 
or by commissioners, the board or commissioneis, aue made a party undbr their 
officml title as representing the Grown (Workmen’s Compensation Rules, 1907, 
r. 79 (1)). Proceedings, documents, and notices may be served on tho peima- 
nent secretary of the department, or where the depaitment acts by a solicitoi, 
on such solicitor {tbtd., r. 79 (2)), 

(o) See Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68), s. 7; see pp. 167 
et sea., ante. 

(6) Workmen’s Compensation Act, 1906 (6 Edw. 7, <*. 58), s. 7; see note (n), 
p. 212, ante. 

(c) See Workmen’s Compensatidn Buies, 1907, r. 73 (3), and p. 212, ante. 

A county court is a court of record; see title County Cotjetb, Vol. 
VIII.jjp. 411. 

(e) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 58), s. 11 (any jud^ 
has jurisdiction (Workmen’s Compensation Buies, 1907, r. 78 (2)). Appeals he 
to the Divisional Court, not to the Court of Appeal {Fanagotit v. S.8. “ Fontuxe ” 
{Oumer^ (1911) 28 T. L. E. 63, 0. A. 

(/) ^ p. 160, ante; Workmen’s Compensation Act, 1906 (6 !^w. 7, fa 58), 
8 . 11 (1). ^^e owner, if a corporation, is deemed to resiae in the Uniteil 
IgiTigdnTn , if he has an office in the United Ejngdom at which writs can be served 
{tbid., 8 . 11 (3)). For procedure, see Workmen’s Compensation Bulee, 1907, 
r. 37, Forms 6,26—^, 30 a. For the court in which proceedings can be taken 
against the person giving security, see tbid,, r. 73 (3). 
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516. An employer who has paid, or on whom a claim for com¬ 
pensation is made, may, if he alleges that the injury was caused by 
another ship, and that the owners of that ship are liable to indemnify 
him ig), obtain an order for the detention of such ship (A). 

617. The proceedings are generally the same as where the 
application is made by or on behalf of a workman (t). The 
employer may, where proceedings to recover compensation are 
taken against him, bring in the persons giving security as third 
parties (j). 

518. Special procedure applies to claims made in respect of 
industrial disease (A). 

Sub-Seot. 22 .—Himwrandwn of Agrtement etc, 

(i.) In Oeneral. 

619. After a right to compensation under the Act (Q has accrued 
to a workman be is free to contract as to the amount of compensa¬ 
tion he will receive where the same is not fixed by the Act (m). He 
can also agree for what sum he will redeem his right to weekly 
payments (n). 

620. In order that an agreement as to compensation may be 
binding there must not only be an accord, but also a satisfaction (o). 

A receipt is never conclusive of an agreement, though it is 
evidence of it (p). A person is not estopped by giving a receipt 
“ in full satisfaction and discharge ” of a claim, if he was imposed 
upon by the person obtaining it, or if he was not aware of the effect 
of it at the time of signing (q). 

621. When an agreement which is registered (/*), or capable of 
registration, is made with dependants mi jvris («), or a provisional 


(y) Le., under the Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68), s. 6; 
see p. 169, ante. 

Workmen’s Oomj^nsation Buies, 1907, r. 38, Forms 23, 31, 32, 33. This 
rule is made to give effect to the power to detam a ship under the Shipowners 
Negligence (Bemodies) Act, 1906 p Edw. 7, c. 10), which gives power to any 
judge of a court of record to detain a ship, where the owners are liable to pay 
damages for personal injury caused by the ship or its officers; see titles 
Admiralty, Vol. I ., p. 71 ; Shipping and Navigation. 

Workmen’s Compensation Buies, 1907, r. 38. 

(j) Idl'd., r. 36 (ii.). The third party procedure then applies (ifticf., r. 24), but 
the shipowner cannot be made a third party against his will r. 24 (6)}. 

(k) See pp. 166 etseq., ante; Woikmen's Compensation Buies, 1907, r. 39; 
Forms 9^ 10,16,20—23; Workmen’s Compensalion Act, 1906 (6 Edw. 7, o. 68), s. 8. 

fZ) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68). 

(m) Ibid., 8. 1 (3) ; ^ed. 1. (16). 

(n) Ibid., Schod. I. (17). As to hit ^wer to redeem before the expiration of 
the six months limited by ibid., Sched. JT. (17), see note (a), p. 184, ante. 

(o) Hau'ket v. Colea (It ichar d) Sotu (1010), 3 B. W. C. 0. 163, C. A. and 
Bee title Contract, Vol. Vll., pp. 441 et aeg. 

(p) Huclde V. London County Council (1910), 3 B. W. 0. C. 636; affirmed, 4 
B. W. 0. 0. 113, C. A.; Macandrew v. Otlhodey, [1311] S. C. 448. 

({) Lee y. Lancashire and Yorkshire Bail. Co. (1871), 6 Ch, App. 627; and see 
title Evtobncb, Vol. Xm., p. 662. 

(r) See p. 225, post. 

(a) As to such agreemento. Me pp. 226 et aeq., poat. 
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agreexaent with such dependants as are under disability (t), and the Saor. 3. 
employer pays the money into court (u), and the registrar assents Wukann^s 
to the agreement or does not dissent from it, the employer ContpiMtia* 
cannot be made liable for further costs (v). tion Act. 

Where the employer admits liability and the amount of com- 
pensation is not agreed and the employer pays into court such Liability for 
sum as he deems sufficient, he can only, after such payment into costs, 
court, be made to pay such costs as may have been incurred owing 
to his action in reference to the registrar's report (a), or when a 
jiuestion arises as to the adequacy of the amount and the question 
is decided adversely to him (b). The same procedure with the same 
results may be adopted by an employer where, though he denies 
liability, he is willing to pay money into court and the dependants 
who are stU juns are willing to accept it (c). 

(ii.) Regtstraiion. 

522. Where compensation under the Act (d) is ascertained or a Memo, 
weekly payment varied or any other matter decided under the 

Act (at), either by a committee, arbitrator, or by agreement, a Hecoid. 
memorandum must be sent («) to the registrar of the county 
court (/). On being satisfied as to its genuineness, he records it 
without fee, and it is for all purposes enforceable as a county 
court judgment (p). 

523. The memorandum is not to be recorded until seven days When 
after notice given by the registrar to the parties interested (/<). If recorded, 
the employer proves that the workman has returned to work, and 

is earning the same wages as before the accident, it is only, if at all, 
to be recorded on such terms as the judge thinks just (^). 

The judge may rectify the register (ft). Rpoti Scat ion. 


{t) Aq to such agreements, see I). 184, ante. 

n<) Workmen’s Compensation Buies, 1909, r. 56 a. Bor procedure, see tbid., 
and pp. 219 et acq , ante. 

(v) Rhidea v. Hoothiil Wood Volliery Oo., Ltd., [1909] 1 K. B. 191, C. A.; 2 
B. W. C. C. 377. 

(a) Poe note (o), p. 226. 

{b) Workmen’s Compensation Buies, 1909, r. 66b. For procedure, see 
ibid., Forms 63a, 63b, 63aa; and p. 226, post. 

(c) Workmen’s Comiieiibatiou Bulcs, 1907, r. 66 c, Foim 63 d (Woikmen’s 
Compensation Buies, 1911, r. (5)}; and see p. 220 , ante. 

(d) Workmen's Compensation Act, 1906 (6 Edw. 7, c. 68 ). 

(«) ^ the committee or arbitrator, or any parly interested [tbid , Sched. II. 
( 0 )). Ij the proceeding is^ before the judge, or aibitrator appointed by him, 
it is registered in the special register of the court (Workmen’s Compensation 
Buies, 1907, r. 81 (3), ( 6 )), and Mcomes at once enforceable as an award or 
order of the court itself. 

(/) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68 ), Sched. II. (9). 

( 9 ) Ibid, For geneial piocedure, see Workmen’s Compensation Buies, 1907, 
IT. 41 — 49, Forms 38—41, 36a. As to county court judgments, see title 
CoUJfTT Courts, Vol. Vin., pp. 633 et aeq. As to the approval of agreements 
on behalf of infants by the official solicitor, see Coulaon, v. Drapers Co. Q,91 1), 
66 SoL Jo. 70, C. A. 

(A) Workmen’s Compensatioii Act, 1906 (8 Edw. 7, c. 68 ), Sched. II. (9), 
PIOTIBO (a). 

f») Ibid., Sched. II. (9), proviso (b). 

(ft) Ibid., Sched. II. (9), proviso (c). For proceduie, see Workmen's CVia- 
peusation Buies, 1907, r. 48, Form 40. 
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SaoT. 8. 624. Where the memorandum purports to settle by agreement 

Workmenffl the sum payable for redemption of weekly payments (1), or the sum 
Compeiua- payable to a person under legal disability (m), or to dependants (n), 
tiouAct, the registrar may, owing to the inadequacy of the sum, or by 
reason of the agreement having been obtained by fraud, or undue 
A^mentB influence, or other improper means, refuse to register it(o) and 
^ch the refer it to the judge, who makes such order as is just (p). 

rrfusa ^^7 Order any such memorandum of agreement for 

to r^rd. payment of a lump sum to be removed from the register within six 
Removal from months on being satisfled that the agreement was obtained by fraud, 
register, or undue influence, or other improper means (<i). 


Agreements 525. An agreement for redemption of a weekly payment by a 
K^^istercd^da 01 an agreement as to amount of compensation to be 

“/t exempt ° paid to a person under disability, or to dependants, if not registered, 
from liability does not, neither does payment of the agreed sum, exempt the party 
liable from his obligation to pay compensation, unless the failure to 
pensa on. register was not due to neglect or default on his part (6). 

Adequacy. A provisional agreement made on behalf of a person under 
disability may be submitted for registration, and, if approved by 
the registrar, becomes binding (r). 


Duty of 526. On an application to the court for an order that a memo- 

jttdga. randuin of agreement shall be registered there is no power to order 

the employer to pay such a sum as the judge thinks just. The 
judge must either order the agreement to be registered or refuse to 


See pp. 229 ef '»q.,pod. 

{vt) See p. 224, ante. 

(n) See pp. 199 ci aeq., ante. 

(o) Workmeii’B Coniponsation Act, 1906 (6 Edw. 7, c. ."SS), Sched. II. (9), 
proviso (d). The meiriorundum is to be bent to the registrar in accordance 
with the Workmen’s ('oiiipenbation Kales, 1907, Form 30 a. Before recording 
it, it 18 the duty of the registrar to miko inquiries and obtain information 
to satisfy himself os to whether it ought to bo recorded {ibid., r. 49). The 
paitios must answer his inquiries and give infoiination {tbtd., r. 49 (1)}. 
The registrar, if he thinks the mctnoraudum ought not to be recorded, 
reports liis reasons in writing to the judge {tbtd.. r. 49 (2)). The judge may 
order it to be recorded, or direct further inquiry liefore himself r. 49 (3), 
J4) ), and notice is sent to the parties ten clear days before the day fixed for ue 
inquiry (%bid., r. 49 (4), Form 41). Witnesses may be examined, and the Judge 
makes such oidor or gives such directions as may be just {tt td., r. 49 (6), (7)). 
Ho has control of costs, and may order a party who has rendered the reginrar^s 
report necessary by refusal to give information and answer inquiries to pay such 
costs [ibid., r. 49 (8)). Unless it is clear that the parties are in agreement as 
to the terms of the memorandum, it should not be recorded {M'Chown v. Wwh- 
man, Clark tSk Co ., Lttl. ([1911), 45 1. L. T. 1 GCi , (t A. ; and see Turner v. Bdl & Sana, 
Ltd. (1910), 4 B. W. C. 0. 63,U. A.). Whoic the agreed compensation is lessthan 
50 per cent, of the wages, the registrar should not on that account alone refuse 
to legister the agreement on the ground that it is not a genuine agreement 
{For T. Batteraea Borough Council (1911), 4 B. W. 0. 0. 261, 0. A.). 

(.p) For procedure, see Workmen’s rompensation Eules, 1907, r. 48, Form 40. 

(a) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 58), Sch^. II. (9), 

f roviso (e). For procedure, see Workmen's Compensation Kules, 1907, r. 60, 
'orms 42, 43; see p. 229, poet. 

lb) Workmen’s Compensation Act, 1906 (0 Edw. 7, o. 58), Sched. II. (10). 
l^Jihodea V. Soothill Wood Colltery Co., Ltd., [1909] 1 K. B. 191, 0. A.; 2 
B. W. C. C. 877; see Workmen’s Compensation Kules, r. 42 (6), and p. 218, 
ante. 
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do so (c2). The agreement can only be registered in (he terms in 
which it is in &ct made between the parties, and this need not be 
in the statutory form (e). 

It is the registrar who has to approve the memorandum of agree¬ 
ment ; the judge has jurisdiction only when the matter is referred 
to him by the registrar (/). 

Where the lump sum payable for redemption has been fixed by a 
committee it becomes in reality an award, and the registrar cannot 
refuse to register it on the ground of inadequacy of the amount (y). 

A judge may refuse to .record a memorandum of agieement on 
the ground ^ of inadequacy, and on a subsequent application for 
review find in favour of the employer {h). 

527. Although an agreement to pay compensation may be 
implied from the conduct of the employer, and such an implied 
agreement may be registered (i), an agreement to pay full compen¬ 
sation during total incapacity does not justify the filing of a 
memorandum to pay during total or partial incapacity (k). 

528. A registrar cannot refuse to register a memorandum of 
agreement to pay weekly compensation merely because the circum¬ 
stances have changed and no compensation at the time is payal^le 
thereunder (Q. 

629. The duty of a county court judge in considering whether a 
memorandum of agreement shall or shall not be registered is a 
judicial duty, and an appeal lies from his decision (m) to the Court 
of Appeal (n). 

(lii) Unforcttnmt. 

530. The memoiandum of agreement, when registered, is, in the 
same way as an award, enforceable as a county court judgment (o). 


(«i) EalU V. Furness, Wvthy <ts Co. (1909), 3 B. W. 0. C. 72, 0. A,; Mortimer 
V. Secretan, [1909] 2 K. B. 77, 0. A. 

(e) Shore v. 8.S. Eyrcanta {Owners) (1911), 4 B. W. 0. C. 207, 0. A.: Lunt r. 
Sutton Henth and Lea Orten Collienes, Ltd. (1911), 4 B W. 0 0. 219, 0. A.; 
McGeown v. Workman, Clark <fe Co , Ltd. (1911^ 45 I. L T. 165, 0 A 
If ) Rhodes V. SoothiU Wood, Cdltery Co, Ltd , [1909] 1 K. B. 191, C. A.; 2 
B. W. 0. 0 377. The judge rau'.t decide upon the adecjuncy of the amount, not 
merely whether the agreement has been made (hVnjj Srgura {Owntra) v. 
Blampted (1911), 4 B. W. C. 0. 192, 0. A.). 

Mulnolland v. Whitehaven CoUiery Co, (1910), 3 B. W. C. C. 317, 0. A. 

S Beech v. Bradford Corporation (1911), 4 B. W. 0 0. 230, C A. 

See note (a), p. 209, ante; and see Phillips v. Vvkers, Sons and Marim, 
[1911] W. N. 193, 0. A. (m whicbc^ise the couit held that there was no vahd 
impUra agreement). « 

(ft) Maundrell y. Dunkerton Collieriea Co , Ltd (1910), 4 B. IV. 0. 0. 76, C. A.; 
McCarthy y. Siapleton-Bi etkerton (1911), 4 13. W. C. C 281, 0. A. Nor does an 
agreement to pay on a condition justify the registr ition oi an uuconditionnl 
agreement to pay {PhtUtps v. f'iders, Sons do Maxvm, supra). 

(1) Blake y. Midland Railway, [1904] 1 K. B, 503,0. A.; 6 B. W. C. 0. (o. 8.) 
163. As to registering, whoie the employer alleges that the workman has 
returned to woi^, and is earning his former wages, see p. 225, ante. 

{m) Johnston y. Mew, Langton ee Co., Ltd. »1907), 98 L. T. 517, 0. A; 1 
B W. C. 0. 133. 

(n) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68), Sched, II. (4); so© 
p. 238, post. 

(oj Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 58), Sched. II (9) ] 
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Where the agreement after registration is not carried out it 
cannot be sued upon, but can only be enforced in the various trays 
in which a county court judgment may be enforced (p). 

531. Both an award and memorandum (q) may be enforced by 
execution (r). Where the money is payable into court, execution 
issues without leave when default is made (a). Where the money is 
not payable into court the person applying for execution must 
satisfy the registrar that default has been made (t). 

532. An award or memorandum may also be enforced by judg¬ 
ment summons (a), but the court cannot alter the terms or mode of 
payment of any sum to become payable in future under an award, 
memorandum, or certificate except by consent or where the 
compensation is revioAved (6). 

533. All other proceedings may be taken for the enforcement of 
an award, memorandun, or certificate which can under the County 
Court Buies be taken to enforce or recover money due under 
judgments or orders of the county court (c). 

An award, memorandum, or certificate recorded in a county 
court may be enforced in another county court (d). 

534. An application to enforce or stay proceedings on an award 
made by an arbitrator appointed by a county court judge is made 
to the county court judge (c). 


Workmen’s CompoiiHation Kulf",, 1907, r. 2S (1), and, as to county court 
judgments, see title CornTy Courts, Vol. Vlll., pp. SSSefaeg. 

(») This has been so decided in Scotland {Lmtne v. Jirnwn & Co,, Ltd., [1908] 
8. (J. 705): even where the a^eement is unregistered but capable of logis- 
tration, the Scotiish Court neld that no prweeding*), other than for the 
enforcement of the agreement as a judgment, ore competent {DiinUyp v. Bankin 
and Blachnore (1901^ 4 F. (Ct. of Sess.) 203; Lothgtlly Iron and Coal Co., Ltd. 
V. .Wloif, [1907] S. C. 1071). 

(g) And a certincate under the Workmen’s Compensation Act, 1904 (6 Edw. 7, 
0 . 68), B. 1 (4), which is the same as an award. 

[r) Workmen’s Compensation Eules, 1907, r. 67, Form 65; see title OousTT 
Courts, Vol. VIII., pp. 660 ef scg. 

fs) Workmen’s Compensation Rules, 1907, r. 67 (1). 

(f) Ibid., r. 67 (2). Notwithstanding the words of this rule, it was held in 
Tbrahtm Said v. Wehf^d (J. H.) & Ca, Ltd. (1910), 3 B. W. C. 0. 233, C. A., 
that where an application for leave to issue execution came before the judge, 
he was bound to hear the evidence tendered to show that execution ought not to 
issue on the registered'memorandum. This case was a peculiar one. The 
agreement to pay was-in special iorm, and it^as not clear how the matter ever 
got before the judge. The Court uf Appeal left open the question whether 
execution can issue on r memorandum ex parte, and contented itself with 
deciding that in the case before the court the applicant was not entitled to 
execution until he proved default. 

(<i) Batley y, Plant, [1901] 1 1C. B. 31, 0. A. ,* 3 B. W. C. 0. (o. 3.) 209; see 
Workmen’s Compensation Eules, 1907, r. 66, which incorporates tne County 
Court Buies for the time being lolating to the commitment of judgment debtors; 
see title OouNiy Courts, Vol. VflL, pp. 677 ei seq. 

(6) Workmen’s Compensation Eules, 1907, r. €8 (1). For procedure, see 
ibid., r. 68 (2), (3), (4), Form 66. 

Ibid., r. ek 

(<Q For procedure, see tbid., r. 74, 

(e) Ibid., r. 31 (2) (b). 
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(it.) Varying or Setting Aside Award, Bxot.S. 

535. Though a judge has generally no power to alter hia award, 
and cannot grant a new trial (/), or even, on a review, alter his 

award if the circumstances are the same {g), he may, where the ' 

award or order as to the application of the compensation has been — 
made by himself, or by the arbitrator appointed by him, and he is Vwpag or 
satisfied that it was obtained by fraud or improper means, vary it 
or set it aside QC). He may also vary such an award or order if 
satisfied that a person has been improperly included or excluded as 
a defendant {%), 

Sub-Seot. 23. —Redemption of Weekly Payments. 

536. Weekly payments of compensation may be redeemed as of By pajment 
right by the employer, after the same have been paid for not less o* 

than six months, by payment of a lump sum (Jk). If the amount of 
such lump sum cannot be arrived at by agreement, it is settled (Q 
by arbitration under the Act(w). 

537. Where the incapacity is permanent (n), the amount for which Amount in 
the weekly payments are to be redeemed is such a sum as will, if 
invested in the purchase of an immediate life annuity from the 
National Debt Commissioners through the Post Oilice Savings 

Bank (o), purchase an annuity for the workman equal to 75 per cent, 
of the annual value of the weekly payment (j>). 

In a case where the incapacity is not permanent the amount is in cwfe of 
settled by arbitration ( 2 ) under the Act (m), but it is always open to 
the parties to agree the sum which shall be paid for redemption (r). manrat! 


(/) Monnttim v. Patr, [1899] 1 Q. B. 80.5, C. A ; IB. W. C 0. (o. s.) 110 ; 
see pp 212, 213, ante, Workmen’s Compensation Buies, 1907, r. 70 ( 1 ). 

( 7 ) Oioaajield & Sons, TAd. v. Tantan, [1900] 2 Q, B. 629, C. A.; 2 B W 0. C. 
(o. 6 .) 141. But where the physical condition of the woikman at the time of 
the award and time of review is in question, see p. 232, poet. 

(h) Workmen’s Compensation Buies, 1907, r. 70 (2) (a). 

(%) Ibid., r 70 (2) (b), (c). For procedure, see fbtd., r. 70 (3), (4). 

(jfe) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 6 S), Sched. I. (17). It 
is only the employer who can institute arbitration proceedings to nave the 
weekly paymentb redeemed. The workman cannot do so. 

(?) Ibid. The Workmen’s Compensation Act, 1897 (60 & 61 Viot c. 37), 
laid down no principle for application in a claim for redemption, and the 
matter was left at large at the mscretion of the arbitrator; see Pottinwn A Sons 
T. Stevenson (1900), 109 L. T. Jo. 106; 2 B. W. C. 0. (o. s.) 156. 

(m) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 58). 

(n) The words “where the incapacity is permanent’’ mean where the 
incapacity for work resulting from the injury is a permanent and total 
incapacity for work and not 4hat the injury itself is permanent and will 
occasion mcapoci^, total or partial alwo PrtpUra' Assocuztton v. Htgham 
(1911), 28 T. L. B. 53, 0. A., dissenting from the Scottish case of National 
^Uphane Co., Ltd. v. SmtiA (1909), 46 Sc. L. E. 988). 

^o) See these annuity tubleq, Buegg, Employers’ Liability and Workmen s 
Compensation, 8 th ed.. Appendix S. 

(p) Workmen’s Compensation Act, 1906 (6 Edw. 7, 0 . 58), Sohed. 1. (17). 

( 7 } See p. 209, ante. 

(r) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 58), Sched. L (17); 
subject to the approval of the icgistrar under ihd., Sched. II, (9) (d;, see p. 226, 
ante, and note(o\ thvd. It is often difficult to decide within a lew months oi an 
accident whether the incapacity leaulting therefrom will or will not be permanent. 
t* 0 Bsibly it may be within the power of an aibitntor m such a case to postpone 
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538. A lump sum awarded after arbitration proceedings may 
be ordered by a committee, arbitrator, or judge to be invested or 
otherwise applied for the benefit of the person entitled thereto (a). 

In the case of a person under legal disability a lump sum arrived 
at by agreement either in lieu of, or in redemption of, a weekly 
payment of compensation must be paid into court and dealt with 
by the court in its discretion for the benefit of such person (b). 

539. The employer cannot, when applying for arbitration, by 
inserting in his particulars a sum for which he is willing to 
redeem, limit the discretion of the arbitrator in firing the sum (c). 


Appeal 640. An appeal (d) lies from the refusal of a judge to register 

an agreement arrived at between the parties for redemption by 
payment of a lump sum (e). 


On appHca. 
tion of 
employer op 
workman. 

Arbitration. 


Agreement. 


Sub-Skot. 24. —Rntew of Wttidy Payments. 

641. Any weekly payment can be reviewed at the request either 
of the employer or workman (/), and, on such review, may be ended, 
diminished, or, subject to the maximum provided, increased ( 51 ). 

542. In default of agreement the amount is settled by arbitration 
under the Act yli). 

843. The parties may review the weekly payments by agree¬ 
ment, and such an agreement may be implied from their conduct (t); 
for instance, where an injured w'orkman after a time returns to 


the arbitration proceedings. For an example showing how the redemption 
price should be calculated, see Vittor MiRa, TAA. y. Shaeklelon, [1911] W. N. 
197, C. A. 

(а) Workmen’s Compensatiou Act, 1906 (6 Eilw. 7, c. 68 ), Sched. I. (17); 
Workmen’s Compensation Eules, r. 69. Such a sum, whether arrived at by agree¬ 
ment or after arbitration proceedings, must be deducted from tho compensation 
payable to the dependants, if death results from the injury (Workmen’s Com¬ 
pensation Act, 1906 (6 Edw. 7, c. 58), Sched. I. (1) (a) (i.)). 

(б) Workmen’s Compensation Eules, 1909, r. 60 a. 

^c) Castle Bpinnfnij Co, v. Atkinson, [1006] 1 K. B. 336, C. A.; 7 B. W. 0. 0. 
(o. 8 .) 124. When redemption is applied for it must be in unqualified terms, 
leaving the matter to be detenninea by the arbitrator. 

(rf) As to appeals, see, further, pp. 238 ef se^-.yost, 

(e) O’Neill y. Anglo-American Oil Co., Ltd. (1909), 2 B. W. C. 0. 434, 0. A., 
where the court was of opinion that the refusal of the judge to allow regis¬ 
tration of the agreement had been arrived at by a process of misdirecung 
himself. 

(/) The same arbitra,tion tribunals have jurisdiction, but if the original 
award was made by the county court judge M should hear the application to 
rr\iew, and apparontly he shomd do so also when the award was made by an 
arbitiator appointed* by him (see Workmen’s Oomponsatiop Eules, 1897, r. 31, 
omiited from tho present rules). As to the arbitration tribunals, see pp. 210 


el irq , ante. 

( 9 ) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68 ), Sched. I. (16). 
il^’roceodings to review are fresh aibitration proceedings (ibid.), and the general 
roles apply (see Workmen’s Oopipeusation Eules, 1907, Form 5). 

(A) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68 ), Sched. I. (16). 

(0 Any such express or implied agreement does not deprive the dej^ndants 
of their right to compensation, should death ensue; see p. 190, ante, and 
compare pp. 198, 216, ante; 'see also WiUiama v. Faitxball CoHieryOit., Ltd., 
[1907] 2 K. B. 433,0. A.; 9 B. W. 0. 0. ( 0 . s.) 120; Jobson v. Cory (IF.) Son$t 
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work and earns his full wages, but is subsequently discharged for saor. s. 
reasons not connected with the accident, an arbitrator may imply WoriCBien's 
an agreement to end the compensation (fe). But the mere return Cnm pmriu y. 
to work as before the accident does not show an abandonment tiouAet, 
by the workman of his right to receive compensation, if the effects 
of the injury recur; the facts must clearly show an intention on 
the part of the parties to end the compensation before the arbitrator 
can find that it is ended by implied agreement {1). 

644. Where, on an application to review, the compensation is Effect of 
ended, and the workman does not appeal from the decision, no 
fresh proceedings for review can be taken though the incapacity 
may recur (m). 

Where the incapacity is likely to recur it is usual to make a 
nominal award or a mere declaration of liability to keep the pro¬ 
ceedings alive, and not to end the compensation entirely (n). 

But the arbitrator naay put an end to the compensation entirely Duty of 
if he thinks that the incapacity for work caused by the injury has arbitrator if 
entirely disappeared (o), even where the injury itself is of a 
permanent nature (p). The question is one of fact for the judge, appear^, 
and if there is evidence warranting such a finding the Court of 
Appeal cannot interfere (g). 

646. An award cannot be reviewed and altered if the circum- Consideration 
stances are the same as were existing at the time the award was of physical 
made (r), but the physical condition of the workman and his capacity 
or incapacity for work at different periods can never be res ^ ' 
judicata (»); and an application to review on the ground that the 
ph^’slcal condition of the workman has changed since the last 
arbitration must be entertained by the arbitrator (<). There can bo 
no estoppel on this question (a). 


Ltd. (1911), 4B. W. 0. C. 284,0. A. Compensation already paid must be deducted 
(Workmen’s Compensation Act, 1906 (0 Edw, 7, c 58), Sohed, I. (1) (n) (i.)). 

(i) Bradbury v. B^worth Goal and Iron Go. (1900), 2 B. W. C. C. (o. s.) 
138. The workman in this case was dischuged becauee of shortness of work. 
It was an extreme case, and it is doubtful whether it would, except wheie the 
facts were identical, be now tollowed. See If lute (H.) v. Jlairia (1910), 

4 B. W, C. C. 39 (application to leview on CTound ol workman’s mibconuuct), 

(l) HtWiawis V. Vamhall GoUiery Go., Ltd., [1907] 2 K B. 4.‘W, C. A. : 9 

B. W. 0. C. (o. 3.) 120. 

(m) Ntcholaon v. t^per, [1907] A. C. 215 ; 9 B W- 0. 0. (o. s.) 126. 

(n) See p. 207, ante. 

(o) London and Noith-Weatern liailway y. Taylor (1010), 4 B. W. 0. C. 11, 

C. A.; Granjidd v. Anaell (I91fl), 4 B. W. C. U. 57, 0. A.; Reynera, Ltd. v. 
Modtm (1911), 4 B. W. 0. C. 267, 0. A. 

i p) Jammeraon v. Donkm <fe Go. (1910), 4 B. W. C. C. 74, C. A. 

;) Ihxd. 

r) Groaafield Som, Ltd. v, Tanmn, [1900] 2 Q. B 620, 0. A.; 2 B. W, 0. 0, 
(o. B.) 141. To allow this would be to allow an arbitrator to alter his award; 
and see pp. 212, 213, 229, ante. 

(s) Sharman v. S6d%day and Greenwood, Ltd., [1904] 1 K. B. 235, (X A.; 6 
B. W. 0. 0. (o. a.) 147; Cawdor and Gamant Couxeriea, Ltd, v. Jojieg (1909), 

3 B. W. 0. 0. 69. 0. A. ^ 

(0 Mead v. Lockhart, Ltd. (1909), 2 B. W. 0. C. 898, C. A.; Tkranmere 
Bay Beodopmmt Clo., Ltd. v. Brennan (1909), 2 B. W. 0. C. 403, C. A. 

(a) IbuL 
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646. A finding as to the capacity of an injured man to obtain 
Viork is also not res judicata, but may be altered on an applica¬ 
tion to review (6); and if, on the review, it is found that the 
workman is in fact earning (c) the same wages as before the accident 
the compensation must be stopped (d). 

547. The arbitrator must, on a review, take into consideration 
not only the physical capacity of the workman for work, but his 
opportunity of obtaining it, if he has been handicapped in this respect 
by the accident (e). 

Some kind of labour, even physical labour, can generally be done 
by an injured or crippled man. The difficulty for such a person is to 
obtain it, and this difficulty the arbitrator must cousiderf/'). But 
a mere inability to obtain work owing to the congested state of the 
labour market cannot properly be taken into account (^). 

548. Where the employer takes proceedings for review and 
reduction of compensation on the ground that, although some 
incapacity for work still exists, the workman is able to do some 
light work, the burden is on the employer to prove that such light 
work is obtainable (h). But where the offects of the accident are 
to deprive the workman of capacity to work in one sphere of labour, 
leaving him full capacity to work in some other sphere or 
spheres of labour, so that he becomes a workman of a different 
class, in this case the burden is not on the employer to prove that 
the workman can obtain work in that class of labour for which he 
has the capacity (t). If, however, the accident leaves him handi¬ 
capped in all classes of work, “ an odd lot in the labour market ” (A), 
the burden of ^iroof always rests upon the employer {1). 


(h) Radchffe v. Pacific Steam Naviqation Co., [1910] 1 K. B. 685, C. A.; 3 
B. W. 0. 0.185. 

(r) I.e., really earning, not receiving ex giatia iCIiaudhr v. Smith, [1S99J 
2 Q. B. 606, 0. A.; 1 B. W. ('. 0. (o. s) 19; eee Cory Jlrothere if <'o, Ltd. \ 
JJaqhea, [1911] 2 K. B. 738, C. A.; 4 B. W. (J. C. 291). As to the meaning of 
"earning,” see pp. 201, 207, ante. 

(i) Irons v. Davia and Timmins, Ltd., [1899] 2 Q. B. 330, C. A.; 1 B. W. C. 0. 
(o. s.) 26; bee p. 207, ante. 

W Clark V. Gas Light and Cohn Co. (1905), 21 T. L. E. 184, C. A.; 7 
B. W. 0. C. (o. 8 .) 119; Thomas v. Pairiatrn, Lawson & Co, Lid. (191’;, 4 
B. W. 0. 0. 193, 0. A.; see Carlin v. Stephen {Alerander) & I'lons, Ltd. (1911), 
48 Sc. L. B. 862. 

(/) Ibid. 

\g) Dohhy v. Peam ife Co. (19M), 2 B. W. 0. 0. 370, 0. A.,, per CoZENS- 

ILa^T, M.E., at p 371 : " I think this court^has more than once laid down 
that the einployer does not guarantee the state of the labour market.” 

(A) Proctor & Sons v. JSoh»«son, [1911] 1 K B. 1004, 0. A.; 3 B. W. C. 0.41. 

(t) Cardiff Corporation v. Hall, [1911] 1 K. B. 1009, 0. A.; 4 B. W. C, C. 169; 
Quest, Keen, and Nettie/olds, Ltd. v. Winsper (1911), 4 B, W- C. 0. 289, 0. A.; see 
Carhn v. Siepbena [Alexander") & Sons, supra. Where, on a review, it was proved 
that the workman was able to do Eght work, though no evidence was given 
that he had been offered or could ^et it, but the workman admitted that ha 
had not tried to obtain any, a reduction of the compensation was ^held (Anglo- 
Auttralian Steam Navigation Co., Ltd. v. Picharas (1911), 4 B. W. 0. 0. 247, 
tj. A .)■ 

fi ) Cardiff Corporation V. Ball, supra, per Flbtobeb Mouitow, Tj. J. 

(f) Cardiff Corporation v. Hall, supra. The question upon whom rests the 
burden of proof in arbitration pioi-eedings is an in^ortant one. In the first 
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Where an employer applies for compensation due under an award 
or agreement to be ended, it lies upon him to show that the work¬ 
man is then under no incapacity resulting from the accident, and 
the employer does not show this by merely proving that the work¬ 
man has been earning as good wages at other work as he did at 
his own work before the accident (m). 

549. If whilst incapacity for work occasioned by the accident 
exists a second incapacity arises, it is submitted that the compensa¬ 
tion cannot be interfered with on this ground (a). 

650. On an application for review (as indeed on an original 
application) the arbitrator must consider the nervous and mental, 
as well as the physical, condition of the workman, and if the nervous 
and mental condition indnced by the accident causes incapacity for 
work, the workman is entitled to receive, or continue to receive, com¬ 
pensation (o). The incapacity due to nervous or mental disease 
must be a condition produced by the accident itself, and not by the 
workman morbidly brooding over the accident or its effects (p). 

551. The court upon a review has to consider the suitability 
of the work which it is suggested the workman is capable of 
doing (g). It need not be work of the same kind as he was engaged 
in at the time of the accident (r), nor need it necessarily be manual 
labour 
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place, whore a workman or his deppnd.mla t.ike proccedinG;* to recover cora- 
penaation, the burdnn of proof ro-.t't on th<*m to biin^ theinselvea witliiu tlin 
Workmen’s Compensation Aet, 1900 (6 li^dw. 7, c. .'15 ); seo p. 16i*, anU, 
Whore, bowover, an award or memorandum of aprieernent exists on the records 
of a county court, it is thought that the huulen of proof rosts on the party who 
asks that such aw'ard may ho ended, diminished, or incrojscd. This has been 
so decided in Scotland; see M'CaHum y. Qtmm. flSOO] S. C. 2‘27, 

(m) Cory Jirathera dk Co , Lid. v. Hughes, [1911] 2 K. B. 73S, C. A. ; 4 B. W. 
C. C. 291. 

(n) It was held in a case in the county couit that a workinati whilst in 
prison was not entitled to receive the compensation to which he otherwise 
would have been entitled (see Clayton and Shiittlfworth, Ltd. v. Dobba (19(18), 2 
B. W. 0. 0. 488), hut it is submitted that this decision is wrong. 

(o) Eaves v. Blaeuclydath Colliery Co., Ltd., [1909] 2 £ B. 73, C. A.; 2 B. W. 
0. C. 329. 

(®) Holt V. Yates and Thom (1910), 3 B. W. C. 0. 75, C. A. Where an 
arbitrator found that the refusal of a workman to continue at work was due 
partly to nervousness induced by the accident and partly to reasons unconnected 
with the accident, but that an average reasonable man could have overcome 
the nervousness, the Court of Appeal held that, as tlie arbitrator had not given 
compensation, he meant to find that abili^ to work existed, and upheld the 
awajrd. In this case Gozens-Uardy, M.K., icpoated what was said in 
Eaves v. Blaentlydafh CMieiy Co., Ltd., supra, that the nervous and mental, 
as well as the physical, condition of an injured workman must be taken into 
consideration in estimating tho extent of his lecovcry and consequent earning 
oapacil^. See, further, p. 235, post. 

(«) Workmen’s Compensation Act, 1906 (G Edw. 7, c. 68), Sched. I. (3h 

fr) CemmeU, Laird & Co., Ttd. v. I'latt (19081, 2 B. W. 0. 0. 368, 0. A. 

(«) Where the finding was that the work ollered to and refused by the work¬ 
man was “ not quite suitable,” the Couit of Appeal regarded the finding as one 
that the work was not suitable, and refused to inici'lere with tho award (Eyre 
▼. Kau^Um Main CcUiery Co,, Ltd., [1910] 1 K. B. 695, 0. A,; 3 B. W C. C. 
850). In that case BvcKUiT, Ii.J., at p. 701, said thot the question is i mixed 
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652. The compensation cannot in case of partial incapacity 
exceed the difference between the amount of the average weekly 
earnings before the accident and the average weekly amount which 
the workman is earning or able to earn in some suitable employ¬ 
ment or business after the accident (f). 

’I'he sum the workman is able to earn after the accident may 
include his earnings in an entirely independent business (a). 

553. A judge or arbitrator must not lay down general rules by 
which to guide himself in an arbitration. Every case must be 
considered on its own merits and with reference to its particular 
facts (b). 

654. An award can be reviewed, for the purpose of dealing with 
the compensation, as from a time before the hearing of the applica¬ 
tion to review, or even before the date of the commencement of the 
proceedings for review (c). 

If the proceedings for review ask simply for termination, 
decrease, or increase, this can only be ordered as from the date of 
the bearing of the application to review (d), but where in the 
application to review the applicant asks in express terms for termi¬ 
nation or review as from a definite antecedent date, the judge can 
review and deal with the compensation as from that date (e). 

555. An arbitrator cannot on review vary the compensation on 
the ground that the scale of wages in the district has varied, and 


one of law and fact. The nieuiiiiig of ".suitable” ia a questinu of law ; the 
quoblion whctbei' any apeciiied euiploymeut comes within this meaiung is a 
question of fact. 

(t) Workmen’s Compensation Act, 1906 (6 Edw. 7, o. o8), Sched. T. (3). 

(ii) Norman and Nutt v. Waldrr, [1901] 2 K. 11. 27, 0. A.; 6 B. W. C. C. (O. B.) 
124. The words “ m somo siutablo euiplojment or business” appear for the 
first time in the Workmen’s Ooinpensation Act, 1900 (0 Edw. 7, c. 58). 

(h) IVMrr V. Sharp <S- Co., Ltd., [1906] A. 0. 284; 7 B. W. 0. C. (o. s.) 118; 
Blake v. Bhndes & «Su;ts(1911), 46 L. J. 536. In the absence of any misdirection 
in law, the disci'etion oi a judge in awarding compensation in oases of partial 
incapacity cannot be intorforod with (//umpAreya v. City of London Electric 
Lkihlinq Co. (1911), 4 11. W. 0. C. 275, 0. A.). 

(c) Murtoa & Co., Ltd. v. Woodirurd, [1902] 2 JC B. 276, C. A.; 4 B. W. 0 C. 
(o. a.) 43. The aibitiator should dedare in a proper case, and where is 
asked for, that the incapacity for work ceased on a stated day, and that the 
compenoatioii is to come to an end from that day {ibid.). 

{d) Upper Forest and Weetern Sttel and I'tnplate Co., Ltd. v, Thomas, [1909] 2 
K. B. 631, 0. A.; 2 B. W. 0. 0. 414. 

(e) Charing eras'., L'uaton, and Hampstead Railway v. Boots, [1909] 2 K. B. 
640, C. A.; 2 B. W. C. C. 386. Overpayments made between the date of the 
application for review and the Older for reduction cannot be regarded aa my- 
meuts in respect of the reduced amount ordered to be paid {Hosegood & Sons 
V. IVtlson, [1911] 1 K B. 30, C. A.; 4 B. W. 0. 0. 30. Where the employer 
tliinks the incapacity has ceased, and an award or memorandum is registered 
in the county court (see pp. 226 tt seq., ante), he should appW to the judge to 
stay execution until an application for review oan be heard. Where a workman 
has apparently completely recovered from the injury, but there is any 
reasonable chance of a recurrence, the judge may order a memorandum of 
agreement to be registered, and at once s^y execution thereon, until such 
time as an application to review can be heard {Charing Cross, Euston, and 
Hampstead Rauway v. Boots, supra ); and see Workmen’s Oompeueation Act, 
1906 (6 Edw. 7, o. 68), Sched. ^ (9) (b). 
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that consequently the workman would not have been earning so 
much at the date of the review (/). 

An arbitrator cannot, on a review, make an award that the 
compensation shall continue for a fixed future period and then 
cease (g). 

550. The workman must take reasonable means to aid his own 
recovery, and must not aggravate his injury by n6|;ligence or mis¬ 
conduct (h). If the incapacity, or its continuance, is due to the fact 
that he has not behaved reasonably, then it is no longer a conse¬ 
quence of the accident, but is due to his own unreasonableness (i). 

Where the incapacity is due to the workman not following the 
instructions of his medical advisers, but the neglect is not wilful 
but due to nervousness, partly natural and partly resulting from 
the accident, compensation may properly be awarded (j). 

557. There is nothing in the Act (A) which imposes on a workman 
an obligation to submit to a surgical operation (1), but a workman 
who refuses to undergo an operation involving no risk, and w'hich 
would most likely effect a cure, is no longer suffering from the effects 
of the accident, hut from his own unreasonableness in refusing to be 
cured (m). Where, however, the workman’s refusal is founded on 
the advice of his own medical man, and the arbitrator finds that 
in so refusing he acted reasonably, the compensation cannot be 
refused or interfered with (n). Even where his own medical man 
recommends an operation, attended v^ith some but no great danger 
in capable hands, the arbitrator may find the workman justified in 
refusing to undergo it (o). 

Where the evidence of the advisability of an operation is contra¬ 
dictory the question is one of fact for the arbitrator (p). Where 

(/) Bevan v. Energlyn Colliery Co. (1911), 28 T. L. 11.27, 0. A„ distingui*ihing 
JoTnM V. Ocean Coal Co., [1904] 2 KB. 213, C. A.; 6 B. W. C. C. (o. s.) 128. 

(o) Baker v. Jewell (iOlO), 3 B. W. C. (J. 501, C A., following the Scottish 
decision in Allan v. Spowart {Thomai) & Co Ltd. (1906), 8 F. (Ot. of Sess.^ 811; 
see also p. 207, ante. 

(h) Warnd^ v. Moreland (H.) Jh Son, Ltd., [J909] 1 K B. 184, C. A ; 2 
B. W. 0. C. 369. 

(i) Ihid. Where the finding was that tho continued incapacity of the 

workman was due to his not taking proper exorcise, and want of genoial 
condition arising from long-contiuuM and unnecessary idleness, it was held 
that the arbitrator could refuse to award compensation (Upper Forest and 
Wwcester Steel and Tinplate Co., Ltd. v. Orey (1910), 3 B W. C. 424, C. A ). 
For cases whore there was no evidence of unreasonable conduct, see Burqes% tfc Co., 
Ltd. V. Jewell (1911), 4 B. W. 0. 0. 146, 0. A.; Moss & Co. v. Alira (1911) 4 
B. W. 0. 0. 294, C. A. • 

(j) Smith V. Coed Talon Colltery Co., Lid. (1900), 2 B. W. 0. 0. (o. 8.) 121, 
0. A 

(&) Workmen’s Oomponsation Act, 1906 (6 Fdw. 7, o. 68). 

(l) Bothiaell v. Davies (1903), 19 T. L. R. 423, 0. A.; 5 B. W. 0. 0- (o. s.) 141. 
In this case the surgeons said the operation would be attended by some risk; 
some of them thought it a serious operation. 

(m) Warnc&en v. Moreland (R.) a Soni, Ltd , supra ; followed in Faddfngfon 
Borough Couned v. Stack (1909), 2 B. W. C. 0. 402, (J. A. 

(«) Tutton V. 8 . 8 . Majeatio (Oiners), [1909] 2 K. B. 54, C. A.; 2 B. W. 0. 0. 
346. 

(o) ^awkes V. Oodes (Bichard) <t Sane (1910), 6 B. W 0. 0. 163, 0. A 

(p) Bualon Cod Co. v. Thomas (1909), 3 B. W. C. 32, 0. A 
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Ihe workman refuses to submit to an operation the burden rests on 
the emplojer to show, not only that the workman ought to submit 
to it, but also that it would probably result in a removal ot the 
workman’s inability to work (q). If he fails to prove this, then, 
though in the opinion of the arbitrator the refusal was unreason* 
able, payment of compensation cannot be stopped (^). 

The employer must prove a refusal to submit to the treatment 
set out in his particulars. If the facts show refusal to submit to 
medical or surgical treatment other than that alleged in the 
particulars the award or agreement cannot be interfered with (r); 
nor should amendment be allowed if the proof differs materially 
from the refusal alleged in the particulars (r). 

558. The workman must make reasonable endeavours to obtain 
such work as he has a capacity to perform. Where he has, through 
misconduct, lost the opportunity of working and earning the same 
wages as before the accident in the service of his former employer, 
an award refusing compensation may be made, though some slight 
incapacity still continues (a), but a single act of misconduct is not 
generally sufficient to disentitle him (b). 

559. Where a workman is, at the time of the accident, under 
twenty-one years of age, and the review c t weekly payments takes 
place more than twelve months after the accident, the weekly 
payment may be increased to a sum not exceeding 60 per cent, of 
what the workman would probably at such time have been earning 
but for the injury, but not in any case exceeding £1 (c). This can 
only be done where the accident happened after the 1st July, 
1907 (d). 

The provision (e) that the compensation must not exceed the 
difference between the earnings before the accident and the amount 
which the workman is earning or able to earn after the accident, 
does not apply to a review of an infant’s compensation in the 
circumstances above mentioned (/). 


(ij) Marbhalt v. Orvnt Steam Navrgatim Co., Ltd., [1910] I K. B. 79, 0. A.: 

5 B. W. 0. C. 15. 

(r) Hay’s Wharf, Ltd. (Proprietors) v. Brown (1910), 3 B. W 0. C. 84, 0. A. 

(a) Hill V. Ocean Coal Co., (1909), 3 B W. C. 0. 29, C. A.,* McNamara 

6 Co., Ltd. V. Bnrtt (1911), 4 B. W. 0. C. 161, 0. A. The proper procedure in 
Buoh a case is to award a nominal sum, in order that the workman may, after 
he has purged his misconduct, apply tor a renew and increabe of the weekly 
payment (i2>td.) ; see Clarh v. Gas Light and Coke Oo. (1905), 21 T. L. E. 184, 
0. A.; 7 B W. C. C. (o. s.) 119; /Javid v. Windsor Steam Coal Co., Ltd. (1911), 
4 B. W. 0. 0. 177, C, A. 

(b) Where a workman, having been taken back into the employer's setnoe 
at the same wagcb, could not woik quite so well as before the accident, and, 
be.ng complsiiued ol, left and in.'ido no attempt to find other work, an award 
of (oinpensation was upheld (Waid v. Miles (1911), 4 B. W. 0. 0. 182, 0. A.; 
WhHe (ir.) ds Sons v. Hartu (1910), 4 B. W. 0. 0. 39, C. A. 

(c) Workmen's Compensation Act, 1906 (6 Edw. 7, c. 58), Sched. I. (16); 
Workmen’s Compeubation Buies, 1907, Foiiii 5. 

! d) Workmen’s Oompensation Act, 1906 (6 Edw. 7, o. .78), s. 16 (1). 
e) Ibuh, Sched. I. (3); see p. 234, ante. 

f) Edwards v. Myn Sted TinpUtU Co., Ltd. (1910), 3 B. W. C. C. 141, 0. A. 
The Workmen's Oompensation A''t, loos (6 Ed 7, c. 58), Sched. I (IPt, raubt 
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The probable earnings of the particular infant maj be taken into 
'account; the arbitrator is not restricted in his consideration to the 
probable earnings of an infant of the same class or rank in the 
industrial world to which the particular infant at the time of the 
accident belonged (g). 

560. However difficult it may be to come to a decision on con* 
dieting evidence, the arbitrator must decide the issue or issues in 
the arbitration. Thus, the finding of a county court judge that he 
was unable to say whether the workman was or was not able to do 
the work offered to him was held inconclusive and the case remitted 
to him for decision (h). 

561. On an application to a judge to review a weekly payment 
of compensation he may summon a medical referee to sit with him 
to help him in the arbitration (/}. 

A judge can, if the medical evidence is conflicting, refer the matter 
before him to a medical referee {k). 

562. The judge may set aside an award made upon an application 
to review a weekly payment, on proof to his satisfaction that it was 
obtained by fraud or other improper means (/), and whether ^ho 
award was made by himself or by an arbitrator appointed by 
him (m). 


iu this case be read as an addition to ibid , Sclied. 1. (3), and not in subordina¬ 
tion to it {Edwarda v. Ahjn riteel Tinplate (Jo., Ltd. (lOlO), 3 R W. 0. C. 141, 
C. A. 

(y) ViiherB, Nona & Maxim, Ltd,, v. Evans, [1910] A. 444; 3 ll. W. C. (J. 
403. In this case an infant skilled labourer, dunii^ a ^lack time, was performing 
unskilled work at a low rate of pay; on his application for reriew he claimed 
compensation based on the weekly sum he would at the time of the leview 
have probably been earning at his skilled work. 

(h) Cowan v. Himpson (1909), 3 U. W. 0. (J. 4, 0. A. 

(t) ■Workmen’s Compensation Act, 1906 (6 IJdw. 7, c. 68), Sched. IT. (5). 
For procedure, see Workmen’s Compens-ation llules, 1907, r. 62. Any party 
to an arbitration may ask the judge to summon a medical referee, but the judge 
may refuse to do so (Forms 43*^7); see p. 221, ante. Either a committee 
(see p. 210, ante), arbitrator (see p. 211, atiie), or judge may in any arbitration, 
either original or for review of weekly payments, submit a matter material to 
any question arising in the arbitiation for report (Workmen’s Compensation 
Act, 1906 (6 Edw. 7, c. 68), Sched. II, (15); Workmen's Compensation Eules, 
IT. 53, 82). 'Where a oertiiicate of a mediciil referee (see p. 214, ante) as to 
the condition of a workman is obtained on a reference to him by both parties, 
t.e., under the Woikmen’s Compensation Act, 1906 (6 Edw. 7, c. .68), 
Sched. I. (15) (compare p. 2Si, ante), it is conclusive, and no evidence offered 
in contradiction can he accepted (Sapeote Sone v. Hancock (1911), 4 B. \'i. 
0. C. 184, 0. A.). 

(ifc) Workmen’s Compensation Act, 1906.(6 Edw. 7. c. 68), Sched. IT. (15); 
Henrickaen v. S.S, SwanJidda (Ownera) (1911), 4 B. W. 0. G. 233 0. A.; soo 
Jackaon v. ^tatoun Eataie Co., [1911] S. C. 564 ; and this may bo done 
although the workman is dead {Carolan v. Harrington Bon, [1911] 2 K. ik 
733, C. A.; 4 B, W. 0. 0. 253), 

(!) Workmen’s Compensation Rules, 1907, r. 70 (2) (a). Such an appliention 
ban only be made after six inuiiths with the leave of tW jud,ge, and such leave 
is not to be granted except where the failure to apply within tlie period wan 
due to mistake, absence from the United Kingdom, or other reasonable cause 
T. 70 (4)); see p. 226, ante. 

(m) Workinen's Oompenntion Buies, 1907, r. 70 (2) (a). 
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Sob-Seot. 26.— Appeals. 

563. The decision of a judge of the county court on a question of 
law (n) submitted to him by a committee or arbitrator (o), or in any 
case where he himself settles the matter under the Act {p), or where 
he gives any decision or makes any order under the Act (p), is final, 
unless ^vithin the time, and subject to the conditions prescribed (g), 
either party appeals to the Court of Appeal («). 

564. An appeal on a question of law from the committee or 
arbitrator to the judge is in the discretion of such committee or arbi¬ 
trator (t). It is a submission to the judge of a point of law (a), but 
his decision on such a submission is subject to appeal (b). 

There is no appeal from the decision of a committee or 
arbitrator to the Court of Appeal (c), and, on a case stated on a 
question of law by a committee or arbitrator for the opinion of a 
county court judge, the judge cannot interfere with or alter the 
findings of fact (d). 

565. All appeals on questions of law from the decision of the 
judge as arbitiator under the Act(c), in either making or refusing 
an award, or in giving any decision or making any order go to the 
Court of Appeal direct (J ). 

The appeal from the decision of the jud^e to the Court of Appeal 
in any award, decision, or order is on a question of law only (g). 
The question of law must be raised before the judge, for it is his 
decision on tht, point of law that is appealable (k). 


(n) The question whetlier there is any evidence is a question of law ▼. 

Orncral Motor Cah Co., Ltd.. [1911] A. C. 188; 4 B. W. C. 0. 219) 

(o) See pp. 211, 213, ante. 

(p) Workmen’s Corapon-.ation Act, 1906 (6 Edw. 7, c. 68 ). 

\q) By the S. 0., Ord. 5S, r. 20 , Workmen’s Compensation Rules, rr. 
71. 72. 

(?) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68 ), Sched. II. ( 4 ). 
This is the only pro\ ibion in the Act giving any right of appeal. As to the 
court of appeal, qee titles County Courts, Vol VIII, p. 609; Courts, 
Vol. TX., pp. 62 et seq. 

(^) The words are " If they or he think fit ” (Workmen’s Compensation Act, 
1906 (6 Edw. 7, r. 6 iS), Khed 11. (4)) 

(a) Eor procedure, which is in the form of a special case, ^"e Workmen's 
Compensation Buies, r. 32, Form 25. 

(b) Woikmon’s Compensation Acl 1906 (6 Edw. 7, o. 68 ), Sched. II (4). 

(c) (Jthson V. IVormald and IFoffrw, Ltd., [1904] 2 K. B. 40, 0. A.; 6 B. W. C. 0. 
(o, s.) 166. 

(d) Ffrquoon v. Orern, [1901] 1 K. B. 2.’5, C A, ; 3 B. W. 0. 0. (o. s.) 113. 

(f) Workmen’s Conqiensation Art, 1906 ((> l<1ilw. 7, c. 68 ). 

( f) Mov V. Oieat Kastern Badnay, [1909] 2 K. B. 274, 0. A.; 2 
B W. C. 0. ICS; Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68 ), 
iSehed II. (4). But where an application was made to a county court judge 
to io\iew an award made by a oommittoe under ibid., Sched. 11. (1) (seep. 210, 
antf), and the judge refused to hear the application on the ground that he had 
no juiisdiction, it was held that, as the judge had refused jurisdiction, the 
appeal lay to the Divisional Court {Ilouaith v. Samvelson (Sir JJ.) <b Go., Ltd, 
(1911), 101 L. T. 907, 0. A.; 4 B. AV. 0. C. 287); see also note (e), p. 223, ante, 

( 7 ) Woikmen’s Compensation Act, 1906 (6 Edw. 7, 0 . 58), Sched. II. (4). 

(A) Payne v. Clifton (1910), 3 B. W. C. C. 439, 0. A.; Smith v. Baker A Sane, 
[1801] A. C. 326; Smith y. Central Motor Cab Co,, Ltd., [1911] A, 0. 168; 4 
B. W. 0. 0. 249, emphasises this point. 
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566. A question of mixed fact and law is generally appealable (i). 

567. Appeals to the Court of Appeal are by notice of motion 
setting out the grounds of the appeal (k). 

568. The notice is an eight days’ notice served on every party 
affected {D. It must be served and the appeal entered within 
twenty-one days from the date of the judgment, award, order, or 
finding complained of, and such time runs from the time at which 
the judgment, award, order, or finding is signed, entered, or other¬ 
wise perfected, or from the time of any finding or refusal (m). 

569. An appeal is no stay of execution unless the judge so 
orders, or unless a deposit is made, or security given to the satisfac¬ 
tion of the county court. The deposit or security must not exceed 
the amount of the money affected by the appeal (n). 

670. Security for costs of appeal may be required if it is shown 
to the Court of Appeal, by affidavit, that the appellant will probably 
be unable to pay the costa of the appeal («), and this even where 
the costs in the county court have already been paid by a workmen’s 
union (j>). 

571. The Court of Appeal will in special circumstances dispense 
with security ((/), but the fact that the county court judge has stayed 
execution to enable an appeal to be prosecuted is not of itself 
sufficient ground for doing so (?■)• 

Before an application to the court for security is made application 


(i) As to what is a mixed question of fact and law, soo Uotfdmott v. Kewtv7i, 
Chambet‘i dt Vo., Ltd., [1901] A. (’ 49; .1 II. W. (J. O. (o. B.) 74; Ftnton t. 
Thorlet/ Co., Ltd , [1903] A. 0, ll.i. 

(/i) 11. S. 0., Old. 58, 1. 20; see title Pkaciicb and Phockdukb. 

(Z) B. S. 0., Ord, 59, r. 10. 

(to) R. S. C., Ord. 68,r. 20; Ord. 59, r. 12. The party appealing must procure 
copie^i of the judge's notes for the 11*50 of tho Couit of Appeal. If notes aie not 
loithcomiug tho Court of Appeal has power to hum tho appeal on any other 
ovidence or statement it may think Mithcient (11. S. C., Oid. 58, r. 20 (b)). 
The judge, at the hearing of the dibitiaiioii or specijl case, must take a note of 
any question of law raisra, and of tho tacts and of his decision thereon, and of 
his decision of the caso; see p. 222, aide. When tho jttdge h.ss omitted to take a 
note of the evidenco, on affidavit by the solicitor of what took place at the hear¬ 
ing may be admitted Vrniner v. Bdl {G.) & Som, Ltd. (1910), t B. W C. C. 63). 
The Court of Appeal has power to extend the time for appealing (see Nirhohoa 
V. Piper (1907), 24 T. L. 11. 16, 0. A.), or to amend the grounds of appeal (seo 
Barton v. Scott and Kodgson (1910), 4 B. W. 0. 0. 15, C. A.), or to make any 
other order, on such teims aa it may think fit to ensure the determiiial.ou 
on the merits of the real quesnons in controversy between tho parties (B. S. C'., 
Ord. 58, r. 20; Ord. 59, r. 16). 

(n) Ibid., r. 14. 

( 0 ) Hall V. Snowdon, Hubbard & Co., [1899] 1 Q. B. 593, C. A.; 1 B. W. 
0. C. ( 0 . s.) 114, The amount of security usually ordered is JB15. 

(p) McLaughlin v. Clayton (1899), Timen, 28th February; Haddock v. 
Humphrey (1899), Times, Ist August. An appeal from an aibitrator^ is not 
analogous to an application for a new trial of an action where security was not 
formerly required {Be Harwood and Abrahams, [1901] 2 K. B. 301, 0. A , 3 
B. W. 0. 0. (n. 8.) 206). 

(o) Hubball v. Eotritt dk Som, Ltd. (1900), 16 T, L. B. 168, 0. A. ; 6 B W. 
0. O. ( 0 . &) 115, n.; Pritchett v. Poole (1897), 76 L. T. 472. 

(r) ShM V. DroUmvaua (1903), 88 L. T. 679. 0. A. ; 5 B. W. 0. 0. (o. s.) Hi. 
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must be made to tbe other side to ascertain whether they are willing 
to give the h.kine voluntarily (s). 

In a proper case the appellant may appeal, or the respondent 
resist the .'ippeal in formd pauperis (a). 

572. The Court of Appeal may remit the award, decision, or 
order io the judge, or order him to state a special case on tbe 
points raised (h). 


573. The order of the Court of Appeal is sent by any party to the 
county court, and is filed. It has then the same effect as a decision 
of the judge (c) and the court must carry it out (d). 

674. An appeal lies without leave from the decision of the Court of 
Appeal to the House of l.ords (e). 

Every appeal is brought by way of petition praying that the matter 
of the order or judgment appealed against may be reviewed (f). 

In every appeal to the House of Lords security for costs must 
be given, unless the app3llant obtains leave to sue in forma 
piinprris (//). 

The juflgment of the House of Lords may for the purposes of its 
enforcement be entered in and made ar order of the Court of 
Appeal {h). 

Sub-Sect. 26 .—Costa. 


675. The costs of the arbitration are in the discretion of the 
arbitration tribunal, whether a committee, arbitrator, or judge (i). 
An arbitrator cannot award a lump sum for costs (A-). 

No court fees are payable })j-ior to the award (1). 


(a) Sftrn/((iid v. Korlh.Ka\tern Htfel (V, Ltd. (190G), 23 T. L. R. 1, C. A.; 9 
R. W. C. (J. (o. s.) 133. Where no time in linuted. for giving the security it must 
be given within fourteen days fi-om tho date of the order requiring it; see 
the rcninrk*^ of Vaughan Williams, L.J., reported (1902), 18 T. L. E. 637. 

(tt) Haiid/rrd v. Clarke {Qeorgr), Ltd., [1907] 1 K. B, 181, C. A.; 9 B. W. 6. C. 
(o. s.) 130. For procedure, see It. S. 0., Ord. 16, rr. 22—31. 

(b) Olasgoto and f^mtJi-Western Mil. Vo. v. Latdlaw (1900), 2 P. (Ct of Sess.) 
708 (Scottish decision). 

I c) Workmen’s Compensation !Rule.s, 1907, r. 72 (1). 
d) /bid., r. 72 (6). 

e) Appellate Juiihdiction Act, 1876 (39 & 40 Viet. c. 59), a. 3. Before tiio 
Workmen’s Compena,ilion Act, 1906 (6 Edw. 7, c. 68), it was decided that no 
appeal would he froin tho decision of the Ooiiit of Session in Scotland in a 
workmen’s coinpensaliou case to the Uousa of Lords ( Osborne v. Bardau Curie 
tk Co,, [1901] A. 0. 269 ; 4 B. W. C. (o. s.) 149). An appeal is now given bv 
the Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68), Schod. II. (17) (b). 
Ah to such appoalB in cases where the accident happened boiore the Act of 1906 
came into operation, see Mackay v. ftoaie (1911), 66 &1. Jo. 87, IT. L. 

(/) App^ate Jurisdiction Act, 1876 (39 & 40 Viet. o. 69), s. 4; see title 
Pbacticb and Peookduhe. 

(</) See Appeal (Forniii Pauperis) Act, 1893 (58 & 57 Viet. c. 22). 

(A) Hodgson v. West htanley Colliery Co. {Owners) (1910), 3 B. W. 0. 0. 392, 
0. A. 


U) Workmen’s Compensation Act, 1906 (0 Edw. 7, e. 68), Sched. 11. (7). 
Suhiect, in the case ot a judge or arbitrator appointed by him, to rules of court 
(« td.; see p. 216, ante). 

(k) Gardner v. Cox (1910), 3 B. W. C. C. 246, 0. A.; apparently overruling 
Waiand V. Great Westtrn Bail. Co. (1900), 16 T. L. E. 297, C. A.; 2 B. W. 0. 0. 
(o. B.) 146, where such a course was upheld. 

(0 Workmen’s Compensation Act, 1900 (6 Edw. 7, c. 68), Sched. H. (13). 
Where the workman and employer request the registrar to refer tho "workman's 
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576. Special costs incurred by a workman in obtaining a certificate 
from a medical referee which ie used in the arbitration, or in 
submitting himself for examination to a medical referee, may be 
allowed (m). 

577. An arbitrator must not lay down a general rule as to the 
costs of proceedings (u), or make a successful respondent pay the 
costs of the applicant (o), but where the offer of the employer in 
his answer is ambiguous, he may be made to pay costs thereby 
occasioned (p). In dealing with costs any offer made by the 
employer may be token into account (?). An employer may 
receive costs of the arbitration, though his contract with an insurer 
may include an indemnityi against costs (r). 

578. All costs must be taxed in accordance with the rules, 
and such taxation may be reviewed by the judge («). Costs 
awarded by a committee or arbitrator appointed by the parties 
must be taxed by tbe registrar of the court in which the memo* 
randum is registered (t). 

% 

579. The court may (a) deduct from compensation all or part 
of the costs thrown away by the plaintiff bringing an action 
instead of proceeding under the Act (&}. An appeal lies from thp 
decision of the judge, on the question of deduction of costs, to 
the Court of Appeal (c). The judge may refuse any costs of 
assessing compensation if ho is of opinion that they were all 
occasioned by the bringing of the abortive action (d). The judge’s 
discretion is almost absolute, and ho may order the successful 
defendant in the action to pay all the costs of the proceedings (r). 


condition” to a medical referee under Workmen’s Compensation Act, 1906 
(6 Edw. 7, c. 58), Sched. I. (16), a foe not exceeding £1 may be charged {ibid.). 

(m) Workmen’s Compensation Rules, 1907, r. 61 (4), (5). There is also power 
to award under scale A of tlio County Court Fees a number of items which were 
only formerly allowable under hcule B (tbid., r. 61 ( 1 )). 

(«) Kii/by Jk Co. v. Cox (No. 2), [1904] 2 K. B. 208 ; 6 B. W. 0. 0. (o. s.) 1.61. 

(o) Jones V. Great Central Rail. Co. (1901), 4 B. W. 0. 0. (o. S.) 20, 0. A. 
Andrew t. Grove, [1902] 1 K. B. 626. 

(p) Nteholson v. Thomas (1910), 3 B. W. C. 0. 4.V2, 0. A. 

(g) Workmen’s Com^nsatiou Rules, 1907, r. 61 (3). For scales of costs in 
the county courts, see Yearly County Court Prar tice, 1911, 8 oG. 

(r) Cornish v. Lynch (1910), 3 B. W. 0. 0. 343, 0. A. 

s) Workmen’s Compensation Act, 1906, Sched. 11 (7). In all cases for the 

S urpose of allowance and taxation of costs the judge or arbitrator, or in 
efault the registrar, must, where the subject-matter is not a capital sum, 
decide what amount shall be Pernod to be the subject-matter of the arbitration 
(Workmen's Compensation Rules, 1907, r. 61 (2)). 

(<) Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68 ), Sched. II. (7). For 
review of taxation, see Workmen’s Compensation Rules, 1907, r. 63. 

See p. 196, ante. 

Workmen's Compensation Act, 1906 (6 Edw. 7, o. 68 ), s. 1 (4). It is often 
ioult to say what costs have been thrown away by the bringing of the action. 
The two procedures are very different. < 

S Williams v. Army and Navy Auxiliary Co-operative Stores (1907), 23 
, R. 408 ; 0 B. W. 0. 0. (0 sj 134. 

(d) Sheggs v. Keen (1899), 1 B. W. C. 0. (o. s.) 35, 0, A. 

(e) Cattermole v. Atlantic Transport Go. (1902), 1K. B. 204,0. A.; 4 B. W. C. C. 
(O. 8 .) 28; Buoh a course would ^perally be wrong {iltid., per 6 tIBI,tno, L.J.). 


Sect. 3. 

Woikmen’i 
Compdosa* 
tion Act, 
1900. 

Special coats. 

No general 
rale. 


Taxation. 


Costa of 
abortive 
action. 



242 


Masivr and Skbyant. 


Bbot. S. 
Workmen’s 
Compensa< 
tion Act, 
1006. 

Recovery by 
flolicitor or 
ftgeat. 

Application. 

Recovery. 


Ko set-off ot 
costs ot 
abortive 
appeal. 


Annual 
returns ot 
injuries. 


Special 

register. 


580. No solicitor or agent can recover from a workman any 
costs, or claim a lien on, or deduct any costs from the compensation 
awarded or agreed to be paid, except such sum as the committee, 
arbitrator, or judge may allow (/). Such costa must be taxed on 
the scale prescribed ig). 

An aiiplication by a solicitor or agent for costs against a work¬ 
man {h) must be made to the arbitration tribunal which deals with 
the matter (i). 

Where costs are awarded to a solicitor or agent against his client, 
or a lion is given to him on the sum awarded, or agreed as com¬ 
pensation, or ho is allowed to deduct costs from such sum, he can 
obtain the same from the party liable to pay the compensation, but 
only to the extent of, and in the manner in which such person is 
liable to pay the workman {k). 

Tf the party liable to pay compensation refuses, or makes default 
in payment oi such costs, execution may by leave be issued against 
him % the solicitor or agent, and payment is pro tanto payment of 
the compensation awarded (Z). 

• 

581. A county court judge cannot set off the costs of an unsuc¬ 
cessful appeal by the workman against the costa to which he is 
entitled in a subsequent arbitration (w). 

Sub-Seot. 27 .—Mtacellaveoua Provisions. 

582. Annual returns of injuries in respect of which com¬ 
pensation has been paid may be required by the Secretary of State 
from ovory employer in any industry to which he directs this rule 
shall apply (w). 

583. A special register is kept in every county court, in which 
every proceeding under the Act (o) before the judge, or arbitrator 
appointed by him, is to be recorded (p). 


(f) Workmen’s Comjjensation Act, 190b (6 Edw. 7, o. 68), Schod. II. (14). 
(ijr) Und. The committee, arbitrator, or judj^e dirocts the scale on which 
the costs are to he taxod. If there is no diiection, then they are taxed 
according to the scale which would have been applicable if the proceedings h‘ d 
been an action in the county court (Workmen s Compensation Rules, 1907, 
r. 61 (1)). Special fees may be allowed under the County Court Rules, Ord. 63, 
IT. 7, 8 (Workmen’s Compensation Rules, 1907, r. 61 (1)). The solicitor to 
whom costs are awarded may take the same out of court {ibid., r. 64). 

(A) I.e., undor the Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68), 
Sohed. II. (14). * 

(») Workmen's Compensation Rules, 1907, r. 66. If the arbitration is held 
before an arbitrator appointed by the judge, and the application is not made to 
him at the time, it must afterwo^s be made to the judge {ibid,, r. 66 (3)}. For 
procedure, see ihd., r. 66, Form 64. 

(A-) Ihid., r. 66 (d). For procedure, see ibid., r. 66. 
h) Ibid., r. 66 (e), (f), 

(«t) Sutton V. Great Northern Sail. Co, (No. 2) (1910), 3 B. W. 0. 0. 160, 0. A. 
(») Workmen’s Compensation Act, 1906 (6 Edw. 7, o. 68), s. 12 (1); see 
Older ot Secretary of State dated 15th January, 1908; Ruegg, Employers’ 
Liability and Workmen’s Compensation, 8th ed., 906. 

(o) Workmen's Compensation Act, 1906 (6 Edw. It o. 66). 

(p) Woikinen’s Oompeneatioti Bales, r. 81. 
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584. Money paid into one county court may be transferred to 
any other, whether situate in the same part of the United Kingdom 
or not (g). 

585. Compensation may be invested by the registrar in the Post 
Office Savings Bank, or in the purchase of an annuity from the 
National Debt Commissioners through the Post Office, or placed on 
deposit in the Post Office Savings Bank, and this notwithstanding 
that it exceeds the amount allowed by statute (<*)• It is to be paid 
out only on the order of the Treasury, or, subject to regulations, by 
ol^r of the judge or registrar («). This provision does not prevent 
the persons entitled to the compensation investing other money in 
the Post Office Savings Bank (t). 

586- The duty of the judge, or arbitrator appointed by him, is 
part of the duties of the county court (u). 

The filing and service of documents and notices is prescribed by 
the Buies (a). 

Procedure, when not provided for by the Buies made under the 
Act (6), is governed by the general procedure and Buies of the county 
court, so far as such procedure is applicable to proceedings by 
way of arbitration (c). 

The forms attached to the Buies may be used or any other forlhs 
which are appropriate (d). The registrar or his clerk must give 
assistance to any illiterate person in filling up the forms (e). 

587. A convention (/) with Prance exists by which British subjects 
and their dependants, meeting with accidents in the course of their 
employment in that country, are to enjoy the benefits given to French 
citizens by the legislation in force there, in regard to the liability 
of employers in respect of such accidents. Beciprocally, French 
citizens who meet with accidents in England have the benefit of 
the legislation in force in England (g). 

His Majesty may, by Order in Council, modify the Act {h) in such 
manner as may be necessary to give eil'ect to the convention (/<}• 


(j) Workmen’s Compensation Act, 1906 (6 £«lw. 7, c. 58), behed. 1. (6) ; 
Workmen’s Compensation Buies, 1907, r. 76. 

r) Workmen’s Compensation Act, 1906 (6Edw. 7, c. 68), Sched. 1. (10), (11). 
' Ibid.. Sohed. I. (12). 

't\ Ibid., Sched. I. (13). 

u) ibid., Sched. II. (12). 

a) Workmen’s Com^nsatioit Buies, 1907, r. 77. 

Workmen’s Compensation Act, 1906 (6 Edw. 7, a 68). 

Workmen’s Compensation Buies, 1907, r. 80. 

d) Ibid., r. 84. 

e) Ibid., r. 85 (2) (Buies of 31bt March, 1911). 

[f) Concluded 3ra July, 1909; see Order in Council, 22Dd Norember, 1909 
(Statutory Buies and Oraeis, 1909 (No. 1372—444), Master and Servant); 
see Buegg, Employers’ Liability and Workmen’s Compensatiou, 8th od.,*912 
(ff) For procedure, see Workmen’s Compensation Buies, rr. 86—^93, Forms 55 
66b, 67b, 50, 61, 67a, d7i), 68A, 69b, 63 (Buies of Slst March, 1911), and see 
p. 160, ante. 

(h) Workmen's Compensation (Anglo-Frendi Convention) Aot, 1909 (9 
Edw< 7, 0 . 16). Such an Order has been made; see note if), sujara. 
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Part X.—Liabilities of the Master to 
Third Persons. 

Sect. 1.— General Prindplee 
Sub-Seot. 1.— In Contract. 

588. Where a servant, acting under the express instructions of his 
master, enters into a contract with a third person, the master is 
liable to the third person upon the contract, provided that the 
servant, in making the contract, has strictly observed the tenor of 
his instructions (i). If, therefore, the servant, without the know¬ 
ledge of his master, departs from his instructions (k) and makes a 
contract different from that which he was in fact authorised to 
make, the master is not liable merely because of the existence of 
the oiiginal authority (/). Thus, a servant who is authorised to 
buy goods on behalf of his master must, in the absence of 
circumstances pointing to a contrary conclusion (m), buy them for 
cash (h); he cannot, therefore, by buying them on credit, unless 
authorised to do so, render the master liable to pay for them (o). 
Even the fact that the master takes the benefit of his servant’s 
contract does not necessarily impose any liability upon the master 
under it, since he may be una^^^lre that the contract, the benefit of 
which he takes, differs in its terms from the contract which he autho¬ 
rised ( 2>)- If, therefore, he has arranged that the servant is to pay for 

(j) Mrfialfe V. l.uMtilfii (1814), 1 Car. & Kir. 309; ff^year v. Hawke (1803), 
C 72; comp.iro JlarnlTo v. Durnnnd, [1904] 2 K. B. 10, C. A.; Oretton v. 
Mcfs (1878), 7 Ch. 1). 839; and see also, generally, title Aoenct, Vol. I., 
pp. 201 et s«q. 

(A’) CoUen v. (Jaritner (1856), 21 Boav. 540. 

(/) Acei/ V. Ftrnte (1840), 7 M. & W. 161, As to the rosponsibiUty of a 
master who employf an illiterate servant to enter into a contract which 
necessarily involves the signing of a written document, see Foreman v. Orrat 
Western Bath Co. (1878), 38 L. T. 861, 

(m) Maunder v. Cotv/ert (1817), 2 Stark. 281; Summers v. Sedomon (1867), 7 
E. & B. 879; see, fuither, p. 246, posl No authority to pledge the master’s 
credit is to he implied fiom the mere necessity of the case; see title Aoexcy, 
VoL I., p. 165 ; Havtat/ne v. Bourne (1841), 7 M. & W. 595 (where monev was 
borrowed for the purpose of preventing a distress; as to the rights of a fenuer 
in such a case, see Bunnati/ne v. MacTver, [1906] 1 K. B. 103, 0. A.). 

(«) Wright v. Olyn, [1902] 1 K. B. 746, 0. A.; Jtusby v. Scarlett (1803), 6 
Esp. 76; Stubbing v Heintz J^1791), Peake, 60 [47]. 

(o) Maunder v. Conyers, supra; Stubbing v. Jleini*, supra; Pearce v. Bogers 
(1800), 8 Esp. 214. The eame principle appliesiwhen the servant is auiiiorised 
to sell goods on his master’s behalf (Kaye v. Brett (1850), 5 Exob. 269; Curlewts 
V. Bir^eck (1863), 3 -P. & F. 804; Howard v. Chapman (1831), 4 0. & P. 508); 
or to receive payment (Thorold v. Smith (IIOQ), 11 Mod. Rep. 87; compare 
Bairctt V. Deere (1828), Mood. & M. 200; JVtlltams v. Ooodwtn [1826), 2 C. a P. 
257) A servant who is authorised to receive payment bv cheque may take a 
oheniio payable to himself, provided that it is honoured (^IFalAer v. Barker (1900), 
16 T. L. R. 893; compare Hogarth v Wherhy (1875), L. R. 10 0. P. 630). Ka 
to the effect of tender of payment to a servant, see Moffat v. Parsons (1814), 
6 Taunt. 307. 

(p) But if he takes the benefit of his servant’s contract with knowledge of the 
facts, his conduct ainountH to a ratification of the contract as made (Bristow v, 
Whitmore (1861), 9 II. Cas 391), and see p. 246, post. 
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the goods himself (q), or if he has given the servant the money lo 
pay for them (r), the failure of the servant to pay for the goods in 
accordance ^th his instructions does not of itself render the master 
liable, even though the goods are in fact used for the master’s 
purposes («). Where, however, the contract is capable of severance, 
the master remains liable to the extent to which the contract, as 
actually made, is in accordance with his instructions, though his 
liability extends no farther (a). 

689. The master is not, as a general rule, liable upon the 
contracts entered into by his servant without express authority, 
since the relation of master and servant does not in itself confer on 
the servant an implied authority to bind his master (h). An 
authority to bind the master may, however, be implied from the 
circumstances of the particular case, and the master will bo then 
liable notwithstanding that the servant disobeyed his iiisLi ac¬ 
tions (r). 

690. Where the master is aware that the servant is making a 
particular contract on his behalf and does not interfere, he is 
precluded from afterwards denying liability on the ground that the 
servant had no authority to make the contract in question, since he 
has by his conduct held out his servant to the person with whom 
the contract is made as having authority to make it (d). 

591. Where the unauthorised contract is afterwards ratified by 
the master with full knowledge of its terms, he is liable upon 
it (e). He cannot, after ratification, rely either upon the defence 
that the servant had no authority to contract on his behalf (/), or 
upon the defence that the servant departed from his instructions 


(q) If right r. Olf/n, [1902] 1 K. B. 746, 0, A., roramonting on Prenoiia v. Ahel 
(1796), 1 Esp. 360, and liimetl v. Hampayo (1821), 1 C & 1*. 254. 

(r) Rushy v. NraritW (1803), o Esp. 76; Miller v. Hamilton (1832), 6 C. &, P. 
433. But it is othorw^e where the mabter authorises the servant to huy on 
credit and the servant misapproprutes the money which the master afterwards 
gives him to pay with (liusby v. Scailett, suj>ra). 

(«•) fitubbing v. Jleuiiz (1791), Peake, 66 [47]; Maunder v. Conynt (1817), 2 
Stark. 281; I'eane v. Rogers (1800), 3 Esp. 214. 

(а) Hunter v. Jierkeleg {Countess Doimgtr) (1836), 7 0. & P. 413 (where the 
defendant was also held entitled to bot off a previous payment made under 
a coutraut which had been varied without bor knowledge); compare Jiuts 
{Marchioiuss) v. Mason, Ejc i^arte Heinl (1819), 7 Moo. P. C. (J. 1. 

(б) Hiscox V. Oreemuood (180^, 4 Esp. 174, Maunder v. Congem, supra; 
Waters T. Brogden (1827), 1 Y. & J. 467. The master is not lu any event liable if 
the third person looked cxclubivply to the servant (H iltunmon v. liai hmiXWl), 
7 H. & N. 899). 

(c) Aa the liability of the master depends on the application oi the general 
principles of agency, reference should be made to title AoBifOY, V'ul. J., 
pp. 1^ it aeq. 

(d) Williamson v. Barton, supra (^where the court w'as equally divided on the 
fai^); and see title Aqexcy, Yol. L, pp. 158, 159; and, generally, title 
Estovpkl, Vol. XIII., pp. 388 et seq. 

(e) Bristow v. Whtimorc (1801), 9 IT. L. Cas. 391. In atcoidance with the 
same principle the master may ratify an unauthoribod contract and enforce it 
{Fogter V. Bates (1843), 12 M. & W. 226). As to ratihoatiOQ geoeially, see title 
AgekOT, Vol. 1., pp. 173 et seq. 

(/) Compare Bird v. j9re«B(lS50), 4 Excli. 786. 
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and made a contract differing from that which he was autho¬ 
rised to make (g). It is essential, however, that the master should 
at the time of ratification be fully aware of the facts Qi). Thus, 
if a servant, authorised to bay goods on the master’s behalf, 
buys them, in excess of his authority, on credit, the retention of 
the goods by the master, in ignorance of the fact that his credit 
was pledged, cannot be treated as a ratification (i). 

592. Where the master, from time to time, allows his servant to 
make contracts of a particular class on his behalf without express 
authority, or ratifies them wlien made, without notifying the person 
with whom they were made of the fact that they were made without 
authoiity, the conduct of the master may amount to a representation 
to such person (k) that the servant has authority to make contracts 
of that class on his master’s behalf (Z). 

693. Where the servant, whilst acting in the ordinary course of 
his employmont on his master’s behalf, makes a contract which 
falls within the apparenc scope of his authority, the master cannot 
escape liability on the ground that he did not authorise the making 
of the contract (m), nor even on the ground that he forbade his 
servant to make it (w). All persons dexling with the servant are 
entitled to assume, unless they have notice to the contrary (o), that 
he possesses the authority which it is usual for a servant in his 
position to possess (p), and his master, by placing him in that 
position, impliedly holds him out as having such authority (j). 
Where, therefore, it is sought upon this ground to fix the master 
with liability upon his servant's contract it is necessary to take into 
consideration the following matters, namely :— 

(1) The nature of the contract. The contract must be a contract 

{< 7 ^ Bristow V. ^Vhltm(»e (18G1V 9 H. L. Cas 391. 

(/i) Compare iS'ai'ery V. (1856), 5 H. Tj Cas 627; Spademan v. Evari'^ 

(186S), 1j. R. 3 H. Ti. 171; Marsh v. Jonph, [1897] 1 Oh 21.i, 0. A.; La Banqu, 
JatqiKs-Cartier v. La Banque d'Epaiyiif rfe la i\t6 et du IJiatrtct de Montreal 
(1887), 13 App. Cas. Ill, P. 0. 

l») Wrujht V. Ohjn, [1902] 1 K, B. 74C^ 0. A,; Buahii v. Scarlett (1803), 

6 lisp. 76; Sliihbing v. Hemtz (1791), Peake, 66 [47]; Matmder v. Cortven 
(1817), 2 Stark. 281; Pearce v. JRoqrrt (1800), 3 Esp. 214. 

\k) Earquharson Biothera v. Kmg cfc Co., [1902] A. 0. 325 and see titles 
Aqenoy. Vol. I., pp. 158 H seq., 204 et aeq .; Estoppel, Vol. XITI., pp. 382, 383. 

(l) Hazard v. Treadwell (1722' 1 Stra. 606; Todd v. Rdbtnion (1825), 
Ey. & M. 217; Spooner v. Browning (1898), 78 L. T. 98, 0. A. (where it was 
held on the facts that there' had been no holding out by the master). 

(m) Jtichardnm v. CaMwrtgM (1814), 1 Car.Kir. 328; Niikson v. Brohan 
(1718), 10 Mod. Eep. 109 ; SmUh v. IMl Gla‘~8 Co. (1862), 11 0. B. 897. 

(n) Edmunda v. Buahell (1865), L. E. 1 Q. B. 97; compare Montaignac v. 
ShiUa (1860), 15 App. Cas. 357, P. C., where the authonty was only to be 
exercised in certain circumstances ; and see title AOENOV, Vol. I., pp, 164, 201. 

(o) Jordan v. Norton (1838), 4 M. & W. 155 ; compare Intemaiional Sponge 
Importera, Ltd. v. Wait (Andreuf) dt Sana, [191lt A. 0. 279. 

(p) Watteau v. Venwick, [1893] 1 Q. B, 346, 0. A.; Jitchardaon v. Cartwright, 
aupra ; Smith y. Evil Olasa Co., aupra; Howard v. Sheward (1866), L. E. 2 0, P. 
148 ; compare Barrdtt y. Deere (1828), Mood. & M. 200. 

(o) Miller y. Hamilton (1832), 5 0. & P. 483; Brodka y. HaaaaS (1883), 49 
L. T. 569, with which contrast Brady y. Todd (1861), 9 0. B. (n. s.) 592; Seal 
and Peraonal Advance Co. y. Pkalempin (1893), 9 T. L. fi. 569, O. A. 
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the making of which is incidental to the duties which the servant 
is employed to perform (r). 

(2) The circumstances of the servant’s employment. The implied 
authority of a servant must, as a matter of course, vary according 
to the nature of the servant’s employment, and need not necessarily 
include an authority to contract at all. Servants are of different 
grades, and the authority to be implied in the case of one servant 
may be more extensive than in the case of another holding a more 
subordinate position (s). The servant may be employed to perform 
a particular duty only, in which case he has no general authority 
to bind his master by contract (t). If the making of a particular 
class of contracts is incidental to the duty which he is employed to 
perform, any contract of that class will bind his master, on the 
ground that an authority to make it is to bo implied from the 
nature of his employment (a). Where, however, tho contract belongs 
to a different class, the master is not liable, since his servant is no 
longer acting in the course of his employment, and has therefore 
no implied authority to make it (h). If, on the other hand, the 
servant is given a general authority to conduct his master’s 
business, his authority is wider in its scope, and the master will be 
liable upon all contracts made by the servant in the ordinary course 
of business (c). 

(8) The business of the master. The business of tho master 
must also be taken into consideration, since all servants employed 
to perform the same duty do not necessarily possess the same 
implied authority. Thus, a servant who is employed to sell a horse 
on behalf of his master has no implied authority to give a warranty, 
if his master is a private person (d), though if his master is a 


(r) lt%c}iard’ton v. Oarfu,ri(jiht (iSll), 1 Car. & Kir. i2S; v. Mmtm 

n883), Cab. & Kl. 7.1, Hmith v Hull Glass Vo (IS62), 11 (’. 897; Ittal a^id 

Persotial Adiame Co. v. PhaJunpin (1893), 0 T. L. B. Jb9, 0. A.; couipare 
Sanflrrson v. Bell (1831), 2 Cr (Sc M. 301. 

(4) Contrast talker v. Gteai WiHixsn Rail. Co, (^1867), L. B. 2 Exch, 228, with 
Cox V, Midland Couuttea Rati. Vo (1819), 3 Exeb. 268; and comiiare Lani/an 
V. Great Weafern Rati. Co (1S73), 30 L. T. 173, Fx Oh. 

(1) Cox y. MvMand ComUtfs Rail, Co., nupra 

(o) Btchardaon v. Vartivright, supta. The iait th it tho niastor his provioii'ily 
ratihed siuulax contracts made by servants holding' Minilar pohitious to that of 
the servant m question is evidence of tho servdni’i authority {Cat v. Midland 
Coantwa Rati. Co., supra); conipaie Thorold v. bmith (1706), 11 Mod. Eep. 87. 

,(6) Hawtayney. Bourne (1811), 7 M. & W. 395; Linford v. Piovinctal Horse 
and Cattle Insurance Vo. (1864), 34 Loav. 291; Reynolds v. Jex (1865), 7 13. 
& S. 86; A.-G. v. Jackson (1846), 0 Haro, 353; Re Southport and JVeat 
Lancashire BanJevny Co. (1886), A T. L. E. 204, C. A ; Re Cunningham <fc Co., 
Ltd., Simpson’s Claim (1887), 36 Ch. D. 632; compare A.-O. v. Briggs, A -Q. 
T. Birmingham and Oxford Junction Rail. Co. (1855), 1 Jur. (x. s ) 1084. 

fc) Fain r. Harnsan (1790), 3 Term Eep. 737, 760. Fast India Co. y. ITensUif 
(1794), 1 Bsp. 112; Walher v. Great Meitem Rail. Oo., supra; Smith v. Hull 
Glass Co, supra; Myers v. Wxlhs ^1856), 18 C. B 886: Summers v. Solomon 
(1867), 7 E. & B. 879; ToUerdsU y. lareham Brick Co (1866), L. E 10. F. 
674; Sandeman y. Scurr (1866), L. E. 2 Q,. B. 86; Oeake y. Jackson (186J), 36 
L. J. (C. P) 108; Beer y. London and Parts Hotel Co (1875), L. E. 20 Eq. 412, 
Watteau v. Fenwick, [1893] 1 Q B. 346, with which contrast Daun v. 
Simmtns (1879), 41 L. T. 783, C. A (whore the servant’s authonty was limited 
by usage). 

(d) Brady y. Todd (1861), 9 0. B. (x s.) 592; compaie Iltbjeary. Hauke 
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horse-dealer a warranty given hie servant will bind the master, 
even though given contrary to his express instructions (e). Where, 
however, the master carries on a particular business, it is to be 
presumed that his servants possess the authority usually possessed 
by other servants in a similar position in the same kind of 
business C/). 

(4) The express instructions of the master. The master is bound 
by all contracts falling within the apparent scope of the servant’s 
authority, notwithstanding that he has by express instructions 
limited his authority or prohibited its exercise altogether (g). A. 
person who is acquainted with the facts cannot, however, hold the 
master liable upon any contract made in excess of the servant’s 
real authority (h). 

594. Where the servant has been authorised to enter into 
contracts on his master’s behalf, the master may be liable upon 
contracts made by his servant even after his employment has ended 
or the authority has been otherwise withdrawn. The liability of 
the master continues until the persons with whom the servant had 
authority to deal have received notice (t) that his authority has 
been withdrawn {k). It is immaterial whether the original autnority 
was express (/), or whether it was to be implied from the servant’s 
employment (/a) or from the conduct of the master (n). 

Sub-Sect. 2.— In Tort. 

595. Where the master expressly authorises his servant to do a 
particular act, which is in itself a tort(o), or which necessarily 
results in a tort (p), the master is liable to an action of tort at the 
suit of the person injured. His liability is equally clear where he 
ratifies a tort committed by his servant without his authority (g). 


(1803), 6 Esp. 72 (whore the authority of the servant extended to giving a 
warranty); see Miller v. Imu ton (ISOl), 15 0. B. (if. s.j 834. 

(e) Howard v. Sheward (1866), It. E 2 0. P. 148. 

(/) See ijov V. Midlawl CounUea Mail. Co. (1849), 3 Exoh. 268; oompare 
Iteynolda v. Jex (^1866), 7 B. & S. 86. 

((/) Smith V. M‘GHtre (1858), 3 H. &N. 654,561; Page v. Great Northern Rail, 
Co (1868), 2 1. E. 0. L. 228. 

(h) Jordan v. Nentm (1838), 4 M. & W. 155. 

(*) It m not aufllicient to give notice to a servant of a person with whom the 
servant; has dealt on behalf of his master {Orathitui v. Freeman (1800), 3 Esp. 8^. 
But it may be infeiied from oirci.mstances such as the lapse of time, or tllB 
failure to send in accounts to the master, that such person is aware of the 
revocation of authonty {Staiely v. Uzttllt (1860), 2 F. &-F. 30); and see title 
AcKKor, Vol. I., pp. 236, 236. » 

(/() Aste V. Montagve (18d8}> 1 F. & F. 264; compare « v. Uarrxson. 
(1609). 12 Mod. Eop 346. 

(l) Compare Cnrlmns v. Jltrkbeck (1863), 3 F. & F. 894. 

(m) Aste V. Montayne, mpra. 

(n) Stavelu v. Crtellt, supra; Swinm^s v. Solomon (1867), 7 E. 4; B. 879. 

(o) ftntish Mutual Banking Co v. Ckanmood Forest Rati. Co. (1887), 18 
Q. B. D. 714, 0. A., per Lord Esuuu, M.B., at p. 717. For the princildes of 
tort, see title Tobt 

(jp) Gregory v. Piper (1829), 9 B. & 0. 591; compare Pitts v. Ktngshridgs 
JTi^umy Board (1871), 25 L. T. 195 ♦ 

{q) Wi'^on V. Ttanman (1846), 6 Man. & G. 236 ; Lewis v. Read (1645), 
13 I4> & W. 834; Hilbery T. Hatton (1864), 2 H. & C. 822; Carter v. 
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696. Where the act which the servant is expressly authorised to 
do is lawful, the master is nevertheless responsible for the manner 
in which the servant executes his authority (r). If, therefore, the 
servant does the act in such a manner as to occasion injury to a 
third person, the master cannot escape liability on the ground that 
he did not actually authorise the particular manner in which the 
act was done («), or even on the ground that the servant was acting 
on his own behalf and not on tlmt of his master (t). 

597. In order to render the master liable for the torts committed 
by his servant it is nut, however, necessary to prove that the 
servant was acting under express authority from his master (a). 
The liability of the master extends to all torts committed by the 
servant for the benefit of his master, within the apparent scope of 
his authority, and in the course of his employment (b). The relation 
of master and servant amounts to a representation by the master 
that the servant has authority to perform the duties which he is 
employed to perform, and to do such acts as are incidental to their 
performance (c). Where, therefore, a tort committed by the servant 
falls within the scope of Ihe authority to be implied from his 
employment, the master cannot escape liability on the ground that 
he gave his servant no authority to commit torts (<£), or even on the 
ground that he had expressly prohibited the servant from com¬ 
mitting the tort in question (c ). Nor is it any defence for the 
master to show tliat the tort would not have been committed if the 


St ^far^/ Abbofi, Ktminqton,^ Vestry (1900), fit J. P. 548, 0. A.; and nee 
p. 255, post, Aa tn the roquiaites of rntilicntion, aee title Aoenot, Yol. I., 
p. 173. 

ir) Freeman v. Roalur (1S49), 13 Q. 11. 780; Hatch v. Hale (1S50), 15 Q. B. 
10; Tinker v Avhidye Jhyhway Board {1S88), 53 J. P. 87 ; compare Hurry v. 
Itnlman and Sutcliffe (1831), 1 Mood. Ac H. 126; Smith v. Hoodwin (1833), 
4 B. & Ad. 413. Apart from the relation of master and servant, a person 
direoting another to do a particular act is not necessarily responsible as to the 
manner in whi< h it is done {Lucas v. Mason (1875), L. B 10 Bxch. 251). 

(«) See p. 250, post. 

(f) British Mutual Banking Co. v. Charmoood Forest Rail. (70.(1887), 18 Q B. D. 
714, 0. A.; He Muftutl Aid Permanent Benefit Building Society, Kr parte Jamee 
(1883), 49 L. T. 530; compare Hambro v. Burnand, [1904] 2 K. B. 10, O A. 

(a) But theie must be evidence that the parties stood in the relation of 
xnaBter and servant {Powell v. M'Qlyun and Bradlaw, [1902] 2 I. R. 164, 0. A. 

a here it was held that the existence of the relation was not to be inferred from 
neie offer to pay expenses after the accident). 

(5) Limmu v. London General Omnibus Co. (1862), 1 II. & 0. 526, Ex. Ch., per 
WmiilSS, J., at p. 689 ; Barwick y. English Joint Stuck Bank (1867), L. B. 2 Exch. 
269, Ex. Ch., per WriXKS, J., at»p. 265, approved in Mackay y. Comnurctal Bank 
of New Brunswick (1874), L. R. 5 P. C. 394, and in Ll^d y. Grace, Smith <fe Co., 
[1911] 2 hL B. 489, C. A. ; see also Smith v. Martin and Kingston-wpon-HuU 
Corporation, [1911] 2 E. B. 775, 0. A, and pp. 252 B seq., post. In accordance 
with the same principle, whore scienter is necessary to make the master liable, the 
knowledge of the servant may be imputed to the master {Baldwin y. Casella 
(1875), L. R. 7 Exch. 325); see title Aniust,s, Vol. I, p. 373, 

(c) See Smith v. General Motor Cab Co., Ltd., [1911] A C. 188, and p, 254, 
post. 

(d) Barwick y. English Joint Stock Bank, supra; see Glasgow Corporotwn y. 
Itorimer, [lEll] A. C. 209; and p. 25tk, post. 

le) Lvtnpus v. London General Omnibus Co., supra; see Gordon v. jSoft (1849), 
4 Exch. 365, }<&• Boivx, B.', at p. 367, and p. 252, post. 

H.L.—IXt 


SPOT. 4. 

Gentnl 

PrinehidBS. 

Manner of 

exacnting 

aathonty. 


Apparent 
scope of 
aumorlty. 



260 


Masteb Aim SsRVAin’. 


SSOT. 1. 

General 

Brinciples. 


Crime. 


Two olamee 
of toTtioni 
acts: 


(1) Lawful 
act tortiouBly 
performed. 


Oenrant had not exceeded his inslruclione (/). The master has 
put the servant into a position to ^ a particular class of acts on 
his behalf (/y), and he must therefore accept responsibilify lor his 
doing of any such act by his servant, provided that it is done in 
furtherance of the master’s business and lor the master’s interest (h). 
Where, however, the servant merely avails himself of the oppor¬ 
tunity afforded by his employment to commit the tort solely for his 
own purposes, the master is not liable (i). 

598. In accordance with the same principles, the master is not 
exempt from liability in tort (k) because his servant’s act amounts to 
a crime, provided that it is an act for which he would otherwise be 
liable (f). Where, however, the commission of the crime has the 
effect of severing the connection between the master and his servant, 
or otherwise falls outside the scope of the servant’s employment, the 
master is not liable (m). 


599. For the purpose of determining the master’s responsibility 
for tbe torts of his servant (n), it is necessary to distinguish two 
classes of tortious acts, namely: 

(1) Acts which are tortious because of the manner in which they 
are performed ; 

(2) Acts which are tortious in themselves. 


600. It is the duty of the master, as regards third persons (o), 
to employ servants reasonably competent to discharge the duties of 
their employment (p). Where, therefore, a servant in the course 
of his employment does an act which he is clearly authorised to do, 
the master is responsible for the manner in which the act is done {q); 
and if, through want of due care, skill, or diligence on the part of 
the servant, whether in the use of the master’s property (r) or 


(/) Hatch V. Hale (1850), 1ft Q. IJ. 10. 

{<j) HaruHclc v. Engheh Jmnt Stock Bank (ISO*?), L. R. 2 Exch. 259, per 
Winins, J., atp. 266; compare Seymour v. Qrtenuood (1861), 1 H. & N. 355, 
Ex. C’h. 

(A) Seo p. 256, post. 

(?) British ^utneU BavSting Co. v. Ohamwood Forest Rail. Co, (1887), 18 Q. B. D. 
711,0. A.; see Boyle v. Ferguson (/. B.), Ltd., L19n] 2 1. R 489, and p. 256, posi. 
(A) Ab to the master's own orimmal rospousibility, see p. 2.57, post 
(1) J)yer v. Munday, [1895] 1 Q. B. 742, 0. A.; see Oeborn v. QHlett (1^*73), 
L. R. 8 Kxoh. 88. 


{m) Cheshire v. Bailey, [1905] 1 E. B. 237, C. A., dietingiiinhing Abraham 
V. Bullock (1902), 86 L. T. 796; oouipare Shato v. Great Western liatl. Co., [18^ 
1 a B. 373. 

(n) As to the Lability dt particular classes of masters, see titles passim. As 

to tort iu general, see title Tocbt. ' 

(o) Inchiding lioensees on the master’s premises (Gallagher v. Humphrey 
0862), 6 L. T. 684)) see, eonfra, Southcate v. Stanley (1860), 1 H. & N. 247, per 
Pollock, O.B., at p. 249. As to the master’s duty as regards his other 
seTTants, see pp. 128 et seq., ante. 

(p) Wanstall v. Podey (1841), 6 01. AFin. 910, n.; Bartonehxll Coal Co. v. 
Ikid (1858), 3 Maoq. 266, H. L. ; The •• Halley ” (1868), 6 Moo. P. C. C. (w. a) 
*^^2, Sivainson v. North Eastern Rail, Co. (1678), 3 Ex. 1). 341, 0. A. 

(S) See note (r), p. 249, ante, and the cases cited infra, 

(r) While V. Boulton (1791), Peahe, 11^81]; M'Manusv. CrUl^ (1800), 1 
East, 106 ; Sharrod y. London and North Webern Bail. Co. (1849), t Dow. A L. 
213;.CAandler v. Broughton (1632), 1 Cr. A M. 29; Green v. London Oenared 
Omnibus Co. (1859), 7 0. B. (K. s.) 290; Ahrahatn v. Bulloek, supra. 



Pabt X.--LiABiLi?n»l vW fH* Maotbr to Third Persons. 


m 


mani^me&t of l^s b^inesB(aX or otherwkie (0, a third person 
sustains iuiury, either in property or in person, the master is U^le 
fius though he had caused the injury himself. 

To render the master liable it is necessary to prove that the servant 
has been guilty of a breach of duty towards the person injured (a>. 
In some oases the facts speak for themselves and raise a priind 
facie presumption against the master of a breach of duty oik the 
part of his servant (b\ More frequently the mere fact that the 
third person has been injured by the act of his servant is not 
sufficient without taking into consideration the surrounding circum¬ 
stances, since the act may not be wrongful in itself, and its tortious 
character may depend upon the circumstances in which it was 
done (c). In this case it is necessary for the person injured to 
prove affirmatively that the servant failed to show due care (d), 
skill (e), or diligence (/). Thus, where a duty towards the third 
party to take care is shown, the master is responsible if his 
servant is shown to have been guilty of an error of judgment and 
mischief is occnsioued thereby (g), or if he saw the danger and 
failed to give warning (/t). 

On the other hand, the master is not responsible whore the injury 


(«) Oilea V. Taff Valt Jtail. To. (1853), 2 E. & B. 822, Ex Ch.; "Apollo" 
{Ouniers) v. Port Talbot Co , Th< “ Apollo" M 6911 A. C. l‘f') 

(t) hunt V. London and NoitJi Weaiern Jlatf. Co. (1600), L. B. 1 Q. S. 2T7; 
Wniidty v. Pepjxr (1876), 2 Q. B. D. 27f>; Belf v. London, JhiqJdon, and Bouth 
Coast Jiatl. Co, (1880), 42 L. T. 173, C A.; Fiveman v. Canterhnry Corporaiion 
(1S7J) L. ii. 6 Q. B. 214 ; Cools v. Afidtand Great Wtsiern Railway of Ireland, 
l1909j a. C. 229, conniileied m Bchofidd v. Ifolton Corporation (1910), 26 T. L. R. 
230, C. A. 

(a) Clarice v. Midland Rail. Co. (1880), 43 L. T. 381 ; Parher v. London 
Qtneial Omnibus Co (1909), 26 T. L. E. is, V. A.; Stmon v. Londim General 
Ommhu Co (1907), 23 T, L. K. 103; TIaee v. London General Omnibus Co. 
(1907), 28 T. L. B. 616; Giand Trunk Railway of Canaiia v. Ramctf, [1911} 
A. C 361, P. 0. 

(J) Scott V. London Dork Co. (1865), 3 H. & 0. 596, Ex. Ch.; Tf^ard t. General 
Omnibus Co. (1873), 42 L. J. (c. p.) 265, Ex. Ch.; Walton {haae) & Co., Ltd. 
V. Vanguard Motor Hus Co,, Lid., Gibhcms v. Vanguard Motor Bus Co., Ltd. 
(1908), 72 J. P. 605; CJiaprontere v. Mason (1905), 21 T. L. B. 633, C. A.; 
Barnes Urban Dtstmt Council v. Lmdon General Omnibus Co. (1908), 100 L. T. 
116. 


(c) North V. Smith (1861), 10 0. B. (n. s.) 672. 

Harris y. Costur (1825), 1 C. & P. 636; Bwldman d Co, y. Smith (1589), 
60 L. T. 708. 

(p) Page y. De/ries (1866), 7 B. & S, 137. 

(/) Dudley y. Smith (1808), 1 Camp. 167. 

(g) Jackson y, ToUett (1817), 2 Stark. 37, per Lord Er.i,ENBOE(nrfln, L.C., 
at p. 38, *‘Ever 7 person who contracts for the conveyance of others is bound 
to use the utmost care and skill, and, if through, any erroneous judgment ou 
his port, any mischief is occdoinned, he must answer for the consequences . . . 
in order to subject the mastei to damages, it must appear that ihezo been 
something to biame on the part of his servant, and he u blamoable if he has 
not exercised the best and soundest judgment on the subject; if he could have 
exercised a better judgment than he did, the owner is liable”; "Apollo" 
(Owners) y. Port Talbot Co., The Apollo," supra / and see title Cariuxhs, 
Yol. IV., p. 45; compare the liability as to carriage of goods, ibid,, p. 8. 

(A) Dwdey y. Smith, supia; but not if he was unaware of the danger and bad 
no reason to anticipate it (Stmon v. London General Omnibus Co., Haas 

V. London Ooneral Omn^s Co., supra); and eee title Carrirbb, Vol. tV.,p. 46. 
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is occasioned bj inevitable accident (i), or where, thongh his servant 
has been guilty of a breach of duty, the proximate cause of the 
injury is not the servant’s act but the contributory negligence of 
the person injured (k). Where, however, the injury, thongh Eictually 
occasioned by the wrongful act of a stranger, is ultimately attribut¬ 
able to the servant’s breach of duty, by which the stranger was 
afforded an opportunity of doing the act in question, the master is 
responsible (0, though it is otherwise where the stranger's act is 
wholly unconnected with the servant’s breach of duty (m). 

601. The master’s liability depends upon the servant’s failure 
adequately to discharge the duties which he is employed to per¬ 
form (n). ft is not sufficient to show that the relation of master and 
servant existed between the actual tortfeasor and the person sought 
to bo made liable (o), or even that the act in the doing of which the 
third persoji was injured was done on the master’s behalf (p). The 
act must be shown to fall within the scope of the servant’s authority 
as being an act which he was employed to perform (</), or at least, 
whieJj was incidental to his employment (/); and unless this is 
established, the action against the master will fail (a). The master 
cannot, however, escape responsilnUty where the act is otherwise one 
for which he is responsible, on the ground that he had forbidden the 
servant to do the act in the monner whicL produced the injury (a). 


(i) Attoii V. Heaven (1797), 2 Esp. 533; Chnstve v. Qrigga (1809), 2 Camp. 79; 
Crojta V. Waierhouae (1825), 3 Bing. 319 ; floltnea v. Mather (1876), L. E. 10 Exch. 
261. 

(A) Reynolds v. Tilling (1903), 20 T. L. E. 57, C. A.; Richmond v. Smith 
(1828^, 6 B. & 0. 9; compare fjtngard v. Kvrkpatrxch (1666), 15 L. T. 245; 
ace title Neqlioenok. The luaHtor is liable if the aoivant could by taking 
reaeouable care have avoided the accident {Spiingett v. Ball (1865), 4 F. & 
172). 

(A lllxdge v. Ooodwm (1831), 5 0. & P. 190 (master liable for damage done by 
his horse and cart, duo to a stranger sti iking the horse while loft unattended 
by soi’vant ); Engelhart v. Farrant cfc Co., [1897] 1 Q. B. 240, 0. A. (servant 
leaving horse and cart contrary to instructions giving opportunity to a lad, 
employed, not to drive, but to deliver parcels, to dnve on, and thus collide with 
plaintiff’s carriage). 

(«i) MiDuwaU V. Greed Western Railway, [1903] 2 K. B. 331, 0. A. ; Murphy 
V. Great Northern Rati. Co., [1897’) 2 I. if. 301, 0. A. 

()i) Lamb v. Palk (1840), 9 0. & P. 629 ; compiiie The Calliope (1889), 11 1'. D. 
138, 0. A.; reversed, [1891] A. 0. 11. 

(o) Hee pp. 253, 256, imt. 

(p) Rariittt V. South London Tramways Co. (1887), 18 Q. B. D. 815, 0. A.; 
see p. 255, post. 

(^) Tehbutt V. Bristol and Exeter Rati. Co. (1870), L. E. 6 Q. B. 73; Barnett v. 
South Lofidon Tramways Co., sujtra; Newlanda y. National Emphyers' AtxidetU 
AMoctalton (1885), ^4 L. J. (o. B ) 428, 0. A.; Neuwith v. Ocer Darwen Indus¬ 
trial Oo-opurattve Society (1894), 63 L. J. (q. b.) 290. It is sufficient if the act, 
though uot strictly falling within his ordinary duties, is habitually done by him 
without question {MRner v. Great Northern Jutil. Co. (1884), 50 L. T. 387). 

(r) Rtuidtman Co. v. Smith (1889), 00 L. T. 70S; Bhma v. Poulaom (187^, 
L- E 8 C. P. 563 ; Welch v. London and North-Western Rati. Co. (1885), 34 W. E. 
166 

(s) London General Omnibus Co v. Booth (1893), 63 L. J. (q. b.) 244; Beard v. 
London General Omnibus Co., [1900] 2 Q. B. 530, C. A.; compare Lygo v. 
Newbdd (1854), 9 Exch. 302; Murphy v. CaralU (186*1), 3 H. & 0. 462. 

Ja) Limpus v. London General Omnibus Co. (1862), 1 H. & C. 526, Ex. Ch.; 
Whatman V. Ftarson (1868), L. E. 3 (J. P. 422; but see Steuens t. Woodward 
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« 02 . The master may, in some cases, be responsible for the 
manner in which an act is done, even though it is done by a 
stranger (h) or by a servant acting outside the course of his employ¬ 
ment (c), provided that the act was done with the permission of the 
servant whose duty it was to do it. In such case the master is not 
liable unless the servant himself is guilty of a breach of duty in 
allowing it to be done (d), and bis breach of duty is in fact the 
effective cause of the injury (e). 

603. It is further necessary to show that the servant, in doing 
the act which occasioned the injury, was acting in the course of his 
employment (/). For this purpose it is not sufficient merely to show 
that the act is one which falls within the scope of his authority (, 9 ); 
the particular act must be shown to have been done by him in the 
capacity of servant and whilst engaged on his master’s business (^). 
If at the time when the injury took place he was engaged, not on 
his master’s business, but on his own, the relation of master and 
servant does not exist, and the master is not therefore liable to 
third persons for the manner in which it is performed, since he is 
in the position of a stranger (i). In this case it is immaterial 
whether the servant is using his master’s property with his 
master’s permission (fc), so long as he is clearly acting on his own 
behalf {1), or whether he is using it surreptitiously, and is there¬ 
fore, as regards his master, a tres]}aBser Where, however, the 


(1881), 6 Q. B. D. 318 (where the fuct that the act was forbidden showed that it 
was outside the scope of the servant’s authoiitv) ; oompaie fi'rten v. Matnamara 

» , 1 L. T. 9; Ifaitts v. Perry it , [1!)03] 2 K. B. 219, ('. A. (whoie (ho 
ough furbiddon, was tacitly allowed); and see p. 219, ante. 

(b) Booth V. Mihter (183fl), 7 C. & B. 66; but boo Mann y. ITard (1892), 8 
T. L R. 699, C. A.; com])uro Baker v. Snrll, 11908] 2 K. B. 820, C. A. (wliero, 
however, the liability depended on different imnciples). 

(() Enyilhart v. Farrant & Co., [1897] 1 li. B. 240, (J. A. 

Id) A servant has no implied authoiity to engage a stranger to do work on 
behalt of lus master, so as to render the master liable for the stranger's acts or 
defaults, except, perhaps, in a case of necessity {Owilluun v. Twtat, [1895] 2 Q. B. 
84, C. A.); comiiare llarrtH y. Fiat Motors, Ltd. (1907), 23 T. L. R. 601, 0. A. 

(e) Enydhart v. Farrant & Vo., supra. 

(/) WIitteley v. Peppir (1876), 2 Q. B. D. 276; Page y. Ih/nes (1866), 7 B. & 9. 
137; The liho’iiwt (KiSo), 10 P. J). 131, C. A ; see t'heshtre v Bailey, [1906] 1 
JI. B. 237, per CoLLi.vs, M.R., at p. 240, and titles Aokncy, Vol. 1., p. 212, and 
Bailmi^xi', Vol. 1., pp. 651, 563. 

(g) IVard v. General Omnibaa Co. (1873), 42 L. J. (c. P.) 2G5, Ex, Ch, 

(A) Mitchell v. Urasaweller (18.63), 13 0. B. 237; U'tfcon v. Owena (188.7), 16 
L. B. Ir. 225, 0. A.; compare Goodman v. Kennell (1827), 3 C. & P. 167. 

(*) Wtlhama y. Junea (1865)^ 3 H. & 0. 602, Bx. (Jh, (where a file was 
ocoasioD^ by a carpenter lighting hzs pipe); Banderwn y. [1904] 1K. B. 

628, 0. A,; Bowling v. Bohinaon (1909), 43 I. L. T. 210, C. A.; see Boyle v. 
Fergmon {J. B.), Ltd., [1911] 2 I. R. 489. 

[k) Oormatk y. Dtgby (1876), 9 I. E. 0. L. 667 (where the servant bad 
borrowed his master’s cart for his own pui^oses, and it was held that the 
master was not liable, although the seivant had offered to bring back certain 
goods on his master’s behalf and the master had agreed;. 

({) Handeraoii y. Colhns, auprn. 

^t) Jod y. Moriaon (1834), 6 0. & P. 601 : Jlayner v. Mitchell (1877), 2 
0. P. D. 357 (whole it was held to be iniiniiteiial that tlie servant, after taking 
his master's cart for his own purposes, had called on his leturn journey for 
certain goodsbelouging to his master); Biiidason v. Collina, aupra, distinguish¬ 
ing Coupe Co. T. Maddvek, [1891] 2 Q. B. 413. 
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sSrvBQt, whilst asing his master's property in the eonrae el-^his 
.employment, embarks upon business of his own^ and the injnry sa 
occasioned afterwards, the liability of the master continues (»), 
unless the servant, in deviating from the business which he was 
employed to perform, can no longer be considered to be acting in 
the course of his employment, and must be regarded as engaged in 
a separate transaction (o), 

604. A master is responsible, not only for the manner in which 
his servants discharge the duties of their employment, but also for 
the acts done by them in the discharge of their duties, and the 
principles upon which the liability depends are, in the main, the 
same in both cases. In ascertaining the liability of a master, 
therefore, for an act which is in itself tortious, it is necessary in the 
first place to consider the nature of the servant’s employment, and 
the extent of the authority to be implied therefrom (p). It is 
also necessary where the master is a corporation to take into con¬ 
sideration the powers co.iferred upon it by its constitution (q). 

605. The master cannot escape liability by merely showing that 
the servant had no authority to commit (r), or even that he was 
expressly forbidden to commit (s), the tort in question. 

606. If the act is one which, if lawful, would have fallen within 
the scope of the servant’s employment (t), as being reasonably 
necessary for the due discharge of his duties (a), or the preservation 

(n) Fatten t. JSea (1867), 2 0. B. (n. 8.) 606 (where the servant, who was 

driving a gig, vra’f going a journey partly on his master’s buHinoss and pai'tly on 
private buBinesa oi his own) ; SwaiA v- Wtlson (1839), 9 C. & P. 607 ; Venablet 
V. Smith (1877), 2 Q. B. D. 279. The proprietor of a h.ickiiey carnage is, as 
regards persons using his carriage, to be regarded as master of the driver, 
even though the relation between them is in fact that of bailor and bailee, and 
ho is tlierefore responsible for tbe tuaimer in which the carriage is driven 
(Fowlet V. /*t/er (1856), 6 B. & B. 207 ; FoioUr v. Lotb (.1872), L. E. 7 C. P. 
272; Vwablfi v. Smith, avpra; distinguished in JCiruf v. Spurr (1861), 8 
U. B. D. 104, and approved in v. London Improved Cab Go. (1889), 

23 (J. B. D. 181, C. A.; Keen v. Henry, [1894] 1 Q. B. 292; Oaiea v. Bdl (A) 
& Son, [1002] 2 K. B. 38, C. A.; Smith v. General Motor Cab Co., [1911] A. C. 
188, per Lord Atkinson, at p. 102 (taxi-cab)). 

(o) Storey v. Aahton (1869), L. E. 4 Q. B. 476. 

(p) Bank of Neni South Wales v. Owaton (1879), 4 App. Caa. 270, P. C. It 
must bo shown that the relation of master and servant exists {Gotiin v. Agricul¬ 
tural Hall Co. (1878), 1 0. P. D. 482, 0. A.). 

{q) Foulton v. Lmdon and South Western Bail. Co. (1667), L. B. 2 Q. B. 634 ; 
compare Line v. Royal Society for the Prevention of Crueltii to Antmale (1902), 
18 T. L. E. 634 (whwe .the act was authorised Jby the defendants’ rules, though 
not expressly by their Aot oi Parliament); see Glasgow Corporation v. iMrimer, 
[1911] A. 0, 209. . 

Barwtek v. English Joimt Stock Bank (1667), L. B. 2 Exoh. 269, Ex. Oh. 

(«) Betts V. Neilson, Betta v, D« Vitre (1868), 8 Oh. .^p. 429, 441; Limpus v. 
London General Omnibus Co. (1662), 1 H. & C. 626, Ex. Oh. But the master 
may, by the orders which he gives, limit the scope of the servant’s authority 
jfBa/Aer v. South Eastern Bail. Co., Smith v. Sojrte(1870), L. E. 5 0. P. 640; 
Charleston V. London Tramways Co. (1888), 4 T. L. E. 629, 0. A.). 

(t) G’tlofv. Taf Vale Bail. Oc. (1853), 2 £. & B. 822, Ex. Ch.; Haseler r 
Lemoyne (1858), 6 0. B. (n. s.) 630; Dyer v. Mitnday, [1896] 1 Q. B. 742, 0. A., 
with which contrast Richards v.lhst Middlesex Watero arks Co. (1886), 15 Q. B. D. 
660. 

(a) Aahton V. Spiers and Pond (1893), 9 T. L. B. 606, 0. A. 
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of the master’s interests (&X or otherwise incidental to the parposes t 

fA his emplo^ent<c), the master mast accept responBimtity, 

inasmQch as ne has authorised the servant to do that particular PniioVM 

class of act and is therefore precluded from denying the Bervant'a 

authori^ to do the act complained of (d). If, on the other hand, 

the act is one which, even if lawful, would not have fallen within the 

scope of the servant’s employment (e), or in the case of a corporation 

would have been ultra vires of the corporation, the master is not 

bound (^), unless the act is capable of being ratified (g) and is ia 

feict ratified by him (h). The fact that the act which the servant 

has done would only be covered by his authority on the supposition 

that certain facts existed, and that they did not exist, does not excuse 

the master, provided that the servant acted on the belief that they 

did exist (i). On the other hand, the master is not liable merely 

because the servant, in doing the act, honestly believed that ha 

was acting in his master’s interests and intended the act to be for 

the master’s benefit {k). 


607. The master is not liable merely because the act falls within Benefit of 
-----muter. 


(h) Stevens v. ffinaJtcIwooii (1891), 65 J. P. 341, 0. A. In this case the 
authority of the servant to do the act may depond upon the exigency of ^e 
pniticular occasion {Bank of New South Wales v. O/cston (1879), 4 App. Cas. 2TO, 

P. 0.), and may cease io exist when the miM^ter's interests are no longer in 
danger (Allen v. T.mdon and South Western Bail. Oo. (1870), L, B. 6 Q. R. 06 ; 
Abrahams v. I)eakm, [1891'] 1 Q. B. 510, C. A.; Hanson v. Waller, [1901] 1 
K. B. 390); and see title Agency, Vol. I., p. 106. 

(^ Bayleyv. Manchester, Sheffield, and Lincolnshire Bail. Oo. (1873), L. B. 8 
0. P. 148, Ex. Ch.; Lowe v. Oreai Northern Bail. Co. (1893), 62 L. J. (q. n.) 624. 

(tf) Moore v. MBroyohtan Rail. Oo. (1872), L. Ji. 8 Q. B. 36; Littsv. Boi/al 
Soetet^ for the Prevention of Cruelty to Ammala (1902), 18 T. L, E. 634; Farry 
V. Creed Northern Rati Co., [1898] 2 I. E. 362. 

(fc) (llnaqow Corporation v. Lorimer, [1911] A. 0. 209; Coleman v. Riches (186^, 
16 0. B. 104; Kdwards v. London and North Western Rati. Co. (1870), Tj. R. 

5 0. P. 446; Walkers. South Eastern Rail, Oo., Smith v. Sams (1870), L. R, 

6 C. P. 640; Great Western Rail. Co. v. Bunch (1888), 13 App. Cas. 31; Welch v 
London and North-Western Bail. Co. (1886), 34 W. E. 160; Knight v. North 
Metropolitan Tramways Co. (1898), 78 L. T. 227 ; see also Lumsden v. London 
and South-Western Rail. Co. (1867), 16 L. T. 609; Lyons v. Martin (1838), 8 
Ad. & El. 612 ; Richards y. Tresi Middlesex Waterworks Co. (1886), 16 Q. B. D. 
660. 

(/) Poulton V. London and South Western Rail. Co. (1867), L. B. 2 Q. B. 634; 
and see titles Agency, Vol. I., p. 213; Coepouationb, Vol. VIII., p. 388. 

(g) As to the requisites of xatiiication, see titlo Agency, Vol. 1., pp. 173 et seq. 
As to ratification of unauthorised contracts, see p. 246. ante. 

(A) Lewis V. Read (1846), 13 M. & W. 834; Eastern Counties Rail. Co. v. Broom 
(1861), 6 Exch. 314, Ex. Ch.; Roe v. Birkenhead, Lancashire and Cheshire 
function Rail. Go. (1861), 7 Exclfi 36; Knight v, North Metropolitan Tramways 
Co., supra; Carter y. St. Mary Abbots, Kensington, Vestry (1900), 64 J. P. 648, 
C. A. Ilie mere receipt of the benefit of the seryant's act lyithout knowledge 
of its nature does not amount to a ratification (Freeman y. Boaher (1849), 13 

Q. B. 780; Hasder y. Lemoyne (1868), 6 0. B. (n. b.) 530). 

(i) Seymour v. Greenwood (1661), 7 H.&N. 366, Ex. Ch.; Bauky v. Manchesltr, 
Ski^SUId, and Ltncolnshire Rati. Co., supra ; Lowe v. Great Northern liail, Co,, 
Sima} Bank of New South Wales y. Owsion, supra ; Furlong y. South Suudon 
T^mways Co, (1884), Cab. & El. 316; Smith y. North Metropolitam Tramways 
Go. (1891). 56 J. P. 630, C. A.; Ashton y. Spiers and Pond (1893), 9 T. L. E. 
606, C. A.; Lambert y. Oread Eastern Railway, [1909] 2 K. B. 776, 0. A, 

(ft) Bdingbroks y. Swindon Local Board (1874 l), L.B. 9 0. P. 676; Byrne y. 
LoMkmderry Tramway €b., fl902] 2 I. B. 467, 0. A. 
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the appareut scope of the servant's employment. In addition, it is 
necessary to show that the act was done by the servant in the 
course of liis employment, and was intended to benefit the master (/) 
or to further his interests (m). Where the servant, in doing the 
act, was acting on his own behalf and for his own purposes, the 
master is not liable (n), even though the opportunity of doing the act 
arises out of, and is afforded by, the servant’s employment (o). In 
such case the act of the servant is no longer covered by the implied 
authority which extends only to acts done on the master’s behalf (p ); 
the relation of master and servant as regards the particular act does 
not exist, and the servant is in the same position as a stranger (^). 

Nature of tort 608. Where the liability of the master is otherwise clear, the 
immaterial, nature of the act committed by his servant is immaterial and the 
master is liable, whether the tort is an assault (r), a false imprison¬ 
ment or arrest (s), a conversion (f), a trespass (a), an infringement of 

{l) Thompson v. Ikll (1854} 10 Exch. 10; Thorw v. Heard and Marsh, [1895] 
A. 0. 495; Llwjd v. Orace, Bmith <fe Co., [1911] 2 K. B. 489, 0. A., per 
Farwkll, L.J., at p. 507 ; compare Re Japanese Curtains and Patent Faln-tc Co., 
Ex parte Shoolbred (1880), 28 W. R. 339. 

(m) Ward ▼. Uemral Omnibus Co. (1873), 42 L. J. (c, r.) 265, Ex. Ch. 

(«) Croft T. (1831), 4 B. & Aid. 690, Ward v. Otnrral Omnibus Co., 

tupra; lintiah Mutual Banking Co. v. Chamior id Forest Rail. Co. (1887), 18 
Q. B. 1). 714, C. A.; Smith v. Martin and Kingston-Ujion-IIulI Corporation, 
[1911] 2 K. B. 776, .0. A.; compare EUts v. Tunitr (1800), 8 Term Eep. 531. 

(o) Ruben v. Great Etngall Consotvlated, [1906] A. (’. 439; Whiterhurch [George) 
Ltd. V. (^araru gh, [1902] A. 0. 117; Lloyd v. Grate, Smith <f- Co., svpra; 
coDipnro Coleman v. Rirhcs (1865), 16 C. B. 104; and see Boyle v. Ferguson {J.B.), 
Ltd., [1911] 2 I. B. 489 (where tlio otrvant’s own ploanure was, on me admission 
in evidence, shown to bo combined with his employer’s benefit). 

(p) Richards v. West Middlesex Wuteiuoiks (Jo. (^1885), 15 Q. B. D. 660; 
British Mutual Banhing Co. v. Charntvood Forest Rail. Co., supra; Whiterhurch 
{Otorge), Ltd. v. Cavanagli, stijaa. 

('/) C^oft V. Altaim, lupra; Chishire v. Bailey, [1906] 1 K. B. 237, 0. A. 

(r) Seymour v. Greeimood (1861), 7 H. & N. 355, Ex. Ch.; Eastern Coiinitea 
Rail. Co. V. Broom (1851), 6 Exch. 314, Ex. (’h. (corporation) ; Baylei/ v. 
Mamheshr, Sheffield, and Lincolnshire Rail. Co. (1873), L. E. 8 (’. P. 148 (cor¬ 
poration) ; Smith V. Forth Metropolitan Tutmways Co. (1891), 55 J. P. 630, C. A.; 
/owe V. Great Northern Rail. Co. (1893), 62 L. J. (q. b.) 624 (corporation); 
Dyer v. Monday, [1896] 1 Q. B. 742, 0. A.; and seo titles Aoeni Vol. I., 
p. 212 ; C-VRiUKUS, Vol. lY., p. 63; Companies, Vol. V., pp. 309, 310; 
CoaPORAnoN's, Vol. VIII., pp. 386 it aeq.). The liability ol the master ib not 
affected by the previous conviction of the servant m respect of the same asssult 
(Dyer v. Munday, supra; but seo Wright v. London Omnibus Co (1877), 2 
Q. B. D. 271; and seo title Trespass. 

(a) Goff V. Gnat Northern Rati. Co. (1861), 3 E. & E. 672 (corpoiation); 
Walker v. South Eastern Rail. Co., Smith v. Same (1870), L. E. 5 V. P. 640 
(corporatipn); Jlfoore v. Metropditan Rail. Co. (l872), L. It. 8 (d. B. 36 (corpora- 
tion); Furlong v. So^th London Tramways Co. (1884),Cab. & El 316(corporation); 
King V. Metropolitan District Rad. I'o. (1908), 72 J. P. 296 (corporation); and 
see title Trespass. 

J) Jones V. Hart (1698), 2 Salk. 441; Duman v. Surrey Canal (Proprietors) 
(1821), 3 Stark. 50; Yarborough v. Bank of England (1812), 16 Bast, 6 (corpom- 
tioii); Giles v. Taff Vale Rad. Co. (1853), 2 E. A B. 822, fix. Ch. (corporation); 
Barnett v. Crystal Palace Vo. (1861), 4 L. T. 403 (coipoiation); ana see title 
Tbov 1 ‘R and ilEiiNUE. As to when an admission by a servant that the goodf 
are in the poBseNunn of his mastor is admissible against the master, see Oort A 
V. Hmaid (1832), 8 Bing. 461, jur Tindad, C.J., at p. 453. 

(a) Gregory v. Piper (1629), 9 B. & C. 59i; Lyona v Martin (1838), 8 Ad. & Eh 
(112; and see title Tbesfass, 
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a patent (b), or a nuisance (e). A master, including a corporation {d), 
is even liable where the tort involves malice or guilty knowledge, as, 
for instance, in the case of malicious prosecution (e), libel or 
slander (/), or fraud (g). 

Sub-Sect. 3 .—Orminal Liuhthty. 

609. A master who exi)resBly orders (%) or permits (i) his servant 
to do an act which is a crime, or who knowingly participates in the 
benefit of his servant’s crime otherwise identifies himself with 
it {k\ is criminally responsible although he did not do the act 
himself (i). 

610. If the act of his servant amounts to a nuisance the master (rn|| 
is liable to be indicted where the business upon which the servant 


( 6 ) Btttd V. Neilaon, littta v. De Vitre (1868), 3 CTi. App. 429, 441 (corpoiation); 
Bykea v. Ilouarth 087«). 12 t'h. J), S26; Tonye v. Hani (1869), 21 L. T. 480; 
and seo title TATENiB and Invemions, compare JIuzmj v. /VW (1835), 2 
Or. & M. 432 (infiiiigomont of right of ferry); and see title I'erkies, 
Vol. XIV., p. 661. 

(c) Rapier v. London Tramways Co., [1893] 2 Ch. 688 , C. A. (cuiporatiou); and 

see titlo Nuisance. , 

(d) See the uiscs cited infia; and title CoRPOBAriUNS, Yol. YIII., p. 387. 
See also title Okiminai. Law and Prooeduke, Vol. IX., pp. 236 et eeq. 

(t) Bank «/ Ntw tionth Wales v. Owsion (1879), 4 App. L'as. 270, P. 0. (corpora- 
tion), hdiiiaids V. Midland Rati. To. (1880), 6 Q. 13.1). 287 (corpoiation); Coiii^ 
fin'd \. Carlton Rank, [1899] J Q P. 392 (lorpoiation) ; and soo titlo MamciOUB 
Prosecution and Prooi durl, Vol. XIX , p. 673. 

t / ) M Intjield v. Routh Kahtern Rail. Co, (1858), N. B. & £ 115 (corporation); 
Citizena' Life Asauranije Co. v. Bioion, [1904] A. C. 123, 1’. (coijwatiou, 
wheie the defence of privilege was rebutt^ on proof oi actual malice lu 
tiiO servant): compare Etlia v. National B'ree Lahovr Ansonatum (1905), 7 £, (ft. 
ot yee>H.) 629 , NiuiU v. Fine Arti and deneral fniuiame Co., [1896] 2 U. 13. 150, 
C. A., (JUisgow Uorporcdton v. Lorimer, [1911] A. C. 209 , and boo title Libei. 
AND SlANDEB, Vol. XVIIJ , pp. 617, 662 it aeq. 

( 9 ) Barumk v. Knylnh Joint Stock Bank (1867), L. B 2 Exrh 259, Ex C'h. 
(corporation); Maihau v Commerual Bank of Liw Rmniwuk (1874), L. R 5 
P. <J. 394 (coi poration), ILouldaivorth v. City 0/ Ghiitginn Bank (1880), 5 App. f'as. 
317 (corporation): and see title Mt 9 REPK 1 . 8 ENi v'llON and Fuaud, p. 7H), 
post. 

(h) R. T. Bleaadale (1848), 2 far. & Kir. 765 , R. v. Jamei (1837), 8 ('. A P. 
131; R. t. Muhael (1840), 9 0. & P. 356 ; It v Maieaii (1810), 9 ('. & P. 676 ; 
R, V. Manley (1841), 1 Oox, C. 0.104; R. v. Bull and Sihm^t (1815), 1 fox, C 
281 ; B.v. Bannen (1844), 1 Cor & Kir. 295, It. v Cltfiord (184.>), 2 fur & Ku. 
202- £. V. fft/ew (1827), 1 Mood. C. f. 166; R. y 11 f//taro* (1842). (’ar A M. 
259; S. T. Butcher (1858), Bell, 0. 0. 6 ; R v. Boireij (1868), 37 L J (mo) 
52, 0. 0. R. As to the liability of tbo (.ervaiit, sec p. 278, post. As to the 
special rules applicable to criminal libel, see title TjIbel and Slander, Vol. 
XVIII., p. 744. 

( l ) R. T. Btxon (181^, 3 M. & S. 11 . 

(j) Compare R. y. Jroodivard (1862), Ije. & Ca. 122 ; and contrast R. v. Briny 
(1857), 8 W, B 41. 

(k) R. V. BmitA (1856), 24 h. J. (ii. c.) J35, C. 0. R; compare R. v. Beuylaa 
(1836), 7 C.&P. 644 ; R. r. Skelton (1860), 3 far. & Kir. 119. 

(/) Sec, further, titles Agency. Vol. 1., p 218; Ckiminal Law and Pro- 
tEDUBB, Vol. IX., pp. 234, 235. As to the crimin.il liability of companies 
and corporations, see titles Companies, Vol. V'^, pp. 294, 311, 312; Corpora¬ 
tions, Yol. Vlll., pp. 390, 391. 

(m) Including a corporation (R. v. Great North o/ England Rail. Co (1816), 

9 Q. B. 315; R, v. Birmingham and Ohuceater Rati. Co. (1842), 3 Q< B. 22.3). 
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iffsmpbyed necessarily involves the commission of the t|uisaiiee(«), 
ov where the servant is allowed by the master to conduct the bnsmess 
ui such a way as to create it(o). ^ He is also liable where the 
nuisance is committed in the ordinary course of the servant’s 
employment on his behalf (p), and he cannot escape on the ground 
that he was ignorant of the nuisance, and that its commission was 
inconsistent with his orders ( 9 ). Except in these cases, a master 
is not, as a general rule, criminally responsible for any act com¬ 
mitted by his servant, since it is not to be inferred that he gave 
the servant authority to commit crimes because he has employed 
him in the conduct of the business (r), and it is immaterial whether 
the act is one for which he is liable civilly in an action for 
damages (s). 

611. Where the act of the servant is criminal because it con¬ 
travenes the provisions of a statute, the liability of the master 
depends upon the language of the particular statute. For this 
purpose it is necessary tr distinguish the following cases, namely:— 

(1) The statute may make the master liable for his servant’s act 
in any event (t). In this case it is only necessary to show that the 
act was done by the servant in the course of his employment (a). 
The liability of the master arises solely from his relation to the 
servant (b), and the absence of personal guilt is immaterial (c). He 


(n) H, V. United Kingdom Electrio Telegraph Co. (1862), 3 F. & F. 73; B. v« 
Tram (1862), 2 J3. & S. 040. 

( 0 ) Barnea v. Akrogd (1872), L. E. 7 Q. B. 474. 

(/») .8. V. Medley (1834), 6 0. & P. 292. 

( 9 ) B. V. Stephena (1866), L. £. 1 Q. B. 702, approyed in B. v. Hoihroolc (1878), 
4 Q. B. D. 42, per Lush, J., at p. 61; see title Ckiminai. Law aud Pko- 
UKDVKl!, Yol. IX., p. 236. 

(r) ii, V. Holbrook (1877), 3 Q. B. IJ. 60, per CooKUUBN, C.J., at p. 63; R. v, 
Holbrook (1878), 4 Q. R. I). 42, jvr Lusll, J., at p. 47; B. y. Pearson (No. 2) 

S , 72 J. P. 451, C. 0. A.; «. v. Key (1909), 52 Sol. Jo. 784; compare B. y. 
na (1730), 2 Ld. Baym. 1574. 

(i) B. V. Allen (1836), 7 0. & P. 163 ; R. v. Bennett (1868), Bell, 0. 0. 1. 

(i) Mulltna y. Coilina (1874), Ij. R. 9 Q. B. 292 (soe title IntoxicatinO 
LiauOKS, Yol. XYIII., p 134), dibcuBned in Sw/icrset v. Hart (1884), 12 Q. B. I). 
360; CoZimon v. Mills, [1897] 1 Q. B. 396 (byo-law); St. Helen's Du.tnct Travn- 


Nivea v. Qr-avea 
Yict <5. 65), a. 91); 


ways Co. ▼. Wood (1891), 00 Ij. J. (m. 0 .) 141 (byo-law) 

(^1890), 54 J. P. 648 (PnbKc Health Act, 1876 (38 & 39 
Howells V. Tl^^nne (1863), 15 C. B. (n> ti.) 3 (statutory regulation); oompai'e 
dJanea y. Haeoeg (1874), L. B. 9 Q. B. 433. 

(«) A.~0, V. Siddan p830), 1 Or. & J. 220 (Excise Drawback Act, 1817 (57 
Q^. 3, c. 87)) B. 13); Hivm v. Orfar(a,aupra; Police Commtsatonera'v, Oartanan, 
[1896] 1 Q. B. 665 (see title Inioxicatinu Liquobb, Yol. XYIIL, p. 119); 
Boyh y. 'Smith, [1906] 1 K. B. 432 (bee title Intoxicatihq Lmuoas, Yol. 
XVlIT,, p. 110); Anglo-American (lU Co., Ltd. y. Mcmning, [1908] 1 K. B. 636 
(Weights and Measuies Act, 1878 (41 & 42 Yict. 0 . 49), s. 26); McKenna v. 
nniding (1906), 69 J. P. 864; Biisson y. Button (No. 2) (^1911), 27 T. L. R 198 
(mcc> title Jntoxioaxiaq Liquobs, Yol. XYUL, p. 123); Wake y. Dyer (1911), 
104 L. T. 448. 

{b) Somerset y. Hart, supra; Boyle y. SmtM, supra; see Bo nd v, Evana (1888), 
SI, ^ B. D. 249 (see title iNTuxiCAXixo Liouobb, Yol. XYIII., p. 139); 
Paamier y. Keale, [1902] 2 E. B. 287. 

Miillina v. Gulina, aupra. The knowledge of the seryant may be equally 
immeterial (Pain y. Bou^lwood (1800), 24 Q. 3. I). 363; Morraa y. Corbett 
(1892), 66 J. P. 649; see title Food akd Dbugb. Yol. XY., pp, 23,65). 
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Mxmot, therefore, escape criminal responsibOiliy on Ijbe ground that 
h« himself had acted in good faith (d) and had forbidden the servant 
to do the sot (e), or that he was unaware of what the servant had 
done(y). 

(2) The statute may make the master liable for his servant's act, 
unless he can prove that he himself is not in default (g). In this 
ease the master is primd facie liable, as soon as the act is shown to 
fall within the scope of the servant's employment (h); and he cannot 
escape liability merely on the ground that the servant disobeyed his 
instructions (i). To exempt himself from liability he must show 
that he has taken all reasonable steps to prevent the servant from 
doing the act in question (k), 

(8) The statute may make the master liable for his servant's 
act only if the prosecution proves affirmatively that he knew, either 
actually or constructively (Z), of the servant’s act, or that he con* 
nived at its commission (m). He is not therefore liable if the act 
is done without his knowledge and against his express orders (n), 


(rf) Morris v. CWMt (1892), 56 J. P. 649 (Sale of Food and Drugs Act, 1875 
(38 & 39 Viet. c. 63), « 6); or that his servant had acted under a mistake 
\A.~G. t. atamiy^forth (1722), Buiib. 97, Mx. Oh.). 

(e) Collmanv. Mills, [1897] 1 Q. B. 396; Brown v. Foot (1892), 61 L. J. (iir«o.) 
110 (see title Pood and Dkdqs, Vol. XV., p. 18); Dunning v. Owen, [1907] 
2 K. B. 237 (see title iNVOXicniNG Liqi^oks, Vol. XVIII., p. 110); Police 
Commissioners v. Cattmnn, [1896] 1 Q. B. GO.*). 

(/) Mullins V. (Wltns (1871), L. B. 9 Q. Ji 292; Michell v. Brmon (1868), 1 
E. & E. 267 (Harhoui's Act, 1814 (54 Qeo. 3, c. 156), Ft. 11); compare MitituA 
V. 'Pomps (1766), Park. 227; but see Shtrras v. De Mutzen, [1895] 1 Q. B. 91S 
(see title Intoxicating Liqi'ohs, Vol. XVTII., p. 134). 

{g) DwTttnson v. Fletcher (18731, L. B. 0 <J. P. 1 (stat. (1860) 23 & 24 Viot 
0 . 15J, s. 22, now ropealod); Christie, Manson and Woods v. Cooper, [1900] 
2 Q. B. 522 (M^ichanaise Marks Act, 1887 (50 & 61 Viet. c. 28), s. 2 (2)). 

{h) Thompson v. Mt.Keut.ic, [1908] 1 K. B. 906 (see title iMTOXICATINa 
LiauoBH, Vol. XVin., p. 118). 

(il Coppen V. Moore (No. 2), [1898] 2 Q. B. 306 (Merchandise Marks Act, 1887 
(50 & 61 Vict. c 28), B. 2 (2)). 

(i) Ihid. ; Duhenson v. Fletiher, si^ra. 

’V) Redgnte v. Haynes (1876), I Q. B. D. 89 ; Do'd v. Evans (1888), 21 Q. B. D. 
249 (aee title In roxiCATiNO Liquors, Vol. XVIII., p. 139); Emary v. NoUotht 
[1903] 2 K. B. 264 (flee title Intoxicating Liquors, Vol. XVTII., p. 122) j 
McKeunav. Harding{\9Qb), 69 J.P. 354; Alhhotny linpkins jfQOb), 69 J. P. 356; 
compare Core v. James (lh7l), L. B. 7 Q. B. 135 (see title Food and Drugs, 
VoL XV., p. 47); bmall v. M arr (1882), 47 J. P. 20 (see title Animals, Vol. I., 
p. 411). 

{rn)Bosley v. Dames (1875), 1 Q. B. D. 84 (see titlo Intoxicating Liquors, 
Veil. AVIII., p. 13.9); nedgate y. Hat/nes, supra; Rohests v. Woodward{18W), 25 
Q, B. D. 412 (Weights and Mqa&ures Act, 1889 (62 & 63 Viet. o. 2y, s. 29); 
Compare B. v. ffaniiley (1864), 9 L. T. 827 ; Nichols v. Hall (1873), L. B. 8 0. P. 
322; Maesey v. AToerw, [1894] 2 Q. B. 412; R. y. Parts of Holland, Lincoln¬ 
shire, J^stica (1882), 46 S. P. 312. 

(b) Kearley y. Tonge (1891), GO L. J. (M. Oj 169 (ace titlo Food AND Drugs, 
V-W» XV.jP. 18); Copley v. Burton (ISiO), L. E. 6 0» P. 489; JgttafZe v. $mith, 
[1906] 1 X. B. 432 (see titlo Intoxicating Liquors, Vtd. Xvffi-, p. 110) ; 
Nagman y. Jones (1886), 17 U. B- D, 132, distinguished in Rond y, Evanst^i^a. 
Where knowledge on the part of the servant is an essential part of tbe.pl^ce. 
the master is not liable if the serrant aotpd, pi mnomnee (Crabtree v. Fern 
Spinning Co, (1901), 86 L. T. 519 (Factory and Workshop Act, 1895 (5Sl & 59 
Viot. c. 37), B. 9 (2), (3)); Groom v. Unmes (1903), 8tf L. T. 129' (see title 
iNSejUCATXNO IdQUOBS, Veh XyilL, p, 122)}, , , , , 
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In some cases the language of the statute may render it necessary 
to prove that the act was committed by his express instructions (o). 

(4) The statute may make the master liable, not for his servant’s 
act, but only for his own (p). 

Sect. 2. —Ejffct of Diadhtlities. 

612- 'I’hough a master who is under a disability is not 
neccsbariiy precluded from entering into a valid contract of service 
^^ith a servant(g), his liability for the acts of the, servant 
depends upon the nature and extent of the disability to which he is 
subject. 

613. The servant of an infant may have an implied authority 
to pledge his master’s credit for necessaries (r), or on liis behalf to 
enter into a contract, such as a contract for the purchase of land («) 
belonging to the class of contracts which are binding on the infant, 
unless expressly repudiated on his coming of age (t). 

The servant of an infant may have also an implied authority to 
protect his master’s property, and may therefore be entitled to 
expel a trespasser (a). An infant is further liable for the torts of 
bis servant if committed with his express authority or privity (h). 

614. Where the master is a lunatic, lie cannot, as a geiieial 
rule, be made liable for the acts of persons purporting to act on his 
behalf (c). I’licro may, however, be an implied authority to pledge 
his credit for the expenses necessary for the protection of his person 
or estate (d), though the implication of authority is rebutted by 
evidence that the pei bon who is alleged to have pledged the lunatic’s 
credit had sufficient money in hand belonging to the lunatic’s 
estate (c). Where the master becomes a lunatic after the contract 
of service has been entered into, the effect of his lunacy is to revoke 
any authority which the servant may possess (f). The master 
remains liable, however, upon all contracts made by the servant 


ffl) IVihon V. Sifwarf (1B63), 3 B. & S 913 (Metropolitan Police Act, 1839 
(2 A 3 Vict, c. 47), B. 44). 

(p) (Utitkolm V. Doulton (1889), 22 Q. B. D. 736 (stat. vl8'i3) 16 A 17 Vict. 
c. 128 (now repealed)). with which contract Ntren v. Grraif^ (189()\ 54 J. P. 
518; llardtng v. /lari-cr <fc (1888), 37 W. K. 78 (Metropohs Management 
Act, 1855 (18 & 19 Vict. c. 120), e. 237). 

(q) Reo p. 72, ante. 

(r) See Ghapple t. Cooper (1844), 13 M. & W. 252, per AinEssoH, B., at 

p. 258 : Honda v. Slaney (1800), 8 Teim Eep. 578; title lifFANTS AND Children, 
Vol. XVII., p. 67. , 

f«) WhtUirigham v. Murdy (1889), 60 L. T, 956. 

(t) As to such contracts, see title Infants and Children, VoL XVII., p. 64. 

la) Ewer v. Jonh (1846), 9 Q. B. 623 ; see title Aoenov, Vol. L, p. 160. 
b) See Bumard v. Jfaggia (1863), 14 0. B. (n. b.) 46. 

(o) JOchardaon v. Du Bow (1869), L. R. 6 Q. B. 51; see title Lunatics AND 
Pebbons op Unsottnd Mind, Vol. XIX., p. 396. 

('0 T. Wentworth (1842), 5 Beav. 325; compare Be WoodPe Eatade, 

Dnoadaon ▼. Wood (1863), 1 Do G. J, & Sm. 465, C. A.; Head v. Legard (1851), 

6 Exch 636 ; and see title Ldnatios and Persons of Unbound Mind 
V ol. XIX , pp. 398, 390. ‘ ’ 

(e) Bichnrdaon v. Iht Boia, auprn. 

if) Drew V. Nunn (1879), 4 Q. 11. D. 661,0. A. ; Btehardaon v. Du Boia, sujira. 
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within the scope of his authority, provided that they are made with 
persons to whom the master, before he became a lunatic, held out 
the servant as having authority to contract on his behalf, and 
provided that such persons, at the time of making the contract, 
were not aware of the master's lunacy and consequent revocation 
of authority (^). 

615. Where the master of a servant is a corporation aggregate, 
the identification of the master with the acts of the servant is much 
closer than where the master is an individual, since the corporation 
is incapable of doing any act itself, but must necessarily avail 
itself of the services of others (h). Nevertheless, the liability of 
tlie corporation is governed by the same general principles as in the 
case of an individual (t), subject to this further limitation, that no 
servant can, even with express authority, bind a corporation to an 
act which is ultra rires of the corporation (k). Thus, where the 
servant of a corporation created by statute enters into a contract 
which is not expressly or impliedly authorised by its constitution, 
the corporation is not bound (Z), even by a subsequent ratifi¬ 
cation (w)- Similarly, where the servant commits a tortious act, 
the corporation is not liable if the act is one which it could not 
in any circumstances have authorised a servant to commit (n). 
Where, however, Ibo act is not idtra 7 i;v« of the corporation, and is 
committed by the serxant within the scope of his authority and in 
the course of his employment on the corporation’s behalf, the 
corporation is liable (rO, and it cannot escape liability on the ground 
that, being a corporation, it cannot commit torts (p), nor even on 
the ground that the particular tort committed is one involving 
malice (g). 

Sect, 3 .—Exemptions frmn Lmhiltti/. 

616. There are certain cases in which the general principles 
governing the liability of a master for the acts of his servants do 
not apply, or apply onlj' to a limited extent. These cases are the 
following, namely :— 

(1) No action lies at common law against the Crown, and the 
Crown cannot, therefore, be made responsible for the acts of its 
servants (r). Where the act of a servant is tortious, or negligent, 

( 7 ) Drew V. ^vnn (1879), 4 Q. B. D G61, C. A., see Fongc v. Toynhee, [1910J 
1 K B. 215, C. A. 

{hi) As to the position of corporations generally, see title CoBroKAiiOKS, 
VoL VIII, pp. 299 ei 'teq. 

(») See pp. 244 et seq., ante, 

(it) Montreal Aasurance Co. if. M'OiUtvray (1869), 13 Moo. P. C. 0. 87; see, 
further, title Oobpobations, VoI. VIII, pp. 369 et teq, 379 el sea. 

(l) ShrewAury and Bxrmtngham Rail. Co. (^Dvreitena) v. North Western Rati. 
Co. {Dtreetora) (1867), 6 H. L. Cas. 113, approving iSouth Yorkahvre Railway and 
River Ihm Co, v. Qr^ Northern Rati, Co. (1863), 9 Exch. 55, per Pabke, B., 
at p. 84; Wenlode {Baronm) v. Rtver Dee Go. (1885), 10 App. Oas. 35'1. 

(m) Ashbury Railway Carriage and Iron Co. v. Rtche (1875), L R 7 H Ij. 
658; applied m Wetdo^ {Baroness) v. Rtver Dee Co., ctipra. 

(n) Poulton V. London and South Western Rail. Co, (1867), L. B. 2 Q B. 634. 

(o) See title Oobcoraxtons, Vol. VIII., pp 386 et aeq 

I p) Batu'uJ: v. Engltsh Joint Stork Bank (i867), L. K 2 Exch. 269, Ez. Ch. 

Iq) See p 257, ante. 

(r) See title Ookbtiiutionax. Law, VoL YI., 413 d eeg. 
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or criminal, the exemption from liability is absolute; in other caees* 
arising out of contract, or relating to real or pei^nal property 
otherwise than in tort, the remedy by way of petition of right is 
available («). 

(2) A trade union, whether of masters or servants, is not respon- 
Hihlo for any tortious act alleged to have been committed by its 
servants in furtherance or in contemplation of a trade dispute (f). 

(B) A public authority, though in general responsible for the 
acts of its servants, provided that proce^ings against it are taken 
within the requisite time (a), is not liable when the tort is committed 
by the servant in the discharge of a duty, which he is required to 
perform as a jiublio duty imposed upon himself, and not as a duty 
imposed upon the local authority to be performed through its 
servant (b). 

(4) Trustees who havo the management and control of property 
for public purposes are not exempt from liability for the acts or 
defaults of any person employed for the purpose of carrying out 
their duties on the ground that they act gratuitously (c). To 
exempt themselves from liability they must prove either (i.) that the 
act oj- default complained of does not amount to a breach of any 
duty imposed upon thorn as regards the person injured (d ); or 
(ii.) that the relation of master and serv.int does not exist between 
themselves and the person actually at fau't (r). 


(«) Pohtiona ol Act, 1860 (28 & 24 Vict. c. 34), b. 2. As to petitions of 
right generally, wo title Crown J’KAoriOB, Vol. X., pp. 26 et aeq. As to actions 
agiiiU'it a hervant of the Crown, see title CoNS’iiTUiiONAt Law, Vol. 
pp. 113 et nq. 

{t) Trade Disputob Act, 1006 (6 liSdw. 1, e. 47), s. 4 (1); see, further, title 
TiiAOK AND Til AUK UNIONS, Thib Act does not confer a gonoral exemption 
from liability, but uii exemption only in respect of such torts as are committed 
in furtherance or in contemplation of trado disputes (Rtclcarda t, Bartram 
(1908), 26 T. L. E. 181), It ib not retioopectivo {Smithies v. National Aaaocta- 
tion of Uperatufe Plaattrna, L1909] 1 K. B. 310, C. A.). 

(а) That is, within sixmonlhb of the act complained of (Public Authorities 

Protection Act, 1893 (56 & 57 Vict. c. 61), 1; bee title Limitation op 

Actions, Vol. XIX., p. 176). This provision applies even where the 
public authority is carrying on an ordinary commercial undertaking {Parker 
T, London County Couniil, [1904] 2 K. B. 601; Hewlett v. London County 
Covnrtl (1008), 24 T. L. E. 331, where the dolendantb by their conduct had 
induced the plaintiff to delay commencing procoediugs); but it docs not app^ 
where the action is in rent {The Burns, fl!107j P. 137, C. A.), oi whore the uuty 
which is violated arises out of contract {l^earavn {S.) <fc So-n, Ltd. y. Dublin 0<yr- 
poratum, [1907] A. C. 351; Sharpvuqtan y. Fulham Ouardtana, [1904] 2 Ok 440), 
Nor does it protect an independent contractor employed by the public authority 
{Kent County Count il v. Fdkeatone Corporation, [1905] 1 K. E. 620, 0. A., 
followed iu TUhng {T.\ Ltd, V. Duh Kerr ifc Co., Ltd., [1905] 1 K. B. 662); 
it has no application to a claim uudci the Workmen’s Compensation Act, 1906 
(6 Kdw, 7,' 0 . 68) {Fry v. Cheltenham CorporatwnjT91l\ 28 T. L. E. 16, 0. A.); 
see, further, titles Limitation of Actions, Vol. XIX., p. 176; Pubuo 

AuinOKITIES AND PUBI.IC' OFFICERS. 

(б) See titles Aoknot, Vol. L, p. 213; Poblio Autuomtibs and Bobuh) 
Offuehs. 

(c) Mereey Cocke Tru^icta v. Oihh& (1886), L, E. 1 H. L. 03, applying Parnaby 
i. Lam aster Canal Co, (1839), 11 Ad. & £1. 223, £x. Cb., and reyiewing the 
saTlier conflicting cases; Coe v. IT’tse (1866), L. E. 1 Q. B. 711, Ck A.; see, 
generally, title PuBuio Aittiiobiiiks and Publio Oj<iic!Eiis. 

(d Forlea v. Xce Cons'rvamy Dot ul (1879), 4 Ex. D. 116. 

(e) Mdial/e v. H^limnyton (1690), p H. ft N. 719, Ex. Ch. 
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In^ the ease of private trustees, executors, and oidier persons in a Bias. 8. 
fiduciary position, who are obliged, for the due performance of their Bxet ^ Uoat 
duties, to engage servants, their personal liability for the acts of fimtt 
their servants done in the course of their employment and within Uatbd^* 
the scope of their authority is absolute (/). They are, however, ' 
entitled to be indemnified out of the trust estate, whether their 
liability io founded upon contract (y) or upon tort(/>), provided 
that such liability was incurred in the reasonable and proper 
management of the estate. Any third person who has succeeded 
in establishing the liability of a trustee for any act done by his 
servant is subrogated to the trustee’s right of indemnity, and may 
claim direct against the trust estate, whether ho has recovered 
judgment against the trustee in contract (i) or in tort (A). 

(5) When the employment of a pilot is compulsory, the owner of (6) piioti, 
the ship is not responsible for his errors of navigation, provided 
that it is part of the pilot’s duty to take sole charge of the ship 
to the exclusion of the master employed by the owner (1). The 
owner is, however, liable if his employment of the pilot is not com¬ 
pulsory («t), or if, though compulsory, his employment does not 
necessarily involve the taking of the ship out of the charge of the 
master (n). 

617. Except in the case of compulsory pilotage, a master is Selection 
not exempt from liability merely on the ground that he is required «atrioted. 
by law to employ as his servant a person who is a member 
ol a particular class, or who possesses a particular qualification (o). 

It is immaterial that the master’s power of selection is in con¬ 
sequence restricted or even that he is prohibited from himself 
doing the work for which the servant is employed (p). Nor is it 


(/) Comparo Jirazier v. To/w;) (1891), 03 L. J. (q h)257, P. A. ; and see, 
{^Derail/, titles ISxecLioas and Administkatoks, Vol. XIV., pp. 314 et aiq.; 
Keckivprs; Tbusjis and Tjutsteeh. 

(i/) Farhall v. Farhall (1871), 7 Oh. App. 123. They may be entitled to bo 
iiideinnified perHOtully by the ustut quL tru’d if the trust estate is insufEcieut 
(i/flrffAewi V. Ru<itjlei-Bit3(, [19111 1 Oh 194, applying Jfrtna v. Wtdferaiau 
(1871), Ii. E. 18 Eq 18, per Jbssbl, ME., at p 21, Fravr r. Mterdmh (1881), 
6 App. Cab. 855, per Lord Blacbiurn, at p. 872, and Ifnrdoon v. Udthoa, 
[1901] A. C 118,123, P. 0.) ; bnt this pnnt,iple does not apply to a receiver and 
manager appoint( d by the court, who can Fook to the nbsot^> under the control of 
the court ouly {/iuflim v Ooo>falt, [1911] 1 Oh. 156). 

(A) Baiett v. W'qiiUham (1802), 4 Do O. P. Ac J. 269, C. A. 

(t^ Dwose V. ftorton, [1801 ] A. 0. 190; Be Blunddl, Blundell v, BlunddL{l89Q), 
44 (jh. D. 1, 0. A. : compare Re Rtchardaon, Jix parte 8t. Ihomat'a Iloapttal 
(Govemora), [1911] 2 K. 11. 705, (\ A. 

(A) Be Jiaybould, Bayboidd v.^Vurner, [1900] 1 Oh. 199, following EeneW v. 
Wyndham, aupra. 

{I Merchant Shaping Act, 1894 (57 & 68 Vict. c. 60), e, 033: The " Halley ” 
(1868), Ii, E. 2 P. C. 193; and see, ^nerally, title Shipping and Navigatiov. 

employer is, however, liable where his own master or ctew is guilty of 
contributory negligence {The ** Velasquez” (1867), L. K. I P. 0. 494; The Gvu 
Mannering (1882), 7 P. D. 132, 0. A., per Brett, L J., at p. 134), but not whci i 
his own master nos taken all reasonable steps to minimiso the danger (The 
Octavia Stella (1887), 67 L. T. 632), 

' I The Maria (1839), 1 Wm. a>b. 96. 

Thi Guy Manning, aupra; The Frim HendrBc, [1899] P. 177; The 


HdUington, 


P. 77. 


(o) Hart^v. l^en^ley (1843), 4 Q. B. 298 (lighteimen on tiie Thames). 

(p) IMd., per Coi;BaiDUE, J., at p. 312. 
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Sbot. 3. a defence that the person by whom the tort was actually committed 
Ezemptioni was not dirpctly chosen or appointed by the person sought to be 
from made responsible, if the relation of master and servant is in fact 
LlablH^. constituted between them (q). 


Sect. 4. — Contractors. 


Employer ae 
B nue Dot 
liable. 


Oases of 
liability: 


(1) Personal 
iuteiference; 


f2) work 
dangerous; 


Sub-Rect. 1,— Effect of Employing Indqm>dent Contrartore. 

618. The liability of an employer for the tort of a person in 
his employment does not arise from the mere fact that such person 
is engaged to do work on the employer’s behalf, but depends upon 
the existence of the relation of master and servant between them (r). 
If the person employed to do a particular work is not in the position 
of a servant, but is an independent contractor (s), the employer is 
not, as a rule, responsible for any tort committed by him in the 
course of his employment (t), or by the servant.s whom he may have 
engaged for the actual performance of the work (a), and any person 
injured thereby must look to the independent contractor for 
com]>cnBation {h). 

619. There are, however, certain cases in which the employer 
may be liable for the torts committed by an independent contractor 
or by the servants of the latter. Theso cases are the following:— 

(1) An employer who personally intci feres with the contractor 
or his servant, and in fact directs the manner in which the work 
is to be done, places himself in the position of a master, and is 
therefore responsible for any injury occasioned to a third person 
in the course of carrying out his direction (c), 

(2) An employer who emploj's an indepoudent contractor to 
execute a work from which, in the natur.il coarse of things, 
injurious consequences to his neighbour must be expected to 
arise, unless measures are adopted by which such consequences 
may be prevented, is bound to see that everything is done which 


(q) See p. 266, post. 

(r) Sadler V. Ilenlvck {1855), 4 E. & B. 670; Randleson v. Murray (1838), 8 
Ad. & El. 109 : nolmea v. Onion (1857), 2 C. B. (n. s.) 790 ; Oldfield v. Furneas, 
Wtthq Co. (1894), 38 J. P. 102, C. A. ; see alM» Mersey Duels Trusted v. Othbs 
(1800), L 11. 1 n. L. 98, per Bi.a<.kbukn, J., at p. 115. 

(s') As to tlio difference between a servant and an iudepeudent coutmctui, lee 
pp. 07, 118, note (e), ante. As to tlip efleot^of the intoiposition el an independent 
contrui-tor upon an cmploj’er's liubditj in case of accident, see p. 149, ante. 

(<) Itapson V. Cuhitt (1842), 9 M. Jt W. 710. The contractor maybe, for other 
puiposes, a servant ot the employer {Knvjld v. /'or (1850), 5Exch. 721). There 
IS clearly no liability when tne toit tails outsido the scope of the employment 
{Pickard v._ Smith (1861), 10 0. B. (it. s.) 470, peY Williams, J., at p. 480). 

(ti) MtUiqan T. Wedge (1840), 12 Ad. & El. 737 ; Uteilie v. London and North 
II fstirn Rail. Co,, Eobbit v. Same (1849), 1 Exch. 241; Peachey Rotnland 
13 C. B. 182; Overton y. Freeman (1852), 11 0. B. 867; Cuthiertson v. 
Pai-'otn (1862), 12 0. B. 304 ; Steel \. South-Eaiiern Rail. Co. (1855), 16 0. B. 
650; Taylor v. Oreenhalgh (1874), Ti. H 9 Q. B. 487 ; IlardaJcer v. /die Distutt 
Council, [1896] 1 Q. B. 336, 0. A., Penny y. Wimbledon Urban Council, [1899] 
2 Q. B. 72, C. A.; Holliday y. National Teleyihone Co., [1899] 2 Q. B. 392, C. A. 

(6) Pearson V. Vox (1877), 2 0. P. I>. 369, 0. A.; Whttey. Peto Brothers (1888), 
68 L. T. 710; iraidoc* v. Winfield, [1901] 2 K. B. 696, C. A. 

(c) Burqeis V. Cray (1845), 1 0. B, 578 ; M'Laughlin y, Pryor (^1842), 4 Man. 
ft (i. 48; Hardaker v. Idle District Council, supra ; compare Mamey y. Scott 
£1899] 1 U B. 986 (wheie the employer was persondly in default). 
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is^ necessary for the purpose (d). He cannot, therefore, relieve <• 

himself of his reB{>on8ibility by proving that lie had delegated the Oontraoton. 
perfoi-mance of this duty to the contractor employed to do the 
work, or to some independent person (p), however competent such 
contractor or person may be (/). But such liability does not extend 
to casual or collateral acts of negligence on the part of the con* 
tractor or his servants (g). In accordance with the same principle, 
where the work which the independent contractor is employed to do 
is of a character likely to 1% dangerous to the public, unless 
done with proper precautions, the employer is responsible to any 
member of the public who sustains injury in consequence of the 
manner in which the work is done (A)- 

(8) An employer who is under a statutory obligation to execute a (3) statu- 
particular work and who entrusts the execution of it to an indepen- obiiga- 
dent contractor is responsible to third persons for any injury 
sustained by them in consequence of the improper execution of the 
work by the independent contractor (i). 

(4) An employer who employs an independent contractor to (0 work 
execute work which is in itself unlawful is responsible to third 
persons for any injuries sustained by them in consequence of the 
improper execution of the work by the independent contractor (j). 

Sub-Skcp. 2 .—ServauU of Contractors. 

620. An independent contractor is, as being the master of his rndependent 

________contractor, 

(d) Bower t. Pmtr flS76), 1 Q. B. P. 321 ; ITiufhea v. I'ereiral (1883), 8 App. 

Oas. 443 , Black v. Christchurch Finance Co.. [1891] A. C. 4K, P. C.; fjonaitre v. 

Bavta (18S1), 19 Ch. D. 281; Odell v. Cleveland Ilouac, / td, (1910), 102 L. T. 

602; Quarman v. Burnett (1810), 6 M. & W. 499, Pakkb, B., at pp. 1309, filO, 

511, approving the jiidgmont ol Ln iLliDAr-E, in Lavqhir v. Pointer (1820), fl 

B. i C. 547. It has boon sugge-ted that tho liability is absolute (Bower v. Peak, 
supra, per Cockbl’RN, t'.J., at p. 327 ; compare Hughes v. Percii al, suwa,per Lord 
Watson, at p. 451); but more probably it depends upon whether tne contractor 
has failed to take the requisite precautions (Hughes v. Perciml, sujira, per Jjord 
Blackbuhn, at p. 416 ; Ihilton v. Jngus(18til), 6 App. Cas.710,7«r Ijoiu Blaok- 
BUKN, at p. 829; Pt nny v. Winibledon Urhaii ('outu it, [ 1S99] 2 Q B. 72, 0 A., 2 >er 
Bomeh, L.J., at p. 78; compare Pearson v. <hr (1877), 2 C. P. T). 309, 0. A.). 

(e) Bower v. Peate, supra, per CoCKBURN, C. J., at p. 320. 

{/) Hughes v. Perciml, supra. It is immaterial that the employer has 
stipulated for proper precautions to be taken (Bmcer v. Peate, supra ; Hughes v, 

Percival, supra, Blaik v. Christchurch Finame Co., supra). 

(g) Such as the leaving of a pickaxe in the roail (Penny v. Wtmhledon Urhan 
Council, siqira, per A. L. SMITH, L.J., at p. 76, and pfr lloMEK, Jj.J,, at p. 78). 

But an act which is part of the work the contractor is employed to do is not an 
act either casual or collateral with reference to the contract (ihid., per A. L. 

Smith, L.J., at p. 76). , 

(h) Pickard v. Smith (1861), 10 0. B. (n. 8.) 470; Blake v. 2'AiVs«(1803), 2 II. & 

C. 20; Gray v. Pullen (1864), 6 B. & S. 970, Ex. Ch.; Tarry v. Ashton (1876), 1 
Q. B. D. 314; Penny v. Wimbledon Urban Council, supra. Hill v. Tottenham Urhan 
District Council (1898), 79 L. T. 495; The *S;iar*, [1899] P. 74; compare Peachey 
V. Howland (1863), 13 C. B. 182; Duke v. Courage <k Co. (188iy, 46 J. 1’. 453. 

(t) Hde V. Svttingboume and Sheemess Bat/. Co. (1861), 6 H. & N. 488 ; Gray 
V. rutUei, supra; Hyams v. Brfesfer (1867), L. 11. 2 (i. B. 264; Hardaker y, tdh 
District Council, [1896] 1 Q. B. 335, C. A.; Bdinsnn v. Beacemsjield Rural Council, 

[1911] 2 Ch. 188, C. A,; and see title HiauwAYs, Screkts, and Bridges, 

Vol. XVI., p. 136. But the employers may be exempt Irom liability under the 
terms of the statute imposing the duty ('ao7oitty. Nottingham Tramways 'b. 

(1883), 12 Q. B. D. 10; Barham v. Ipswich Dock Commissioners (1885), 64 L. T. 23). 

(i) Ellis V. She field Qas Oonsumera* Co. (1853), 2 E. & B. 767. 
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Bonrants, liable for all torts committed by them in the eonrse of 
&eir employment, and his liability is not affected by the etisteooe 
of his contr«ct with his emplo}er(A:). The controetor is therefore 
responsible not only to third porsons, but also to his employer (Z), 
provided Ilut the servant who commits the tort is acting in the 
course of his employment and within the scope of his authority (m). 
To absolve the contractor from liability and to make the employer 
liable (n) it is necessary to prove that the relation of master and 
servant has been temporarily constituted between the employer and 
the contractor’s servant, and that it existed at the time when the 
tort was committed (o). For this purpose it is not sufficient to show 
that the contract between the employer and the contractor 
necessarily involved the employment of a servant and that all 
which the contractor had to do was to choose the servant (p). Nor 
is it sufficient to show' that the employer actually chose the servant 
in question himself (< 7 ), or that the employer paid him (r), or that 
ho had the right to dismiss him («). It must be shown that the 
employer was for the time being in the position of his master ; that 
he not merely gave the servant directions as to what work he had to 
do (#), but controlled him to the entire exclusion of his master (a). 


(A) IWyell V. Ti/rer (1858), K. H. & E. 809. 

(/) llohnet V. Onion (1857), 2 0. E. (n. 8.) 700. 

(m) There ia no liability if the relation of inastor and servant does not exist 
between himself and the peiaon who dues the wrons'ful act, even though he may 
have undertaken to furnish a person for the puipose of performing certain 
work {Hilh/er v. W. Jiaitlwlomtno’B Ho&piial {OonmorB), [1909] 2 K. B. 820, 
0. A., applying Hall v. Ties, [1904] 2 K. li. 002, 0. A.; cuuipaie Kmns v. 
Liwrimh GtvjioraUon, [1900] 1 If. B. ICO). 

(i<) There cannot bo a liability in both for Iho s.ime tort (Laugher v. Pointer 
(1820), 5 B. & C. 647, p>r lji'rTi.nuAT,u, J., at p. 558; but see Mihham v. 
Hi. Mat ylelone Jlorough (vam il and Latter (1903), 07 J. P. 110, where judg¬ 
ment w.is ciitexod against both). 

(o) Qnarman v. Burnett (1840), C M. & W. 499, followed in Jones v. Liirryotil 
CoTf oration (1886), 14 Q. B. l3, 890; Milligan v. ll'eilge (1810), 12 Ad. & fill. 
714; lii-euli/ V. (Itlea (1835), 1 Mood. A It. 4i)4; .fours v. SudlarJ, [1898] 2 d. B. 
605, wherothe cases are leview'cd; coinparo Xuholeon v. Ilarnson (I860), 4 
W. B. 459 : I atuflier v. ]‘otiiUr, sitpio. 


()i) Noitib V. Wohelcy Tool and Maior Cah Co. (1907), 52 Sol. Jo. 110. "WhiTe, 
however, the seivant’s duty is to di'ivo a vohicle, rir to manage a niachiuc, or do 
Homo similar work, the tact that the vehicle, or the rtruhine, or as the ca^e o.ay 
bo, together with the horses, harness, or other icquisiteH, is tho propcrl y of the 
employ or, and that the contractor BUgpIios nothing but the serv.mt, leads to the 
inference that the employer is tho master (Jones v. SciJlard, supra), 

(o) Quarman v. Burnett, aajtra ; but it would be otherwise if the employer 
had insisted on the contr^ictor employing a hlraugor in place of one of his regular 
servants (ibid., per Vauick, B., at p. 508). * 

f r) Quarman v. Burnett, suj^. 

«) Beedte V. London and North Western Hail. Co., Hobbit v. Same (18491, 4 
Exch. 244. 


(t) Steel V. 8outh~Kastem Sail. Co. (1855), 16 0. B. 660; Evans y. Liverpool 
Corporation, supra; Waldock y. Winfiild, [1901] 2 Kl B. 696, 0. A.; compare 
Pgivar v. Tasker i' Sons (1907), 23 T. L. B, 259, 0. A. But the employer wifi be 
responsible if his dirootions bring about the injury (Hardaher v. Jw DislnU 
C^omcxl. [1896] 1 Q. B. 335, 0. A., per A. L. Smith, L J., at p. 844); compare 
Broum v. Accrington Cotton Spinning and Manufacturing Co. (1866), 8 H. s Oj. 
611; MUeham v. St. Marylehom Botough Council and Latter, supra. 

(a) JoTKs y. SeuUard, supra, followed in Devoar y. Taaher & Sons, supra, and in 
FerkvM v. Stead (1907), 23 T. L. B. 433 ; compare McLaughlin y. Pryor (1842)* 



Part X.—LiABiLmia op twr Master ?o Third Persons. 

621. In aooordanod with the same principle^ a servant who is lent 
bj bis master to a third person for the purpose of being employed 
in a particular way is to be deemed whilst thus employed the 
servant of the person to whom he is lent, though for other purposes 
be remains the servant of his master {b). Such person will there* 
lore be liable for torts committed by the servant in the course of 
bis particular employment (c), provided that the servant is at the 
time when they are committed subject to his control and not to 
that of the master (d). His liability is, it seems, the same whether 
the lending is gratuitous or for reward (e). 


Part XI.—Rights of the Master against 
Third Persons. 

Sect. 1 .—Procuring or Encouraging Breach of Contract by Serva/ntf 

622. Since it is a violation of legal right to interfere with con¬ 
tractual relations rocoguifaed by law, if there is no sufficient 
justification for the interferonce (/), an action lies at the suit of a 
master against any person who, without any such justification, 
induces the servant to commit a breach of the contract of service 
and leave his master before the time fixed for the lawful determina¬ 
tion of his service (7). No action, however, lies where no breach 
of the contract of service is actually committed (h). Any person 
may, therefore, with impunity induce a servant to leave his master 
when the period for which he uas engaged expires (i), although the 
seivant may, until such person interfered, have had no intention of 
leaving (ft), or to decline to renew an engagement which in the 
ordinary course would, but for such interference, have been renewed 
by the servant without question (1). In accordance with the same 

Man &G. 48; RufJiv Sutret/ Con mtrrial Doch Co ^1891), 8T L B 116 C. A.; 
Murphy V. Caoalft 3H ifr C 362 , / nnent v Peto (1861), 4 F. & P. 

(6) cases cjfcM xn note fa), p 2t>6, ante 

(cj Compare Bavmi(off Mann/aiinr uon Carl S(hcMerv, flSO.S] A C. 

B; bidytU v. Tyier (1868), E B, & E. S99. As to the delonce of “ common 
employment ’’ in such a ceuse, seo pp 133, 134, aide. 

(d) Murray v. Cinrw (1870), ]j. II. 6 C. P. 24; liouthe v. WhUe Moaa Colh/ry 
(7(J. (l877), 2 0. P. D 205, C. A ; J)onoian v. Latng, Wharton, and Thun Cou- 
jSynrftca^e, [1801] 1 Q, B. 629, V A ; Jutm v. St.u{lard, [1898] 2 Q If, 
565; compare M'Fall v. Ailamajc Go, (.1907] S. C. 367; M^Caitan v. Ihlfuat 
Harbour Gommiaaione) e, [1911] 2 L B. 143 

i e) Donovem v. Latng, Wharion, and Down Condruction Syndicate, aupta. 
f) Quinn v. Lecdhem, [1901] A. 0. 495, per Lord MAONAanrEN, at p. 610. 
As to the position of tho parties xv^hero the servant has been bribed, see titles 
Ageeoy, Vol. I., pp. 210 et aaj. ; Ckiminax, TjAW and Pbocedueb, Vol. 1X, i> 710. 

(?) OrinnaH v. Wella (1844), 7 Man. & G. 1033, 1041 As to what is evideute 
of luduoiug a servant to lea\e his master, see Keane v. Boyeott (1795), 2 Jlyy Bl. 
Oil. As to the termination of hiiing and serricc, seo pp QAet eeq , ante. 

(A) Forlea v. Cochrane (1824), 2 B. & 0. 148; Alim v. mood, [1898] A C. 1. 

(fS NicJiol V. Martyn (1799), 2 £sp. 732; JTiarl v. Akhvige (1771}, 1 Cowp. 61. 
(ft) Ktehol V. Mar^, supra. 

(I) JHd. 
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principle iti not actionable for any person to induce the servant 
to give sucli notice to his master as ma^be requisite for the lawful 
determination of his contract of service (w), even though the effect 
of giving notice may be to determine the contract at a date earlier 
than cither of the parties to it had anticipated (n). In these cases 
there is no violation of the master’s legal right to the services of 
his servant, and the motive by which the person who induces the 
serv'ant to leave his master is therefore immaterial (o). 

623. The precise nature of the contract which the servant is 
induced to break may be dibiegarded, provided that the master is 
entitled under it to Ins services (p). The contract need not be one 
by which the servant is to give his services for a definite period; it 
may bo a contract to do piecework (q). Nor is the master’s right 
of action restricted to the cases of menial servants or labourers, or 
even to cases in which any express contract of service exists (r). 
The action lies wherever one person is under contract to give his 
personal seivices, whether exclusive or otherwise(s), for the benefit 
of another, and is induced to break his contract by the procure¬ 
ment or encouragement of a third person (t). There must, how¬ 
ever, at the time when the third person interferes be in existence 
a valid contract under which his services are due (a), although it is 
not necessary that the bervice should then be subsisting (ft). The 
existence of a coutract may be implied in some cases from the mere 
position of the parties by and to whom the services are rendered (r). 
Where, however, the alleged contract under which the services 
are claimed is void, no action for inducing a breach of it is 
maintainable (d). 

624. AMiat facta constitute a sufficient justification fur inter¬ 
fering with the contract between master and servant, and thereby 
inducing the servant to commit a breach of it, is a question of 


(m) Allet? T. Flood, [1898] A. 0. 1; compaie Jose v. Metallic Roofing Co. of 
Canada, Ltd., [1908] A. 0. 314, P. C. As to the determination of coutract 
by notice, see p. 96, ante. 

(«) Allen V. Flood, snpm. 

(o) Ibid , overruling on this point Bowen v. Mall (1881), 6 Q,. B. D. 333, C A., 
and Temperton v. Russell, [1893] 1 (1. B. 716; but see Oiblan v. 'national Amalga¬ 
mated Labourer^' Uniiin of Onat Britdin and Irelatid, [1903] 2 K. B. 600, 
C. A., which appears to he inconsistent with Alien v. Flood, supra, Dtxon v. 
Diaron, [1904] 1 Ch. 161 (.where the seivants in question were employed by a 
receiver and manager). 

(p) Lumley v. Oifc (1853), 2 E. ft B. 216. » 

\g\ lla^ V. Aldr>dge(\m), 1 Cowp. 34 ; Anon, (1774), Lofft, 403. 

(r) As to what constitutes a contract of service, see pp. 76 et seq., ante. 

(/i) Compare Ristv. Fawr, (1863), 4 B. ft 6. 409; Oydm v. Lancashire (1866), 
16 W. R. 158. 


t) l.imleg r. Gye, supra. 

’o) De Francesco v. Barnum (1890), 45 Ch. D. 430; Rowen v. Hall, 


supra 

(b) Ltmley v. Oye, supra. 

(c) r.mne v. Walton (1867), E. E 2 0. P. 615 (whore the relation was that of 
parent nnd child). 

((/) hr Fiancesco v. Barnum, mpra; see coafro, Keane v. BoytoU (1706), 2 

Hy.Bl. 611 . 



Part XI.—Rights of thb Master against Third Persons. 


difficulty to \7hich it is impossible to give a complete answer (e). Sbgt. l. 

It is not a sufficient justification that the person who procured or Proearinigar 
encouraged the breach did not, in so doing, act maliciously, and had Encoiuns* 
no desire to injure the master (/), Nor is it sufficient that he Breach 
honestly believed at the time when he procured or encouraged the Contract 
breach, that it was for the common interest of himself and the 
servant that the latter should break his contract of service ig), or 
that the very existence of the contract of service was a breach of a 
prior contract between himself and the servant, under which the 
servant was precluded from entering into the contract of service in 
question, and that his motive was to secure the due performance by 
the servant of the prior contract with himself (/i), bjven the fact 
that in these cases the person procuring or encouraging the breach is 
correct in his belief makes no difference to his liability 0). Nor 
does the fact that he owes the servant a duty to advise him as to 
his position and dealings as regards his master, excuse him from 
liability, if tho object of the advice is to [irocure or encourage 
what is illegal (k), though the mere giving of advice, which is in fact 
honest and hm<i fide, is not rendered actionable because it is 
followed by a breach of tho contract of service (1). There are, 
however, cases in which, from the relation between the servant and 
tho person who induces him to break hie contract, the duty which 
such pei'son owes to the servant may be greater than the ordinary 
duty which ho owes to tho master of not interfering with the 
contract of service, and it would therefore seem that in these cases 
the existence of the relation, when talccn into consideration with 
the facts of the particular case, is a sufficient justification for inter¬ 
ference with the contract, and excuses tlie person interfering from 
liability (wi). 

625. An action lies not only against tho person who actually Harbouring a 
induces the servant to break his contract of service, but also against servant, 
any person who knowingly harbours or employs the servant, without 
the consent of his master, during the subsistence of the original 
contract of service (?0- It is immaterial that such person took no 


(e) The prim ipal < in which the question ha«. boon di'.piiESPii arose out of 
trade disputes', whinh have been removed from tho lunsdiction of the rourt 
(Trade Disputes Act, 1906 (6 Edw. 7, c. 47), s. 4 (1)); see title Trade and 
Tbade IJnions. 

(/) South Woles Minen' Fet/rration v. Glamorgan Coal [1906] A. C 239; 
Bead v Friendly Sooefy of Operative Stonnna^ons of England, Ireland ami Wales, 
[1002] 2 K. B. 732, C. A 

(</) South Walts Miners’ Federation v. Glamorgan Coal Co., supra. 

('/) Beasl V. Ftteudly Society of Operative Stonemasone of England, Ireland 
and Wodee, supra; Smitkiei v. National Association of OjierativePlasterers, [1909] 

1 K. B. 310, C. A. 

(;) Head v. Friendly Society of Operative Stonemasons of England, Irelaml and 
Wales, eupra. 

(k) Soiif irnlM Miners’ F'edrraiion v, Glamorgan Coal Co., su/ira. 

(7) fhtd., per Lord Ljndeev, at p. 254. 

(m) Ibid. For saja-gosted examples of cases in which the interference would 
he justifiable, see Glamorgan Con! Co. v. Sovth Wales Miners’ Federatv/n, [10031 

2 K. B. 645, 0. A , per Vattguan Williams, LJ., atp. 669, and S. C., [190,| 
I K. B. 118, per Bigham, J , at p 136. 

(m) AeAcfort V. FerWee (1796), 6 Term llep. 652; compare Forha v. CoidiroM 
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Sbot. 1. aefeive part in inducing the servant to break hia oontraot, or tfea 
Frocuruig or that he did not know at the time when he himsell took the aervaai 
Encoarag- into his employment that any contract of service with the mentor 
Ing Breodh guestimi existed (o), since it is a sufficient cause of action that 
of ^ntraot continued to employ the servant after he had learned of the 
by Bervant. gjjgtgpce of the original contract and of the master's rights there* 
under (p). He cannot, however, be made liable on this ground 
unless the original contract is piwed to have been valid ($). 

Measnra of 626. The damages recoverable by a master against the person 
damages. inducing his servant to commit a breach of the contract of service 

are not to bo measured merely by the actual loss which the master 
may sustain at the time wlien the servant leaves his service, but by 
the injury occasioned to the master by the loss of the servant's 
services (r). It is, however, an essential part of the cause of action 
that the master should have sustained some loss («). Where, 
thei-el'ore, he has already been indemnified for his loss by the 
servant, ho cannot maintain an action against the third person (t). 

Tliu master may in the same action join the servant as a 
co-dofendant and claim, as against the servant, an injunction 
only (o). 

Skot. ^.— Seduclion, 

DppriTation 627. The right of the master to reco"or damages where he has 
of servico, hoeu deprived of the services of his servant by the wrongful act of a 
third person applies to the case where he has been deprived of the 
services of a female servant by reason of her seduction and conse- 
quent confinement (h). By the adoption of the convenient fiction 
that a daughter is the servant of her parent seduction has 
developed into what may be regarded to all intents and purposes as 
a separate tort, for which, subject to certain limitations, an action 
lies. 

(1824), 2 B. & 0. 418 (where escapei slaves were harb )'rred on board a British 
man-of-war, and it was hold that no action lay against the captain, though 
slavery was lawful by the lex loci, since the sepitude ol the slaves ceased as soon 
as they came on board). A master cannot obtain posses', on of his apprentice, who 
IS in the service of another, unless the apprentice is detained against his will 
(K. V. RcynoJda (1795), 6 Term Rep. 497; Kx parte fJ'iK (1806), 7 hJast, 1116). 
No action lies agtunst a person who merely rendoi* pcouniai'v assistance to tho 
servant after ho has broken his contract (/Mio/;// (Jadeiy Mam Cclhei%e»t 
Ltd. V. Yorkshire Miners' Assocftahon, [1908] A. 0. 8S4). 

(o) Blake v, Lanyon (1795), 6 T win Eep. 221; Foster v. Stmart (1814), 3 
M. A S. 191. 

(p) Byltes\. Diron (1839), 9 Ad. & El. 693; Pilkington v. Scott (1846), 16 

M. & W. 657. , 

(q) Bf Francfsco v. Bamwm (1890), 46 Ch. D. 430. 

(r) Rodavll y. StaMehraxs (1840), 11 Ad. & El. 301; Qunter y. Aster (1819), 4 
Moore (o. P.), 12; Diron y, Bell (1816), 5 M. & S. 198. The master may waive 
the tort and sue on an implied ooutiact for the v.tlue of the servant’s services 
[I vfhtly V. Cloiistim (1808), 1 Taunt 112; Foster v. Stewart (1814), 3 M. & B. 
191). 

’ («) Marys's {Robert) Case (1612), 9 Co. Eep. Ill b. 

(<) Bird y. liwndaH (1762), 3 Burr 1345. 

(«) Ih Francesco v. Barntvm, supra. 

(b) Fores y. IVtfson (1791), Peake, 77 [55]; McKenzie y. Hardinge (1906), 23 
T. X. E. 16. The master’s right of action does not pass to his trustee in hank* 
ruptoy (i/bworef Vt Crowther (1841), 8 hf. W. 601). 



Part XI.— -Rights ojr the Hastes against Third Pebsons. 

d2». A woman who has been seduced cannot herself, as being 
a consenting party, maintain any action (c) against her seducer (d). 
The action must be brought by someone who can be assumed to be 
her master. This will, as a rule, be her father (e), or, if the father 
is not alive, her mother (/), though action may also be brought 
b^ her father by adoption (g), and, where the facta are not incon¬ 
sistent with the maintenance of the action, by an uncle (h), aunt(i) 
or brother (k). No action can, however, be brought by any person 
who encourages or connives at the ceduction (1). 

629. Since the right of action is based upon the loss of service 
it is necessary for the father, or other person in loco parentis, to 
establish the existence of the relation of masier and servant 
between himself and the woman seduced (m), aud if he fails to do 
BO, the action must fail(«). It is not, however, necessary for him 
to prove that there was an express contract for service. The 
existence of the relation is to be presumed from the fact that she 
resides with her father and performs the duties of a servant, and 
in this case it is immaterial that the daughter is of nge (o) or 
married (p). Nor is it necessary for hor to reside in the same 
house as her father, so long as she is in the position of his 
servant (g). Where, however, she resides in the same house, it is 
Buiheient to show that she rendered occasional assistance in the 
work of the household (r), or even that, in the circumstances, as, 
for example, when she is under ago (j?), the father had a right to 
her service (t). 


(c) As to her right to bring afl&liation piocooilinga, Hoe title Bis tardy, 
^ol. IL, np. 443 st acq. 

{<!) Welloch V. ConatantiriP (18G3), 2 If. & CJ. 1J6. 

(p) Spo tlio cdbes fill'd throughout this sof I ion of the titlo. 

(/) V. Taqq {l'i‘1'2), Li. H. 7 Exch lib.'J The inoUier oniinot niuintain 

the notion if the father djcs after the seduction, but bofoio the biith of tho child 
(^Hamilton v. Lonq, [ISOol 2 1. J{. 552, C. A , nfiirming S. 0., LISOJ j 2 1. K. 407). 
(tf) Trwin v. Dear wan (1809), 11 East, 23. 

(A) Manvell v. Thotnp^on (1826), 2 C. A T. 303. 

(t) ISdinonJaonv. Mathfll (1787), 2 TfimRi-p. 4. 

\k) Murray v. Fiht/eraJil, Id906] 2 I. Tl. 2,'>1, 0. A. 

(<) Beddte v. ticooU (1795), Peake, 316 (2 JO]. As to tho olfence of enronriwing 
seduction, see tith Inwani's and (Jhiluiiun. Vol. X\ 11., ]i. 164. 

(«i) Torrence v. Othhiny (1813), 6 Q. B. 297 BalUr v. Walncr (1869), 21 L. T. 
360. 

( m ) Batterthwaite Deu’hurat (1785), 4 Doug. (JC. B.) 316; (Innwll v. Wtlfa 
(184^, 7 Man. & G. 1033 ; Jiager v. Grimwood (1817), 1 Exoh. 61. As to what 
18 suffloient evidence of sorvice, see O'Reilly v. Glacty (1892), 32 L. B. Tr. 316 ; 
Murray v. Fitzgerald, avpi a. Bat when the seduction takes place in the fn+hcr's 
bouse, and the seducer is also guilty of trespass, tlic father may sue in tresp .ss 
for baking and entering his house, and allege the seduction as matter of 
aggravation Uluaadl v. Corn (17 04) , 6 Mod. Bep. 127; Reimett v. Allcatt (1787), 
STsrm Bep. 166; Wooduianl v. WeiUon, (1807), 2 Bo**. 4: P. (n. b.) 476), 

! o) J9«nn^ V. Allaitt, anp) a. 
e) Harper v. Lvffliin (1827), 7 B. & 0. 387. 

y) Mann v. Barrett (1806), 6 Esp. 32 ; Holloway y. AMI (1836), 7 0.*& P. 

*28. 

(r) ManvOl v. Thompaon (1826), 2 0. & P. 303 ; Garr v. Clarke (1818), 2 Chit. 
260. 




Terry v. HtUrhinaon (1868), L. B. 3 Q. B. 699. 
Maunder v. Venn (1829), Mood. & M. 323. 
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The presumption is not rebutted by proving the existence ol a 
contract of service on the part of the daughter with another person, 
provided Ihub there is nothing in such contract inconsistent' with 
the subsistence of the relation of master and servant between her 
father and herself (a). Where, therefore, though absent from her 
father’s home during the usual working hours for the purpose of 
fulfilling her contract of service, she sleeps there and assists in the 
houseliold duties, the action lies (b), even though the seducer is her 
master under the contract (c). Even a temporary residence elsewhere 
in accordance with the terms of her contract with her employer does 
not necessarily break the relation so as to prevent her father 
from maintaining the action (d). 

Where, however, the daughter is compelled, for the purpose of 
performing her duties under her contract with her master, to 
reside away from her father’s home, the relation of master and 
servant no longer exists between her father and herself (e), even 
though bhe may intend to return homo when the contract comes 
to an end (/). No action is therefore maintainable at the suit of 
the father, although the daughter may have been permitted by 
her master to assist her father in her spare timeC^r), or to return 
temporarily to her father’s house, where she has assisted, during her 
stay, in the household duties, and where the seduction has in fact 
token place (h). Tt is immaterial in this case that the seducer is the 
master himself (/), unless it can be shown that he entered into the 
contract of service for the express purpose of seducing his servant (/c). 
Whore, however, the contract of service has come to an end, and the 
daughti’r is seduced on the wa}' to her father’s houbo, the relation of 
master and servant is again revived and the father is entitled to 
sue (/). 

630. In accordance with the same principles, a father cannot 
maintain an action for the seduction of his daughter whore she does 
not reside with him, but has her own house, and carries on a 
business of her own (m). 

631. The actual loss of service upon which the right of action 
is founded arises from the incapacity of the daughter, during her 

((() /)ai ica V. IVillmmi (1847), 1(1 Q. B. 72.5. 
h) Hi'^t V. Fauj (1S0:0, 4 B. & W. 40!). 

(() OijiJenv. Lanraa/ii 
V/iitl>ou)nev. Wtlhains, 

((/) Griffith a v. Tteh/ei. 

(1787), 2 Term Bop 4. . 

(c) Dam V. Ptd (1S()4), 6 East, 46. * 

( f) Blaymire v. Ualty (1840), 6 M. & W. 55; QIadwy y. Murphy (1890), 20 
Ii. B Ir. GOl. r j 

(v) Thompson v. Boas (1859), 5 II. A, N. Ifl ; Whitbourru v. tnpy\ ' 

compare Curr v. Chde (1818), 2 Chit. ‘iGO (where the father received putt 
ot Ills dauglitoi'a w.iifcs) 

(/.) ITci/gea v Twjy (1872), Tj. R. 7 Exch. 283. 

(t) )] fiitbouriir V. U i/harns. supra; (iladney v. Murphy, supra; oomr.iio 
V. Builet* (189^), 2 M. & W. tKJQ (where the diinghter was apprenticed to 
thp doh-Tidanl’s wife) 

(i) V. Ohnera (1819), 2 Stark. 493. 

(i) 2V?i(/ Y. Jhifchiii-on (1868), 1,. K. 3 Q, B. 599. 

(m) Muiilty V. Field (1869), 7 C. B. (n. 8.) 98. 


re (1866), 16 W. B. 158; Hist v. Faux, supra; but flee 
[190]pK. B 722, 0. A 

t (1864), 15 0. B. ,Ji4; cuiupaie Edmondson v, MacheU 
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eonfinemeot, to render service to her father. To establish the right of 
action it is therefore necessary to prove not only the seduction (n) but 
also illness in consequence thereof (o). If it is proved that the 
defendant seduced the plaintiff’s daughter, and that she was delivered 
of a child, but that the defendant was not the father of it, the plaintiff 
cannot recover, as the loss of service is not attributable to the defen* 
dant's act (p). He is not, however, precluded from proving that the 
defendant is the father of the child by the fact that the alhliation 
proceedings against the defendant have proved unsuccessful, since 
be was not a party to them and is therefore not bound by their 
result (9). 

632. The plaintiff must also prove that the relation of master and 
servant existed both at the date of the seduction and the time when 
the child was born (?-). If, therefore, the daughter is seduced at a 
time when the relation did not exist, the fact that she returned to 
his house and re-established the relation before the child was born 
does not entitle him to maintain the action {s), and it is immaterial 
that she returned in pursuance of her intention to return when her 
contract of service with another master came to an end(i), or 
because she was dismissed by her master in consequence of her 
seduction {a). 

In accordance with the same principle the mother of the daughter 
has no right of action if the father dies after the seduction and 
before tl)e birth of the child (/>). 

633. The damages which a father is entitled to recover are 
exemplary damages (c), and are not restricted to the actual loss which 
he may have sustained (d). lie is theiefore entitled to compensation 
for his distress and anxiety of mind (c), for the dishonour which he 


(n) But see Evans v. Jialton (1S(»7), L. E. 2 C. P. 613, where the action wan 
brought for enticing away the pl.nntifl’» daughter (sec p. 268, ante), and it 
appears ironi the '.tatemenfc of facts that the defendant seduced her, though no 
child was born. 

(o) ManicU v. Tlwmson (1826), 2 C. & P. 303; but seo BoyU v. Brandon (1846), 
13 M. & W. 738 fwhere it was doubted whether an tictiou would lie it the illness 
WBR occaniGued oy the defendant deserting the pLiintifE’s daughter aiter her 
seduction and not by the seduction). 

i n) Eager v. Qrimwuod (1847), 1 Exch. 61. 
q) Anderson v. (Jollinion, [1901] 2 K. B. 107. 

r\ Bavtea v. WtUuxtna (1847), 10 U- B- 723; Terra v. ffukhinson (1868), 
L. B. 3 Q. B. 699. Queare, if the daughter leaves the father’s service 
after her seduction ind ro-entors it before the biith of the child; see 
Long V. Keightley (1877), 11 1. Bi C. L. 221, where it was held that the f.ither 
could leoover. 

(a) Davies v. WilliamB, supra; Dean v. Peel (1804), 6 East, 45. 
h) Blaifmire v. Haley (1840), 6 M. & W. 66; Gladney v. Murphy (1890), 26 
L. R. It. 661. 

(«) Dean v. I’eel, supra. 

(6) i5oe note (/), p. 271, ante. 

(c) As to what is meant by exemplary damages, see litle Damaoes, Vet. X., 
p. 324. 

(d) Elliott V. Nicklin (1818), 6 Piice, 641. Bat where the action is brought 
by a master not in loco parentis, ho is only entitled to his actual out-of-pocket 
expenses (MeKeneie v. Hardinge (1906), 23 T. L. E. 16). 

(e) An^ews v. Askey (1837), 8 Q. & F. 7. 
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SaOT. 2. 
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Evidenoe u 
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Particulars, 


receives (/), for the loss of the society of his daughter (^r), and jfor 
the expense of maintaining a bastard child (h). The iux; are 
entitled to take into consideration the sitnation in lire of the 
parties (t), and the conduct of the defendant (k), including his 
conduct at the trial (i). 

634. Jilvidence may be given of the defendant’s position in life, 
thougli not of his pecuniary means (m). Evidence may also be 
given that the defendant was paying his addresses to the plaintiffs 
(laughter, with the intention of marrying her (»), but not that the 
seduction was accomplished by means of a promise of marriage (o), 
though a new trial will not be granted because such evidence has 
been admitted (p ). 

636. The daughter is not a necessary witness (q). If she gives 
evidence she is not bound to answer in cross-examination questions 
as to her intercourse with other men (r), though, if she answers, 
her answers may l)e contradicted («). The defendant may give 
evidence as to her general loose character (t), in which case her 
father may call rebutting evidence of good character (a). The 
defendant may also call witnesscB to depose to particular acts of 
sexual intercourse between the plaintiff’s daughter and themselves, 
specifying the time and phu’e of their (-ccurrence (ft): but such 
evidence will not prevent tho i>laintiff from recovering if the jury 
find that tho dofondant is tlio father of the child; it will only go in 
mitigation of lamages (c). 

The defendant is not entitled to particulars of the time and place 


( /•) Iterf/ord V. 3fcKowl (1800), 3 Eep. 119; Terry v. Hutchinson (1868), L. R. 
3 ij. k 399, 

(g) liidjord V. McKowl, supra. 

(//) Trrrjj v. Huh Iniison, sn^jra. 

(i) Aiidrtv’S Y. Askey (1837), 8 0. & P. 7. 

(A) Mimed v. Corn (1704), 6 Mod. Bop. 127 ; Bennett v. Alhott (1787), 2 Term 
Rep. 166 ; compare Appleby v. Frankhn (ISS-*)), 17 (1. B. D. 93, where the stato- 
niont uC claim alleged that the defendant had adminihtorcd noxious drugs to the 
plauitilf’s (laughter with intent to procure ahorlion, and it was held that the 
fillogation could not bo struck out on the ground that it charged tho defen¬ 
dant with lolony. 

{1) VuuipaTO Berry v. Da Costa (1866), T* E. 1 C. P. 331 (breach of promisoof 
marriage). 

(m) &tlter v. Walter (1869), 21 1j. T. 360; Utdsoll v. Taylor (1873), L. B. 9 
Q. B. 79, per Blackiutrx, J:, at pp. 81, 82. 

(n) Klim V. Nicklin (1818), 6 ih-ico, 641. 

(o) DoJ4 V. Morris (1814), 3 Camp. 519. ‘ 

(p) Tultidge v. Wt^e (1769), 8 Wils. 18. 

(q) Farmer y. Joseph (1816), Holt (n. r.), 451. As to the scope of her 
eviaenee, see Cctyerv. Mayne (1849), 2 Oar. A Kir. 1011. 

(r) Dodd V. NurrU, supta. 

is) Andrews v. Askey, supra; Carpenter v. Wall (1840), 11 Ad. & El. 803. 

(t) Carpeidir Y. BToW, sapm, 

(а) Banufield v. Massey (1808), 1 Comp. 460; Bate v. Htll (1823), 1 0. & P. 
109; Dodd Y. Norris, aujera (where it was held that cross-examination of his 
daughter as to her character was not sufficient to make evidence of good 
oharaoter admissible); and see title EvmuiroE, Yol. XIII., pp. 454, 455. 

(б) Verry v. Watkins (1830), 7 0. & P. 308. 

(ci Ibtd. 
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of the alleged gedoction, at least before delivering hia defence (d), 
tmless he denies the sedaction on oath (e). 

Sect. 3.—Pcrsowai h^uty of Servant. 

636. The principles regulating the right of a master to be com¬ 
pensated for loss of service apply equally where the loss of service is 
attributable to personal injuries occasioned to the servant by the 
wrongful act of a third person, in consequence of which the 
servant is incapacitated, either permanently or temporarily, from 
the further performance of his contract (/). 

Where the act occasioning the injury to the servant is a pure 
tort, no difficulty arises as to the master’s right to sue the tort¬ 
feasor (g). An action therefore lies at the suit of the master, even 
though the tortious act amounts to a felony (h), since it is not his 
duty to prosecute the felon (i), and his right to sue in respect of the 
tort which has in fact been committed against him is not, in con¬ 
sequence, postponed (ft). Nor is he precluded from recovering by 
the fact that the servant has himself recovered damages from the 
tortfeasor in respect of the same act, since the servant’s right of 
action is l)ased upon his own personal injury, whereas the master’s 
right depends upon the loss of service consequent thereon {1% 
Where, on the other hand, the injury is occasioned by the breach, 
on the part of the third person, of a contract between the servant 
and himself, the master is not entitled to recover against the third 
person merely on the ground that he has lost his servant’s services, 
and that his loss is attribuhible to the bleach of contract (m). To be 
so entitled it is necessary to establish either that the contract was 
in fact made with the master through the medium of the servant 
acting as agent in that behalf (n), or that, so far as he is concerned, 
his claim is based upon a pure tort, wholly independent of the 
servant’s contract (o). 

637. Since the death of the servant puts an end to the contract 
of service (p), the master is precluded fiom recovering if the effect 


(d) Kntglit y. EogU (1889), 01 li. T. 780. 

(c) Thomson v. litikley (1882), 47 L T. 230; Ilanm v. Keera, [1896] 2 1. IL 
220. Ab to iutiem)g.ituries, see title Disoov£ky, ',1'£oiion, and Inierbooa- 
TOBUCS, Vol. XI., p. 105. 

(/) Martinez v. tierber (1811), 3 Man. & 0. 88, 

(j) DUcham v. Bond (181-1), 2 M. & S. 436 ; Hail v. Hollander (1826), 4 
B. & 0. 660; HodaoU v. SieUlebrata (1840), 11 Ad. & El 301; compare (h lunell 
y. Wella (1844), 7 Man. A G. 1033, 1042. 

(h) Osborn v. Qillett (1873), L. dt. 8 Exch. 88. 

(t) Airplehy t. FranMm (1885), 17 (I. J5.1). 93. 

\k) As to the postpoupment of the right of action when the tortious act 
amounts to a felony, see hilo Aorioir, Yul. I., pp. 27 et aeq. 

f{) Martxnoi t. Oerber, supra. 

(t») Alton V. Midland Rail. Co. (1873), 19 C. B. (k. s.) 213, di«iouased in Taylor 
y. Manchester. Sheffield, and Iinccdnahire Rail. Co., [1896] 1 Q. B. 134, C. A. 

(n) AUon y. Midland Rati. Vo., supra, as explained lu Meuoc y. Ormt EtSdem 
Rati. Ob., [1896] 2 Q. B. 387, V. A. 

(o) Berringer y. Great Eastern Rail. Co. (IS^O), 4 C. P. D. 163 (where the 
servant had contracted with one railway company, but his injuries woiw due to 
the uegligetLoe of another railway company); Meax v. Great Eastern Rail. Co., 
supra; compare Eayny. CulUfard{Wl%), 4 (J. P. 11. 182, 0. A. 

(p) See p. 94, onfe. 
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ol the tort is to kill the servant instantaneously (q), though it is 
otherwise where the servant dies after an interval of time (r). 

638. 'rhe right of the master being based upon loss of service, it 
is ncce.ssary for him to prove the existence of a valid contract of 
service, though he need not show that the servant was hired at 
wages or at a salary («). Ihuler this head a father is entitled to 
recover damages, including tlie amount of fees incurred for medical 
attendance (/), for loss of service where a child is injured, it being 
suilicient to show that the child lived in the father's house, and was 
part of his family, without showing further that he did any material 
business for his father (?t). The child must, howevei', be old enough 
to be capable of rendering services; if, therefore, he is so young 
that it is impossible for him to do so the father cannot recover (a). 

639. The master may, in an action of assault brought against 
him, excuse himself from liability by proving that he committed the 
assniilt in question in the defence of his servant against the unlawful 
act of the plaintiff (/i). Similarly, it is the right of the master, 
where proceedings are taken against his servant in respect of a tort 
for which his master is equally responsible to the injured party, to 
undertake, at his own cost, the defence of his servant without being 
guilty of maintenance (c). 


Part XII.— Liabilities of the Servant to Third 

Persons. 


SiH'T. ].—In To if. 

640. A servant who commits a tort is, as a general rule, liable 
ill damages to the person injured thereby (d), and his liability ui 


{q) Osborn v. (iilMt (lh73), L. 11. 8 EvlIi. 88 ; Clark v. London Central Omni¬ 
bus Co., Ltd., [190G] 2 K. B. 61S, A.; comparo lltyi/ins v. JjiiiiJter 

Yolv. 90 (where thn lulo was saul to ho bused on the meiger of the tort r the 
leloiiyl; liakery. (1808), 1 t'uiup. 490. 

(i) ('omparo Osborn v. Otllett, supra. 

(«) Martinez y. Oeiher (1841), 3 iluii A G. 88. 

(<) Dicon V. JifV (1816),. 3 M. & ti 198. But not damages for the injury 
to hiB parental feelings (jf'Yemtftyfwt V. /Snuf/irrs (1826), 2 C. & P. 292, where, 
however, the expioiseu of visiting the ehihl ah the hospital were allowed). A'^ 
to such damages in the case of Binluctiou, '■( o p. 273, ante. 

(u) Jones V. JiroioH (1794), 1 Esp. 217; see title iMIfANia ANii OaiuiEBif, 
Yol. XVII., p. 107. 

(a) Jlitd V. Hollander (1820), ( B. A C. 600. 

{b) Tickell V. Read (1773), Jjiilft, 213; hut seo Leward y. Basely (169&), 1 
Lit. Payiu. 62. 

(i) Breay v. Royal British Association, [1897) 2 Oh. 272, 0. A.; 

Alabusler v. Ifarne'.s, [1893] 1 Q. B. 339, C. A.; Elborvitqh y. Ayres (1870j, 
L. 11. 10 Eq. 367 ; jraWiv v. JWthtnd (Duke) (1797), 3 Yea. 494; 1 Bl. Com. 429. 
As tu luamtenance, see title Aition, Vol. 1., pp. si et vq. 

(d) As to the cases in whu li the master is liable, see pfi. 248 et seq., ante. As to 
a servuut s liability to attnehiuunt if lie ii‘»-i'<l3 hin master in disobeying aii older 
of the couit,see iSeauard v. I'atetson, [1897J 1 Lh. 315, C. A.; see title CONTEMPT 
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not affected by the existence of a contract of service (e), or, where 
he commits the tort in the course of his employment and within the 
scope of his authority, by the existence of the corresponding liability 
of his master for the same tort (/), since he is the actual tortfeasor (ff). 

A servant cannot, therefore, excuse himself from liability for his 
own act on the ground that lie did it solely in his capacity as ser¬ 
vant for another, and that, but for the existence of the contract of 
service, he would not have done it at all (/<)• Thus, it is no defence 
to the servant that, in doing the act complained of, he was obeying 
the express orders of his master (i), or that his master subsequently 
adopted or ratified it, unless the act is thereby deprived of its 
tortious character (A'). Similarly, it is no defence that he himself 
gained no personal benefit by his tort (/), but that he acted solely 
on his master’s behalf and in his master’s interest (m). Nor can he 
escape responsibility on the ground that he did not know and had 
no reason to know or to suspect that the act in question was 
tortious (n), unless such act is incapable of being regarded as a tort 
in the absence of actual or imputed knowledge that it is wrongful (o). 
Even the fact that the master who commanded the act to be done 
was innocent of any intention to do any wrong, and bead ./tdc 
believed that he was entitled to command the servant to do it, does 
not excuse his servant if the act, when done, is in fact a tort (a). 
Thus, a servant who acquires possession (b) of the property of 
another, and deals with it in suuh a manner as to constitute a 
conversion of it (c), is personally guilty of conversion (d). 


or CoiTiiT, ArrACinihNT, and (’ommiu'.vl, Vol. VlL, p. 291^. An to toit iii 
gciioral, bee title Tout. 

(e) £ane v. (Won (1701), 12 Mod. Hep. 4T2, 488 ; Hands v. ('/iild (109.)\ 
Lev. S61. Thw is cleaily the cJbO uhero the aet is one for which the iiiiibtei' 
cannot be hold responsible {M'Manus v. CtnUU (1800), 1 East, 100; Hitilfr v. 
Baaimj (1827), 2 C. & 1*. 010). 

(/) 8ee pp. 248 ei seq., uvU , Glasqaxu Gx/rjiovaftou v. J-orirntr, [1911 ] A. t'. 209. 
He may, however, in snch a case be entitled to bo indemnified by his muster, 
if he is not m part deluto {Dnon v. t'anvue (1801), 0 E. Ac Jl. fllH ; Tojdia v. 
Qrane (1899), 5 lliiig. (n. 0.) 090; Adam'^on v. dunua (1827), 4 liinj' 06). 

Iff) A judgment ngaiust the priiieipal is .'i bur lo sin action against his soivant 
(lirinamead v. Harrison (1872), Jj. E. 7 C. P. 917, Ex. Ch.). 

(A) Mill v. Hawker (1879). L. R. 10 Exch. 92. 

(t) Cullen V. Thompson's Trustees and Kerr (1862), 4 Maoq. 421, IT. L. ; Sands 
T. (Jhild (1699), 9 Lev. 991. 

(A) Hull V. Pickeraydl (1819), 1 Brod. & Bing. 282 ; Whitehead v. Taylor 
(1839), 10 Ad. & El. 210 ; compare Syhea v. Sykes (1870). L. E. 9 C. P. 119 ; seo 
title Ageitoy, Vol. I., pp 224, 229. 

{1) BeuntM v. Bayes (I860), 9 H. & N. 391 ; Lowe v. DorUng if- Son, [1900J 2 
K. B. 772, 0. A. 

(m) Perkins v. Smith (1752), Say. 40; Stephens v. Elwall (1819), 4 M. & S. 
259; Wilson v. Pefo (1821), 6 Moore (c. p.), 47 ; Craudi v. White (1835), 1 Bing. 
(n. C.) 414. 

(ft) Stepheney. Elwall, supra; compare Consolidated Co. v. Curtis & Son, [1892] 
1 Q. B. 499; Baschet v. Loudon Illustrated Standard ('o., [1900] 1 Ch. 73. 

(а) ('umpara Hay v. Bream (1837), 2 Mood. £ E. 54; Emmena v. Pottle (4889), 
16 Q. B. D. 3.04, (’. A.; see title Acrfisoy, Vol. T., p. 229. 

fa) B. V. James (1837^, 8 C. & P. 131, per Lord Aujnubr, C.B., at p. 132. 

(б) As to the noces.sity of possession to constitute a conversion, see Cot hr me 
V. Rymill (1879), 40 L T. 744, C. A.’; Barker v. Furlonq, [1891] 2 Ch, 172. 

i f) As to what constitutes conveision, see title Tuovhu and Detinujs. 
d) Cary v. Wehster (1721), 1 Stra. 480; Greenway v. Pssher (1824), 1 C. & P. 
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• 641. Whore the act committed bgr 6ie servant is merely an Act 
of nonfeasance, which, without proof of a contract to do that vhmh 
has been left undone, would not give rise to a cause of action fc), 
and the only contract in existence relating to the nonfeasance is 
between the master and the person injured by the servant’s^ non¬ 
feasance, the servant, not being a party to the contract, is not 
liable for the consequences of his nonfeasance to the person 
injured (/), but only to his own master, to whom it was his duty to 
perform the obligations imposed by the contract of service (ff). In 
this case the injured person must look to the master for any 
compensation to which he may be entitled by reason of the 
nonfeasance (h). 

642. A servant may jnstity the commission of an act which is 
prinut facie tortious, where it is committed in defence of his master's 
person (i) or property (k), provided that the act is one which would 
havG been justiliable, if committed by the master him self. Thus, 
a servant is entitled to evict a trespasser from his master's land, 
and for that purpose to make use of the necessary amount of 
force (1). 

Sect. 2. —Criminal T,iabiUty. 

643. The existence of the n lation of m ister and servant does not, 
as a general rule, affect the criminal responsibility of a servant in 
respect of bis own acts {tn). if, therefore, he commits an act which 
is in fact a crime, he is guilty of the crime in question, and his 
guilt is not affected by the fact that he committed the act in 
obedience to his master’s orders (n). Where, however, the act is 
one which is not, on the face of it, criminal (o), and which, on 
the other hand, is one which would be lawful if the master was 
entitled to give the order which he does give (p), the servant, by 
doing the aci which be is ordered to do, does not render himself 
guilty of a crime if he honestly and boud fide believes that the 
act is lawful and that his master has a right to order it to be 
done (q). 


190; and see, fuither, titles Agsnuy, YoL L, pp. 225, 226; TbovEv Aim 
Detinue. 

(«-) Killif V. Metropolitan Rail, Co., [1895] 1 Q. B. 944, C. A., per A. L. 
Smith, L.’J., at p. 947. 

(/) It is otheiwise whore the duty to the injured person exists irrespective 
of contract (fbxd.). 

i g) Soe p. 125, ante. ' 

h) Lnne v. Colton (1701), 12 Mod. Rep. 472, ^88. 

t) Leewerd v. Basilee (1695), 1 i'alk. 407 ; and see p. 126, ante. 

(ft) Ewer V. Joxies (1846), 9 Q. H. 623. 

\l) I hid. 

[m) B. T. Kn^l (1729), 1 Barn. (e. b.) 305; B. v. Uughea (1857), 26 L. J. (ic. 0.) 
202, 0. 0. E. 

(/>) Wilson V. Stexmrt (1863), 3 B. & S 913; compare B. r. Manley (1844), 
1 Cox, C. 0. 104 ; unless the act ceases to be criminol if done by his masters 
orders (B. v. Taylor (1812), 15 East, 460) ; but see Ex parte Symder (1829), 
9 B. & 0. 61, 

(o) B V. Bltaadale (1848), 2 Car & Err. 765. 

(p) B. V. James (1837), 8 0. & P. 131. 

(4) Compare B. v. Valtxr (1841), 1 Cox, 0. 0. 84. 
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644. Where the doing of a partionlar act is made an offenee by 1 

statate, the liabilii^ of a servant (r), who does the act in the eonrse 
of his employment on his master’s behalf, depends upon the con* 
struotira of the statute in question. There may be an absolute Liabluty 
prohibition against the doing of the act, in which case the servant undei statute, 
is liable, even though he acted innocently (a); or the servant may 
incur no liability, unless he is himself personally in default (f). 

Again, where a statute prohibits the doing of certain acts by 
unqualified persons, a servant who does any such act may, in some 
oases, be guilty of an ofiencc, unless he personally possesses the 
requisite qualification (a), whilst, in other cases, tho fact that the 
master under whose orders he does the act is qualified may bo 
sufficient to exempt him from liability either absolutely (6) or subject 
to conditions (c). 

No question of liobility can, however, arise, in any case, unless 
the act which the servant does falls within the purview of the 
particular statute alleged to have been violated (d). 


Part XIII.—Rights of the Servant against 

Third Persons. 

Sect. 1 .—Procuring or Encouraging Breach of Contract by 

the Master. 

645. A servant is entitled to maintain an action against any when 
person who interferes with the contract of service by inducing the actionable, 
master to break it and discharge the servant before its lawful dotor- 
mination (c). The principles regulating the rights of the servant 
are, with the necessary modifications, the same as those regulating 
the rights of a master in the corresponding case (/). Thus, it is 


(r) As to the criminal liability of the maslcr iu such a case, boo p. 2.58, ante. 
As to the special provisions rolatinp to p.njticular clabses of sorvanl*., siith as 
miners, seamen, railway servants, and the like, see the approT)riiite titles. 

(*) iibfcAm V. Hmdmarsh, [1891] 2 Q,. B. 181 (seo titlo Food AUK UnuGS, 
VoL XV., p. 18). 

(*) IVitaon V. Sfetoarf (1863), 3 B. & S. 913; WiUiamton v. Norria, [1899] 1 
a B. 7. 

(o) Kxparte Sylvester (1829), 9 B. A 0. 61 ; Masters v. Kowther (1852), 11 P. B. 
948 : Pharmaceuticai Soetky v. Wheehlon (1890), 24 Q. B. 1). 683 (Phiuuiacy Art 
1868 (31 & 32 Viet. o. 121), a. 16); Killick v. Grnham, lAntesn v. Hurditll, 
[1896] 2 Q. B. 196; v. *Brumiy (1896), 60 J. P. 792; I’harma<eutical 

Society v. Noah, [1911] 1 K. B. 520; compare StansjUld & Co. v. Andreevs (1909), 
100 L. T. 629. 

(5) R. T. Taylor (1812), 16 East, 460; WilKamsm v. Norria, [1899] 1 Q. B. 7 
(see title Iktoxioatikg LuiuoRS, Vol. XVI11., p. 110). 

(c) Killiek T. Orahem, Lnitem v. Burchell, supia; compare Bturlihery v. 
Bvencer (1886), 65 L. J. (u. 0.) 141. « 

{A) Pharmaceutical Society v. White, [1901] 1 K. B. 601, 0. A. 
f«) Read v. Friendly Socidy of Operative Stonemaamia of England, I) eland and 
ITafca, [1902] 2 K. B. 732. 0. A. 

(/) 1^ pp. 267 et seq., ante, where the subject is fully cliscussod. As to 
the effect of the Trade Disputes Act, 1908 (6 Edw. 7, o. 87), see Conway v. 
Fade, [1908] 2 KB. 844. 0. A. 
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Sbct. 1. 
Procuring or 
EnconraiE' 
Ing Breach 
of Contract 
by Master. 


When action 
lies. 


Extension of 
breach of 
duty. 


not a Btifficient justification for intorference with the contract that 
the person who procured its breach acted in the bondjide belief that 
it was made in breach of a prior contract between himself and the 
master, such as, for instance, a contract to the effect that no person 
in the position of the plaintiff was to be taken by the master as an 
apprentice (g); and even the fact that the contract of service is 
actually a breach of such prior contract may, in certain circum¬ 
stances at least, be insufficient (h). Where, on the other hand, the 
contract of service is not broken, but lawfully determined by the 
master, no action will lie (i). 

Sect. 2 .—In Tort. 

646. In considering the rights of a servant who is injured by 
the wrongful act of a third person, the existence of the contract of 
service or the fact that, at the time of the injury, the servant was 
engaged in the course of his employment on his master’s behalf may, 
as a general rule, be disregarded, since his right is based upon the 
violation of a duty towards himself (&). Wliere, therefore, the third 
person owes a duty to the master only, its violation confers no rights 
upon the servant, though he may sustain injury thereby (Z). Thus, 
a servant who is in occupation of promises on his master’s behalf 
cannot maintain an action against a trespasser, since he has himself 
no estate therein, and it is immaterial chat he may have been 
allowed by his master to use the premises for l)is own business (m). 

647. In order to establish a breach of duty towards the servant 
it may be necessary to consider whether the servant was acting in 
the course of his employment. The facts of the case may show that 
the third person owed a duty not only to the master, but also to the 

(f/) Read V. Friendly Society of Operative Stonemasons of England, Ireland and 
Wales, [1902] 2 K. 11. 732, C. A. 

f 7() I bid., wheie threats were nseil to procure the breach. 

(t) Biikock V. St. Anne's Master Rmlders’ Federation (1902), 19 T, L. E. 27. 
As to whether an action will lie for inducing persons not to employ a particular 
poison as their servant, see Oiblan v. National Amalgamated Labourers' Union 
of Great liriiain and Ireland, [1903] 2 K II. 600, G. A., where it was held that the 
action would he, following Qninn v. Leathern, [1901] A C. 495 ; and sco, contra, 
Iliittley V. Simmons, [1898] 1 Q. B. 181, applying Allen v. Flood, [1898} A 1, 
It is difficult to reconcile Oiblan v. National Amalgamated Labuvrers' Union of 
Gieat Jhitain and Ireland, supra, with Allen v. b'l^, aujira ; sec, further, title 
Tjrade and Tkadk Unions. 

(A) Membery v. Great Western Rati. Co. (1889), 14 App. Cas. 179; Jolineon v, 
Lindsay Co., [1891] A. 0. 371, where the doctrine oi common employment 
was held not to apply to the servant of a contiactor injuied by the negligence 
of the servant of a sub-contractor; compafe Thrussell v. llandyside (1888), 
20 Q. B. D. 359; soe p. 133, ar^, and, generally, titles Neqligfncb ; Tort. A 
servant is not entitle to maintain an action for slander, when the words are 
not actionable jier se, merely because they induced his dismissal [Vicars v. 
n ilorks (1806), 8 East, 1; SpeeJee v. Hughes, [1904] 1 K. B. 138, C. A.); he must 
show that his dismissal was the direct and natural consequence of the defendant’s 
■words ( Vicars v. Wilrocks, supra; Knu/ht v. Uibbt (1834), 1 Ad. & 4.3); and see 

titles UamaqjSS, Vol. X., p. 319, note (ft); LiBjBL AND Slander, Vol. XVlIl., 
pp. 7.30 et seq. 

(l) If'interbottom v. Wright (1842), 10 M. & W. 109, followed in Earl v. Lub- 
lock, [1906] 1 K, B. 253, 6. A.; Pmoell v. Thcrrndike (1910), 26 T. I«. R. 390; 
compaie Wood & Co. v. Mackay (1906), 8 F. (('t. of Sess.) 625. 

(m) White y, Bayley (1861), 10 C. B. (n. fl.) 227. 
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servants engaged on his behalf (n), and they may in consequence 6 bct. 8 . 

acquire larger rights than those of the gener^ public (o). Thus, a In Tort 

servant who in the course of his employment goes upon the 
premises of a third person is not a trespasser or licensee, but is 
there upon lawful business, and may consequently maintain an 
action for any injury sustained by reason of the condition of the 
premises or otherwise through such person’s want of care (jp). 

Where, on the other hand, the servant is not acting in the course 
of his employment, the existence of the contract of seiviee does 
not operate to extend the obligations of the owner of the 
premises (g). 


(») Parry ▼. SmUh (1879), 4 0. P. D. 326 ; Elbott v HaU (1886), 16 Q. B D. 
315 

(o) Indermatir y. Dames (1867), L. R. 2 0. P. 311, Ex. Oh. 

(p) Ihtd ; Heaven v. Pender (1883), 11 Q. B. D. 603, 0. A., distiugmahed in 
Calefwntan Ratf. Co v Mulho^land, [1898] A. 0. 216; see title Nuolioengb. 

(j) Batchelor v. I'oritacue (1883), 11 Q. B. D. 474, 0. A. 
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Mayor’s Court, London 


Constitution 
of the court. 


Sittings. 



The Recorder. 
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Sect. 1. — Constitution. 

Sub-SEOT. 1.— The Court. 

648. The Mayor’s Court of London is a court of record styled 
“ the court of our Lord the Kiny holden before the Lord Mayor 
and Aldermen in the chamber of the (Tiiildhall of the City of 
Loudon ” (a). 

The fees of this court belong to the t'ori)oration of London, by 
whom all the expenses of the court arc defrayed {b). 

8ub-Sect. 2.— Sittings. 

649. The sittings are held monthly, and the dates are fixed by 
the Kecorder (c). 

Two or more courts may be held at the same time (rf). 

Sub-Sect. 3.— Juihjea. 

660. The L ord Mayor and all the aldermen are in law the 
judges, but they take no part in the actual business of the 
court. 

The llocorder alone sits by custom, as the acting or officiating 
judge (e). 

(a) Mayor’s Court of Londou Piocedure Act, 1857 (20 & 21 Viet. c. clvii), 
B. 54; Appendix to the Eoport of the Muuu-ipiil Corporations Cominissioners 
(liondon and Southwark), I’arliainontury 1‘iiper, 1837 (60), p. 123; Pulling, 
Laws, Customs, Usages, and Begulations of the City and Port of London, 
p. 177; Thorpe, Ancient .Laws and Institutions of England, p. 197, n.; Liber 
AJbus (EoUs Series), Vol. L, p. 498; Sharpe, Calendar of Wills, Court of 
Husting, London, Vql. I., p. ii., note 3; see Clyn and Jackson, Mayor’s Court 
Practice, 3rd ed., 1. (Note: the last-named authority is hereafter referred to as 
“ Qlyn and Jackson.”) 

(b) B(wal Cominibbion, 1893, City of London, Statement as to the Origin etc. 
of tne Corporation of London, p. 82; and as to the Corporation see title 
MetrofoUS, pp. 422 et aeq., post, 

(c) Appendix to Beport of Municipal Corporations Commissioners (London 
and Souliwark), Parliamentary Paper, 1837 (60), p. 124. As to the Recorder, 
see the text, infra. 

(d) Dorough and Local Courts of Record Act, 1872 (35 & 36 Viet. c. 86), s. 4; 
Order in Council of 26th June, 1873 (Stat. R. & O. Rev., Vol. IV., 971). 

(e) Bee Emerson, Courts of Law of the City of London, p. 33; Pulling, Lawi^ 
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651. In the absence of the Recorder, the Common Serjeant (/) 
' presides as judge. 

In case of illness or unavoidable absence of the Recorder or 
Common Serjeant, they, or eitlici' of them, or in case of their 
inability to appoint, the Court of Common Council (< 7 ) may appoint, 
a barrister-at-Jaw, who has practised as such for at least seven 
years, to act as a deputy judge during such illness or unavoidable 
absence (/i). 

The Recorder or Common Serjeant, or either of them, may also 
appoint a deputy, who has practised as a barrister for at least seven 
years, to act for either of them for any time or times not exceeding 
in the whole two months in any one year, and such deputy 
has all the powers and can perform all the duties of a judge of the 
court 0 ). 

652. The Recorder has also, as judge of the Mayor’s Court, power 
to appoint a deputy or Assistant Judge (J), subject to confirmation by 
the Lord Chancellor and approval by the Court of Common Council. 
This power has been exercised, and since 1878 there has always 
been an Assistant Judge. 

Stib-Skct. 4.— Ojffi(er». , 

653. There is a Registrar of the Mayor’s Court, appointed by 
the Court of Common Council (< 7 ), whoso principal duties are to 
record all the proceedings of the court; to tax bills of costs; to 
assess damages under order of the judge in case of an interlocutory 
judgment where the damages are a matter of calculation (k) ; to 
attend the court whilst sitting for the trial of causes; and, in the 
absence of the judge, to hold the court, and transact all the business 
of the court, except the trial of issues of law or fact(f). On 
applications or summonses at chambers the Registrar has all the 
powers and authorities which a master of the Supreme Court has 
in like proceedings in the High Court, subject to appeal to a 
judge (m). 

Cufl'oms, and Begulations of the City and Poit of London, 2nd ed , p. 116. lie 
IS elected for bfo by the Couit ot Aldermen, and sworn in before that bcaly, and 
cannot be removed bnt for reasonable lie is the chief adviser and advo¬ 

cate of tlio coiporatioii. By the Local (xovermneut Act, 18S8 (51 & 52 Viet, 
c. 41), 8. 42 (14), no Eecordor of the City of London can now exoicise any 
judicial functions nnless he is appointed by the (Jrown to exercise them. 

(/) Mayor’s Uouit of London Procedure Act, 1857 (20 & 21 Viet. c. clvii.), 
8 . 43. The Common Serjeant acts, like the Eocorder, ns advisor and advocate of 
the corporation. The appointment of the Common Serjeant is now vested in 
the Crown (Local Government Act, 1888 (51 & 52 Vict. c. 41), s. 42 (14)). 

(ff) See title Metuopolis, pp. 420 et aeq., poit. 

(A) Mayor’s Court of London Procedure Act, 1867 (20 & 21 Vict. c. clvii.), 
a. 43; and see title Barhistehs, Vol. IL, p. 382. 

(») Mayor’s Court of London Procedure Act, 1857 (20 A 21 Vict. c. olvii.), 
8 . 43. 

(j) Borough and Local Couits of Record Act, 1872 (35 &36 Vict. c. 86), 8»,7; 
Order in Council of 26th June, 1873 (Stnt. B. & 0. llev., Vol. IV., 971). 

(k) Common Law Procedure Act, 1852 (16 & 16 Vict. c. 76), b. 94. 

(f) Mayor’s Court of London Procedure Act, 1857 (20 & 21 Vick c. ol'rii), 

8 . 41. 

(m) Mayor’s Court of London Rules, 1892, Ord. 10, r. 3; eee Glyn and 
Jackson, pp. 3, 278; and titia Pbaotiob ans FaooedurB. 
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The court also has a Serjeaut-at-maco, who executes the process 
of tlie court under executions and in equity proceedings, and a 
Deputy Serjeant-at-mace (n). 

Sect. 2. — Juriadiction. 

Sub-Sect. \.—Omtm,ary or General. 

654. The Mayor’s Court possesses both a legal and equitable 
jurisdiction. It has, however, no jurisdiction in replevin. 

655. The equitable jurisdiction of the court is similar to that 
exercised on the equity side of the old Court of Exchequer. The 
court generally take.s cognisance of all causes of an equitable 
nature between party and party, such as partition of property, 
administration, trust, and partnership. It can decree specific 
performance of an agreement, the redemption or foreclosure of a 
mortgage of i)roi)erty in the City of London and its liberties, and 
can grant injunctions (o). 

656. The Mayor’s Court is an inferior court of local jurisdic¬ 
tion, and therofoi e, except by statute, it has jurisdiction only where 
the w'holo cause of action (p) arises within the local limits of its 
jurisdiction (g). In such cases its jnrisdictum is unlimited. 


Sub-Sect. 2. — Exduiive, 

657. The Mayor’s Court has exclusive jurisdiction in awarding 
restitution of aiiprentiees’ premiums and indentures of apprenlice- 
sliijJ within the City of Jjondon, and in a variety of causes which arise 
out of City of London customs, such as foreign attachments, disfran¬ 
chisements, sole merchants, arrest for better security in certain 
cases of defamation, and in penal actions under acts of Common 
Council (r). The court is also the court of appeal from decisions of 


(n) Ih UoUand, like parte Warden (1885), 54 L- J. (q b.) 320, C. A. As to the 
ofTico of secondary, see title SnEKJFi'S and l)AiLirj<'S. 

(o) As to the Biibjccta of equitable jui'isdictiou generally, see title !Kquity, 
Vol XITI., pp. 4 et aeq. 

(p) London Corporation v. Cox (1867), L. H. 2 H. L. 239; Cooke v. Qill 
(1873), L. E. 8 0. P. 107, per Bovim., O.J., at p. 112, per Brept, J., at p. 116. 
“ (’ause of action ” means every fact which jh material to be proved to entitle 
the plaintiH to succeed—every fact which the dofond.iut would have a 
right to traverse {R. v. London fV/)f»ra<io» (IHiri), 61 L. J. (Q. B.) 329; 
Bowler v. Darherton Developmait Syndiuite, [18^(7] 1 Q. B, 164, 0. A.). See, 
further, title Courts, Vol. IX., pp..l2, 14, 176, 177. 

{q) The local limits of the junsdictiou of the court extend over the City and 
liberties, but not over Southwark or the river Thames (Appendix to Beportof the 
Munici^ Corporations Commissiouete (London and Southwark), Parliamentary 
Paper, 1837 (60), p. 124). As to such areas generally, seo title Metropolis, 
p. 400, post. 

{i‘) ll^al Commission, 1893, City of London, Statement as to the Origin eto. 
of the Cforpoiutiun of London, p. 79. The decision of the House of Lords in 
London Corporation v, London Joint Stock Bank (1881), 6 App. Oas. 393, 
practically put an oud to foreim attachment. As to foreign attachment, see 
Brandon, Law of Foreign Attachment. As to penal actions, see Polling, Iawb, 
Customs and Regulations of the City and Fort of London, 2nd ed., 186. 
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the Ghamberlain’s Oourt in cUsputes between masters and appren- 
ticee, and such appeals are beard before the Eecorder and a jury (a), 

Sub-Shot. Z.—Skciuiory. 

668 . Where the debt or damage claimed does not exceed J850, no 
plea to the jurisdiction is allowed, provided the defendant or one of 
the defendants dwells or carries on business within the City of 
London or the liberties thereof at the time of the action brought, 
or has dwelt or carried on business there at some time within six 
months next before the tin^e of the action brought, or if the cause 
of action, either wholly or in part, arose therein (i!). 

** Fart of the cause of action ” means a material part of the cause 
of action, and includes the delivery of an offer or acceptauce (a), 
the assignment of a chose in action (&), the breach of a contract (r), 
the delivery of goods (d), the acceptance (0 or the indorsement or 
presentment of a bill of exchange (/), and an account stated (g). 

A defendant may not object to the juri.sdiction of the court by 
any proceeding whatsoever in the court except by plea (/t). This, 
however, does not prevent the defendant from obtaining a writ of 
prohibition in a case where such a writ would lie (i). 

659. The Mayor’s Court has power to grant such relief, redre8^,• 
or combination of remedies, either absolute or conditional, and to 


(s) See Royal Commission, 1893, City of London, SUtemont as to the Oiigin etc. 
of tho Corporaiion of Ijondon, p, 109 ; title OoiJins, Vol. IX., p. 178. 

(<) Major’s Court of London Procedure Act, 1857 (20 <te 21 Vict. c. olvii.1, 
B. i2. As to wliat is the meaning of “ dwelling,” or ” carrying on Imsinosa,” 
aeo Hheila V. liait (1849), 7 0. B. 116; Maidnuffatl v. Patersan (1851), 11 C. B. 
755 ; Kf7r v. Jlm/nw (1860), 29 L J. (q. 70 ; ilexnmier v. Joma (1866), Ij. 11. 

1 Exch. 133; Muaaeif v. liuitm (1857), 2 II. A N 097 ; foua y (jittham (1888), 
20 Q. B. I). 780, alliimed auh nvm Graham v. Lewia, 22 Q. B I>. 1, C. A.; 
Glentue v. Delmar (1850), 1 L M. & P. 402; Sanqat^ v Kaq (1850), 5 Exch. 
386 ; Ditrkley v. Hanit (1850), 5 Mxch. 13; J{< litiwie, Ex ptrte BnuU (1881), 16 
Oh, D. 484, (3. A. ; Gorsleit v. llarri', (1857), 29 L T (o. s.) 75, Keynaham Blue 
Ltaa Limf Co, v. Baker (1863), 2 JI. & C. 729; Itnnuu, v. London and North- 
Weatern Rail. Co. (1863), 4 B. & S. 326; Le Taillcur v. South Eaatern Rati. 
Oo. '1877), 3 0. P. It. 18; Rogera v. London, Cuathnm, and Dover Rati, Co. 
(1877), 26 W. R. 192 

(fl) Borthwick v. Walton {lS55)i 15 0. B, 501; Green v. Beach (1813), L R. 
8 Exch. 208 ; Taylor v. Jmea (1875), 1 C. P. 1). 87; Taylor y. NtchoUe 
(1876), 1 r. P, D. 212 , 0. A.; see also Homehold Fire Jnauraiice Co, v. Grant 
(1879;, 4 Ex. 1), 216, C. A.; Dunlop v, Htgqtna (1818), 1 If L. Cas. 381 ; Eians v. 
Niiiholeon(2) (1876), 32 L. T. 778; Bennett v. Cotgriff (1878), 38 L. T. 177. 

Read r. Brown (1888), 22 Q. B. D. 128. 0. A., Bemett v. White, [1910J 2 
K. B. 643. 

(fl) Northey Stone Go, v, Guinea [1894] 1 Q. D. 99, C. A. 

Yd) Norman v. Marckant (1852), 7 Exch. 723 ; Kemp v. Clark (1848), 12 Q. B. 
847 5 Smtih V. Hudaon (1866), 6 B. & S. 431; Norman v. BAtllipa (1845), 14 
M. 4 W. 277. 


(e) Eauiea y. Paveley (1876), 1 0. P. D. 418, 0. A. 

if) Willianeon v, Cotterdl (1880), 70 L. T. Jo. 24, C. A.; Juadyne v. Roberta, 
[190812 TC. B, 349. ^ 

(g) Taylor y. Nieholla, aupra; Euana y, Nicholson (1875), 32 L. T. 664, 778. 
lA; Mayor’s Court of London Procoduie Aot 1867 (20 & 21 Vict. o. olvii.), 
B. 18; see Hawes y, Paveley (1876), 1 0. P. D. 418, per J>S3EL, M.R. 

li) Jacobs y. Brett (1875), L. B. 20 Bq. l,pef Jessel, M.B.; Bridge v. Branch 
(1876), 84 Is T. 905; London Corporation y, Cox (1867), L. R. 2 H. L. 239. As 
to prohibition, see Qlyii and Jacaaou, pp. 16, 19; and soo p. 301, poet. • 
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give the like effect to every ground of defence or counterclaim, 
equitable or legal, in as full and ample a manner as the High 
Court (k). The court has no power relating to procedure under 
tlio llulca of the Supreme Court, except where certain of these rules 
have been applied to the Mayor’s Court by the Eule Committee 
under the statutes relating thereto (2). 

660. The court can entertain counterclaims which are beyond 
its jurisdiction, so far as they relate to the plaintiff’s claim and the 
defence thereto, but no relief exceeding that which the court has 
jurisdiction to administer can be given to the defendant on any 
such counterclaim (rn). 

The court is also empowered to deal finally with counterclaims 
(1) which are outside its local jurisdiction and within the juris¬ 
diction of any other inferior court in England; (2) which involve 
more than one cause of action, each such cause of action being 
within the jurisdiction of the court, as to each of which the 
defendant might have maintained a separate action, although the 
aggregate amount of the counterclaim exceeds the jurisdiction of 
the court; (3) which are for an amount exceeding the jurisdiction of 
the court, provided the plaintiff does not object in writing, within 
the prescribed time, to the court giving relief exceeding its 
jurisdiction (m). 

Sect. 3.— Practice and JProcedure. 

Sub-Sect. 1 .—Ueueral Jtegnlations. 

661. The j)ractico and jn’occduvo on the common law side of the 
Mayor’s C’ouit are rcgulntod by the Conuuen Law Procedure Acts, 
1852, 1854, and 18(30 (a), and by tho Mayor’s Court of London 
Procedure Act, ]857(o). 

(/c) Jucliiatuio Act, IS'.'J (3U &. 37 Vic-t. e. 00), h. 89; boo Richards v. CuUerne 
(188iy 7 (i. li. I). 023, (’. A.; R. v [1908] 2 K. J$ 121. 

(/) ilaj-or’s Court of IjoikIoii Cronodim* Act, 1857 (20 & 21 Vict. c clvii.), 
8 . -15; Judiciiture All, 188 J (47 A 48 Vii-t. c. 01), h. 21 ; Eulos I’ublicHtion Act, 
1893 (flC & 57 Viet. c. C(>) ; .st'o Ptijorv. City OJfkei Co. (1883), 10 Q. E. 1). 
501, C. A.; Richimls v. Oullcrnc, bvpra. As to the application of such rules in 
practice and pioccdurc, see p. 289, jMst. 

(to) Judh'iitiiro Act, 1873 (30 & 37 Vict. c. 66), ss. 89, 90; Judicature Act, 
1884 (47 & 48 Vict. c. 01), s. 18. 

(ti) 15 & 16 Vict. c. 76 ; 17 & 18 Vict. c. 125 ; 23 & 21 Vict. c. 126. By Order 
in Oouiicil of I7th November, 1863, the following provisions (with certain 
sanations,) of these Acts were applied to the if.iyor’b Court. (Joniinon Law 
rioceduro Act, 1852 (15 A 16 Vict. c. 76), ss. 3, 7, 16, 17, 32-57, 60,61,64—71, 
74—80, 87—89, 91, 91—96, 117—119, 123—126, 128—201, 203-216, 218—221, 
223—226, Schtd. A (cAcept Ponns 1—5), Schod. B; the whole of the Common 
Law Procedure Act, 1854 (17 & 18 Vict. c. 125), except bp. 2 , 35—40,42,43, 76, 
77, 95, 99—102, KM 107 ; the whole of tdio Common Law Procedure Act, i860 
^3 & 24 Vict. c. 126), except ss. 22—27, 40-16. This Order is revoked by 
Order in Couucil of 28th June, 1892, so far ns rogiurds the Common Law Pro- 
cediue Act, 1851 (17 & 18 Vict. c. 125), sa. 3—17, and tho provisions of the 
Arbiti'atioii Act, 1889 (52 & 63 Yict. c. 49), except s. 17, substituted. See 
Qlyn and Jackson, pp. 303, 377. The application of those statutes to tho MayOT’s 
Court is not affected by their partial repeal; see Statute Law Eovision and Civil 
Procedure Act, 1883 (46 & 47 Vict. c. 49), s. 7. 

(o) 20 &. 21 vict. c. clvii. As to fees and costs, see Mayor’s Court of London, 
Biiles as to Fees and Costs, 1890, amended by the Buies of 1892 and 1903; 
Glyn and Jackson, pp. 246—262, 267, 274, 278, 280. 
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662. Certain rufes of the Supreme Court have been applied to 
the _ Mayor’s Court (p), namely, those relating to proceedings by or 
against partnerships and firms {q); third party procedure (?'); pay* 
ment into and out of court and tender («); proceedings in lieu of 
demurrer (t); discovery and inspection (u ); admissions (x ); further 
and better particulars (y); arbitration (z ); costs (a) ; enforce* 
ment of orders (&). There are special rules as to judgment 
summonses (c) ; fees, powers of registrar etc. (d); default pro* 
cedure (e). 

663. The following Acts have been applied in whole or in part 
to the court: the Summary Procedure on the Uniformity of Process 
Act, 1832 (/); the Small Debts Act, 1845 (gr); Bills of Exchange 
Act, 1855(A); the Foreign Law Ascertainment Act, 1861 (i); tlie 
Borough and Local Courts of Kecord Act, 1872 (j); the Arbitration 
Act, 1889 (A); the Partnership Act, 1890 (1). 


(р) ®y tb© Mayor’s ('oiiit of Ijojidon llules, 1892, mado in pniBuanco of the 

Mayor’s Court of Loudon I’roceduie Act, 1867 (20 & 21 Vict. c. clvii.), the 
Judicaturo Act, 1884 (17 & 48 Vict. c. 61), and the Dobtoi'S Act, 1869 (32 6c 33 
Viet. c. 62) ; see Olyu and Jackson, pp. 2G3—278. . 

(g) E. S. 0., Ord. 48a, it. 1 11; see titles PARTWERsnip; Pracuce and 
Phocediuie. 

(r) E. !8. 0., Ord. 16, rr. 48—65; seep. 292, post, and title Pb.VOIKT, AND 
PfiOOEDUim. 

(«) E. S. C., Ord. 22, rr. 1—9,11; see p. 293, post, and title Practice and 
Procedure. 

(<) E. S. C., Ord. 25, rr. 1—■!. 

(u) E. 8. 0., Ord. 31, rr. 19a, 21—24; see title Discov^uiv, Inspection, and 
INTBRKOOAIOIUES, Vol. XI , pp. 35 (t Sfg. 

(x) 11. S. C., Old. 32, rr. 4 7. 

(v) E. S. 0., Ord. 19, r. 7 ; Mayor’s Court of London Eulos, 1903 ; Qlyii and 
JaCKSon, p. 279. 

(a) E. S. 0., Old. 36, rr. 48 — 52, 52a, 53, 54, 55, 55a, 55b, 55c, see title 
Arbitration, Vol. I., pp. 484 rf seq. 

(«) E. S, 0., Onl. 66, ir. 1, 2; see p. 295, post, and title PiiACTlOE AND 
Procedure. 

(b) R. S. 0., Ord. 42, r. 24; see p. 295, post. 

(с) Mayor’s Court of Loudon Eulos, 1892, Ord. 9; see title Eankbuptcy 
and Insolvency, Vol. II., pp. 341 d seq. 

(d) Mayor’s Court of London Eiiles, 1892, Uixl. 10, amended by Mayor’s 
Oouitof London Eules, 1903; Glyn and Jaokhon, p. 279. 

(e) Mayor’s Court of London Eulos, 1908, rr. 1—9; Qlyu and Jaeksiin, 

p. 281. 

(/) 2 & 3 Will. 4, c. 39, H. 1, now repealed by the Civd Procedure ActsEepeal 
Act, 1879 (42 & 43 Viet. c. 69); see Order in Council of 20th November, 1663; 
Glyn and Jackson, p. 309. * 

(g) 8 & 9 \’ict. c. 127, bS. 1, 3, 18; see Order in Coiuicil of 20th November, 
1863; Glyn and Jackson, p. 308. 

(A) 18 & 19 Viot. c. 67, except ss. 8—10; see Order in Council of 20th 
November, 1863; Glyn and Jackson, p. 307. 

(t) 24 & 26 Viet. o. 11, ss. 1, 2; see Order in Council of 20th Noveinhor, 
1863; Glyn and Jackson, p. 309. * 

(j) 36 & 36 Viet. c. 86, part of the Schedule; Order in Council of 26th June, 
1873 (Stat E. & O. Eev.. Vol. IV., 971). 

{k) 52 & 63 Viet. c. 49, except s. 17; see Order in Council of 28th June, 
1892; Glyn and Jackson, p. 378. 

(2) 63 & 64 Vici c. 39, s. 23; see Order in Council of 28th June, 1892; 
Qlya and Jackson, p. 379. * 
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Sbot. 3. ^ 4 ^ The practice and procedure on the equity side of the 

Practice and Mayor’s Court is similar to that in vogue on the equity side of the 
Proc^ure. old Court of Exchequer before 1841 (a), but the practice of the 
Practice and plaintiff stating himself in his bill to be a debtor and accountant 
procedure on to ITfs Majesty, which formerly prevailed in the old Court of 
equity aide. Exclicqnpr, never existed on the equity aide of the Mayor’s Court. 

Hub-Sect. 2 .—Vommmremfnt of Action. 

665. All proceedings in tlie Mayor’s Court, except proceedings on 
the equity side of the court and in ejectment, are commenced by 
plaint(&). 

The first step is to enter at the Mayor’s Court office a pracipe or 
note of action (sometimes by \iay of abbreviation called “action),” 
containing the date of entry, the names of all the parties (and their 
representative character, if any), and the amount sought to be 
recovered. A copy of this tpe is then made, with a notice written 
thereunder containing a 'nil description of the plaintiff’s claim, and 
bueli purlioiilars as would be contained in the indorsement on a 
specially indorsed writ in the High Court, and giving eight days’ 
notice to the defendant to appear. This document is called the 
“plaint,” and must be served on the defendant(c). Causes of 
action, of wliati'ver kind, })roviiled they art* by and against the same 
parties and in the same lights, may be joined in the same suit, 
except in ejectment; but if the trial of different causes of action 
together wouM be inconvenient, the court may order separate 
records to he made up, and separate trials held (ff). 

When Uvehe 666. In the case of proceedings under the Summary Procedure 
r^^^uiiod*'* on Bills of Plxchango Act, 1855 (c), the notice on the plaint note 
requiio . gives the defendant twelve divys(/) in which to obtain leave from 
the court to appear, and states that such leave may bo obtained on 
application to the court supported by affidavit showing that there is 
a defence to tho action on its meiits, or that it is reasonable that 
the defendant should be allowed to appear in the action (gr). 

Ejectment. 667. Actions of ejectment for the recovery of land or houses 
are conimeneed by a writ directed to the persons in posseesion by 
name, and to all persons entitled to defend the pobsossion of ^^he 
properly claimed (/»). 

Proceedings 668- Proceedings on the eqinty side of the court are commenced by 

on the equity bill of complaint containing in a concise form an allegation of the 
side. --— —------- 

(a) Seo Court of Chancery Act, 1841 (5 Virff. o. 5), s. I; Fowler, Practice of 
the Fourt of Exchequer upon Proroodinga in Equity. As ^ proceedings on 
tho e((uity side and in ejectment, sec in/ni. 

(it) See Oij'n and JaoKson, p. 24. 

(c) See p. 291, post. 

(<l) f’ommon Law Procedure Act, 1862 (16 & Ifi Viet. c. 76), e. 41. As to a 
“ def.iult ” plaint, see Mayor's Court of London Rules, 1908, rr. 1—9, and Olyn 
and J ickson, pp. 25, 00 et aeq. 

(e) 18 & 19 Viot. c 67. 

[/) Ihtd , s. 2. 

(jf) Seo Statute Law Revision and Civil Procedure Act, 1883 (48 4t 47 Viot 
0. 49), B. 7. 

(A) CohnnonLaw Procedure Act, 1862 (16 A 18 Viet, c, 76), bb. 168, 169. 
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material facts on which the plaintiff relies, and asking for the specific 
relief which he claims, and for general relief. The plaintiff then 
takes out a summons under the seal of the court directed to the 
defendav, calling upon him, upon a particular day, to appear to 
answer the bill, and giving him notice that, if he does not appear, 
attachment will issue against him for contempt of court. 

669. Special rules as to actions by and against particular persons 
must be observed (i). 

Sub-Seot. 3.— Service. 

670. In every case where an action has been commenced a copy 
of the plaint note is sealed for service, and should there be* two 
or more defendants, duplicate copies are sealed. 

671. Service should in every case in which it is practicable be 
personal. If, however, there is great difficulty in meeting with the 
defendant, or there is good reason to believe that he is keeping out 
of the way to evade service, an ordor may be made for substituted 
service (A). 

672. If the defendant or one of the defendants resides or carries 
on business outside the jurisdiction of the court (that is, outside the 
City of London), an order for service out of the jurisdiction must be 
oblained on an cx parte application supported by an affidavit show¬ 
ing that the cause of action arose within the jurisdiction of the 
court, or stating the facts on which the jurisdiction is founded (t). 

Sub-Seot, 4.— Appearnnee. 

673. Appearance in an action on the common law side of the 
court is entered at the Mayor’s Court office. A ptanpo is filled up 
and signed either by the defendant or his solicitor. Notice of the 
appearance is then sealed for service, and should forthwith be 


(t) As to autiona by and against soo Ghii and Jackson, pp 83, 182 ; 

title Ini ANTS and (Juildhen, Vol. XVII , pp I3d et eeg. As to actions on 
behalf ot and against hinitics and idiot , t-eo (Jlvn .md Jackson, p. 81 , title 
Lunai'ics and rKiisoNS oj? Unsound Mind, Vol. XIX , pp. 4<>2 tt set;. As to 
actions by and against inarriod women, see Gl>ii and Jackson, p. 42; title 
Husband and Wi*e, Vol XVI., pp. 153 et teg. As to actions by poioons in 
a representative capacity, see Glyn and Jdck.son, pp 47, 206, 2()(i, Form 30 ; 
and titles Executors and Adminisiuators, Vol XIV., pp. 330 et eeg,, 
Trusts and TiiUBrEts As to actions by paitiieis etc , see It. S (’., Ord. 18 a, 
rr. 1— 11 inclusive, applied to thi Mayor’s Court by the Mayor’s Couitof Ijoudun 
Hules, 1892, Ord. 1; Gl>n and Jackson, p. 2U3, and see titles Pahtnebshif; 
Praoitoe and Procedure. 

(A) See H(ype v. fibnc (1854), 4 Do G. M. & G. 32S, 341; Re Slade, Slade v. 
Hulme (1881), 30 W. B. 28 ; Jones v. CargtU (1805), 11 L. T. 666; JJobhouee v. 
Courtney (1841), 12 Sim. 110; Jfornbg v. Hi Inca (1845), 4 Hare, 306; 
Wolverhampton and Staffordshire BanJtmg Co. v. Bond (1881), 43 L. T, 721; 
Williamson v. Magga (1868), 28 L. J. (ex.) 5. 

{1) Glyn and Jackson, pp. 27, 28S. As to service on a firm or on paitnors 
etc-, tae B. S. 0., Ord. 48 a, rr. 3, 4, applied to the Major’s Court by Mayor’s 
Obtut of London Buies, 1892, Ord. 1, rr. 3, 4; Glyn and Jackson, pp. 28, 
263; as to service on ootporations, see Glyn and Jackson, p. 27; on companies, 
tbid,t P* 27; in ejectment, ibid., pp. 94, 334; in equity suits, ibid., p. 22. 
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served on the plaintiff, or on bis solicitor if be is not proceeding in 
person (»<)• 

674. In an equity suit appearance is entered in ^ similar 

nuinnor. * 

Sun-Soit r. 6.— Pleadings. 

676. Pleadings in tbe Mayor’s Court are regulated by the Common 
Law Procedure Acts, 1852 (?0, 1864 (o), and 1860 (p), and are in 
practice governed by the lietjula Generalcs of Hilary Term, 1853, 
Trinity Term, 1853, and Michaelmas Vacation, 1854( 17 ), although 
these rules have not been specifically applied to the Mayor’s 
Court (a). The pleadings consist, in cases in which there is no 
counterclaim (&) or other complication, of declaration, jilea, and 
replication. 

676. On the equity side of the court the bill of complaint takes 
the place of the declaration (c), and the defence is raised by the 
anB^\or. The answer must be filed within eight days from the 
appearance, or within such extended time as may be allowed by 
the court, and it must bo sworn to by llio defendant (d). 

Suu-Seot. 6. —InitrpUudtr. 

677. Interpleader is of two kinds : ) interpleader in an action; 

(2) interpleader by the Serjeaiit-at-maoi (equivalent to inter¬ 
pleader by the sheriff in the High Court) {e). 

SuB-8Eor. Y.— Third Patty Ptoceedtngs. 

678. The third parly procedure is the same as that of the High 
Court {/’). 

(?«) Ab to appcorauce by infiiuts, bce Glyii and Jackbon, p. 8.^; by liuiatics, 
ibid., p. 8-i ; by partners, tbul.,p. 31 ; in ejectment, thid.,-p. 94; in third party pro¬ 
cedure, tbid., pp. 31, 2(55 ; uniler the Hummary Piocednie on Hills of Exchange 
Act, 1855 (18 Ac 19 Sbet. c. 67), tbid., pp. 1U3,104 ; and see note (1), p. 291, ante. 

[n) 15 & 16 Vict. c. 76. 

17 & 18 Vict. c. 125. 

(р) 23 & 24 Vict. 0 . 126. 

(f^) To bo found in Hullcn and Leake, Precedents of Pleadings, 3rd «sd., 862, 
and the Law Journal for the year at the beginning of the Common Law Eeport®. 

(o) See Bullon and Leake, Precedents of Pleading, 3id cd.; Olyn and Juck'^on, 
p. 38. One of the most usual fonuH of declarutiou in the Mayor’s Court is the 
customary count snr cwicessit solvere, which is applicable to all claims toi a 
liquidated amount. Cue of the iidv.i iitages of this count is that it alleges a 
prumiso to pay made within the jurisdiction. Por the foim ol the count, see 
Glyu and Jackson, p. 205. I'ho plea to this count is that the defendant 
“never was indebted os alleged ” ; as to the effect of the pb>a, see Qlyn and 
Jackson, p. 247. 

(5) As to counterclaims, see Glyn and Judkson, pp, 74 et seg„ and p. 288, 
ante. As to replication and subsequent pleadings, see Glvn and Jackson, 
pp. 79, 211. 

(с) Ibid., p. 21; and see p. 290, ante. 

(d) For form of answer, see Glyu and Jackson, Form 61, p. 214; Stanley 
V. HobtnsoH (1830), 1 Bubs. & M. 527 ; Harrison v. Borwell (1839), 10 Sim. 380; 
Hodgson V. Thornton (1703), 1 Eq. Cas. Abr. 228; Laniell, (Chancery Practice, 
2nd od., pp. 675—695. 

(e) Interpleader in an action is legulaicd by the Mayor’s Court of London 
Procedure Act, 1857 (20 & 21 Vict. 0 . civil.), ss. 32—34, and interpleader by 
the 8erjuant-at-macc by s. 35; see Glyn and Jackson, pp. 292, 293. As to 
inteipleador generally, see title ImebI’LEAUEB, Vol. XVII., pp. 577 et aeg, 

( f) Er S. 0., Old. 16, rr. 48—55, applied by Mayor’s Court of London 
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SuB-SjBOr. 8 .—Paymefit into and out of Court. 

679 . The procedure as to payment into and out of court, and 
tender, is the same as that of the High Court 

r 

SuB-SEOr. 9.— Intel locv/tory Proceedimja. 

680 . All applications in the nature of interlocutory proceedings 
are made upon notice in writing to the other side, served, when the 
party sues or defends by solicitor, by delivery at the office of such 
solicitor, and must be made returnable between twelve o’clock and 
two o’clock, except on Saturdays, when they must be made returnable 
between twelve o'clock and one o'clock. If the plaintiff sues in person, 
the notice is served at the address given in the plaint note by delivery 
at such address. If the defendant appears in person, the notice is 
served on him at the address given in the notice of appearance by 
delivery at such address. If the address given in the plaint note or 
notice of appearance is at a distance, service is generally allowed by 
sending the application in a prepaid letter through the post (ft). 

681 . All applications respecting collateral matters and proceed¬ 
ings bhould be made in the first instance to the Assistant .Judge or, 
if ho is not sitting, to the Registrar. 

682 . The court may hear applications at any place within the 
local limits of its jurisdiction (^). Applications in chambers can 
be made by counsel or solicitors, but applications in open court can 
only be made by counsel O’). 

683 . Applications can be mode for extension of time (k), for 
delivery of particulars (1), for stay on payment of an admitted 
amount (wi), for judgment on admisfaions (n), for interrogatories (w), , 
for discovery of documents (p), for inspection of property or docu¬ 
ments (g), for a commission to examine witnesses (r), for leave to 

Rule'., 1892, Oul. 2 ; Glj ii aiul J.iekboii, pp. 265—267; and see title Puactioe 

AND I’KOOKDTJKE. 

((/) E. S. C., Old. 22, IT. 1- 9, 11, applied by Mayor’s Oouit of Loudon 
Ellies, 1892, Old. 3 , Gl>ii aud Jackson, pp. 268—270; and see title Practice 
AND Procedure. 

(A) tiee Glyn aud Jackson, p. 39. 

(») Mayoi’s Couit of London Procedure Act, 1857 (20 & 21 Vict. c. clvii.), 

>. 22 . 

{;■) See title Barristers, Vol. II., p. 374. 

i k) Glyn and Jackson, pp. 39, 53, 79. 

/) Jbad., pp. 25, 30, 35, 51, 61, 95. 
nt) Ibid., p. 35. 

») E. S. C., Ord, 32, r. 6, applied by Mayor’s Couit of London Eiiles, 1892, 
Oixl. 6, r. 3; Glyn and Jackson, p. 272. As to proof of the admissions, see 
B. S. 0., Ord. 32, r. 7, applied by Mayor’s Court oi London Eules, 1892, Ord. 6, 
r. 4. 

(o) Oommon Law Proceduro Act, 1854 (17 & 18 Tict. c. 125), s. 51 ; E. S. C., 
Ord. 31 , r. 21, applied by Mayor’s Court of London Eules, 1892, Ord. 5, r. 2; 
Glyn and Jac^on, pp. 125, 271 ; see IF/nte v. Wutta (1862), 12 C. B. (n. s.) 267. 

(p) Common Law Proc^ure Act, 1854 (17 & 18 Vict. c. 125), ss. 46, 47, 48, 
50; Mayor’s Court of London Eules, 1892, Ord. 5, r. 1; Glyn and Jackson, 
pp. 125, 271: Mayor’s Couit of London Procedure Act, 1857 (20 A 21 Vict. 
c. clvii.), s. 24. 

(q) Glyn and Jackson, pp. 6, 123, 124, 279. 

(rj Ibid., pp. 115, 119. > 
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amend (s), for dismiesal of an aoiioxt(f), for striking out appearance 
or pleas {u}, for security for costs (v). 

684 . On the equity side of the court the Itegistrar has the same 
powers as a master of the Chancery Division of the Supreme 
Court (w). 

Sud-Sectt. 10.— NoUce oj 'J'lfnl. 

685 . The plaintiff may give notice of trial as soon as the plead¬ 
ings are closed. The record is then made up and the action entered 
for trial in the office of the court at least eight and not more than 
twelve days (a) before the day of trial. The cause can only be 
entered for some day appointed for the trial of actions (5). 

686. Full notice of trial is not more than twelve nor less than 
eight days; short notice of trial is four days. 

687 . On the equity side of the court, after issue has been joined, 
an application is made for directions as to trial, and the cause is 
directed to be sot down on bill and answer, or if the defendant has 
failed to put in an answer, then it is directed to be set down and 
taken pro confesso (c). Notice of trial is given, and the cause is 
entered for trial as in tho case of actions (d). 

688 . Notices to i)roduce and admit documents may be served by 
either party on the other side (e). 

Suh-Sect. 11.— Trial, Verdict, Judgment. 

689 . Trials are usually had before common juries. On the 
application of either pai ty an order will be made for a special jury 
where the amount in dispute is JJ50 or upwards (/). 

690 . Counsel have an exclusive right of audience in the Mayor’s 
Court (g), except that a plaintiff or defendant in person may conduct 
his own case. 

(«) Coramon Law I’looeduiP Act, 1804 (17 & 18 Vict. c. 125), s. 96; Major’s 
Court of London Procodure Act, 1S57 (20 & 21 Vict. c. clvii.), s. 23; Common 
Law Pioccdure Act, 1800 (23 A 21 \'^]ct. c. 126V s. 36, Soo also Major’s Court 
of Londun Rule*?, 1903, ()rd. 1, nqiroduciug R. S. 0., Ord. 19, r. 7 ; Qlyn and 
Jackson, pp. 20, 31, 38, 40, 86, 102, 279. 

(f) Olyn and Jack’ll!, pp. 41, 06,107. 

(«) 11. S (’., Old. 36, r. 12; Majoi’s Court of London Rules, 1903, Ord. 3; 
Olyn and Jackson, pp. 33, 41, 56, 10*7. 

(v) See Olyn and Jacks'(m,_p. 183. 

iw) See title Pjiactice and Phoi lduhe. 

fa) Olyn and Jackson, p. 131; foi form of ev^iy, see ibid., p 221. 

h) Ibid.} p. 131. As to the: defendant giving notice of trial or wpljing 
to oavo the action dismissed fox want of prosecution, see Olyn and Jackson, 
pp. 132, 133, 280. 

W) Daniel], Chancery Pl-actice, 2iid ed., p. 473 ; Olyn and Jackson, p. 22. 

(if) Oljm and Jackson, p. 22. 

(<) As to BubpocnaB, see Mayor’s Court of London Procediu’e Act, 1867 (20 & 
21 Viet. 0 . civil.), s. 60; Qlyn and Jackson, p. 129. As to notices to admit and 
produce, see Common Law Procedure Act, 1862 (16 & 16 Vict. o. 76), as. IIT 
—119 ; Olyn and Jackson, 121, 21$, 219. 

(/) Sco title JuHiEs, Vol. aVITI , pp. 263,264. Astoaview, see Common Law 
ProoMurc Act, 1854 (17 & 18 Vict. c. 126), s. 68 ; Oljn and Jackson, pp, 6, 213. 

(g) See^title BabriStebs, VoL II, p. 374. 
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691. kt the Bitting of the oontt the list of eaoses for the day is 
called over, and the undefended actions are taken first (h). 

692. The proceedings at the trial are identical with those in a 
High Court action (t). 

The parties to any cause may, by consent in writing signed by 
them or their solicitors, leave the decision of any issue of fact to 
the court, provided the court, in its discretion, allow this to be 
done {k). 

Any case may be referred to arbitration by consent of the parties 
at any time before the jury is sworn, and after that, by order of the 
court (Z). 


Smt.s. . 


PrasadoM, 

Older of 
heulag. 

Proceedlnga. 
Issues of fact, 


Reference* 


693 . Costs follow the event unless the judge for good cause Ooata, 
orders otherwise (m). The judge has not the power, which a judge of 

the High Court has, to enter up judgment contrary to the finding 
of the jury (w). 

694 . On the equity side of the court the findings of tho jury, if Decree, 
any, and the judgment of tho court are embodied in a decree. 

695 . In actions for unliquidated damages, where interlocutory Assessment of 
judgment has been signed for default of appearance or of plea, tlie 

practice is to refer the assessment of damages to the registrar (o). 

But, in lieu of this procedure, an inquiry before a jury may be had. 


ScB'Sbct. 12 .—fCxentiioti and FnUtievmit of Jvdgmentt, 

696 . After the verdict is given and the record is entered up, the Execution, 
successful party is entitled to tax his costs and sign judgment on 
the next day. When final judgment (p) has been entered and the 
costs taxed, ho is entitled to issue execution, in cases where the 
verdict is under i;20, on the day following the allocatur, and in 
verdicts of £20 and upwards, at the expiration of forty-eight hours 
after the allocatur (unless speedy execution has been granted by 
the court in special circumstances) (q). Where the unsuccessful 


(h) As to aotion'i for ainountb under £10 when the defendant withdrawn his 
plea, see Mayoi’s Court of ]x»ndon BuIps, h’ees, and Costs, 1890, Sched. JJ; 
Ulyn and Jackson, pp. Ho, 253. 

(i) As to certificate for counsel when tho veidict is under £10 and as to costs 
on the higher scale, see Mayor’s Court of London Buies, Bees, and Costs, 1890, 
r. 13 ; Glyn and Jackson, pp. 136, 248, 249 et teq. 

(k) Mayor’s Court of Jjondou Procedure Ac<^ 1857 (20 & 21 Vict. c. civil.), 
B. 61; compare Common Law Procedure Act, 1854 (1 1 & Is Vict c. 125), s. 1. 
As to questions of law, see Mayor’s Court of London Rules, 1892, Citl, 4. 

(2) See Qlyn and Jackson, p. 165, and p. 297, post. 

(m) Mayor’s Court of London Buies, 1892, Ord. 8 ; Clyn and Jackson, p. 274; 
see title Pbacticb and PKurBDTraE. 

(») Boberti t. Bancroft (1895), not reported, C. A. See Olyn and Jackson, 
p. 139, and Pryor y. City Officca Co. (1883), 10 Q. B. JJ. 504, 0. A. As to leave 
at the trial to move on appeal to set aside a verdict or a nonsuit and to enter a 
verdict or a nonsoit, see Glyn and Jackson, pp. 148, 286 ef aeq. 

(o) Common Law Procedure Act, 1832 (15 & 16 Yict. 0. 76), s 94. 

I p) Oolbron V. Hcdl (1837), 5 Dowl. 534. 

{g) Mayoi^s Court of London Procedure Act, 1857 (20 & 21 Vict. o. olvii}, 
B. 8; Glyn and Jackson, p. 139. * 
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sbot. 3. party intends to appeal, leave to appeal and for stay of execution 
Practice and ehould be a^ked for at the close of the trial (r). 

ProcsduTOi • • 

:— ’ 697. If the party against whom judgment has been given is 

Fitrifaeiat. resident or carries on business within the City, execution is had by 
the issue of a writ oi fieri facias directed to the Serjeant-at-mace («). 
A writ of execution only remains in force for one year from the teste 
of the writ, but may be renewed for another year, and so on from 
year to year(t), subject to the judgment, if more than six years 
old, being revived. 

If the judgment debtor has property outside the City, execution 
may be had against it, even though he has other goods within the 
jurisdiction of the court upon which execution could be levied (m). 

RemoTBi to 698. In all cases, whether the amount recovered exceeds j£20 
High Court, or not, any writ of execution on a judgment, rule, or order for 

payment made by the Mayor’s Court may be sealed by the sealer 
of writs in the High Court upon a pmcipe being lodged with him, 
together with an affidavit verifying the judgment or order, and 
stating that the same remains unreversod and unsatisfied. There¬ 
upon such writ of execution, judgment, rule, or order is of the same 
force, charge, and effect as if issued in the High Court, but no such 
judgment, rule, or order, when so removed, affects any lands or 
hereditaments, as to purchasers, mortgagees, or creditors, any 
further than it would have done if it had remained a judgment, 
rule, or order of the Mayor’s Court, unless and until a writ of 
execution thereon is actually put into the hands of the sheriff (i;). 
The enforcement of a judgment by writ of elegit is not applicable 
to a judgment in the Mayor’s Court, unless it has been removed 
into the High Court. 

Enforcement 699. Every order of the court can be enforced in the same 

of any oidor. manner as a judgment (a"). 

Examination 700. If, after judgment obtained, it appears that the judgmen, 
of debtor. debtor has no goods and chattels available for execution by fieri jacias. 


(r) Mayoi’h (’ouit of London Procedure Act. 18o7 (20 & 21 Viet. c. civil.), 

a. 10; see p. 300, )>oat. 

(s) Glynand Jackaon, Forms 97,08, p. 230. Ast yirri/octas generally, see tale 
Exkcuiion, Vol. XIV., pp. 37 et seq. 

(t) Common Law Procedure Act, 1852 (16 ft 16 Viot o. 76), s. 124. 

(a) ffai/u’ood v. Satnf (1875), 32 L. T. ,566. 

(r) MayoPs Court of London Pioceduio Act, 1857 (20 & 21 Vict. c. clvii.), 

b. 48; Bridgev, Branch (1876), 1 C. P. D. 633; Painev, (1883), 11 Q.li. 1). 
120, 0. A. As to enforcing a judirmeiit in Scotland or Ireland, see Inferior 
Courts Judgments lixtensioii Act, 1S82 (45 & 46 Viet. c. 31), s<». 4, 5; Judgments 
I'lxtenBion Act, 1868 (31 ft 32 Viet c. 64); title Oonplict of Laws, Vol. VI., 
pp. 291, 294. As to onforciug a judgment of the Mayor’s Court in a county 
court in the juiisdictiou of which the judgment debtor posee<<ses any goods, 
seo IJorough and Local Courts of llecwid Act, 1872 (35 & 36 Viot. o. 86), s. 6 ; 
GHju and Jackson, Forms 100, 101, pp 231, 232. 

(o) R S. C'., Ord. 42, r. 24, applied by Mayor’s Court of London Buies, 1903, 
Ora. 4; Glyii and Jackson, p. 2S0. See title JimaMENU'S and OnDjiius, 
Vol. XIX., p. 219. As to enforcing judgments against individual members of 
a firm et(‘, see Partnership Act, 1890 (53 & Si Viot. c. 39), s. 23, applied to the 
Mayor’s Court by Order m Counul of 28th June, 1892; Glyn and Jackson, 
pp. 264, 379 ; and see title Partnbkship, 
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the judgment creditor may apply to the court that the judgment 
debtor may be orally examined as to any, and what, debts are owing 
to him, and for the production of books and documents (b). 

701 . Judgments can also be enforced by garnishee proceed¬ 
ings (c), if the garnishee is within the jurisdiction (d). 

702 . An application may be made for a judgment summons (c) 
against the debtor either on a judgment of the Mayor’s Court or on 
a judgment of the High Court (/). 

Sub-Sbot. 13.— Arbitration, 

703 . The proceedings {g) in case of arbitration in actions in 
the Mayor’s Court are governed by the provisions of the Arbitration 
Act, 1889 (h). 

Sub-Sect. H.—Costi. 

704 . Costs are regulated by rules of the Mayor’s Court (i). 
The scale of costs is the same between party and party as between 
solicitor and client. 

The general principles governing the taxation of costs are the 
same as those prevailing in the High Court (fc). 

(b) Common Law Procedure Act, 1854 (17 & 18 Vict. c. 125), a. 60. 

(cl as. 61—65. 

hi) Martyn v. Kelly (1871), 61. E. 0. L. 404; and see title Execution, Vol, 
XIV., p. 95. 

(<) Glj'ii and Jackson, pp. 159, 241, 242, 275. 

(/) See title Bankruptcy and Insouvenoy, VoL, IL, p. 341; Glyn and 
Jackson, p. 157; Mayor’s Court of Jjondon Procedure Act, 1857 (20 & 21 
Vict. c. clvii.), 8, 36. As to the procedure on a judgment summons, see Glyn 
and Jackson, p. 162. 

0/) Older in Council of 28th June, 1892; Glyn and Jackson, pp. 165, 377. 

(A) 52 & 53 Vict. c. 49; s. 17, as to powers of the Court of Appeal, has 
not been applied to the Mayor’s Court; and see p. 289, ante; Glyn and Jackson, 
p. 272 ; see title Arbitration, Vol. pp. 477, 478; lie Keiahky, MoxsIkI 4k 
Co. and Durant cfc Co., [1893] 1 Q. B. 405, 0. A. 

(f) Mayor’s Court of London Eulos, Fees, and Costs, 1890 and 1892; Afayor’s 
Ooiut of Loudon Rules, 1903 ; Glyn and JackiJon, pp. 248—262. 274, 278, 
280. As to costs when a plaintiff recovers less than £10 in an action which 
could have been brought in a county court, see County Courts Act, 1888 
(51 & 52 Vict. 0 . 43), s. 117. As to special certificates for costs, see Glyn and 
Jackson, pp. 185, 249; Ee Briggs {James) Son, [1903] 2 K. B. 156. Costs on 
the equity side of the court, whore not specially providod for, are the baine as 
tho»c» allowed in tho Chancery Division of the High Court; see Glyn and 
Jackson, pp. 252, 261 

(/e) County Courts Act, 1888 (51 & 62 Vict. c. 43), s. 117; E. S. 0., Ord. 65, 
r. 1; Mayor’s Court Rules, 1892, Ord. 8, r. 1; Glyn aud Jackson, pp. 253, 
274. As to costs in case of a plea of tender and payment into court, see Glyn 
and Jackson, pp. 36, 65, 68, 268. As to costs in oases of cross-verdicts and 
counterclaims, see Baines v. Brornley (1881), 6 Q. B. D. 691, C. A. ; Be Brawn, 
Ward T. Morse (1883), 52 L. J. (cn.) 524, 0. A.; McGowan v. M^dtll^tm (1883)' 
11 Q. B. D. 464, C. A. ; Maiott v. Brentini (1880), 15 Oh D. 287. 0. A. ; 
Waring v. Pearman (1884), 50 L. T. 633; Shrapnel v. Laing (1888), 20 Q. B. D. 
334, C. A. ; Amun v. Bobbett (1889), 22 Q. B. D. 643, 0. A.; Saner v. Bilton 
(1879), 11 Ch. D. 416; ABas Metal Co. v. Mtller, [18981 2 Q. B. 500. 0. A. As 
to costs of separate issues, see Common Law I^ocedure Act, 1852 (15 & 16 
Vict. c. 76), 8. 75; E. S. 0., Ord. 66, r. 2; Glyn and Jackson, pp. 137, 274. 
As to costs, where there are separate judgments against each of two or mure 
defendants, see Mayor’s Court of London Rules, Fees, and Costs, 1890. r. 6 ; 
Glyn aud Jackson, p. 248. As to taxation of costs, see Glyn and’Jackson, 
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705. All iiivationn by the Begistrar of bills of costa, whether as 
between party and party or between solicitor and client, are subject 
to review (/). 

SuB-fiKor. 15.—fees. 

706. The fees of the Mayor’s Court are regulated by the Mayor’s 
(’ourt of London Buies (Bees and Costs), 1800, Sched. A, as amended 
by the Mayor’s Court of London Rules, 1892, and the Mayor’s Court 
of London Buies, 1903 (m). 

Skct. 4. — Appeals. 

SiTU-SuoT. 1.— In Genaal. 

707. If upon the trial of an action either party is dissatisfied 
with the rehuH, he may, subject to certain conditions, obtain 
redress either by ajipcahng to the High (’ourt or by making an 
application in the Mayor’s (Jourt to the judge who tried the action. 
An appeal lies only trom a decision given on the trial of an action, 
not fioiH interlocutory orders made in the Mayor’s Court (n). 

SUB-Sicr. 2 .—In iht Mayor'a Court. 

708. An appeal in the Mayor’s Court itself is made by an appli¬ 
cation for a rule to show cause for anest of judgment, or for 
judgment, or for granting a now trial, or for entering verdicts or 
nonsuits in causes pending in the court. In these two latter cases 
the ajiplicatiOir can only be made where leave to appeal was granted 
at the trial (o). 

709. An application for a rule nisi may be made ex parte to 
the judge who tried the cause on motion by counsel, or, after notice 
to the other side, a similar application may be made for a rule 
absolute in the first instance. If a rule nisi is obtained, it is then 
sowed on the opposite side, and comes on for hearing at the next 
sittings of the court. The grounds on which the application is 
made (p) should be stated in the rule nisi, or in the notice previous 
to an application for a rule absolute. 

A party who has obtained leave to appeal to the High Court, 
is not prevented from applying to the judge of the Mayor’s Cc trt 
who hied the action for a new trial, on any point not raised in 
the High Court, either before or after the motion is made to the 
High Couit(( 7 ). Where, however, leave is obtained in the Mayor's 
Court to move in the'High Court to enter a nonsuit or for a 
new trial, and the party to whom such leave is given applies in 

p. 248. As to taxation of bills of costs in actions by solicitors, see € 113^1 and 
Jacke<on, pp. 187, 239. 

ij) Mayor’s Oouit of London Rules, Ifees, and Costs, 1890, r. m ; Glyn and 
Jackson, p. 248. 

(vn) Moe Glyn and Jackson, pp. 218 etatq., 278, 280. 

(«) llcrtro V. ThaJhfvm (1891), 92 L. T. Jo. 27. 

(o) Mayor’s Court of London Procedure Act, 1857 (20 & 21 Viet. o. dvii.), 
B. 22; liderte v. Banrroft (1895), unieported, 0. A.; Glyn and Jackson, p. 139. 

(p) Common Law ProcMure Act, 1864 (17 A 18 Vief, o. 125), s. 33. 

(f) Lebeau v. General Steam Navtgaiion Co. (1673), L. B, 8 (J. F. 129. 
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the Mayor’s Court for a nonsuit or a new trial, that party has 
exhausted his right of appeal, and cannot afterwards, even with the 
leave of the judge, appeal to the High Court (a). 

710. The notice of motion is not in itself a stay of execution, so 
that an application for this purpose should be made to the judge of 
the Mayor’s Court at the end of the trial, or if this has not been 
done, then an application should be made, after notice to the other 
side, to the court or judge or, in the absence of the judge, to the 
Registrar (b). 

711. When a new trial is granted on the ground that the verdict 
was against the weight of evidence, the costs of the abortive trial 
abide the event of the new trial, unless the court shall otherwise 
order (c). When it is granted on other grounds, the costs follow 
the event, unless the judge before whom the trial was held or the 
court shall otherwise order (d). 

712. A judge of the Mayor’s Court has not the same power as a 
judge of the High Court on a motion for a new trial to direct 
judgment to be entered for either of the parties {e). 

713. No new trial can be granted by reason of a ruling that a 
document is sufficiently stamped or does not retjuire a stamp (/;. 

Sob-Sect. 3. —From the MayoFt Court to the High Court. 

714. In actions where the sum sought to be recovered doos not 
exceed £20, there is no appeal to the High Court except by leave of 
the judge by whom the cause was tried {q). 

Where the sum sought to be recovered exceeds the sum of ^20, 
either party, who is dissatisfied with the determination or direction 
of the court on a point of law, or upon the admission or rejec¬ 
tion of any evidence, may appeal to the High Court, and no leave 
for this purpose is required ^ 7 ). 

The party appealing must give notice to the other side, within 
two days ih) after such determination or direction, and give security 
within such time as the court directs, to be approved by the 


m 
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Notice. 


(a) Meare v. ChttUck (1882), 9 Q. 13. D. So. 

(1) Mayor’s Oouit of London Piooedure Act, 1857 (20 & 21 Viot. o. civil.), 
8. 41. 

(c) Common Law Procedme Act, 1854 (17 & 18 Vict. c. 125), h. 44. 

\ilj XL S. 0., Ord. 65, r. 1; seeiMajor’b Couit of TiOnJon Rules, 1892, Ord. 8, 
r. 1; Q-lyn and Jat^sou, pp. 149, 274. 

(e) Roberta v. Bancroft (1895), unreported, C. A, ; (ilyn and Jackson, p. 139, 
Fryor v. City Offices Co. (1883), 10 Q. B. D. 604, 0. A. R. S. 0., Ord. 40, r. 10, 
has not been applied to the M or’s Court. 

(/) Common Law Prooeduio Act, 1854 (17 ic 18 Vict c. 12M, s. 31. 

ig) Mayor’s Court of London ttocediuo Act, 1857 (20 & 21 Vict. c. olvii.)^B. 8, 
see Sdtr t. Levy (1887), 19 Q. B. D. 210 ; Wiihama v. Taperell (1892), 27 
L. J. N. 0. 16. 

(A) The High Court has no power to extend the time (jSfrJy v. Noith Bnttsh 
and Mercantile Insurance Co., [189612 Q, B. 99, C. A.). The giving of the notice 
is a condition precedent to the right to appeal (i5«(f.); see Mikh v. Ftankaa 
di Co., [1909] 2 K. B. 100. 
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Eegisliar of the coui't, for the costs of the appeal, and also for the 
amount of the judgment, if the appellant be the defendant (i). 

Jf a sta} of execution is desired, an application therefor should be 
made to the court, and if granted, may be made upon such terms 
as the judge who heard the action directs (A:). The mere fact of 
an unsuccessful jilaintiff giving security for the costs of the appeal 
does not operate as a slay of execution (1), nor does the fact that 
eave to appeal is obtained. 

715. If upon the trial the judge grants leave to appeal, it is 
not necessary to give notice of appeal writhin any particular time 
or to give security. Application for leave to appeal should there¬ 
fore be made in all cases for this purpose, and upon leave being 
granted the appeal proceeds under the Eules of the Supreme 
Court (iw) applicable to appeals from all inferior courts (n). The 
leave to apiieal must be given at the trial or within a reason¬ 
able time («) afterwards; and if not made at the trial, notice of 
the application for leave to appeal must be given to the opposite 
jiarty. 

716. The appeal lies, except where otherwise stated (p), to a 
divisional Court of the King’s Bench Division (</). 

717. If a point is reserved at the trial, then in all cases of rules to 
enter a \erdict or nonsuit, if the rule to show' cause be refused or 
granted and then discharged or made absolute, the party against 
whom the decision has been given may appeal to a Divisional 
Court (a); but no appeal lies from any decision of a judge of the 
Major’s Court granting or refusing a new trial (b). 

SUB-Sccr. 4 .—Ftoin the Mayor's Court to the Court of AypeaJ. 

718. Ill the case of error (r) appearing on the face of the proceed¬ 
ings the Court of Appeal is the proper court to which to appeal, not 
the Divisional Court (<0. 

(t) Mivjor’n Coiut of London l*iocedure Act, 1857 (UO & 21 Yict, c. olvii.), s. 8. 
(A,) As to obtaining a stay by giving a deposit oi feocunty, see title CouNlT 
CouHis, Yol. VllJ., }). (500. 

1 1) Uuoi V. JiOdit (1900), 96 L. T. 122, 

m) 11. S. C.. Ord. 59 ; eeo title County (^oimis, Vol. VIII., pp. 601 et sey. 

«) As to pioccduio, see %hvl., p. 605; as to notice of motion, see t/a'd., p. 605. 

o) Folkard v. Mdropf^Uem Rail. Co. (1876), L. R. 8 C. P. 470. 

p) ScH the text, injro,. 

q) As to the powers of the Divisional Comt on the appeal being heard, see 
o CoiTNTY CouBt'S, Vol. VIII., pp. 608, 609. As to production of judge’s 
notes, 800 thtd., p. 608. As to appeals fnim the Divisional Court to the Court 
of Appeal, see tltd., p. 609; Appletord v. Judkins (1878), 3 C. P. D. 489, 0. A. 
(a) Cornmou Law Pioceduie Act, 1854 (17 & 18 Vict. c. 125), s. 34. 

\h) Ihvi., s. 36, not having been applied to the Mayor’s Court. 

(f) Mayor’s Couit of Lon&n Procedure Act, 1857 (20 & 21 Vict. c. clvii.), e. 4; 
Common Law Procedure Act, 1852 (15 & lo Vict. c. 76), ss. 146—167; Common 
Law I’loceduie Ad. 1851 (17 Ac 18 Vict. c. 125), ss. 32, 41 j Common Law 
Proeediuro Act, 1860 (23 & 24 Vict c. 126), ss, 4 —11. 

(d) iVi/or V. City Offices Co. (ISSS), 10 Q. B. D. 504, C. A. ; Le Blanch v. 
Reuter's Telegram Co (1876), 1 Ex. D. 408; Darlow v. Shtdtleworth, [1902] 1 
K. B. 721, 732. 733. 
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Sect. 5. —Removal of Actions. 

719. Actions may be transferred to the High Court in cases where 
there is a counterclaim involving matteis outside the extended 
jurisdiction of the Mayor’s Court (<>). In such a case, it seems, the 
application should be made by way of summons in chambers to a 
judge of that division of the High Court to which it is proposed 
to transfer the proceedings. 

720. If either party to an action in the Mayor’s Court so desires, 
he may within one month of the service of the plaint or before the 
action is entered for trial (y) apply to the High Court for a \srit 
of certiorari to remove the action into that court. There is no 
absolute right to the writ, which will now only be granted if it 
appears to a judge of the High Court that the action is lit to be 
tried there, i.e., more fit to be tried in the High Court than in the 
Mayor’s Court (r;). 
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721 If a writ of cirtioiari is granted by the High Court, a copy of jiefuia to 
the order and the original writ are lodged, hy the solicitor of the "'"t- 
party to whom it has httoi granted, with the Registrar of the Mayor'h 
Court, and a letnrn to the writ is forthwith made by him and 
handed to the solicitor of such party. Tlio lodgment of the writ nfieot of 
acts as a stay ol proceedings, and all matters done in the cause lodgment, 
thereafter are in contempt of the writ, and are utterly null and 
void to all intents and purposes (h). 

After transfer the practice and procedure of the High Court are Eiiect of 
to be followed (i); the pleadings must be recommenced (fr). transfer. 


722. Causes on the ocpiity side of the court cannot be removed into Practice on 
the Chancery division without a special order of the Lord Chancellor, equity 
the Master of the Kolls, or a judge of the Chancery Division, and 
no such order can bo made if the judge, to whom the application 
is made, considt'rs that the matters in question are fit to be tried 
in the Mayor’s Court (1). 


Sect. 6. — Prohibition . 

723. Prohibition cannot be granted to forbid the Mayor’s Court Prohibition, 
from entertaining an action in which the debt or damages claimed When it does 

-— - —- not he. 

(e) Judicufcuie Act, 1873 (.JO it .J7 Vict. c. 60), s. 90 ; and see p. 11S8, ante. 

(/) Mayor’s Oouit of London Procedure Act, 1857 (20 & 21 Vict. c. clvn.), 

8. 17; see Pnm v. tinnlh (18S8), 20 Q. 11. D. 643; and Pme v. Hhaiu (18S8), 
nnreported; and see (Hyn and Jackson, p. 113. 

(fi) Borough and Local Courts of Itccoi’d Act, 1872 (33 & 36 Vict. c. 86), s. 12; 

Order in Council of 26th Juno, 1673, Htat. R. & 0. liev., Vol, IV., 971; Cherri/ 

V. JUndean (1886), cH L. J. (q b.) 292 ; tlojie v. Hume- \\ ehster (1886), 2 T. L. E. 

416; Simpson v. Shuvi (1886), 56 L. J. (o, B.) 92; Banks v. Hvlhngav'orth, 

[1898] 1 Q. B. 442 ; see title tJnowN PnAoaiCE, Vol. X, pp. 157, 179, 180, 199, 

200, and the cases there cited. As to the practice, see ibid., pp. 200- 203. 

(h) Common Law Procedure Act, 1852 (15 & 16 Vict. c. 76), s 226; compare 
Davies v. James (1786), 1 Term Rep. 371. 

(t) Davies v. iVilliains (1879), 13 Ch. D. 660; see title OiiowN Pbao^oe, 

Vol. X., pp. 202, 203. 

(k) See titles CaowN IhtAoricr, V’^ol. X., p. 20.J; PLEAniNo. 

(f) Mayor’s Court of London Procedure Act, 1857 (20 k 21 Vict. c. civil.), s. 20 ; 

Judicature Act, 1873 (36 & 37 Vict c. 66), ss. 16, 34. As to the meaning of 
“fit to be tried,” see title Ceown Pbactice, Vol. X., pp. 167,180, not^ (g). 
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Mayob’s Court, Lonuon. 


SBOT. 6. 

Prohibition. 


When it lies 


Eflert of 
eppcaiJUicp. 


To whom 
granted. 


do not excoi d £50, and where the defendant or one of the delen* 
dante curnc's on biisinees, or within six months before action 
brought dwelt or carried on business, in the City of London, dr its 
liberlioR, or where the cause of action either wholly or in part arose 
therein (/«)• 

Where, however, the before-mentioned conditions do not exist, 
p]-ohibition is not affected, as the right of the superior court to 
prohibit the inferior court can only be taken away by express 
words («). 

724. Prohibition can be granted, although the defendant has 
failed in the Mayor’s Court on a pica to the juribdiction (o). Where, 
however, he appears and contests the case, the court will decline to 
interfere (p). 

725. The writ of prohibition may be granted on the application 
of the defendant hiuiself, and it is not necessary, as it was formerly 
the }>ractice, to apply for it in the name of a stranger {q). If the 
plaintiff consents to abandon so much of his claim as is outside the 
j urisdiction, the court will refuse, in the exercise of its discretion, 
to grant prohibition (r). Prohibition will not lie on account of 
irregularity in practice and procedure , 


(m) Mayor’s Court of Loudon Pi-oceduro Aot, 1857 (20 &. 21 Viet. o. clvii.), 
88. 12, 15; Ilaiivs v. l^invlpy (1870), 1 0. P. IJ. -118, C. A , per Jessel, M 11., at 
p. 420. Aa to tho timo for applying for proliibitioii, 9eo title OiiowN Pjiactioe, 
Vol. X., pp. 146, 149, and seo cases cited pp. 140, note (a), 150, note (d). 
As to the grounds foi gi.intiiig tho writ, see ihid , pp. Ill, 142, 147, 148; see 
also title iNJUNCiiOE, Vol. XVII, p. 261. 

(«) flawc'i V. I'avdey, supra, at p. 421 ; .see also Loudon f'orpurniion v. Cox 
(1867), L. E. 2 II. L. 269 ; .Luohi v. JJitU (1875), L. E. 20 E<i. 1. 

(o) Marsden v. irarf//r (1854), !3 E. & B. 695; and bop Chew v. llohoyd (1882), 
8 Exeh. 249. 

(p) Moore V, Camyee (1890), 25 Q. B. I). 211; Hiithuu v. iVninr (1901), 17 
T. L. E '19-1. A.s to the oftect of an ohjoitiou which is not apparent on the 
proceodiMgs, spo title CuowN I’liAcilCh, Vol X., p. 147. As to granting 
prohibition after judgment, see ibtd., pp. 146, 147. As to the effect of entry of 
upiiearance bj' tho iipplic.iTit in ceitain cases, soe ibid, p. 148; and Boe title 
County Courts, Vol. VIIL, pp. 612, 614. 

(q) Jacobs V. Brett, supra; Hawes t. faveley, supra; Loudon Corporation v. 
Cox, supra, at p. 278. 

(r) Kilts V. Flemiuy (1876), 1 (’. E. D. 237. fcio if tho plniutxll has alternative 
inodes of proof and may succood withoul showing that any part of the catiee 
of action arose within the jmisdictinn, the court will refuse to grant prohibition 
on the plaintiff undertaking to rely on the mr>do of proof which shows a cause 
of action within tho jurisdiction {Jusolyne v. Roberts, [1908] 2 K. B. 349). 

(«) R. V. London Corporatnm and Slock (1893), 62 L. J. (q. b.) 589. 
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MEADOW AND ANCIENT PASTURE. 

See Aqricultuhh. 


MEASURE. 

See MABEiF/rB and X'aiks; Wkights and Mbasukks. 


MEASURE OF DAMAGES. 


See Damages. 
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MEAT. 

See Foop and Dituos; SAiiB of Goods. 


MECHANICS. 

See F\CToniKs and Shops; Master an ^ Servant; Tb\dr and 
Tradf Unions; Work and Laijodr. 


MEDICAL MEN AND MEDICAL OFFICERS. 
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hooKii Administration. 
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Animalt 
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Coroners 


Bee title Criminal Law and Procedure. 

„ Food and Drugs. 

„ Agriculture; Animals. 

„ Registration of Births, Marriages, 

AND Deaths. 

„ Burul and Cremation. 

„ Clubs. 

„ Coroners. • 
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Vm ('rimmal f '»<» 

/kaihs, Itf/istmlion of - 

Dru'p, liliiUiralii n of - 
faiUrnt and Sliojis 
J>'< od - 

Frundly SorteOes - 
(Joiidwill - - - 

Iloojnfula - - . 

Husband and II i/c - 
/n'jaests . - . 

Lunatics _ . . 

Mtdual UJfitera of Health 

Merchandise Marka- 

Minea and Qumriia 

J'urfrunhi]) - - . 

t'nupers . . - 

s ^ Huhlie Hinltli 

Public OJ/icera' Proltilum 

lleatrutice ( fiananls 
Servants . . . 

Trade Unions 
Wexykta and Meaauna 


,SV( title CaiMlNAL Ij\W anu Pkooedube. 

„ Hegi^- r II \'J ION OK liiRTHS, Marruges, 

AND JiMTIIS. 

„ Food and Diiuos. 

„ l'’AG'rounjs AND Biiops. 

„ Food and Iiruc.s. 

FhIENDLY SoCIhllDS. 

„ Pamkrusjiji'; Pj.kponal PaopEUTy; 
Sale of Goods. 

„ C'jiARjTiKs, I’ujir-TO Uealiii and 
Local Admimm'iiation. 

,, Husband and 

,, COHONEIfS. 

„ JjUNATirs AND Peiisons OF TJksound 
Mind. 

„ 1jO« Ali UOVEENMDKl'; I'UBI.K' HkVLTU 

AND ];OCVJ. ADMINIiilJlAllON. 

„ Trade Marks, Trade Names, and 

])ESTOVs. 

„ llImEs, Minerals, and Quarries. 

,, i’\RlNEIIsIIIP. 

,, Poor Lvw. 

„ Public IIkaltii and Local Adminis- 

'IR VJION. 

„ Limu'mion of Ac 1 ions : Public 
Auiiiori'iifs and Public OiniERs. 
„ Trade 'sd Trade Unions. 

,, MaMLI. AND Si R\AM’ 

,, Trade and TR\Dfi Umi^ns. 

„ Weiouts and Mkasurls. 


Part I.—Physicians and Surgeons. 

Sect. \.--Phi/sicinns. 

Suh-Skct. 1 .—Meaning of Physician, 

“ Physician." 726. The terra “ physician ” has not been judicially defined, 
except by contradistincLioii to surgeon (w). Broadly speaking, it raay 
be said that a physician is one who treats patients for disease and 
internal aihneuts. Long before the Medical Acta {b), the courts arew 
a very practical distinction between physicians and surgeons by 
declining to allow the physicun to sue for his fees (c), the presump¬ 
tion being that, like a barrister, he worked for an honorarium. 
But a physician who acted os a surgeon could always recover his 
charges Now that all plij sicians (except fellows of the Eoyal 


(n) See AtKaon v. llaxjdm (182S}, 4 Bing. 619. 

{li) The Medical Acts are the follovt'ing •—The Medical Act (21 & 22 Viet. c. 90), 
aiuuiidcd by the Mcihc<il Act, Iba'J (22 Viet. c. 21); the Medical Acts Ainend- 
inent Act, 1860 (23 »& 21 Viet. c. 66); tho Medic.il PLictitiononi Act, 1876 
(39 A: 10 Viet. c. 40), the Medical Act, 1876 (39 & 40 Viet c. 41); the Medical 
Act. 18t>6 (49 & 50 Viet. c. 18). 

(c) Poucher r. Norman (1.S26), 3 B. & 0. 744; see title Babeistebs, VoL n., 
p. 391. 

(d) L%Ule T. Oldaker (1812), Car & M. 370. 
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College of Physicians (e) ) can sue for their fee«i(/), this distinction 
between the two great branches of the medical profession no longer 
obtains. Another reason why the distinction is of less importance 
than formerly is that no man can become a legally qualiiled 
medical practitioner unless he possesses the double qualification (<y). 

In modern practice it may lie said that the term “ physician ’’ 
connotes a person who practises medicine. 


Sun Sect. 2 .—Tlielloifal CoJUqe of Phynciaiu. 

727. The institution Renown as the lioyal College of Physi¬ 
cians of London was founded as a college in 1518 (/<), “ to 
check men who profess physic rather from avarice than good faith 
to the damage of credulous people,” it being the determination of 
the King to found a college of the learned men practising physic in 
London and within seven miles thereof. The College has a per¬ 
petual succession and a common seal (i), may mako bye-laws (,/), 
and may purchase and hold personal property and land to the 
annual value of 111,000 without licence in mortmain (/c). The 
Crown has power to grant a new charter giving to the College 
the new iille of lioyal College of Physicians of England {1), 
or confirming the present title and powers and duties of the 
College (w). 

728. The Royal College of Physicians is one of the bodies 
which sends a representative to tho (roneral Council of Medical 
Education and Registration (hereafter referred to as “the General 
Medical Council ”) (h), and has power to conduct examinations and 
grant diplomas in medicine (o). 

729. The council which governs the Royal College of Physicians 
consists of the president, the censors, tho treasurer, the repre¬ 
sentative of the College on the General Medical Council, the 
representatives of the College on tlie Senate of the University of 
London (p), and twelve other fellows ( 7 ). Four elected membois 
of the council go out of office each year (;•)• Tho council 

(e) See p. 310, 

\f) See p. 310, poit. 

Ig) See pp. 311, .125, post. 

(h) Charter dated ‘23rd Septciiiber, 1518 (10 Tien. 8). Tho charier, bye-lawq, 
and regulations of tho lioytil College of I’hjsiciaiis of London are printed .nid 

f ublished hv tho Colloge, and can be obtained at its offlcoi. Pull Mall Eist, 
jondon, S.W. 

(t) Charter, 1518. 
f Ibid. 

(k) Local and Personal Act (Ktl4), 54 Geo. 3, c. cxvui., s. 2. 

(i) Medical Act (21 & 22 Viet. o. 90), e. 47. This power has not been 

(rn) Medical Act, 1860 (23 & 24 Viet. c. 66), s. 3. 

fn) Medic.il Act, 1886 (49 & 50 Vict. c. 48), b. 7 (1); sec p. 315, }<• st. 

( 0 ) See pp. 311,325,;j(>at. A person, who, thoughaphyeician.isnotainojuhor, 
has no light to inbpoct tho books of the College (IPfSt v. I^fiysvtans' ('oflpt/e (or 
S. V. IFe**) (undated), cited in argument in R. v. Furndl (1749), 1 WiiA 239, 
240). 

Cp) See title Education, Vol. XII., pp. 95, 96. 

(j) Bye-law Ixviii, This and the following extracts from the hye-lawa are 
taken from the regulations of the College, 1908 od. 

(r) Ibid., Ixix. , 


Sbct. 1. 
FbyBicians. 


Modern 

meaning 


Foundation. 


Privileges. 


Governraent. 
The council. 
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SSOT. 1. 

Physicians. 

Cenbon. 

Duties. 


Fresldpiit. 

Duties. 


CensorB’ 

board. 


Fellows. 

Qunlificatioiit* 


Resti ictions 

affecting 

fellows. 

Members. 


nominates councillors (e), fellotvs (t), censors Ot), the treasurer ( 4 ?)» 
and the exciminers (a). 

730. Censors are elected annually at a meeting of the president 
rittd fellows (h). It is the duty of the censors to inquire into any 
nlliged misconduct by fellows, members, or licentiates (c), _ Any 
Irusls which are bequeathed to the College become vested in the 
censors (d). 

731. The president, who must he a prudent person, and one 
skilled in the science and practice of physic (c), is elected annually 
by the fellows fiom amongst those who have been fellows for at 
least ten }ears(/). The president summons all meetings of the 
fellows, of tho censors' board, and of the council (< 7 ), and is a 
member of all coinmittees (/<)• In his absence he must appoint a 
fellow to act as president (^). 

732. Tho censors and the president form a board for inquiring 
into and testing the qualifications of all candidates for meinher- 
ship before such oandidates are proposed to the fellows for 
election (/c). 

733 . Follows are elected from members of at least four years' 
standing who have distinguished thems.'lves in the practice of 
medicine, or in the pursuit of medical or general science or litera¬ 
ture, and who have been nominated by the council (1). A fellow 
must be elected by a majority of the fellows present at a meeting(m). 

734. No fellow may sue for foes (n), nor may he be engaged in 
trade, nor dispense medicines, nor practise medicine or surgery in 
liartnersliip, nor sell liis practice ( 0 ). 

736. A candidate for membership must he at least twenty-five 
years of nge(p) and of good moral character (g). Ho must also 
havo had a good general education (r). He must not be engaged 
ill trade, nor may he dispense medicine, nor may he be a candidate 


As to fellowp, see tho toxt, ^'ti/ra. 

(36), R. 6. 


(s) H3'p-1iiw Ixx. 

(t) I Ltd., Ixxi. 

/bid., IxmI. 

Ibid., Ixxiii. 
iWrf.jlxxiv. 

fij Ibid , xlviii. 
ic) Jiye-law 1. 

Id) Mediciil Act, 1860 (2;. & 21 Vict. c. 

(e) Chart('!•, I.'JIS. 

If) Mcdicnl U-t, 1860 (213 & 24 Viot. c. GO), ». 6; bye-lawa xUv., xlv. 

(gr) Uye-law xlvi. 

(/<) yotd., xlvii. 
m Ibid., civ. 

Ik) Ibid., xviL 

(l) Ibid., xl. 

(m) Ibid., xli. 

(n) Ibid., clxxii., pursuant to tho Medic.'il Act, 1886 (49 & 60 Vict. 0 .48), B. 6. 

(o) Byo-law cIxxvdi As to mien of conduct for follows and incnibers when 
in consultation, see ibid., clxxvi 

l p) JbuL, cxn. 

l q) Ibid., cziii. 

(r) Ibid., exvi. 
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if he practises medicine or surgery in partnership (a). He must 
also undertake to make known the composition of any remedy he 
uses (ft). Unless admitted by graduation, or by grace of the College, 
he must before being admitted to examination for membership 
give proof of having passed the examinations required for the licence 
of the College (c). llaviug passed the examination, ho is admitted a 
member of the College at the next general meeting of fellows(d). 

736. A member may not be engaged in trade, nor dispense 
medicines nor practise medicine in partnership, nor be a party to the 
transfer of patients or of the goodwill of a practice to or from 
himself for a pecuniary consideration (r). He may not take the 
title of “doctor ” unless he has a degree entitling him to do ao(/). 

In prescribing for a patient, a member of the College must write 
on his prescription the date thereof, the name of the patient, and 
the initial letters of his own name ((/). 

737. By virtue of an agreement between the Royal College of 
Physicians and the Royal College of Surgeons (k), these two bodies 
have established a joint examination board. Every candidate who 
passes the linal examination conducted by this board is entiiled to 
receive the licence of the Royal College of Physicians and the 
diploma of moinberahip of the Royal College of Surgeons (i). A 
candidate for such licence must produce satisfactory evidence of 
having passed a preliminary examination in subjects of general 
education, must be twenty-one years of age, and must have coru- 
plej^ five years of professional study (k). 

738. A licentiate must not offer medical aid to nor prescribe for 
any patient ■whom he knoi\8 to bo under the care of another legally 
qualified medical practitioner (1); nor may he compound medicines 
except for patients under liis own care (f/i). 

Sect. 2. — Surgeons. 

Sub-Sect. 1 . — Meaning of Surgeon. 

739. The business of a surgeon is, properly speaking, with 
external ailments and injuries of the limbs (n). In former times 
the work of a surgeon was complotoly severed from that of a 

fa) Byo-law cxiv. 

( 6 ) Ibid , cxv. 
fc) Ibid., cxn. 

(d) Ibvi,, cxxiii. The foe for adinieaion as a niombor la forty guineas, oxcopt 
when tho candidate tor momborsliip is u licentiate of tlie college, in which coso 
the foe already paid for the licence is deducted (/Wd., clxv.). 
fe) ll%d., clxxviii. 

(/) Ibid., clxxix. 

(p) IbvL, clxxv. 

(a) Dated h'ebruary, 1883, under the provisions of the Medical Act (21 & 22 
’Viet. 0 . 90), B. 19 ; see p. 5127, poet. 
fi) See p. 827, past. 

(jk) Bye-laws czxvii., cxxviii., cxxix., ozxx. The fee payable for the licence 
to practise physic as a licentiate of the College is twenty guineas (ifitd., olxvii.). 
ft) Ibid., dxxvii. 

(fn) Ibid., cl.xxxu. 

(») AUiem v. Htxydon (1828), 4 Hmg flit), per Best, O.J., at p. < 121 . In that 
case ** lowering a typhus ” was suid to be the work of a physician. • 
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physician, so much so that a surgeon could not recover fees for 
medical, unlt'ss it was ancillary to surgical, treatment (o). As has 
already been shown {p), the distinction between physicians and 
Burgeons is now of but little practical importance, although mqsfr 
specialists are known either as “ physicians ” or “ surgeons.” 

Sub-Sect. 2.—The Royal College of Surgeons. 

740. The Hoyal College of Surgeons of England (q) consists of 
a president, two vice-presidents, a council, a court of examiners, 
follows, and ordinary members. It is a body corporate havintfj| 
perpetual succession and a common seal; it may sue and be sued ' 
in the corporate name in all courts (r) ; and it may take and hold, 
without licence in mortmain, lands and tenements not exceeding the'' 
yearly value of ii20,000 (s). 

741. The governing body of the College is a council consisting ^ 

(o) illtstm Ifayilon (1828', 4 Bing. 619,/)er Be.st, G.J., nt p. 621 "Dropsy** 
w.is Jii'Id to 1)0 not ulto^othor a surgirnl case, ulthoiiffh part of tho treatment 
iiinrlit bo Bnrpc.iland 6 uch as a surgeon might chaige for {^liatUrshy v. Lawrence 
(IMl), Car. & M. 277). For form of articles of apprenticeship to a surgeon, 
see I'lncjclopmdia of b’erme and Precedents, Vol. 11., p. 71. 

f p) See pp 608, 309, ante. 

(r/) This is the iiaino given to the College by tlin Chnitor of 1843, s. 1. The 
follox^iug is a hnet sketch of the history of the College Although tho Royal 
College of Surgeons is a comparatively new institution, the practice of examin¬ 
ing Hurgoona who are to be allowed to practice extends to verj' oaily times, 
Fonnorly the Ci iiijunios of Barbers and Surgeons wore united in one co^t 3 ''a,n|jf, 
but owing to dihst>ii.sioiis lietweon tlio barbers and tho surgeons this 
wasdissolnd in 17M by htat. 18 Ceo 2, c. 1.5. Tiie barbers retained aiTthe 
corpor.ito 2 )ropei tv, loal and peiMin.il, with the excoption of the Arris Bequest 
and Gales Annuity for Auatoiuy Ijccturcs, which had beeu founded in 1646 and 
1655 respectively. Those trusts were vested by stat 1 .S Qoo. 2, c. 16, in the OotnlC' 
paiiy of fcjurgoous, and nio now adiniiiistered by tlie Royal College of Surgeons, 
Tho samo statute iueorjioi.ited tlie siirgoons under tlio mime of tho Ma-steP, 
Qoveruois, and CominoiiiiUy <>t tho Art and Science of Surgeons of London. 
The governing body eonfiistod of twenty-one assistants ajipointed for life, of 
whom one was to bo master, and two governois or wardens solocted annually. 
Ton were to bo oxaininers for life. In addition to examining surgeons for the 
navy, tho examiners were also icqiiired to examine all candid.ites for the posts 
of ‘■urgoon or surgeons m the aiiuy. The Chaitcr of (1800) 40 Geo. 1 definitely 
severed the connection of tho f’ollogo with tho t’orpor.ition of the City of London. 

It piovided th.it tho Court of Assistants should still consisl of twenty »ne 
monibers, from whom the examiners should be chosen; tho master and two 
wardens or governors being also selectod from the court. Members of the old 
companv were entitled to beenme mombci-s of the College, and any person there¬ 
after dosii ing to become a member was required to pass an examination and 
obtain letters testiinonini of his qiiiilifieation to practise the ait and scieritee of 
surgery under the common seal of the OoMege. The titles ‘‘master" and 
‘‘governors’’ were .changed to ‘‘president’’ and ‘‘vico-piesident” in 1822, 
while the Court of Assistants was styled tho ‘‘ Council ’’ of the College. By iihe 
Chaiter of 1843 a now cl.ass of niomhers called "fellows" was instituted, 
constitution of tho court of examiners was changed, and the president (tnd 
vice president were to he chosen fiom amongst all the menibors of the council, 
whether examiners of tho College or not. The Calendar of the Royal College of 
Surgeons of England (Lincoln’s Inn Fields, London, W.O.) contains all the bye¬ 
laws and i-egulatioiis of the College, and may be obtained from Mosers. Taylor 
andFi'.iiiois,Red Lion Court, Fleot bStreet, London, E.C., after the let August ile 
each year. 

(r) Charter, 1800. 

(a) Charter, 1888, a. 1 . 
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9 ! iventj'fonr ttiembers. Three elected members of the council go 
ont of office by rotetion each year, bat are eligible for re-election (t). 
Vacancies are filled up from time to time (a). Members of the 
''council are elected by the fellows of the College (b) voting in 
person (c), or by voting papers (d), at a meeting convened for the 
purpose. There must be at least six fellows present at the meeting 
exclusive of members of the council (e). Fellows of ten years' 
standing and members of twenty years’ standing are eligible for 
flection (/). 

742. The council has power to make bye-laws for the regula¬ 
tion and government of the College (g). 

743. Any fellow or member of the College who is found by the 
council to be guilty of disgraceful conduct in any professional 
respect (h) is liable to be removed by the council (i). Any fellow 
or member who is convicted of any criminal offence, or has his 
name removed from the Medical llegister by the General Medical 
Council, may be removed from being a fellow or a member (k). 

744. The president and vice-presidents of the council are 
appointed annually from among the members of the council (1). 

745 . Examiners in surgery, to the number of ten, are appointed 
by the council (wi), from among the fellows or members of the 
College (n)- Each examiner goes out of office at the end of five 
years from the date of his election, but may be re-elected ( 0 ). 
Any number of examiners, not being less than six, is sufficient to 
form a court of examiners (p). 

y.746. The council may appoint a board for examining persons 
' m dentistry, and granting certificates for fitness to practise as 
dentists (q). This board consists of at least six persons, of whom three 
must be members of the court of examineis. The others must be 
persons skilled in dental surgery, and duly registered as dentists (»). 

i t) Charter, 1843, as. 12, 13. 
a) JbtJ , B. 14. 
bj Ibid , s Id. 
ej Ibid. 

i d) Ohaiter, 1888, s 2 
e) Bye-lawB, b. xiv , 7. 

/) Charter, 1888, sb 2, 4 

9 ) Charter, 184.3, and see note (q), p 312, ante. It has also power, 

pursuant to the Medical Act, Boyal College of burgejus of Englmd, 187C (.38 & 
89 Viet. o. 43), 8 . 1 , to make a hye-law with regard to the double qualification; 
seep. 311, ante, and p. 327,poet.'* 

A) See p. 321, poet. 

‘i) Bye-laws, s. xvi. 

' Jib) lb%d. 

0 Charter, 1643, s. 21. 
m) Ibtd., 8. 20. 
n) Ibid 

b) Charter, 1852, a. 16 

(p) Charter, 1843, s. 21. As to the election and meetings oi examiners, see 
Bye-laws, as. vui.— xi, 

(}) Charter, 1839, s. 1. The College may grant hcenoea in dental surgery 
(Charter, 1859) i and as to dentists, see p. 357, posf, 

(r) Charters, 1859, s. 2 ; 1888, ss. 8 , 9; and see p 365, poit, 

H.L.— 


8X» 

Sbot. S. 
Surgeoas. 

Election. 


Powers as to 
bye-laws. 

Disciplinary 

poweiB. 


Pi evident and 
Tice- 

presidents. 
Examiners: 

0) in 
Burgeiy; 


fii.) in 
dentistry. 


O 




814 


Medicine and Phabhact, 


Sect. 2. 

Snrgeong. 

Fellows. 

In general. 

Fellows aiirl 
membpiH 
ad eundoH. 


Fellows by 
election. 


Fellow'S by 
examination. 


Bouoiary 

fellows. 


747. By Iho Charter of 1843 {*) it was declared that a portion of 
the membeis of the College should be known by the name or style 
of “ TJio l'’ellowa of the Boyal College of Surgeons of lingland ” (t). 
The fellows of the College now consist of the following:—(1) Fellows 
adeandcni; (2) fellows by election; (8) fellows by examination (by 
far the largest class); and (4) honorary fellows. 

748. Fellows, members, and licentiates of the Eoyal College Oi 
Surgeons in It eland, the Eoyal College of Surgeons in Edinburgh 
and the Faculty of Phybicians and Surgeons of Glasgow, may bet 
admitted to membership or fellowship without examination, 
pro\i(lod they are in bond fide practice in England or Wales, 
and have obtained their respective diplomas or licences after 
examination (tt). 

749. The council may in each and every year admit any two 
persons, being members of the College of not less than twenty years’ 
standing, to the fellowship of the College (a). Such admissions are 
made subject to the rules and regulations of the College (b), and a 
member seeking admission to this fellowship must be recommended 
by six members of the council {/•). 

750. A pel son is entitled to the diplr«ma of fellow who (1) pro¬ 
duces evidence satisfactory to the council that he has attained the 
age of twenty-live; (2) has passed the joint examination(d), or 
possesses a qualification or qualifications in medicine and surgery 
recognised b} the council in lieu thereof; (3)has passed the fellow¬ 
ship examination (e). The fellowship examination is divided into 
two parts, and, before being admitted to either part, candidates must 
show that they have been engaged for certain periods of time in 
the acquirement of professional knowledge (y ). 

761. The council may from time to time elect persons to be 
honorary fellows of the College, whether Brilish subjects or not, 
and whether of the age of twenty-five or not ig); but the number 
of honorary fellows must not exceed fifty (/i). Honorary fellows are 
not eligible as members of the council or of the court of examiners 
of the College, nor are they entitled to vole at the election of 
members of the council (t). Honorary fellowship does not coJ'fer 


Cbartii, 184 1, s 1. 

{t] By vn tuo of Him Charter the coiuicil had power to appoint a uumber of 
pereoDS to be fellows of the College; see uoto (;), p. 312, ante As the persons 
so appoiiitod have all pabsed away it is unnecessary to leter to them. 

(u) Charter, 1852, s. 6. As to tho rules and regulations ol the College with 
regald to such admissions, see B}e-laws, s. zxu. According to the Calendar 
for 1910 tliere is uni} one ad eandem fellow on the books of tho College. 

(a) Charter, 1852, s. 5. 

Ibid. 

(c) Bye-laws, s xxi. A fee ot ten guineas is payable on election (ibul,). 

Id) See pp 325, 327, post. 

(e) Bye-daws, s. xz. 

(/) Ibid. 

( 0 ) Charter, 1899, s. L 
Ibid. 
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any right to practise surgery or to be registered under the Medical 
Acts (ft). 

752- To become a member of the College a person must be 
twenty-one years of age, and must pass the examination which is 
held by the examining board appointed by the Boyal College of 
Surgeons and the Boyal College of Physicians (2). 


Part II.—The General Medical Council. 

Sect. 1.— Constitution. 

Sub-Sect. 1.— Membership. 

763. The General Medical Council (?«) is a body corporate having 
a perpetual succession and a common seal (n). It may hold land 
for the puri)osea of the Medical Acts (o). 

764. The members of the Council, who must be qualified to be 
registoiod (p), are chosen for a term not exceeding five years, and 
may be reappointed. 

A member may resign by a letter addressed to the president. 
The vacancy may be filled up, but the Council may continue its 
work while there is a vacancy {q). 

765. The Council consists of the following members (r):— 

(1) Five persons nominated by the King with the advice of the 
Privy Council, three for England, one for Scotland, and one for 
Ireland. 

(2) One person nominated by each of the following bodies:— 
Boyal College of Physicians, London; Boyal College of Surgeons, 
England; Apothecaries Society of London ; University of Oxford; 
University of Cambridge; University of London; University of 
Durham; Victoria University, Manchester; Boyal College of 
Physicians, Edinburgh; Boyal College of Surgeons, Edinburgli; 
the Faculty of Physicians and Surgeons of Glasgow; University 
of Edinburgh; University of Glasgow; University of Aberdeen; 
University of St. Andrews ; King's and Queen’s College of 
Physicians in Ireland; Apothecaries Hall of Ireland; University of 
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(A) Charter, 1899, b. o As to the Medical Acts, t-ee note (t), p. 308, ahte 
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Dublin; Tlov.il ColleRO of Surgeons^ Ireland; Boyal University of 
Ireland (9): irniversity of Leeds (/); University of Sheffield (a). 

(8 ) Dm ('ct representatives, that is to say, representatives elected 
by regisb'red medical practitioners, three for England, one for 
Scotland, and one for Ireland (i). 

756. The direct representatives must be registered medical 
pfactitioners. 'J’hey are elected for five years, and may be re-elected. 
Upon the death or resignation of any one of them, another 
registered practitioner may be elected in his jilace (c). Each direct 
representative is a moniher of the branch council (d) of that part 
of the United Kingdom for which he is elected, and is entitled to 
fees and travelling expenses to the same extent as other members of 
the General Medical Council (c). 

767. The president of the General Medical Council (/) is the 
returning officer for the election of direct representatives. Within 
not loss than six weeks and not more than two months before the 
day when the term of office of a direct representative expires, or 
as soon as conveniently may be after the death or resignation of a 
direct representative, the president issues his precept to the branch 
council to fill the vacancy (</). The election takes place within 
twenty-one days of the receipt of the pro'sept (ft). 

768. The nomination paper for a direct representative must be 
signed by at least twelve registered practitioners («). Voting papers 
are sent to all the registered medical practitioners in that part of 
the United Kingdom for which the election is held, and each voter 
may vote for as many candidates as there are representatives to be 
elected (j). The branch council then certifies the name or names 
of the elected representative or representatives to the returning 
officer (ft). The expenses of the election are part of the expenses of 
the branch council (/). 

759. In order that the constitution of the Council may be changed 
if a change is necessary or desirable, the Co«incil may represent 
to the Privy Council:—(1) that it is expedient to confer on any 

(s) By virtue of the Medical Act, 1886 (49 & 60 Yict. c. 48), b. 7, which 
rcpLiced the Medical Act (21 & 22 Viot. c. 90), bb. 4, 8 . 

(if) University of Tjeotls Act, 1901 (4 Edw. 7, c. xxxv.), s. 9; and see title 
Educaiion, Vol. XTT., p. 96. 

(a) Univeihity of Sheffield Act, 1906 (6 Edw. 7, 0 . clii.), s, 8; and see title 
Education, Vol. XII., p. 96. 

b) Medical Act, 1886.(49 & 60 Yict. 0 . 48), s. 7 (1). 

|c) Ihd,, s. 8 (1). “ 

d) See p 318, post. 

e) Medical Act, 1886 (49 A 60 Yict. 0 . 48), b. 6 (2). As to fees, see p. 317, 
post. 

(/) See p. sn, post. 

(g) Medical Act, 1686 (49 & 60 Yiot. c. 48, b. 8 (8). As to branch councils, 
•©0 p. 318, post. 

A) Medical Act, 1886 (49 & 60 Yiot. 0 . 48), s. 8 (3). 

i) 1 hid., 8. 8 (4) (a). 

j) Ihid., 8. 8 i4j (b), (c), 

A) 1 bid., 8. 8 (6). Iota., 8 . 8 (6) ptovides for the election of a direct repre- 
Bontative to replace one who has died or who resigns. 

(0 Ibnl , s, 8 (7). 
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university or other body granting medical diplomas the power of 
returning a member to the General Medical Oounoil, either 
separately or in conjunction with some other body; (2) that it 
is expedient to allow a constituent body returning a member in 
conjunction with another body to be separately represented; 

(8) that it is expedient to allow an additional direct representative 
to be returned for any part of the United Kingdom; (4) that it 
is expedient either to take away the power of electing a sole 
representative from any constituent body, or else to allow such 
body to return a representative in conjunction with some other 
body. Any such representation must be laid before Parliament, 
and, if not objected to, the Privy Council may give effect to it by 
order (w). 

Rub-Sfct. 2.— Meetings and Committua. 

760. The General Medical Council may make rules as to the Tune and 
time and place of meeting. In the absence of any rule as to the ^^ting 
summoning of a meeting, the president may summon a meeting 

by letter addressed to each member. In the absence of the presi¬ 
dent, a member chosen by the other members acts as president. 

All acts of the Council are decided by the majority, the president Dccisioni. 
having a casting vote. Eight members constitute a quorum. • Quorum. 

The Council may appoint an executive committee, of which the ExecutiTe 
quorum is not to be less than three, and this committee may exor- committee, 
cise such of the powers of the Council as the Council thinks fit, other 
than the powers of making representations to the Privy Council (n). 

761. Members of the Council are paid such fees for attendance Eees for 
and such reasonable travelling expenses as may be fixed by the attcndanco. 
Council, subject to the approval of the Treasury (o). 

Stjb-Sbot. 3.— Officers, 

762. On the occurrence of a vacancy in the office of president, President 
the General Medical Council must elect one of its number to fill the 

post for a term not exceeding five years, but not extending beyond 
the term for which he has been made a member of the Council (p\ 

763. The Council must appoint a registrar, who may also act as Registrar 
treasurer, if no one is appointed for that office; and also clerks and 
servants. Every person so appointed is removable at the pleasure 

of the Council, and receives such salary as the Council may think 
fit (q). 

Sub-Sbct. 4.— Expenses. 

f 

764. The moneys received by the General Medical Council 
and the branch councils are paid to the respective treasurers, 

Medical Act, 1886 (49 & 50 Viet. o. 48), s. 10. 

n) Medical Act (21 & 22 Viet. c. 90), s. 9. 

o) /Md., 8. 12. 

p) Medical Act, 1886 (49 & 50 Viet. c. 48), a. 9. 

^ Medical Act (21 & 22 Viet. c. 90), a. 10. The registrar acts as registrar 
for England and as secretary of the General Medical Oouncil(i5{d.); see p. 318, 
post, Xa the event of the death of tho registrar of the Council or his incapacity 
from illness, the executive committee may appoint a person temporHiily to 
perform his duties (Standing Orders, 1908, ch. vii. (7)}. • 
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eeparate accounts being kept of the expenses of the General Medical 
Council and of the branch councils. The expenses of the General 
Medical Council, including those of keeping the register, are paid 
by means of a percentage rate on all moneys received by the branch 
councils. Iteturns are made by the registrars of all moneys received 
by^ them, and the necessary pei centage having been deducted, the 
expenses of the branch councils are defrayed out of the balance (r). 

Sub-Seot. 6.—Branch Counctla. 

765. The members chosen by the medical corporations and 
universities of England, Scotland, and Ireland, and the members 
nominated by the King for such parts of the United Kingdom 
respectively, together with the direct representatives («) for such 
parts respectively, constitute the branch councils for such parts 
respectively (t). The president is an ex-officio member of each 
branch council (a). These bodies may exercise such functions as 
are delegated to them by the General Medical Council (bj. 

766. The registrar of the General Medical Council acts as 
registrar for England and as secretary of the English branch 
council (f) ; but the branch councils for Scotland and Ireland must 
appoint their own registrars and other elerbs and ollicers, who are 
paid such salaries as the branch councils tnink fit {d). 

Sect. 2.— Functions and Powers. 

Sub-Seot. 1.— Keeping and 2*uhliea(ton of Jlegieters. 

767. The Medical llegister, which is printed and published every 
3’ear by the registrar of the General Medical Council (e), under the 
supervision of the executive committee of the Council (/), contains 
the names and residences of persons appearing on the general 
register as existing on the 1st January in each year. It also 
contains the medical titles, diplomas, and quahlicatious duly con¬ 
ferred on any practitioner by any corporation or university or other 
body. 

768. A copy of the register purporting to be primed and pub¬ 
lished by authority is primd facie evidence that a particular 
practitioner is registered; but in order to meet the needs of 

(r) Medical Act (21 & 22 Viet. c. %), s. ly. As to the fiuaiice'j of tlio CouucU, 
eee, further, Standing Orders, 1908, ch. ti. 

(s) Modical Act, 1886 (49'& flO Vict. c. -18), s. 8 (2); see p. 316, ante. 

(t) Medical Act (21 & 22 Viet. o. 00), s. 6. 

(а) Ibid, « 

(б) Ibid. The English branch council performs the duHns imposed on the 
General Medical Council by tho Midwives Act, 1902 (2 Edw. 7, o. 17); see 
tbui., B. 17, and p. 366, posl. 

(() Medical Act (21 & 22 Viet o. 90), s. 10. He also, if no other treasurer 
for the General Medical Council has been appointed, acts os treasurer for thir 
English branch council; otherwise, the treasurer for the former Council actr 
as tieasurer for the latter (tbtd.}. 

(d) Jbtd,, B. 11. 

Te) Medical Act (21 & 22 Viet. c. 90), s. 27. The Medical Begister is 
puDlifihed in the form proscribed in ibid,, oched. D. 

(/) Standing Orders, 1908, oh. viii. (8). As to the executive committee, see 
p. 317, 
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persons whose names have not yet been printed in the Medical 
Register, a certified copy of the entry of tlie name of such person 
in the general or local register is evidence that such person is duly 
registered (g). A person making application for a certificate of 
registration must hie a statutory declaration in the prescribed 
form (h). 

769. The general register is kept by the general registrar (t). 
The branch registrars for Scotland and Ireland keep the registers 
in these two countries {k). 

770. The registrars must keep their registers correct, and for 
that purpose must erase the names of all registered persons who 
have died (0, and must, from time to time, alter addresses, 
diplomas, and qualifications as required. A registrar may write to 
any registered practitioner inquiring whether ho has ceased to 
practise, or has changed his address. If no reply is received within 
six months, the name may be erased; but the Council may, by 
order, restore it (m). 

771. Where an applicant for registration produces satisfactory 
evidence of his qualitications, the registrar muse place his name 
on the register : he has no option in the matter (n). The form of 
the register may be prescribed by the Council (o). 

If application is made to a branch registrar, he must enter 
the name in a local register in the proper form, and he must send 
a copy of the entry so made to the general regisrar. The general 
registrar then causes a corresponding entry to be made in the 
general register (p). 

A qualification may not be entered on the register unless the 
registrar is satisfied by proper evidence that the applicant is 
entitled to it (q). If a registered person obtains any higher 
degret) or qualification, he is entitled to be registered in respect 
of it^r). 

An applicant for registration must produce to the registrar 
the documents conferring or proving each of the qualifications in 
respect of which he desires to be registered. He may post to the 
registrar his name, address, and the evidence of such qualifications (s). 

((/) Modio.il Act (21 & 22 Viet. c. 90), s. 27; see I'edgrift v. CheraUier 
(1860), 8 C. H. (\. 8.) 246: Motsea v, Thornton (1799), 8 Term Rep. 303; and 
see title Eviusncb, vol. XIII, p. 524. 

h) Standing ()rdcrH, 1908, ch xiii. 

i) Medical Act (21 & 22 Viet. c. 90), e. 10; see p. 317, unte. 

h) Medical Act (21 & 22 YicV. e. 90), a. 11; see p. 318, ante. 

1) Registrars of deaths are bound to transnut a certiiicato of the death of 
any medical practitioner to the registrar of tho General Medical Council and 
to tho registrar of the biaiich council (Medical Act (21 & 22 Yict. o. 90), 
8. 45). 

(m) Ibid., B. 14; and see, further, p. 324, post. 

(n) B. V. General Council of Medical Education (1861), 3 E. & E. 625, per 
Obompxon, J., at p. 526 

(o) Medical Act (21 & 22 Yict. a 90), s. 16. 

(p) Ibtd., B. 26. 
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Shot. 2. 772. WherH the registrar, at the instance of the branch council, 

Functions and without giving notice to tlie applicant, strikes out a qualifica* 
and Powers, tion^ whicli tiio evidence before the registrar shows the applicant 
strikeout had not obtained, the court will not order the registrar to reinsert 
and rectifying it (a). The several colleges and other bodies who grant qualifications 
quailflcAtioDH. generally do, sim[)lify matters by sending lists of the 

persons who, in respect of the qualifications granted by such bodies, 
are entitled to be registered. The registrar may act on such 
information provided the fees are paid. 

Appeals. An appeal trom the decision of the registrar may be decided by 

the General Medical Council, or the council for England, Scotland, 
or Ireland, as the case may be {b). 


Offences 773. Any registrar falsifying, or causing the register to be 

^th falsified, is guilty of a misdemeanour punishable by impriBonmGnt(c). 

tion. ***** *"*' Any person procuring, or attempting to procure, himself to be 
registered by inaKing any false or fraudulent declaration, whether 
wiitttn or verljal, or any person aiding or abetting him, is deemed 
guilty of a misdemeanour. In either case the person convicted may 
be imprisoned for a term not exceeding twelve months (t/). 


Suu-Seci’. ‘2.—Di8cij>hnajy l‘owa»{t). 

(i) I'lintHlmfiit fur J rof(saional Atiacuiidtitt. 

Penni 774. If a registered medical practitioner is convicted, in England 

juriBdiction, qj. Ireland, of any felony or misdemeanour, or, in ycotland, of any 
crime or offence, or if, after due inquiry, he is judged by the 
Geneiul Medical Council to have been guilty of infamous conduct 
in any professional respect, whether before or after registration (/), 
the Council may direct the registrar to erase his name from the 
register (f/). 

Absolute 776. The Council is the sole judge of whether a medical 
&en^lMedi P^'^'C^^tioner has been guilty of infamous conduct in a professional 
oal Council, respect, and the court will not interfere where the Council, after 
due in<[uiry, has found anyone guilty (/i). The Council need not 
allow the accused to be represented by counsel at the iiujuiiy(t), 
altliongli this permission is customary. Mandamus will not lie 


(a) Jl V. Niflt (1801), 13 J C. L, li. 308 

\h) Medical Act (21 .& 22 'Vi(t. c. i)0), h. 20. 

(c) JbuL, 8. 38. 

(ft) Ibid, 8. 39; but see Petjury Act, 1911 ^1 & 2 Geo. 6, c. 6), which will 
come mto force on the Ist Januai}, 1912, bj which the oiiciidcr may be fined 
m the alternative, or m addition, to impriBonment (^bid.. sa. 0, 7). 

(e) Ab to diBciplinoxy powois in ndation to dentists, see p. 301, i>oat. 

( f ) B . V. General Council o/Mednal Jidutalum (1861), 3 E. A E. o25. As to 
such conduct, soo p. 321, imt. 

(g) Medical Act (21 & 22 Viet. c. 90), s. 29. The name of a practi- 
tionor cannot bo struck off merely because ho has adopted any theory of 
medicine or surgery (tbid., s. 28). Should the General Medical Uouncil not 
exercise its jurisdiction, it may be exeicised by two or more of the Lords of the 
Privy Council (Medical Act, 1886 (49 & 50 Viet. c. 48), ss. 19, 22). 

(A) jiarte La Meit (1863), 4 B. & S. 682. 

G) Ihi* 
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to compel the Council to restore a name to the register if it has 
properly exercised its discretion (/c). 

776. Not only wll the court decline to review the decision of 
the Council as to what is infamous conduct, but it will protect the 
Council from any action for libel which might be brought as a con¬ 
sequence of a case having been heard by it(i), on the ground that 
the public are interested in knowing the grounds upon which the 
Council acts, and it is important that, if a person’s name is erased, 
accurate information should be given to the public of the cause 
of the erasure. 

The medical man whose name is erased is not disqualified 
from practising, and old patients and other medical men invited to 
meet him in consultation might reasonably desire to know the 
nature of the offence in respect of which the erasure was made, in 
order to determine whether they would still continue to employ or 
meet him (m). If the nature of the offence were not stated, the 
medical man might complain that the public were left to infer that 
he had been convicted of felony or misdemeanour. 

777. The functions of the Council are judicial and not merely 
ministerial, and the Council is not liable to an action for* the 
erroneous exercise of those functions without m.ilieo (n). 

(ii.) Injamous Conduct in a I'rofeaaional lUsjiect. 

778. Where it is shown that a medical man, in the pursuit of 
his prufoasion, has done something which may be reasonably 
regarded as disgraceful or dishonourable by his professional 
brethren of good repute and competency, it is open to the General 
Medical Council to say that he has been guilty of " infamous 
conduct in a professional respect ’’ (o). The question is not merely 
whether what the medical man has done would be an infamous 


ije) Allhidt T. (feneral Council of Medical EdiuatUm and Jler/iatration (1889), 23 
Q. B. D. 400, 408, 0. A. In that case the pliiintiil hud published a work callod 
“The Wife’s Handbook." The (Jouncil, having logaru to the nature of this 
work and the low price at which it was sold, came to the conclusion that he was 
guilty of infamous conduct, and erased his name. He brought an action for a 
manaamuB to compel them to restore his name, for damnge.s for removing it, 
and for an injunction against, and damages for, printing and publishing of him 
a libel that he had been guil^ of such conduct. The libel was allegod to be 
contained m the published miiAites of the Council. The plainti/f faued on all 
points. The court held, in the first place, that it hud no jui'isdiction to interfere 
with the finding of infamous con^ct. Lofus, L.J., said, at p. 409, quoting 
OoOKBUBN, 0. J., in Ex parte La Mert (1863), 4 B. & S. 582: “ This court has no 
more power )q review thoir decision tbaii they would have, in tlio present mode 
of proceeding, of detemuning whether the facts bad jasUfiod a ounvictiou fur 
felony or misdemeanour under the first branch of the section." As io man¬ 
damus, see title Crown Pbactiob, VoL X., pp. 7 7 et «ej. 

t l) AllhuU T. Gmeral Conned of Medical Education and Registration, supra. 
m) See ibid., per Loves, L.J., at p. 409. 

n) Partridge v. General Cowtcil of Medical Education and RegUtratian of the 
United Kingdom (1890), 25 Q. B. D. 90, C. A., per Lord Bsbeb, M.B., at p. 96. 
(o) ^e Medical Act (21 & 22 ¥ict. c. 90), s. 29. * 


Sect. 8. 
Fimotionf 
and Powers. 

Proceedings 
of the 
conncil 
privileged. 


Reason for 
privilege;. 


Eironeona 
exercise of 
functions. 


Conduct 
must be 
infamous 
" profes" 
sionally." 



822 


Medicine and PnARMAcry. 


Sect. 2 

Fnnctions 
ftnd Powers. 

“ Profes- 
flional,” distin- 
guiBh^ from 
“ prlTate,” 
conduct. 


The hearing 


The proseou- 
tion. 


Complaint 
support cil by 
statutory 
declaration. 


thing for anyone else to do, but whether it is an infamous act for a 
medical man to do. 

779. An act done by a medical man may be infamous though 
the same act done by anyone else would not be infamous; but, on 
the other hand, an act which is not done in a professional respect 
does not come within the above provision (p). Much importance 
attaches to the words “ in a professional respect.” 

The private life of a medical man may lea\ e much to be desired; 
yet BO long as his professional character is unsullied he cannot 
bo said to be infamous. For instance, it would be regarded as 
infamous for a practitioner to advertise his skill as a surgeon ; but, 
if he were to write a novel, he might advertise himself as author 
to any extent he chose. 

(iii.) Who may take part in the Biaciplinary Procfedinga. 

780. Disciplinary cases are heard by the Council, and, at the 
hearing, the Council is attended by its solicitor, or is generally 
aided by counsel attending as legal or judicial assessor. 

The prosecution of persons before the Council is usually under¬ 
taken by medical and other societies, for example, the British 
Medical Associalion or the Medical Defence Union. 

I’ho fact that a member of the Council is a member of the 
society which is conducting the prosecution does not disqualify 
him from taking part in the proceedings ( 7 ); but it is undesirable 
that members of the Council who take part should be subscribers 
to the society which has instituted and is conducting the pro¬ 
ceedings (?•). 

(iv.) Procedure on Diadplinary Tnquiry. 

781. When the Council has information that a practitioner has 

been convicted of an offence, or has been under the censure of a 
judicial or other competent authority in relation to his professional 
character, or has been guilty of conduct which is primA facie 
infamous, the registrar makes an abstract of the information 
and submits it to the president (»). Where the information is a 
complaint by a person or body alleging infamous conduct in a 
professional respect, it must be put into writing and supported by 
one or more statutory declarations (t). A declaration must state 
the name and address of the declarant, nnd, where the facts are 
not within his personal knowledge, he must state the source of his 
information (u). • 


Ip) AUinaon v. General Council of Medical Education and Regiatration, [1894] 
1 Q. B. 760, 0, A. 

(f) heeaon v. General Council of Medical Education and Reqiatratton of the 
United Kingdom (1889), 69 L. J. (cir) 233, 0. A.; AUinaon v General Covmdl 
of MedIIal Education and Regiatration, supra. 

(r) Lnaon v. General Gouneil of Medital Education and liegiatralion of the 
United Kingdom, awpro, Bowen, L.J, at p. 241. 

(s) Standing Orders of the (Jeneial Medical Council, 190S, ch. xiv. (1). 

\t) Ibtd , ch. xiv. (2). 

(u) iifii, t h. xiv. (3). 
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782. The abstract, complaint, and other documents having been 
submitted to the president, he may direct the registrar to ask the 
practitioner for his explanation. All the documents, together vrith 
the explanation, are then put before the penal cases committee, 
who may ca\ise further investigation to be made, take the advice of 
the solicitor to the Council, and instruct him to take the opinion of 
counsel. If the committee think that no p-irtid facie case is made 
out, the matter proceeds no further, but if they resolve that an 
inquiry should be held, the president directs the solicitor to take 
steps for the institution, of an inquiry (a). 

783. An inquiry with a view to the removal of a name from 
the register under the provision above referred to{h) is instituted 
by a notice in writing to the practitioner specifying the nature of 
the charge, the day on which the inquiry is to be held, and 
asking him to answer tlie charge in writing and to attend 
before the Council on the day in question (c). Either party to the 
inquiry (that is, the complainant or the practitioner) is entitled to 
be supplied by the solicitor to the Council with copies of any 
statutory declarations or other documents given or sent to the 
Council by the otlier party (d). All documents which are to be laid 
befor'' the Council as evid<mce are printed, and copies are furnished 
to each member of the Council before the hearing (e). 

784. The complainant and the practitioner may be represented 
by a solicitor with or without counsel (/). 

786. If the complainant appears personally or by connscl, the 
solicitor to the Council reads the notice of inquiry, and the 
complainant (or his legal representative) may then state his case 
and produce proofs in supjiort of it. The practitioner is then 
invited to state liis case by himself or his legal representative and 
produce his proofs in support of it. He may address the Council 
onco, either before or at the conclusion of his proofs. If the prac¬ 
titioner produces evidence, the complainant has a right of reply. 

786. Witnesses produced by either party may be cross-examined. 
The Council may refuse to admit any statutory declaration in 
evidence unless the declarant submits himself to cross-examination. 
The president, any member of the Council through the president, 
and the judicial assessor may put questions to the witnesses. 

787. If no complainant appears, the solicitor to the Council 
states the facts of the cas^, and produces the evidence by which 
it is suiiported. The practitioner or his legal representative 
addresses the Council and produces his proofs. The Council’s 
solicitor may then be heard in reply {g). 


a) Standing Ordois of the General Medical Council, 1908, ch. xiv. (4). 
!bS See p. 322, ante. 

(c) Standing Orders of the General Medicai Council, 1908, ch. xiv. (6). 
Ibid. 

e) Ibid., ch. xiv. (8). 
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788. In a case where a practitioner has been charged with 
having been convicted of a felony, misdemeanour etc., the president 
puts the following resolution : “ That, A. B. having been proved to 
hn\(i been convicted of felony" (or as the case may be) “the 
registrar be directed to erase his name from the register " (h). 

789. In the case of a practitioner charged with infamous conduct, 
a resolution is first put to the effect that the Council shall proceed 
to decide whether the facts alleged have been proved. If this 
resolution is not carried, the further hearing of the case stands 
adjourned. If this resolution is carried, a resolution is proposed 
to the effect that the facts alleged in the notice of inquiry have been 
proved. If in its turn the latter resolution is carried, the Council 
may either proceed to judge whether on the facts proved the 
accused practitioner has been guilty of infamous conduct and 
direct the erasure of his name, or it may postpone judgment and 
adjourn the case until the next or some other session (i). 

790. Where hearing or judgment is postponed to another 
session, the Council may again hear the complainant and the 
practitioner and receive further evidence (A.). At the conclusion of 
an adjourned case a vote is taken on the same resolutions as at 
the original hearing (Z). 

(v.) Jtentaratton of Name to the Register. 

791- Where a name has once been removed from the register, 
it seems that the Council cannot be compelled to restore it, even 
though it be alleged that the name of the practitioner affected was 
removed because of an erroneous conviction. Probably the Council 
has a discretion to rehear, bat there is no duty imposed on it to 
do BO (m). 


Sub-Sect. 3. —PuUication of the British Pharmacoposia. 

792. The General Medical Council publishes the British 
Pharmacopoeia, which contains a list of medicines and compounds 
and the manner of preparing them, together with the true weight 
and measures by which they are to be prepared and mixed (m). 
Subject to the price at which it is sold being approved by the Privy 
Council, the General Medical Council has the exclusive right of 
publishing, printing, and selKng the Pharmacopoeia (o). A copy 
of the Pharmacopoeia printed by such person as shall be named in a 
notice published in the London Gazette to be received in evidence 
in all courts (p). 

i h) Standing Oidei-8 of the General Medical Council, 1908, ch. xiv. (12). 

Ibid., ch. XIV. (13). 
k) Ibid. 

1) Ibid., ch. xiv. (14). 

w) Ec parte 0. J. B. (1900), 2’imes, 20th Tune. 

fl) Medical Act (21 & 22 Viet. c. 90), s. 54. Aa to compounding medicinca 
utherwi'.o G ian in accordance with the Pharmacopoeia, see title Food and 
DbuQS, Vol, XV., p. 21; and p. 350, post. 

(o) Medical Act, 1862 (25 & 26 Vict. o. 91). s. 2. 

Ip) Ibid., a. 3; and see title Evidence, Yol. XIU., p. 479. 
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Part III.—Medical Practitioners. 

Sect. 1.— Qualifications. 

Bub-Seox. 1 .—Examinattona for Qualification. 

793. No one can be registered as a qualified medical practitioner gubj^ 
unless he has passed a qualifying examination in medicine, surgeiy, 

and midwifery (q). 

794. A qualifying examination means an examination in Qualifying 
medicine, surgery, and midwifery held for the purpose of granting examination, 
a diploma or diplomas conferring the right of registration. 

The bodies entitled to hold examinations are (i.) the universities and Examining 
medical corporations legally qualified to grant diplomas in medicine 
and surgery (including the Koyal College of Physicians (r)); 

(ii.) combinations of two or more medical corporations in the same 
part of the United Kingdom, who may agree to hold a joint exami¬ 
nation in medicine, surgery, and midwifery, of which corporations 
at lea&t one must be competent to grant a diploma in surgery, and 
at least one must bo competent to grant a diploma in midwifery; 

(iii.) combinations of universities, or of universities and me(lical 
corporations (s). 

796. The standard of proficiency must be such as sufficiently to standard of 
guarantee the possession of the knowledge and skill requisite for proflcicnoy. 
the efficient practice of medicine, surgery, and midwifery. The 
General Afodical Council has to maintain this standard; and 
with that object it must appoint inspectors to attend at the 
examinations (t). 

796. An inspector so appointed must not interfere with the inspectors, 
conduct of any examination, but must report to the General Medical 
Council as to the sufficiency or insufficiency thereof. A copy of 

the report is to be sent to the examining body and to the Privy 
Council (m). Examiners receive such remuneration as the General 
Medical Council determines, and it pays thoir salaries (x). 

797. Persons possessed of one or more of the following quali- Who are 
fications are entitled to be registered :—fellow, member, licentiate, entitled to 
or extra licentiate of the Royal College of Physicians of London {y); 

fellow or licentiate of the Royal College of Physicians of Edinburgh ; 
fellow or licentiate of the King’s and Queen’s College of Physicians 


(g) Medical Act, 1886 (49 & 50 Viet. c. 48). s. 2. 

(r) lioyal College of Phyekiane v. Oeneral Medical C'oun(!»I(1893), 62 L. J. (q. b.) 
329. For the Itoyal College of Physicians and these corporations, see p. 309, 
ante, and the text, infra. 

(a) Medical Act, 1886(49 & 60 Viet. o. 48), s. 3 (1). As to such combinatiims, 
see p. 327, post. 

S Medical Act, 1886 (49 & 60 Viet. o. 48), s. 3 (2). 

Ibid., s. 3 (3). 

Ibid., s. 3 (4). The General Medical Council, 299, Oxford Btreefc, London, 
W,, issues the Medical Begister, which contains all the rules of the (General 
Modical Council, and may bo obtained at the above address. 

(y) As to the Boyal College ot Physicians, see p. 309, ante. , 
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Sbct 1 . of IreJjtnd; fellow, or member, or licentiate in midwifery of the 
dualifica- Eoyiil Colle^'e of Surgeons of England (a ); fellow or licentiate of 
tions. the llojal College of Surgeons of Edinburgh ; fellow or licentiate of 
the Faculty of Physicians and Surgeons of Glasgow; fellow or 
licentiate' of the Eoyal College of Surgeons in Ireland; licentiate 
of the Society of Apothecaries, London (h ); licentiate of the 
Apothecaries’ Hall, Dublin; doctor, or bachelor, or licentiate of 
medicine, or master in surgery of any university of the United 
Kingdom; doctor of medicine by doctorate granted prior to the 
Ist October, 1858, by the Archbishop of Canterbury (c); doctor of 
medicine of auy foreign or colonial university or college, practising 
as a physician in the United Kingdom before the 1st October, 1858, 
who produces cortificules to the satisfaction of the General ^Medical 
Council of his having tal^en his degree of doctor of medicine after 
regular examination, or who satisfies the Council, in acconlance 
with the provision hereafter referred to (d), that there is suflicient 
reason for admitting him to be registered (c). Persons holding 
tho diploma of tho Leeds (J), Shoffiold (f/), or Bristol (/i) University 
may also be re/p'stered in respect thereof. 

flpecial 798. Persons holding the diploma of member of the King’s and 

diDiomas. Qneen’s College of Physicians of Ireland or the di'giee of master 
of obhtotrics of any univeisity in tho 11 nted Kingdom aro also 
entitled to he registered in respect thereof ^^j); ^^llile a diploma in 
sanitary scienoe, public health, and state medicine, may, if it 
api)ear8 to the General Medical Council or the Privy Council 
to he deserving of such recognition, be added to the register (k). 


Withdraw.al 
of right to 
hold examin.v 
tiona. 


799. If the General Medical Council is of o])inion that the 
standard of proticiency, n'quirod from candidates by any body, in 
medicine, surgory, and mid\\ifory, is too low, it may mabe repre¬ 
sentation to that effect to tho Privy Council. The Privy Council 
may, after heaving the objection of the examining body concerned, 
by order, doclaro that thc.iO examinations sliall not bo deemed 
qualifying. The order may be revoked on a further representation 
by the General Medical Council (f). While the order is in force, 
no diploma granted by the body affected entitles the party receiving 
it to be registered, and the body is disqualified from electing a 
member of the General Medical Council; and, if it aheady has u 
representative on tho General Medical Council, he is suspended 


(a) As to the Ito^al College of Surgeons, see p J12, ante. 
lb) As to the Society of Apo'thecaric^, soe p. 3 lo, /jo'-t. 

(r) Soo title Ecclfsustilal Ijaw, Vol. XL, p. 387, note ()). 

Id) Medical Act & 22 Viet. o. 90) s. 46 ; see p. 329, pos<. 

(c) Medical Act (^1 & 22 Viet. c. 90), s. 15, and Schod. A. as amended by 
the Medical Act, 1859 (22 Viet, c 21), as. 4, 5. 

(/) University of Leeds Act, 1901 (4 Edw. 7, c. xxxv.), s. 8. As to this 
university, see title Education, Vol. XII., p. 96. 

(ff) Univerhity of Sheffield Act, 1{>0.W5 Edw. 7, c. olii.), s. 7. As to this 
univeisity, see litle Education, Vol. XIX, p 97. 

(h) University of liristol Act, 1909 (9 Edw 7, o. xlii.), s. 7. As to this 
university, see title Education, Vol. Xll., p. 97. 

(i) Medical Act, 1886 (49 & 50 Viet. o. 48), s. 20. 

(ij Ibid , a. 21. 

(Z) Ibtd . 8 . 4 (1). 
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from taking part in its proceedings, unless he also represents some 
body other than that against which the order has been made (m). 

800. Any two or more colleges or examining bodies may, with 
the sanction of the General Medical Council, unite or co-operate in 
conducting the examinations required for qualifications (n). 

801. If the Royal College of Surgeons of England taken advan¬ 
tage of the above provision, the council of the College may, by bye¬ 
law, provide that no person shall become a fellow, or member, 
or licentiate in midwifery unless, in addition to complying with the 
conditions of the bye-laws of the College, he shall have passed the 
joint examinations (o). Every person passing the joint examina¬ 
tions is entitled to receive letters testimonial of his qualification, 
and to become and be constituted a member of the College (o). 

802. If a medical corporation fails to enter into a combination 
for the purpose of examinations for qualifications on reasonable 
terms, the General Medical Council may Appoint examiners to 
assist at the examinations held by such corporation (p), and such 
assistant examiners must see that the proper standard is main¬ 
tained. Examinations so held are qualifying examinations (q). 

Assistant examiners thus appointed are entitled to such remu¬ 
neration, to bo paid by the medical corporation, as the General 
Medical Council may determine (r). 

803. If the General Medical Council is of opinion that the 
course of study and examinations of any of the qualifying bodies 
are not such as to secure the possession, by persons obtaining such 
qualification, of the requisite knowledge and skill for the elUciont 
practice of their profession, the matter may be represented to the 
Privy Council (s), and the Privy Council may, by order, direct 
that any qualification granted by such body shall not confer any 
right to be registered (f). Such order may be revoked on a further 
representation by the General Medical Council that the course of 
study and examinations for the qualification are satisfactory (O- 
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(m) M.vlie.il Act, 1*186 (49 & 150 Viet. c. 48), s. 4 02). 

(w) Medical Act (21 & 22 Viet. c. 90), s. 19. Ii the University of London 
co-operates pursuant to this provision, then, in spite of anything in any 
statute or rnartei contained, the ITniversity may make a bye-law that no 
person shall become a doctor, or bachelor, or licentiate of medicine, or ma'-hu’ 
in surgery of the University, unlos*^, in addition to the ordinary examination, 
he shall have passed such examination for qualification to be registered under 
the Medical Act, and complior> with such conditions relating thereto as may bo 
agreed between the university and the co-operating body (Medical Act 
(Universitv of London), 1878 (36 & 37 Viot. c. 5ob s. 1). 

(u) Medical Act, Boy.il Oollege of Surgeons of England, 1875 (38 & 39 Viet. 
0 . 43), s. 1. This provision, however, does not limit nor affect the power of the 
Royal College of Surgeons to appoint fellows without examination Bye-laws 
made pursuant to this prevision must he approied by the Privy Council (t5id.); 
and as to this College see, further, n. 312, ante 

(w) Medical Act, 1886 (49 & 50 Viot. o. 48), s. o (1). 

\) Ibid., a. 6 (2). 

V) Ibid., B. 5 (3). 

«) Medical Act (21 & 22 Vitt. c. 90), s. 20, 

'<) Ibul., a. 21. 
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The revocation, however, does not entitle any person to be 
registered in respect of any qualification granted before such 
revocation (m). 

804. If any qualifying body imposes upon any candidate 
offering himself for examination an obligation to adopt, or refrain 
from adopting, any particular theory of medicine or surgery as a 
test of admitting him to examination or of granting a certificate, 
the General Medical Council may represent the matter to the Privy 
Council. The Privy Council may then issue an injunction to such 
body directing it to desist from such practice, and, if it refuses, 
its power of granting certificates may be withdrawn so long as the 
imposition continues (v). 

805. If the General Medical Council fails to maintain the 
standard of proficiency at any qualifying examinations, or to 
appoint assistant examiners, or to exercise or perform any other 
power or duty imposed on it, the Privy Council may notify their 
opinion to the General Medical Council, and if the Privy Council 
then give directions with which the General Medical Council fails 
to comply, the Privy Council may, of their own motion, do 
anything which under statute they are en.powered to do in pur¬ 
suance of a representation or suggestion from the General Medical 
Council (a). 

Sub-Seot. 2 .—Colonial and Foreujn Fractitioners (J). 

806. A person holding a recognised medical diploma or 
diplomas (c) granted to him in a British possession (d), who is of 
good character, and by law entitled to practise medicine, sur¬ 
gery, and midwifery in such British possession, is entitled, on 
application to the registrar (who must satisfy himself as to the 
above facts), and on payment of a fee not exceeding £5, to 
be registered in the United Kingdom without examination as a 
“ colonial practitioner ” (e). 

(u) Medical Act (21 & 22 Viet. c. 90), a. 22. 

(v) Ibid., s. 23. 

\) Medical Act, 1886 (49 & 50 Viet. c. 48), a. 19. The powers vested in t^e 
Privy Coum-il may ho exorcised by any two or more members of that body, and 
the acts of the Privy Council are suiUciently signified by an instrument signed 
by the clerk {tbtd , s. 22). 

(6) The Medical Act (21 & 22 Vi t. c. 90), s. 46, also ^ected colonial 
practitioners, but us it is of a transitory nature it is not considered uocessary 
to make further allusion to it bore. The Medical Act (21 & 22 Yict. c. 90) 
does not prevent any colonial practitioner froi^ bolding an appointment as a 
medical officer in any vessel registered in that colony (Mcdicul Act, 1886 
(49 & 50 Viet. c. 48), s. IS; and see p. 329, post. As to the disabibty of prao- 
titinnera holding loieign diplomas to vaccinate, see p. 340, post, 

(c) “ Such medical diploma or diplomas as may be recognised for the time being 
Iw the General Council as fumiabiug a sufficient guarantee of the poesession of 
the requisite knowledge and akill for the efficient practice of medieme, surgery, 
and midwifery" (Meifical Act, 1886 (49 & SO Viet. c. 48), s. 13 (1)}. 

(d) Where any part of a British possession is under a central as well as 
a local legislature, the King may, by Order in Oouncil, declare that the part 
which is under the local legislature shall be deemed a separate Bntish 
possession (Medical (1886) Amendment Act, 1905 (5 Kdw. 7, c. 14), s. 1). 

(«) Mei^cal Act, 1886 (49 & 50 Viet. c. 48), s. 11. 
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807. Such person must, however, if he requires to be registered Sbot. i, 
as a colonial practitioner, show to the satisfaction of the registrar QuoUfiAa- 
either (1) that the diploma or diplomas in question were granted tlons . 
at a time when he was not domiciled in the United Kingdom, or in Qaaiia^tions 
the course of a period of not less than five years during which he for regiatra- 
resided out of the United Kingdom; or (2) that he was practising 
medicine or surgery in the United Kingdom on the prescribed p?Mtitioner. 
day(/); or that he had been in practice, either in the United 
Kingdom or elsewhere, for not less than ten years immediately 
preceding the prescribed day(f?). 

808. If a person desires to be registered as a foreign practitioner, Qualification 
he must satisfy the registrar that he holds a recognised foreign 

medical diploma or diplomas (/i) granted in a foreign country (i), practitioner, 
that he is of good character, and that he is by law entitled to 
practise medicine, surgery, and midwifery in that foreign country. 

He is then entitled to be registered in England without examina¬ 
tion if he can prove either (1) that he is not a British subject; or 
(2) that, being a British subject, the foreign diploma was granted 
at a time when he was not domiciled in the United Kingdom, or 
in the course of a period of not less than five years during which 
he resided out of the United Kingdom; or (H) tbnt, being a British^ 
subject, he hud practised surgery for a period of not less than ten 
years before the prescribed day {k). 

809. If the General Medical Council refuses to recognise a Refusal to 
colonial or foreign diploma, the Privy Council may, if they think 

fit, after communication with the General Medical Council, order it foreign 
to recognise the diploma (Z). <iipioma. 

810. If a person is refused registration as a colonial or foreign Hefusai to 

practitioner on any ground other than that the medical diploma q, 

held by him is not recognised by the General Medical Council, the foreign 
registrar must state the reason of such refusal in writing. The practitioner, 
person concerned may then appeal to the Privy Council, wlio may 

either dismiss the appeal or order the General Medical Council to 
register the appellant (m). 

811. A person proi^erly entitled may be registered both as a Colonial and 
colonial and as a foreign practitioner («). The Medical Eegister 


(/) The " prescribed day ” means, ns respects any British possession or 
foreign country, the day on and after which the Medical Act, 1886 (49 & 50 Viet, 
c. 48), is declai^ by Order in Council to apply to such British possession or 
foreign country (tWd., s. 17 (!)).• 

(y) Zhid., a. 11 (1), (2). 
fh) See note (c), p. 328, anfe. _ 

(t) The King may, by Order in Council, direct that on and after a prescribed 
dajr this part of the Act shall apply to any British possession or foreign country 
which affords to English medical practitioners such privileges of practising in 
the said British possession or foreign coiuitry as to the amg may seem just. 
Any order made pursuant to this provision may be revoked (Medical Act, lfi86 
(49 & 60 Viet. c. 48), s. 17). 

(k) Ibid., s. 12. As to meaning of " prescribed day," see note (/), supra, 
h) Medical Act, 1886 (49 & 60 Viet. c. 48), s. 13 (2). 

(TO) Ibid., s. 13 (3). 
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must contain eeparnte lists of the names and addresses of colonial 
and foreign practitioners (o). Any person \ylio8e name appears on 
this register may have any new qualification added to his name (p). 
'J'he penal provisions of the Medical Acts (q) relate to such prac¬ 
titioners (o), 

812> A registered practitioner, whoso name is on the register 
by virtue of a liriti&h qualification, may have a description ot any 
foreign degree which he possesses added to his name in the register, 
provided he satisfies llie General Medical Council tliat he obtained 
such degree after proper examination, and before 25th June, 
1886 (r). 


Sub-SecI'. 3 .—Admiaeion of Wotnen. 

813. The powers of all the bodies («) entitled (t) to grant 
qualifications for registration extend to the giant of qualifications to 
women (a ); but none of the bodies referred to is under compulsion 
to exercise such powers, nor does a W'omaii wlio acquires the right to 
be registered become entitled, by virtue of such registration, to take 
any part in the government, management, or proceedings of any of 
the univcrsitieB or coiqjorations (r) alroad,^ mentioned (a). Women 
may also bo admitted to examination for ll.c licence of the Society 
of Apothecaries (/;). 

Sect. 2.— llespoiisihility. 

Sub-Sect. 1 .—Civil SeaponsibUity. 

814. A medical practitioner, whether ho be registered or not (c), 
impliedly undertakes that he is possessed of a reasonable amount 
of knowledge and skill necessary for the performance of any pro¬ 
fessional task upon which he enters (rf), and any such person who 

(o) Medical Act, 1886 (49 & 50 Vict. c. 48), s. 14. 

(y>) Jbid., Hfl. 15, 16. 

( 7 ) As Ui these Acts, see note ( 6 ), p. 308, a7tte. 

(r) Medical Act, 1886 (49 & 50 vict. c. 48), s. 16. The registrar will require 
Bati'.ffictovy proof of the date of the grant ol the ilcgroo (.Standing Orders of the 
Gciiural Medical Council, 1908, ch. xiii. (4)). 

(s) A list ot those bodies is set out on pp. 325, 326, ante. 

{t) By virtuo of tlio Medical Act (21 A 22 Vnt c. 90), s. 16. 

(h) Medical Act, 1876 (39 & 40 Vict. c. 41), s 1. 

'uj Ibid. 

(u) See p. 325, ante; i.e., those mentioned in the Medical Act (21 Sa 22 
Yict. c. 90). 

(5) See jj. 317, post. - , 

(c) livddoik \ /oioe (1865), 4 V. & F. 619 (where the defendant, who was 
unqualified, i'dnurii.,tcrcd an improjier medicine (namely, mercury) and made the 
plnintill worse instead of bettor); Joufa v. Fay (1865), 4 F. & F. 525 (where the 
defendant, a chemist, was sued tor nogligonoo as a “ surgeon and npotheoary *’). 
It is hubmilted that where an action for negligence is brought against an 
umegistered person the jury may take into consideration the fact tiat the 
pla'iitilS had voluntarily submitted liimsolf to the manipulation of an unskilled 
person. As to negligence in geiimal, see title Negligence. As to the liability 
of a medical man for examining a patient against the will of the latter, see title 
Trespass. 

(d) *S(are v. I'retiitce (1807), 8 East, 348; Lanphier t. Phipoa (1832), 8 C. d; P. 
475. 
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for reward (e) or ia the performauoe of a duty (/), either through 
negligence or ignorance, causes injury to the patient (y), is liable m 
damages for the consequences resulting thecefrom (/i).' 


Sbgt. a. 
Respoosi* 
biiltr- 


fe) Slat. (1542-3) 34 & 35 Hen. 8, c. 8. 

(/) The duty maybe oiio injposodnpuii the medical man hiinsolfbya volun- 
ta^ net. The confidence induced by undertaking any pervicn for another is a 
Hufficient legal coii^ulerntioii to create a duty in the perfomianco of it (see 
Oc^g» V. Bernard (1703), 2 Ld. Bayin. 009; Whitehead v. Urtetham (1825), 2 
Bing. 464); and where there ifl a duty, although the treatment is undertaken 
without reward, the practitioner ia liable to the patient for negligenoo {1‘ippin 
V. Sheppard (18‘22), 11 Pi-ice, 400; see DomJdson v. Haldane (1810), 7 
ri. & Fin. 762, I£. L. (attorney) ). In ShtelU v. Blackhume (1780), 1 Ily. Bl. 
1.70, Heath, J., at p. 161, said: “ ff a man applies to a aurgoon to attend 
him in u dihoi-der for a reward, and the person treats him improperly, there 
]•< gross iiegligenec; and the surgeon would also be liable for such negli¬ 
gence, if he undertook gratia to attend a sick person, because his situation 
implies skill in surgery; but if the patient applies to a man, of a diifereut 
employment or occupation, for his gratuitous assistance, who either doos not 
exert all his skill, or tidmiinsters improper remedies to the best of his ability, 
such person IS uot liable It would be attended with inpinoua consequences, 
if a gratuitous undcrtrikiiig of this soi-t sliould subject tho jiorson who made 
it, and who acted to tho bc-'t of his knowledge, to an action; ” see also it. v. 
Afadeotl (1874), 12 Cox, 0. I'. 634. It is not necessary, in order to support an 
mtioii for negligenoo, to prove an express contract; it is siidiciont to prove 
that the defendant was retained and entered upon tho case (Gladivell v. Steggalf 
(1839), 6 Bing. (.\. c.) 733). There must, however, be a duty towMds the 
patient; thus, m I\mm v. Itnper (1862), 2 If. & F. 783, where a surgeon, who 
had been employed by a railway company to examine an injured passenger, 
formed the o|tinion that tho injuries were slight and told the passenger so, and 
the passenger accepted a small sum in compciiaalion, it was held that, even 
assuming the injuries were groutor than thrise ailvisotlby tho surgeon, no action 
lay against him for ni'gligence. 

Of] 'Thompson V. Schmidt (1891), 8 T. L. R. 120, 0. A., per Lord Fsheu, M.R. 

(A) Setire, V. Breniire (1801j, 8 Ha.'-t, 348 ; Slater v. Baker and Stapleton (1769), 2 
Wils 359; Lanphiar v. Flnpw (1838), 8 0. & F. 475. As to iujuiiea resulting from 
the negligence of an a-<si8taiit, wheiber qualified or not, see Ilancke v. Hooper 
(1835), 7 (J. &r. 81 (the facts of which cu ‘'0 are given in nolo (7), p. 332, post) ; 
Jf'argyhnr v. Murray (1901), 38 So. 1 j. 11. 612 (nhcixj tho dofcnaiiut, a registered 
medical practitioner, prescribed un ointiiKuit for tho planitilT, who was siiiferiug 
from orybii>cins in one of his fingers. The defeiidaiil told the plaintiff to cou- 
tiiiuo using tlic ointment until ho should call iigaiii. As tho defendant did not 
coino for some time, fho plaiuLiff asked his wifo to wiite, after which tho 
defendant's Zocam tencni arrived, and said that he was looking after the 
defendant’s jiraetice wlule tho defendant was away on holiday. It appeared 
that the dcfond.iiit hod loft no instructions with rogaiil to the plaintiff’s case. 
Subhcquontly, owing to tho improper froalmcnt, it boc-tnio necessary to ampu¬ 
tate the plainiiH’s finger. Jt was hold that, osMiming the nhove facts could bo 
I'stabli-'lied, they were sufflcicnt to found a clinrgo of nogligeuco against the 
defendant); see also PerMnowsky^y. Fneman (I 8661 , 4 F. & F. 977 (whore an 
action was brought against two surgeons at St. (Jeorge’s Ilospitol for alleged 
negligence in tho treatment of a patient there, by placing him in a bath boated 
to an excessively high temperature and keeping him tliore for an improper length 
of time, whereby he was severely scalded. 'Ine defence was that it arose from 
the negligence of the muses, over whoso appointment and dismissal the defen¬ 
dants had no control It was proved that it was the usual practice to leave the 
baths to the nurses. Cockhton, C.J., in leaving the case to the jury, said^at 
p, 982: " The defendants cannot be held liable fur the negligenoe of the nursos 
unless they were near enough to be aware of it and prevent it. No doubt 
persons who m as patients into hospitols are not to be trwted with negl^nce, 
but, on i^e o&er hwd, medical gentlemen who give their services gratuitously 
are not to be made liable for nogbgeuce for which they are not personally 
responsible.” A verdict was returned for the defendants); see also ftoto (d), 
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815. No genoral rnle as to the degree of skill or kno\rledge so 
required can be laid down, and the question in each case must 
dej^ond upon the particular circumstances which surround it(0. 
Tho practitioner need not, however, bring to the performance of his 
duties the highest possible degree of skill (k), and where it can be 
shown that he exercised reasonable care and average skill (Z) his 
duties have been sufficiently discharged (m). Accordingly, he is 
not responsible merely because some other practitioner of greater 
skill and superior knowledge might have prescribed a different 
treatment (n) or operated in a different manner (o); nor would a 
mere charge of unskilfuluess without negligence (p), nor the fact 
that the injuries happened through some variation from the 
normal in tho particular patient, render the practitioner liable (g). 


Responsibility 816. Whore during an operation a practitioner forms an 

m case o£ opinion that it is necessary, in order to save the patient’s life, to 
operations. __1_ 

p. 2 such actions for nogli^nce the questions generally left to the 

]urv aro. Did the defendant undertake to treat the plaintiff for his disorder F 
Did bo treat him either negligently or ignorantly ? Did the negligent or ignorant 
treatment cause injury to tho plaintiff? See, further, title NEGLIGENCE; and 
Harmer v. Cornelivi (1868), 6 0. B. (n. 8 .) ‘236. 

(j) See Htch v. Pierpoint (1862), 3 P. & P. 35, per Eble, O.J., at p. 40, where 
the degree of skill was stated to be undofinable. Tt has been snid, however, 
that tho locality in which tho medical man prac tises should be taken into 
consideration, whether it is remote from or adjacent to the facilities of a 
large city, and whether tho means of communication therewith are easy or 
didicult: it has also been held that a greater dogree of skill is required in one 
who holds himself out to bo an ex})ort in some particular branch than in one 
who follows tho ordinary profc.s'iion of a geneial practitioner ; and this would 
include tho responsibility of a nurse who is charged with the carrying out of 
tho export’s instructions during* his absence (Feeney v. Spalding (1896), 89 
Maine Beports, 111). 

(k) Lanphicr v. Phipoa (1838), 8 0. & P. 476, per Tindal, O.J., at p. 479: 
“ Every person who enters into a loarned profession undortakos to bring to it 
tho exercise of a loa'.onable degree of care and skill; he does not, if he is a 
surgeon, undertake to cure the patient, nor even to use the highest degree of 
skill, as there may bo persona of higher education and greater advantages than 
himself; but he undertakes to bring a fair, rea.sonable, and competent degree 
of skill; and in an action against him by a patient tlio question for tho jury is 
whether tho injury complained of must be referred to the want of a proper 
degree of skill in the defendant or not”; Rich v. Pierpoint, tupra. 

! l) See Lanjihier v. Phipoa, aupra; Scare v. Prentice (1807), 8 E.i8t, 348. 
m) Scare v. Prentice, aupra. 

«) Rich V. Pierpoint, aupra. 
o) Ibid. 

p) Urquhart V. Grigor (1864), 3 Maeph. (Ci. of Sess.) 283; Hupe v. Phdpa 
(1819), 2 Stark. 480; Scare v. Prentice, aupra. 

(jj") Hancke v. Hooper (1835), 7 C. & P. 81. Jn that case the plaintiff, a white¬ 
smith, entered the shop of the defendant, a surgeon, and asked to be bled, 
stating that be bad found reliof from it before. Ho was bled by tbe defendant’s 
apprentice and injured. TnVDAL, C.J., in addressing the jury, said, at p. 84: 
“If, from accident or some variation in the frame of a paiticular individual, an 
injury happens, it is not a fhult in the medical man. It does not appear that the 
plaintiff consulted the defendant as to tho propriety of bleeding aim; be took 
that upon bimself, and only required tbe manuiJ operation to be performed. 
The plaintiff must show that tbe injury was attri^timle to want of skill; you 
are not to infer it. If there were no indications in tho plaintiff’s appearance 
that bleeding would be improper, the defendant would not be liable for the 
bleeding not effecting tbe same result as at other times, because it might depend 
on the constitution of tbe plaintiff.” As to liability of medical men for their 
assistaifts’ acts, see note (A), p. 331, ante. 
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remove some organ or limb, and accordingly removes the organ or Sect. 2. 
limb whereby the patient is injured, the practitioner cannot be Responsi- 
charged with negligence for having taken that step, unless there is bUlty. 
evidence that express instructions were given by the patient that no 
organ nor limb should be so removed, and that the operation was 
performed negligently, and it is for the jury to consider whether such 
instructions were communicated or not(r). Nor will negligence be Natuieof 
admitted in an operation involving possibilities of danger to the operation, 
patient, if it can be shown that the nature of the operation and the 
possible dangers were communicated to the patient who expressly 
or tacitly signified his assent thereto (s). Further, it is submitted 
that, where an operation of a new or unusual nature is performed, 
no negligence is to be imputed to the practitioner if the operation be 
performed in accordance with modern science, and the peculiari¬ 
ties and the possible results of the operation have been previousiy 
communicated to the patient who has submitted himself thereto (t). 

817. No action can be brought against a physician or surgeon PartieB to 
for negligence except by the patient himself, even though he be an 
infant (a), unless the result of the negligence is fatal, in which case 
an action may be brought for the benefit of the wife, husband, 
parent, or child of the deceased, and tlie jury may give such . 
damages as they may think proportioned to the injury resulting 
from such death to the parties for whom the action is brought (b). 

Such injury must be a pecuniary loss, and the jury may not give 
damages as a solatium (c). 

(r) In Beatty v. Cullintjwm-th (1896) (not ropoitcd, but noted in the Traus- 
aftiona of the Medico-Legal Society, Vol. VI. (1909), p. 132, and in tho Dritish 
Medical Journal, 2l8t November, 1696) the plaintill underwent an operation for 
ovarian cyst. Hefore tho operation she told tho defendant, a surgeon, who was 
to operate, that slio would not consent to the removal of both ovaries, as she 
was going to be married, saying: “If you find both ovaries diseased you must 
remove neither.” He replied: “ You may be sure I shall not remove anything 
I can help.” The right ovary was found to be cystic, and was removed. Tho 
left was found to be in an early stage of the same process, and the defendant, 
forming the opinion that it was necessary to lemovo it m order to save the 
patient’s life, aid so remove it. She brought an action for negligence. In 
summing up, Hawkins, J., obseivcd: “ If a medical man, with a desire to do 
his best for the patiout, undertakes an operation, I should think it is a humane 
thing for him to do everything in his power to remove the mischief, provided 
that he has no definite instructions not to operate. There was hoie no question 
as to the propriety of the operation, and the defendant always told the plaintiff 
she must give him a free hand. If you think tacit consent was given you must 
find for the defendant.” Tho jury found for the defendant. 

(«) 8l^er V. BaJeer and Stapleto» (1767), 2 Wils. 359. In this case the defen¬ 
dant though he had been first suigeon at St. Bartholomew’s for over twen^ 
years and read lectures in surgery, was successfully sued for negligence. It 
appeared that he made an experiment upon bis patient with a heavy steel 
instrament with teeth in order to obtain an extension of a limb. There was 
evidence ^at it was improper to perform such an operation without the 
patient's consent, and that he wa.s not informed of what was about to be done. 

(j) Slater v. Baker and Stapleton, supra. 

(a) Pippin v. Sheppard (W22J, 11 Price, 400 (by his next friend); see title 
Infants and Childbbn, vol. XVIL, pp. 133 rf aey. 

{b) Fatal Accidents Act, 1846 (9 & 10 Viet. c. 93) (Lord Campbell’s Act); and 
see ntle Neouoencb. 

(e) Duckworth v. Johnson (1859), 4 H. & N. 663. , 
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818- Hospitals and public institutions are not liable for injuries 
to iifitientB or other inmates arising from the negligence of phy- 
sicinns or surgeons, or their nurses or assistants, officiating therein, 
provided it is shown that due care and skill were exercised in the 
helection of their staff (d). Nor are corporations, who are under a 
htatutory obligation (e) to provide a registered physician or surgeon 
for the purposes of their undertaking, liable to passengers or others 
for injuries arising from such negligence, on proof that due care 
wfis exercised in the selection of the physician or surgeon and that 
an adequate supply of medicines and instruments was provided as 
required by law (/). The medical officer, however, is himself 
liable, in such circumstances, for the consequences of his negligent 
acts, and the result will be the same whether the services are 
gratuitous or for reward (g). 

819. Professional negligence in the treatment of a case, if 
proved, is a sufficient answer to a claim by the practitioner for his 
fees (/i\ But it is not enough for the patient to allege that the 
treatment was ineffective (t) or mistaken (/f) unless such mistaken 
treatment was the result of ignorance or negligence. Nor is it 
negligence on ihe part of a medical practitioner to give an opinion, 
which is afterwards found to be erroneous, provided it is not given 
negligently (1). 

Suh-Sect. 2.— Crimvial RfsponatbiMy. 

820. At common law, when death or injury arises from treat¬ 
ment, there is no distinction either in civil or criminal proceedings (m) 

(f/; IhUycrw. Ht. Jiarthvlonmo's Hospital {Governors), [1900] 2 K. B. 820, C. A., 
ver Ki.N'Neuy, L.J., nt p. 8‘i9 : “ 1 see no ground for bolding it to be a right 
leg.ll inference from the circumstancoa of the relation of hospital <ind patient 
that the hospital authority makes itself liable in d.images, if mcinhors of its 
profe^‘'ional staff, of whose competence there is no question, act negligently 
towaids the p<iticnt in some matter of professional cure or skill, or neglect to 
ut .0 or use iiogligontly in his treatment the apparatus or appliances which are 
at their dispos.il ”; seo also Kvans y. Liverpool Corporation, [1906] I K. B. 160, 
whore Wai.TON, J., expressed a similar view as to the li.ibility of a public body 
coriying on a hos^iitid. 

(e) E.g., Merchant Shipping Act, 1891 (57 & 68 Viet. c. GO), m. 268, 303 ; see 
title SuiPViNG AND Navigation. 

(/') Allan V. State SUamahw (/O. (1892), 28 American State Ilopoits, 65b, 
and see title CoHrouATiows, "Vol. VIIT., j)pj.389, 390. 

(y) See note (/), p. 331, ante. As to the time limit in cose of an action against 
a medical officer of a public anthoi-ity, see titles Limitation ot Actions, 
Vol. XIX., pp. 176 et sfq.; PrBLic Atjtuoiiities and Puhlic Ovucehs. 

(A) Kannen y. M'Mullen. (1791), Peake, 83 [69], where Lord Kenyon, O.J., 
said. “ If a man is sunt for to extract a thord which might be pulled out with a 
pair of nippers, and IJirpugh his misconduct it becomes necessary to amputate the 
limb, shall it bo said liiat he may come into a court to recover his fees for the 
cuie of the wound which he himself has caused.” See further, titie WoKK 
AND LaBOUB. 

(») Ely y. William (1887), reported os a note to HoltTsman v. Hoy (1886), 69 
American Reports, 390, 392; compare Hill y. Eeatheratonhaugh (1831), 7 Ring. 
569, .574. 

(i) Hupe y. Phelps (1819), 2 Stark. 480. 

(Z) Crquharl v. Ortgor (1664), 3 Marah. (Ot. of Seas.) 283. 

(m) See, generally, title OstifiNAi. Law and I^ooedure, Vol. IX., pp. 584, 
585. As to evidence, see ibid., pp. 586, 689, note (c). As to liability for assault 
on patients, see ibid,, p. 607. 
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bdimreen those who are qualified or regular practitionem and those sect. 2 . 
who are not, for the gist of the proceedings is Uie actual maltreat- Besponii- 
ment, whether arising through ignorance or negligence. Ignorance, bUify. 
therefore, is no excuse in the case of an unqualified practitioner, ~ 
just as qualification is no excuse in the case of a qualified 
practitioner. 

821. Any person, whether a registered medical practitioner or Manslaughter, 
not, who deals with life or health, is bound to have competent 

skill (n), and, if a patient under his charge dies for want of such 
skill, he is guilty of manslaughter (o). Similarly, a person, whether Gross 
he has received a medical education or not, who is guilty of gross carelassnesB. 
carelessness in the application of a remedy, is liable to be convictcMl 
of manslaughter if death ensues in consequence of his act(p); but 
he can only be convicted if he has been guilty of the grossest 
ignorance or of criminal inattention (g). 

822 . To justify a chaige of criminal negligence it is not sufficient What justifies 
to show mere want of care and caution; there must be gross ® 
negligence and want of that degree of skill which everyone, who negligence, 
undertakes the exercise of any particular art or profession, is bound 

to bring in each particular case; thus an injudicious and indis¬ 
creet administering of medicine will not make a man guilty of 
manslaughter; there must at least be gross negligence on his 
part (r). So, on a charge of manslaughter by administering poison 
in mistake for some other drug, the prosecution must show that the 
poison got into the mixture in consequence of the gross negligence 
of the accused: it is not sufficient to show that the accused, who 
supplied his own drugs, supplied a mixture which contained a large 
quantity of strychnia (s). 

The fact that qualified medical assistance is available is an ele¬ 
ment to be taken into consideration when a charge of negligence 
is made against; an unqualified person (t). 

8eot. 3. — Recovery of Chargee. 

823. A registered medical practitioner is entitled to practise RwoTeiyof 
medicine, surgery, and midwifery in the United Kingdom, and, 

subject to any local law, in any other part of Uis Majesty’s pSaSer. 
dominions, and to recover, in due course of law in respect of such 


g ppe p. 332, aide. 

R. y. Smller (1832), 6 C. & P. 333; R. v. Siwi>»m {Nanny) (1829), 1 Lew. 
0. 0. 112; R. V. Feryiiaon (1830)'I Lew. (J. 0. ISl. 

(») B. V. Long (1830), 4 C. & P. 398; (1831), 4 0. & F. 433. 
igi) B. V. n'tlliamaon (1807), 3 0. & P. 636. 

(r) See if, v. Tebitymond (1828), 1 Iiew. 0. 0. 169; and title CniMiNAi. Law 
AND PnocBDtmB, Vol. IX , p. 686, note (o). 

(a) R. y. Spencer (^1867), 10 Cor, 0.0.625. In R. v. Markust (1864), 4 P. & F. 
366, the accused, who was foiuid g;uilU, was a herbalist who had given to a 
patient six ounces oi brandy in which he had put an ounce of colohicum seeds ; 
see also R. y. WilUamiion, supra; B. v. Chamberlam (1867), 10 Cox, 0. 0. 486. 

(«) R. y. WcFb (1834), 1 Mood. & E. 405 (whore the accused had caused the 
deceased to take twenty ounces of gamboge, twenty ounces of aloes, and twenty 
ounces of other noxious substances made up in tne form of pills as a remedy 
for smallpox). • 
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Sect. 3. 

Recovery of 
Charges. 


Implied 

contract. 


No recoveiy 
by unicgiH' 
tereil practi¬ 
tioner. 


practice, any expenses, charges in respect of medicaments or other 
applianf( ‘', or any fees to which he may be entitled, unless ha‘is a 
fellow of it college of physicians the fellows of which are prohibited 
by the bye-law of the college from recovering at law their expenses, 
ciiargoH, or fees, in which case such prohibitory bye-law, so long 
as it is in force, may be pleaded in bar of any legal proceeding 
instituted by such fellow for the recovery of expenses, charges, or 
fees (?t). 

824. A registered medical practitioner can recover his fees even 
in the absence of an express contract, the presumption being that 
he attends for fees the payment of which can be enforced by 
action (v), and not for an honorarium (w). Where the fees are not 
arranged boforohand, the practitioner is entitled to what a jury 
think reasonable, having regard to his eminence and the distance 
which he had to travel (a). 

825. The plaintiff cannot recover unless he was registered at the 
time the services were rendered (b), nor can an unregistered practi¬ 
tioner sue a registered practitioner for medicines supplied to or 
attendance upon the patients of the latter at his request (c). Again, 
if medicines are administered by an unregistered practitioner to a 
patient, under a guarantee for payment 'iven by a third person, 
neither the principal debtor nor the surety can be sued (d). 

Apart altogether from the Medical Acts((;), an unregistered 
practitioner may be unable to recover any charges, thus, for 
example, where one professed to cure disorders within a specified 


(u) McJiciil Act, 1886 (49 & 50 Viet. c. 48), s. 6 , repltifiiig the Medical Act 
(21 & 22 Viet. c. 90), 8 . 31. Under the earlier provi-^ion a peifjon could 
only practise and recover foes “areoiding to his qualification.” Therefore, if he 
only nad a medical qualification, he could nut jjractise hurgery ; and if he was 
only a surgeon, ho could not sue fur fees for attending a medical ease (Leman v. 
Fleti'her (,1873), 28 L. T. 499, per Blaokuubk, J.). Now, however, any 
registered practitioner (except a fellow of the Hoyal College of Physicians) 
may sue for foes for attendance given by him. The provision which enables 
the Boyal College of Physicians to prohibit fellows from suing for their fees 
(sue p. 310, is a recognition of the old common law under which a 
phvsician had no light of action for fees (Charley v. Bokot (1791), 4 Term Bep. 
317), although ho could always recover on express agroement (Veitch v. Buoaell 
(1842), 3 Gal. & Day. 198). The Boyal College of Phy.sicianM has passed a 
oyo-law (see p. 310, ante) that no fellow of the college may sue, but this does 
not extend to members of the college (Oibbon v. Jiudd (1863), 2 H. & 0. 92). 
As to rocovoty of fees by apothecaries, see p. 351, post. 

(v) Otbbon V. Budd, supra. 

(w) As was formerly ina case in respect of a physician; see p. 308, ante. 

(a) It was formerly hold that where a surgeon furnished a bill to his patient, 
and he left'n blank f 9 r his charge for attendances, the amount tendered by his 
patient should bo regarded as the amount due (Tuson v. Batting (1800), 3 *^ 0 . 
192). Having regard to the Medici Act, 1386 (40 & 50 Viet. c. 48j, s. 6 , it 
is submitted that this is not good law. It is of interest to note that in the 
case referred to the plaintiff robed on a custom to charge £1 U. per mile for 
each attendance out of London. 


(b) See Medical Act, 1886 (49 & 50 Viet. 0. 48), s. 6 ; Leman v. Houseley 
(1874), L. B. 10 Q. B. 66 ; compare Haffield v. Maaeemie (1860), 10 I. C. L. B. 
289; Turner v. Eeynall (1863), 14 0. B. (n. s.) 328. 

(e) Be la Rosa v. Prieto (16m), 16 C. B. (w. 8.) 578. 

(d) ifctd., per Byles, J., at p. 582. 

(e) Fqr a fist of the Medical Acts, see note (5), p. 308, ante. 
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time by means of sovereign remedies, and so by fraud induced 
another to employ him (/). Again, a quack who passed himself 
off as “ M.D.,” or called himself doctor,” was held to have no 
right to recover fees (^). 

If the services for which the practitioner seeks to recover were 
in fact performed by an unqualified assistant, he can recover nothing 
in respect of them (/»). 

Sect. 4. —Privileges md Exemptions. 

Sub-Sect. 1. —In General. 

826- Eegistered medical practitioners are excused from service 
on juries (i), at inquests, in all corporate, parochial and other 
offices, and in the militia (k). 

827. A practitioner who signs a reception order, or a medical 
certificate to the effect that a person is of unsound mind, is not 
liable to any civil or criminal proceedings if he acts in good faith 
and with reasonable care (1). 

828. A medical practitioner, when called as a witness, is bound 
if asked, and if the question is pressed and allowed, to disclose 
every communication, however private and confidential, which has 
been made to him while attending a patient in his pro/oHsional 
character {m). 


(f) Hupe v. Phelps (1819), 2 Stark. 480. 

[n) Lipacombe V. Holmes (1810), 2 Camp. 441. 

{^) Thus, where a duly qualified medical practifioiior Cblahlishi'd a hianch 
practice in a neighbouiing town, which was managed by his hi other, who was 
unqualified, it was held that the foniier could lecovor nothing in respect of 
attendances by his brother in eases which the former had not himself soon 
lUowarth v. IhearUij (1887), 19 Q. B. D. 303). 

(♦) See title Juiiiws, Vol XVIII., p. 232. 

h) Medical Aet (21 & 22 Viet. c. 90), s. 35. 

(i) Lunacy Act, 1890 (63 & 54 Viet. c. 6), s. 330 (1). It was hold in Hall y. 
Semple (lb(52), 3 P. & I\ 337, that a medical man was not hahle in trespass 
merely for signing a certificate in support of an order for the reception of a 
private patient, but that if he signed such certificate without due care and 
making due inquiries, and if not satisfied on his own personal examination, Iio 
would be luiblo for the coiisoquences, although ho acted bond fide, honestly 
believing m the truth of his certificate and that he was acting in pursuance of 
and under authority of the statute. See also title Lunatics and Persons of 
Unsound Mind, vol. XIX., p. 630. 

(m) Kingstm'a [Duchess) Case (1776), 20 State Tr. 355, 637; Wilson v. llastall 
(1792), 4 Term Eop. 753, per Buujsb, J., at p. 7C0; dreenough y. Gaskell (1833), 
1 My. & K. 98, per Lord Brougham, L.C., at p. 103; P. y. Gibbons (1823), 1 
0. & P. 97; Broeui v. Pitt (1828), 3 C. & P. 618, Best, (J J. ; see titles 
Discovery, Inspection, and Interrogatories, Vol. XL, p. 80; Evidence, 
VoL XnX., pp. 671, 672. When summing up to the jury in Kitson v. Playfair 
(1896), Times, 28th March, _ Hawkins, J., said: “ I can quite understand 
a ease, especially in a civil cause, whore a doctor is quite justified in 
refusing to divume questions of professional secrecy. . . . The jud^ might 
in some oases roiiiBe to comnut a medical man for contempt in refusing^to 
reveal confidences. Every case must be governed by particular circumstances, 
and the ruling of the judge will be the test.” TIub ruling appears to be in 
confliot with the principle laid down in the oases cited at the beginning of this 
note, and it does not appear to bo supported by any authority ; see also A. D 
▼. a. D., [1905] 7 P. (Ot. of Bess.) 72. 
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Sect. 4. Sub-Seot, 2.—EligiSt&ity for Appointmenta. 

Privileges g29. TJiiless he is a registered medical practitioner, no person 
and Ezemp- an appointment as a physician in the army or navy or in 

tl^. emigrant or other vessel, or in any hospital infirmary, dis- 

Appointments pensary, or lying-in hospital not supported wholly by voluntary 
contril)ution8, or in any lunatic asylum, gaol, workhouse, or other 
”ract^ioin'rfl pubbc establishment, body or institution, or to any friendly or 
otlior society for affording mutual relief in sickness, infirmity, or old 
age; nor may he act as a medical officer of health (n). All certifi¬ 
cates required by any Act of Parliament to be given by a medical 
practitioner must be given by a registered medical practitioner (o). 

Sect. 6. — Siatnitory Duties {p). 

Sub-Sect. 1 .—Notification of Inftctinua Diaeanci. 

Duty to 830. A medical practitioner attending on or called in to visit 

otttam ® patient suffering from certain infectious diseases (</) must send a 

discsuscs. certificate (r) to the medical officer of health of the district («) stating 

the name of the patient, the situation of the building, and the 
infectious disease from which, in the opinion of such medical 
practitioner, the patient is suffering (a). Failure on the part of the 
practitioner to send a certificate may involve a fine not exceeding 
40 #. ( 6 ). 

Payment of For every certificate the practitioner is entitled to a foe of 2s. 6d. 
fees. to be paid by the local authority (c), if the case has occurred in his 

private practice, but if it has occurred in his practice us medical 
officer of any institution, ho is entitled to a fee of Is. only (d). 

(n) Medical Act (21 & 22 Yict. o. 90), b. 36; and see title Local 
GovEitNMBNT, Vol. XIX., p. 276. A colonial practitioner may, however, hold 
an appointment as medical of&cor in any vessel which is registered in tho 
colony; see note {b), p. 328, ante. 

(o) Medical Act (21 & 22 Viet. e. 90). 

(p) As to the duty of a medical practitioner to attend at u coroner’s inquest, 
800 title OoBONKHS, Vol. Vlli., pp. 208, 293; as to medical inspection and 
attendance in public elementary schools, see title Eduoation, VoL XII., 
pp 18. 31, 32. 

(>/) The infectious diseases of which notice must be given include emall-pox, 
cholora, diphtheria, membranous croup, erysipelas, scarlatina or scarlet fever, 
and typhus, typhoid, enteric, relapsing, continued or puerperal fevers (Inferti<>us 
Disease (Notification) Act, 1889 (52 & 53 Viet. c. 72), s. G), and any infectious 
diseaso to which tho Act has been applied by local authority {ibid., s. 7). 

(r) A form of certificate to be filled up by a medical practitioner is scheduled 
to a Ucnoral Order of tho Local Government Board, issuer on tho 12th September, 
1889. For form of certificate for removal of infoclious patient, see Encycloptedia 
of Forms and Precedents, Vol. X., p. 407. For form of certificate for removal of 
infectious {latientfrom lodging-house, see i5iVl., p. 330; and see tbid., pp. 406, 413. 
fs) See title Locab Govebnment, Vol. XIX., pp. 275, 276. 

[a) Infectious Disease (Notification) Act, 1889 (62 & 53 Viet. c. 72), a. 3 (1) (b). 
This Act was formerly an adoptive Act, but was extended to every urban, 
rural, and port sanitary district in England and Wales by the Infectious Disease 
(Notification! Extension Act, 1899 (62 & 63 Viet. c. 8); see title Public Health 
AND Local ADMiNiaxBATlOH. As to the time limit in respect of claims against 
medical practitioners acting in pursuance of a statutory duty, see Salishury v. 
Oould (IdOi), 68 J. P. 158; title Lijgtation OF Actions, Vol. XZX., p. 176. 

(5! Infectious Disease (NotificatioiO Act, 1889 (52 & 63 Yiot. o. 72), s. 3 (2). 
c) See title Public Health and Local Administration. 
a) Infectious Disease (Notification) Act, 1889 (52 & 63 Viet. o. 72), s. 4 (2). 
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831> Payments of this nature do not disqualify the practitioner 3sot. a. 
for serving as a county or borough councillor, or as a member of Statutoiy 
a sanitary authority, or as a guardian of a union, or in any Duties, 
municipal or parochial office (c). 

receipt of 

BuS'Sect. 2 .—Notijiaiiion of Births. fees. 

832. While the duty of registering the birth of a child falls Ordinary 
primarily on the father and mother (/), it may devolve upon the notification 
registered medical practitioner who is present at the time, as, in case 

of default on the part of the father and mother and of the occupier 
of the house, he must give to the registrar, within forty-two days 
next after the birth, information of the particulars required to be 
registered concerning the birth, and must sign the register in the 
presence of the registrar (g), 

833. In addition to the notilication of birth which may thus Kariy 

be required from the practitioner, an adoptive Act (h) imposes notification 
other duties with regard to the registration of birtlis. In the case 
of every child born (i) in an area in which the statute has been 
adopted, it is the duty of any person in attendance on the mother 
at the time of, or within six hours after, the birth to give notice in 
writing of the liirth to the medical officer of health of the district in ' 
which the child is bom (i). Tho notice must, within thirty-six 
hours of the birth, be given either by letter, or by deliveiing a 
written notice at the office or residence of the medical officer within 
the same time (1). The local authority supplies, without charge, 
addressed and stamped postcards containing the form of notice, 
to any medical practitioner or midwife, residing or practising in 
its area who applies for thorn (/»). 

Sub-Sect. 3 .—(^ertifitatea of Death. 

834. In case of the death of any person who has been Death 
attended during his last illness by a registered medical practitioner, certificates, 
that practitioner must sign and give to some person required to 

give information concerning the death(«)a certificate stating, to 
tho best of his knowledge and belief, the cause of death (o). 

Forms of certificates of the cause of death may be obtained free 
of charge from the local registrar by any registered medical 
practitioner residing or practising in the registrar’s district (jj). 


(e) Infei'tioiifl Dieeaso (Notification) Act, 1889 (52 & 53 Viet. o. 72), s. 11. 
if) Births and Deaths Ltegistriftion Act, 1874 (37 & 38 Viet. c. 88 ), s. 1. 

( 7 ) Jbtd ; see, generally, title Reoistbation of Births, Mabriaoes, and 
Deaths. 

(A) Notification of Births Act, 1907 (7 Edw. 7, c. 40) 

(t) The Act only applic"! to children deliyerod after the twenty-eighth week of 
pregnancy, whether alive or dead (ibid., b. 1 (5)). 

(i) iW., 8. 1 (1). ^ 

(f) Ibid., 8 . 1 ( 2 ). Penalty for default, not exceeding £l. 
fni) llnd. 

\n) As to the persons required to givo information of death, see title Reots- 
thation of Bibtits, Maeiuages, and Deatus. 

( 0 ) Birtlis and Deaths Registration Act, 1874 (37 & 38 Viet. 0 . 88 ), b. 20 ( 2 ). 

(p) lUd., 8. 20 (1). 
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Statutory 

DuttOB. 


Vaccination. 


Vaccination 

ccitiflcate. 


Object of 
legislation. 


If default ia made by any person so required to give informa¬ 
tion as above mentioned (q), it is the duty of any person pr^nt 
at the di <ith of a person in a house, viifchin five days from that 
event, io give, to the best of his knowledge and belief, to the 
registrar, information and particulars required to be registered 
cnno( rning such death, and, in the presence of the registrar, to sign 
the j egister (»•). 

Sub-Sect. 4.— Vaccination. 

835. Tho parent of every child born in England must, within 
six (s) months after tho hiith of such child, cause it to be vaccinated 
by some registered medical practitioner (/), unless within four 
months the parent makes a statutory declaration that he believes 
vaccination would be prejudicial to the health of the child (a). A 
person holding a foreign diploma cannot perform the vaccination (x). 
If the medical practitioner is of opinion that the child is not in a fit 
and proper state to he vaccinated successfully he must give a certifi¬ 
cate ((/) to that effect, whicn must be renewed everv two months until 
tho child is fit to be vaccinated (6). If the practitioner finds that a 
child, whom he has three times nnsuccossfully vaccinated, is insus¬ 
ceptible of successful vaccination, or has already had the small-pox, 
he must give a certificate to that effect (c). 

836. A medical practitioner, not being a public vaccinator, who 
inspects a child to ascertain the result of vaccination, must, as soon 
as he has ascertained that it has been successfully performed, 
deliver to the parent a certificate of successful vaccination in the 
proper form duly signed and filled uj) hy him {^d). Failure to 
comply with this provi.sion involves liability to a penalty not 
exceeding 20«. (e). 

Sect. 6.— The Practice of Anatomy. 

Sub-Sect. 1 . —Who may he Licensed. 

837. With a view to the prevention of the commission of crime 
for the purpose of obtaining bodies tor dissection (/), and in order 
to ensure a sufiicient supply of bodies for tho purpose of anatomical 

{q) Seo note (n), p. 339, ante. 

(r) Births and Deaths Begi-tiation Act, 1871 (37 & 38 Viet. c. 88 ), a. 10. Aa 
to penalties for deduimg to give thejieceasary information for the purposes of 
registration, see It. v. Trite (18101, 11 Ad. & f'll. 7L’7. 

(s) Vdccimtion Act, 1898 (61 & 62 Viot. c. 49), a. 1; and aee title FuBLlc 
Health and Locvl AuiiiNisrnATioN. 

(^) Vaccination Act, 1867 (30 & 31 Vich c. 84), s. 16; Vaccination Act, 
1898 (61 & 62 Vict. C..49), s, 1, and Sohed. 

(k) Vucciu.ifion Act, 1907 (7 Edw. 7, o. 31), 1 (1). 

ixS Gromark v. Jirennnnd (1873), 37 J. P. 276. 

[a) This certificate is not conclusive with tlie justices, though it is an element 
for their consideration {Alien v. Worthy (1870), L. R. 6 Q,. B. 163). 

{h) Vaccination Act, 1867 (30 &, 91 Vict. c. 84), s. 18. 

i f) Thtd., s. 20. 

i/) Vaccination Act, 1871 (34 & 36 Viot. o. 98), s. 7. 
e) Ihii. 

/) A man named Burke was executed for a murder committed with this 
oD^out in 1829 As to the unlawlul disposal of dead bodies, see title Crihinal 
Law and Faooedube, VoL IX., pp. 562, 553. 
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examination, provision has been made to regulate sohools of Sbot. 6. 
anatoinj (^); but this provision does not in any way affect nor The Practice 
prohibit any post-mortem examination of a human body required of Anatomy, 
or directed to be made by any competent legal authority (A). 

838. The Home Secretary (i) (in England and Scotland) and who may be 
the Chief Secretary for Ireland may license the following to I'oensed. 
j)ractise anatomy: (1) Any fellow or member of any college of 
physicians or surgeons; (2) any graduate or licentiate in medicine; 

(3) any person lawfully qualified to practise medicine in any part 
of the United Kingdom (j ); (4) any professor, lecturer of anatomy, 
or student attending any school of anatomy. 

A licence will be granted to an^ of the above-mentioned persons Grant of 
on his making application, and it must be countersigned by two licence, 
justices of the peace for the county or town in which he resides, 
they certifying that to their knowledge and belief the party applying 
is about to practise anatomy (/c). 

Sub-Sbot. 2.— Inajiedora. 

839. Inspectors of places where anatomy is carried on are Anatomical 
appointed by the Horae Secretary {1). Each inspector holds office ’"‘spcdo™- 
for one year, or until ho is removed, or until he refuses to act (m); 

and a district is allotted to him by the Home Secretary (h). He 
receives a salary of not more than £100 per annum and an 
allowance for expenses (o). 

He may visit any place in his district in respect of which Functiong. 
notice (p) has been given that it is intended to practise anatomy (^), 
and be makes a quarterly return relating to the body of every 
deceased person which has been removed to any separate place in 
his district, giving the sex, name, and age of each such person (r). 


Sub-Sbct. 3.— I'ermiaaicn for Disseition. 

840. An executor, or other party (s) Cfor example, < he master of When 
a workhouse (f) ) having lawful possession of a body, not being an 

(g) Bee Anetomy Act, 1832 (2 & 3 Will. 4, c. 75). 

(A) Iliid., 8. 15. As to yost-7nortem examinations ordered by coroners, see 
title CoEOKBKS, Vol. VITI., p. 268. 

(t) See title CoN.STiru'noNAL Tjaw, Vol. VII., p 82. 

Ij) This means any regibtered medical practitioner. As to post-mortem 
examinations ordered by coroners, see title OoKONBKS, Vol. VIII., p, 268; 
Medical Act (21 & 22 Vu t. o. 90), s. 3t. 

k) Anatomy Act, 1832 (2 & 3 Will. 4, c. 75), s. 1. 

l) iMd.,8. 2. 

m) Ihid. 

in) Ibid., B. 3. 

\o) Ibid., a. 6. 

p) As provided for by ibid,, s. 12; see p. 313, post, 

q) Anatomy Act, 1832 (2 & 3 Will. 4, c. 75), s. 6. 

V) Ibid., B. 4. . , 

This tenh includes any number of persous or any society, whether created 
by' (merter or otherwise {ibtd., s. 19); and see title Executors ard Adminis- 
TRATOIW, Vol. XIV., p. 240. 

(f) The master of a workhouse was charged with disposing of certain dead 
bodies for the purpose of dissection. For the purpose of preventing the relatives 
of the deceased making the statutory requirement, and leading them ti^suppose 



342 


Medicine and Fharmagt. 


Sbot. 6. undprtalipr or other person entrusted with the body for the purpose 
The Practice only of interment, may permit the body to be dissected, unless 
of Anatomy, tlie deceased stated in writing during his life, or in the presence 
of twf) witnesses during the illness of which he died, that he did 
not >\ihh his body to undergo such examination (a), or unless the 
surviving husband or wife or any known relative of the deceased 
requires interment without such examination (b). 

Anatomical If a person, either in writing during his life, or in the presence 
dmvfp'n”'' witnesses during the illness from which he died, desired 

dcccaic^i.that his body should be anatomically examined, the person having 
lawful poHsession of the body must cause the examination to be 
made, unless the husband or wife or nearest known relative requires 
interment without such examination (c). 


Sitb-Skot. 4 .—Itfmcval of Body for Bitieciion. 

Conditions as 841. A body must not bo removed for examination until forty- 
to removal. eight liouis after death, xior until twenty-four hours after notice 
to the inspector of the district of such intended removal. If there 
is no such inspector appointed, this notice must he given to some 
physician, surgoon, or apothecary in the district. Nor can such 
removal be carried out until the medical man who attended the 
deceased has signed the death cortificat(. If no medical man 
attended the deceased the certificate must be signed by some other 
medical man, who, however, must not be coucerned in examining 
the body after removal (d). 

Burial of 842. The death certificate must be delivered with the body to 

renmins, jJjq person who is to make the examination (d). Prior to removal 
the remains must bo placed in a decent cotlin or shell, and pro¬ 
vision must be made for their interment in consecrated ground used 
for persons of the religious persuasion to which the deceased 
belonged (c). A certificate of such interment must be sent to the 
iiispocLor within six W'ooks of the time when the body was received ; 
but this period may be extended by the Homo Secretary (/). 


that tho botlies wore buried without dissection, he exiiibited the bodies to them 
in coffins, and ciiihod the iippoaranfe of a funeral to be gone through. It w.iS 
held that, in spito of the fr.iud, the dofondunt was not nnjusfifi'xl in what lie 
did, as no statulory request h.id boon preferred (/?. v. (18.'iS), Dears. A B. 
590). Querre whotlior he and tho lu dortaker could not have been indicted for 
con-piracy; see tJid., per Pollock, (\B., nt p. .j96. It may bo observed that 
tho governor of a prison has no power eimilar to that conferred by tho above 
provi-ion on tlio mastor of a workhouse (B, v. Oundick (1822), 1 Dow. & Ry. 
(m. c.) 366); see titlcM Pooa Law ; Pkisons. • 

(a) A person could not, at common law, by will or othorwi‘S{', legally dispose 
of Ms body after death; see title Burial and OREMATinN, Vol. Ill., p. 405. 
To exhume a body for the purposos of cremation is an indu table offence (if. v. 
(JitJes (1820), Russ. & Ry. 366, n.; ii. y. Lynn (1788), 2 Term Rop. 733). 

i h) Anatomy Act, 1832 (2 & 3 Will. 4, o. 75), s. 7. 

r) riid., B. 8. 

if) /bid., 8 . 9. 
e) Ibid., s. 13. 

h Ibid., road together with the Anatomy Act, 1871 (34 & 35 Viot. 
0 . 16), a. 2. It is obvious that if portions of a subject had to be kept for 
prc«iervation in a mnsouni the date of intennont would have to be indefinitely 
postpoiK'il 
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Sub-Sect. IS.—Conduct of Examination. 

843 . A duly licensed ((j) person may receive and possess a body 
for examination, and may examine it, if permitted or directed to do 
so by a party who had, at the lime of giving such permission or 
direction, lawful possession of the body, and who had power to 
allow it to be so examined (/<). No licensed person is liable to 
any prosecution or forfeiture for receiving or examining a dead 
body (t). 

844 . A person receiving a dead body must demand and receive 
with it the death certificate, and must within twenty-four hours 
transmit such certificate to the inspector, together with a return 
stating the time he received it, and the date, place of death, sex, 
age etc. of the subject. If there is no inspector, he must send 
these particulars to some medical man residing at or near tho 
place to which tho body is removed. He must also enter a copy of 
the certificate and return in a book to be kept by him for the 
purpose (A). 

Subjects can only be received for examination and examined at 
places in respect of which notice has been given to the Home 
Secretary (Z). 

Sub-.Skt. 6.—Offenie». 

845 . A person offending against the foregoing provisions is 
guilty of a misdemeanour, and may be punished by imprisonment 
not exceeding three months, or by a fine not exceeding ^50 (jn). 

Sect. 7. —Proceedings against Vnquali/led Persons. 

846 . The Medical Acts(jj)do not prohibit the practice of medicine 
and surgery by unqualified persons, but tlie legislature has declared 
that it IS expedient tliat jiersons requiiing medical aid should be 
enabled to distinguish qualified from unqualified practitioners (o). 

847 . For the purpose of preventing unqualified persons from 
assuming deceptive titles, any person who wilfully and falsely 
pretends to be, or takes or uses the name or title of, a iihysician, 
doctor of medicine, licentiate in medicine and surgery, bachelor of 
medicine, surgeon, general practitioner or apothecary, or any 
name, title, addition, or description implying that ho is registered, 
or that he is recognised by law as a ))hy&ician, or surgeon, or 
licentiate in medicine and surgeiy, or a practitioner in medicine, 
or an apoth#*cary, is, upon summary conviction, liable to a penalty 
not exceeding L“20 (p). 


See p. 341, ante. 

Anatomy Act, 1832 (2 & 3 Will. 4, c. 75), s. 10. 
tj Jbii., a. 14. As to pen iltios etc., boo p. .J15, />ost. 

*k) Anatomy Act, 1832 (2 & 3 Wtll. 4, c. 75), s. 11. 

‘Z) Jitd., B. 12. 
ni) Ibid., 8. 18. 

n) For a list of the Medical Acts, see note (b), p. 308, ante. 

o) Medical Act (21 & 22 Yict. o. 90), preamble. 

» Ibid., B. 40. 
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848 . Although the question whether a man commits a breach of 

the preceding provision is primarily one of fact(q), the follomng 
principles luay bo deduced from the cases. It must be shown that 
the title was assumed by the defendant ** wilfully and falsely ” (r), 
although an offence may be committed by one who takes a title 
under a mistaken claim of right (s). The unlawful addition of the 
letters “ or any other group of letters which are usually 

appended to the name of a registered medical practitioner, 
constitutes an offence (0. 

849 . The title must be assumed and advertised in such a 
manner as to deceive the public, it having been hold that 
the use of an improper title in a partnership deed was not 
unlawful (a). 

850 . An offeuco may be committed by a registered medical prac¬ 
titioner who assumes a title for which he has no qualification (&). 
Thus a licentiate of the Society of Apothecaries cannot describe 
himself as a physician (c); but where a dentist described himself 
as a surgeon and mechanical dentist, it was held that he did not 
unlawfully take the title of surgeon, it being held as a fact by the 
magistrates that the word “ surgeon ” was merely used to indicate 
what branches of dentistry the defendant c.irried on (d). 

(q) Andrews v. Sti/ra}> (1872), 26 L. T. 704. 

(r; EUta ▼. (ibOO), 6 11. & N. 222. 

(a) Andrews v. otyrap, aujra, whoro Bramweiii, J., modified an opinion 
to tno contrary otfc'tt whuh ho had o\pre''‘'ril in Elhs Keilt/, supra; see 
also 7^. V. liaklr (IbOl), 56 J. P. 406; Carpenter v. Hamilton (1877), 67 L. T. 
167. 

(<) See, e.y, Steel v. Ormsby (1894), 10 T. L. E. 483, where the defendant 
added to his name; seo also R. v. Astm, Rvrmtngham, Justices 

(1891), 8 T. L. E. 123. 

(а) Davies v. Makuna (1883), 29 Ch. D. 596, (J. A., per Peaiisok, J., atp. 601: 
"1 do not think that the use of ono of those titles by an unqualified 
practitioner, either in a private agrceinont with another medical man, or on 
a brass plate not exposed to the public view, would be an infringement of this 
section ” ; see also Ji. v. Lewis and FruUiarl, R, v. Lewis and Bridgwater (1896), 
60 J. P. 392, per Collins, J., at p. 393. A person cannot bo convicted of 
falsely protending to be a surgeon if the only iiidic ition of hm pretence to be 
registered is the evhihitiou of his name on the door of a hou'-e in which 1 e 
lives, together with the name of a registered surgeon living in the same house, 
and tho addition, below the two names, of the words “ surgeon accoucheur ” 
etc.; lor he may h.ivo had a diploma from sonio learned body which might 
enable him to assmrio the muno of a suigeoii {Bedtjrift v. Gheiallitr (18M), 

6 Jut. (n. s.) 1341); compare /Jrow/i v. Whitlock (1901), 67 J. P. 461, decided 
under the corresponding provision of the Dentists Act, 1878 (41 & 42 Viot, 
0 . 33), 8. 3; see p. 368, post. 

(б) R. V. Baker (1891), 56 J. P. 406, per Lord Colemdob, O.J., at p. 407: 

“ A person who may be an excellent doctor of medicine, may be an absolutely 
incompetent surgeon, ludd if he put surgeon after his n.inie when ho is “ 
only, it would bo misleading peojilo; and that is a thing this Act of Parliament 
was intended to prevent.” 

(r) Ilwnter v. Clare, [1899] 1 Q. B. 636. It is probable that this decision is 
now of little value, having regaid to the Apothecaries Act, 1907 (7 Edw. 7, 

0. xxu ); see p. 348, pod. 

(d) Ladd y. Could (1860), 24 J. P. 367. The decisions under the Medical 
Act (21 & 22 Yict. c. 90), s. 40, may he thus summarised. An offence 
was held to have been committed in the following cases:—Where a man 
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851 . Penalties ma^ be recovei;ed summarily (e), and the pro¬ 
ceedings may be instituted either by the General Medical Council 
or by any private person {/). All sums of money arising from con¬ 
victions or the recovery of penalties are paid to the treasurer of the 
Council (g)j to be applied towards the expenses of registration and 
the execution of the Medical Acts Qi). 


Part IV.—Apothecaries. 


Sect. 1 .—The Society oj Apothecaries. 

Sub-Sect. 1.— Meaving of Apothecary. 

852 . An apothecary in former times was a mere compounder of 
prescriptions, that being, in the view of the legislature, his most 
important function (i). Later on he became known as a person 
who professed to judge of internal disease by Tts symptoms and 
applied himself to cure that disease by medicine (Jc). He was thus 
entrusted with more responsible duties than a chemist or druggist (/); 
and since 1858 the apothecary has, in elToct, taken his place in the 
ranks of the medical profession. Like all registered medical' 
practitioners, ho must be qualified in medicine, surgery, and 
midwifery (r/i). 

Sub-Sect. 2. — CtmMiiution of the Society. 

. 853 . The Society of Apothecaries was incorporated by Royal 
Charter (w) as “ The Master, Wardens, and Society of the Art and 


who clcfacribod himself us “ Thoiiius Andrews, M.D.,” h.^d no quuhncjifioii but 
a diploma which he piirchused Jjoin the University of riiihidolphia {Andieus 
V. Styrap (1872), 26 L. T. 704); where an L.S.A. (London) doscribed himself as 
“ {Hunter v. Glare, [iSbOj 1 (i. U 635); whei-e a collier took ihe 

letters the lettei's meunitif' M.D. of tho Botanic College (Steel v. 

Ormsby (1894), 10 T. L. Ji. 483) In that c.ose Waionr, J., said: “If he had 
described himself in toims as ' Botanic ■physician ’ or ‘ Doctor of a Botanical 
College * it might have been othoiwiao.” In the following ca.sos there was held 
to be no offence :—Wlicro a man described himself as “ Botanic Surgeon, Boston, 
U.S.A.,” *‘J. Hamilton, Surgeon” nnd “Anti-rogistcrcil Siirgcou ” (Steele v. 
Hamilton (1860), 3 L. T. 322); whci-e a man rogi&lercd us “ M.ll.C.S., L.S.A.,” 
called'himself Dr. Kelly, having also a diploma of the University of Erlangen 
in Bavaria (Ellis v. Kelly (1860), 6 H. & N. 222). 

(d) In manner provided by the Summary Juiisdictioii Act, 1S4S (11 & 12 
\iot. c. 43) ; see title Magistrates, Vol. 2 aIX., pp. 602 et scg.; Mcdic.il Act 
(20 & 21 Vict. 0 . 90), 8. 41. 

% (/) Clarke v. M’Guire, [1909]« T. R. G81. 

(y) Medical Act (21 & 22 Vict. o. 90), a. 42; aco p 317, ante. 

(h) Medical Act (21 & 22 Vict. o, 90), b. 43. 

(i) Apothecaries' Vo. V. WarleurtiM (1819), 3 B. & Aid. 40, 43. 

{h) Apothecaries* Co. v. Loiinga (1843), 2 Mood, & E. 495. 

(1) See the definition of chemists, p, 361, post. In Jle Palmer, Ex parte Crahb 
(1856), 2 Jur. (v. 8.) 628, a surgeon who made up medicinos for his piitiont.s,^iit 
not mim prescriptions of otliors, was treated as an ajxithecary; see alao Jle 
Bridon, J?x parte Bawbeny (1836), 3 Mont. & A. 16. 

(«i) See p. 348, post. 

(n) The charter was confirmed by tho Apothecarios Act, 1815 (53 Geo. 'b 
0 . 194); and see title Compaeies, Vol. Y., pp. 746, 760. The ollico of the 
&ciety ie at Water Lane, Blaokfnars, London. • 

H.L.—XX, P 
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Mystery of Apothecaries of the City of London,” and is referred to 
in this part of the title as the Society.” It consists of a maatw, 
two warde?is, twenty-one assistants, a common clerk, and a beadle. 

854. The Society has perpetual succession, may hold lands in 
foo siniple and perpetuity or for terms of years, and may dispose 
of the same. It may also hold and dispose of goods and cnattels of 
any kind whatsoever (o). The Society has a common seal, and may 
sue and be sued. It is one of the bodies who are entitled to grant 
licences to persons who desire to become registered medical 
practitioners (p). It sends a representative to the General Medical 
Council {q), and, in this respect, is on an equal footing with the 
lioyal College of Physicians and the Boyal College of Surgeons. 

Sub-Sect. 3. — Duties of the Society. 

855. It is the duty of the master and wardens of the Society to 
Bujierintend the execution of the Apothecaries Act, 1816 (r), which 
was passed because much mischief and inconvenience had arisen 
owing to tlie great number of persons exercising the functions of 
an apothecary who were wholly ignorant and utterly incompetent 
to exorcise such functions. 

856. The master and wardens of the Society, and their 
deputies (s), or any examiner appointed by them, may enter the 
shop of any apothecary and test and examine his drugs. If such 
drugs are found stale or unw'holesomc they may be destroyed; and 
the 2 >orKon liaving them in his possession may be fined £5 for 
a first offonce, £10 for the second offence, and iC20 for the third 
and every other offence (t). 

SncT. 2. —Examinations and Certificates. 

867. Twelve persons are chosen by the master and wardens to 
form a court of examiners. The court has full power to examine 
apothecaries and assistants to apothecai'ies, and to grant or refuse 
certiiicatcB, and meets to hold examinations at least once a 
week (a). It appoints a chairman, who has a casting vote(f<>. 
Each examiner must take an oath in the prescribed form (c). He 
continues in office for one year, unless removed from office before, 

! o) Clhaitor, iiasnm, see Inote (?»), p. 346, ante. 
jo) Medieal Act (21 & 22 Viet c. 90), 'a. 16, Schod. A. As to such 
licensing hwlics gonorftlly, see pp. 326, 326, ante. 

{<f) Modiciil Act (21 & 22 Viot. c. 90), ss. 4, 6, repealed and re-enacted by the 
Slodical Act, 1886 (49 A 50 Viet c. 48), s. 7; see p. 315, aJ^^e. 

(r) Apothecaiios Act, 1816 (65 Geo. 3, c. 194), s. 7. 
h) Ibid., B. 6. 

It) Ibid., B. 8. 

(a) Apo&ecuries Act, 1816 (65 Qeo. 3, c. 194), s. 9, as amendod by the 
Apothecaries Act Amendment Act, 1874 (37 & 38 Vict. c. 34), s. 2. Examina¬ 
tions may now bo held conjointly with other bodies wno have power to 
examino in surgery; see p. 348, post. 

(i) AiKithecaries Aot, 1815 (65 Geo. 3, c. 194), s. 10. 

(c) Idid., s. 11. 
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and may bd reappointed for another year after the end of that 
term (d). If he dies or resigns, or is removed from office, his place 
may be filled by the master and wardens (e). 

668. The examiners must examine any person over the age of 
twenty-one applying to them, to ascertain his skill in the science 
and practice of medicine, and his fitness to practise as an 
apothecary (/). In order to enable the Society io examine in 
surgery, it is empowered either to combine with some body 
or bodies qualified to examine in surgery (p) or, failing such com¬ 
bination, it may obtain the appointment by the General Medical 
Council of assistant examiners to conduct such examinations (A). 
Four fellows of the Royal College of Surgeons, appointed by the 
General Medical Council on tlie nomination of the livery, now 
conduct this part of the Society’s examination. 

859. Any person intending to qualify himself to act as an 
apothecary must give notice to the clerk of the Society and sub¬ 
sequently submit himself for examination (i). Ho must first produce 
testimonials of a sufficient medical education and of good moral 
conduct (k). 

If he fails to pass, he may submit himself again, but not within 
six months of the first examination (1). A person who fails to pass 
the assistants’ examination may submit himself for examination 
again, but not until three months have elapsed (m). 

860. The Society is not relieved of any obligation to admit 
women to the examinations rec[uired for certificates to practise 
as apothecaries, or to enter, on the list of licentiates, any womim 
who passes the examination and fulfils the other conditions imposed 
on persons seeking to obtain from the Society a qualification for 
registration under the Medical Acts (»). 

861. On obtaining a certificate, an apothecary, who intends to 
practise in the City of London, or within ten miles thereof, must 
pay dBlO 10a. to the Society. If he intends to practise elsewhere in 


I d) Apothecaries Act, 1816 (65 Geo. 3, c. 19-1), s. 12. 
lbid.,‘B. 13. 

/) Ibid., B. 14. As to the privileges of persons holding certificato,«, see 
p. 349, pod. It is to be observed that a person who holds nothing but a medical 
mploma cannot now be registered. He must be qualified in medicine, surgery, 
and midwifery (Medical Act, 1886 (49 & 50 Viot. c. 48), s. 2 j see p. 325, 
ante. 

I’g) Ibid., fl. 3; see p. 325, ante. 

A) Ibid., B. 5 ; see p. 327, ante. 

t) Apothecaries Act, 1815 (55 Geo. 3, c. 194), a. 16. In practice the notice 
here tefetred to is given to the seoretary of the court of examiners. 

(k) Apothecaries Act, 1815 (55 Geo. 3, c. 194), s. 15, as amended ’‘by 
Apothecaries Act Amendment Act, 1874 (37 & 38 Yict. c. 34), a. 2. 

(i) Apothecaries Act, 1815 (65 Geo. 3, c. 194). 

(m) Ibid., s. 22; os to assistants, see p. 348, post. 

\n) Apothecaries Act Amendment Act, 1874 (37 & 38 Viet. c. 34), s. 6. For 
a net of the Medical Acts, see note (6), p. 308, ante. As to admission of women 
to tlie medical profession generally, see p. 330, ante. * 
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V 

England or Wales, he must pay £6 6». (o). Moneys paid on 
the grant of certificates become the absolute property of the 

Society (yv). 

862. The Society must publish a list of licentiates each year( 9 ). 
It may erase from the list the name of any person convicted in 
England or Ireland of felony or misdemeanour, or in Scotland of 
any crime or offence, or who shall after duo inquiry be judged by 
the General Medical Council to have been guilty of infamous 
conduct in any professional respect (r). The General Medical 
Council must be notified of the name of the person so struck 
off («). The name may be restored by the Society, with the written 
consent of the General Medical Council. 

Sect. 3. — Qualifications. 

863. Every person who passes a qualifying examination in 
' medicine, surgery, and midwifery held by the Society in combina¬ 
tion with another medical corporation or a university (t), or with 
the assistance of examiners appointed by the General Medical 
Council (w), is entitled to the qualification of “ Licentiate in Medicine 
and Surgery of the Society of Apothecaries, London” (a). This 
title maybe entered in the Medical Reguter (b). A licentiate is 
subject to the jurisdiction of the General Medical Council. 

864. No one may act as an assistant to an apothecary—except 
a person who has been apprenticed to an apothecary for five years 
—unless he obtains a certificate from the court of examiners, or 
from live apothecaries appointed by the master and wardens (c). 
These five apothecaries may be appointed for every county in 
England and Wales except within the City of London and the 
liberties or suburbs thereof. They have full power to grant or 
refuse certificates. They meet once a month, three constituting a 
quorum, and tho chairman having a casting vote (d). 


(of An apothecary was formerly held entitled to recover fees for business 
done in Tiondon, if ho had a general certificate from the yocioty of his fitness 
to practice, although he paid but £6 0*. for it {Chadwick v. Dunning (181'*), 
2 0. & V. 106). 

(/*) Apothecaries Act, 1816 (56 Geo. 3, 6. 194), s. 24. 

{lA Thid., B. 23. 

(r) Hoo ]). 321, ante. 

(s) Apothocanos Act Amendment Act, 1874 (37 & 38 Viet. o. 34), e. 4. As to 
tho exercise of this jurisdiction by the General Medical Council, see p. 821, 
ante. 

i f) See p. 325, ante', 
u) Soe p. 327, ante. 

a) ApotJiccaries Act, 1907 (7 Edw. 7, c. xxii.), a. 3. Persons who passed 
the (ibovo examination prior to tlio 4th July, 1907, ore entitled to a certificate 
or diploma conforring the above qualification on payment of the prescribed fee 
{ihirl., B. 4). 

(/*) fbia,, H. 5. 

(f) Aiiotheoarios Act, 1815 (50 Geo. 3, o. 194), s, 17. 

(il) lOtd., B. 18. 
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Sboi. 4.—DtttiM md Privilegei. 

m. A person («) may practise as an apothecary (/) in 
England and Wales only if he has been examined and has received 
a certificate from the court of examiners (^) of his being duly 
qualified to practise (^). 

866 . The following acts have been held to constitute 

practising ”: Mixing medicines prescribed by a physician 
or other person, or by the apothecary himself (i); an unqualified 
person dispensing medicines on his own advice (k); a chemist and 
druggist attending the sick and giving them medicines for 
reward (1); the apprentice of an apothecary looking after premises 
and seeing patients in the absence of his master, who resided eight 
miles away (m); a certificated chemist giving advice and medicine 
from behind his counter, but never leaving the shop to see 
patients (n). 

The act of administering medicines, however, is not of itself 
enough to justify the conclusion that the person so acting practised 
as an apothecary (o); nor would the fact that a man professed to 
cure local maladies justify a charge that he practised as an 
apothecary (p). 

The question whether a man practises as an apothecary is in all* 
cases one of fact for the court to decide (q). 

(«) An exception in favour of persons in practice in 1815 need not now be 
considered having regard to the distance of time. A man who acted for thiee 
years as house apothecary in a public infirmary was held to bo entitled to call 
himself an apothecary (Wogan v. Someroille (1817), 1 Moore (c. i*.), 102). The 
diploma of “ M. 1). of Bt. Andrews, Scotland,” was hold to bo no defence to an 


himsolf an apothecary {^Vogan v. Somerodh (1817), 1 Mooro (c. i*.), 102). The 
diploma of ” M. 1). of St. Andrews, Scotland,” was hold to bo no defence to an 
action for penalties {Ayothecartea' Co. v. Oolltiis (183^, 6 0. & I*. 519). As to 
persons practising before the Act, see Apathetariea' Co. v. Jioby (1822), 1 Dow. 
& Ky. B.) 564. 

(/) For the definition, see p. 345, ante. 

Ig) Steaveneon v. Oliver (1841), 8 M. & W. 234; Wcdmsleg v. Abbott (1824), 5 
Dow. & Ey. (k. b.) 62. 

(A) Apothecaries Act, 1815 (55 Geo. 3, c. 194), s. 14; as to the fees 
payable on obtaining a certificate, see pp. 347, 348, ante. The object of this 
restriction is to protect the public against persons not duly qualified to practise 
as apothecaries, and not merely to protect the rights of the Apothecaries Society 
and the security of their revenue {Young v. Geiger ^1848), 6 0. B. 541, per 
CotTliAX, J., at p. 648. The provision is directed a^mst an habitual or con- 
tinuoufi course of conduct and not against an individual aot. Therefore if a 
person who holds no certificate prescribes and dispenses medicines to more than 
one person on the same day, he is only guilty of one offence (ApofAecartes Co. v. 
Jones, [1893] 1 Q. B. 89, decided on the analogy of Oreppa v. Burden (1777), 2 
Oowp. 640, where it was hold that a baker selling loaves on Sunday to many 
persons was only guilty of one offence). The point had been left doubtful in 
Re Apothecariea Co. v. Burt (1850), 5 Ezch. 363. 

(t) WeoAtvard v. BaU (1834). 6 C. & P, 677. 

(A) ApfAhecariea Co. v. AUen (1833), 4 B. & Ad. 625; WUe v. Wilaon (1815), 
1 Oar. & Ear. 662. 

J l) Apotheeariee' Co. v. Oreenough (1841), 1 Q. B. 799. 

tn) Apotheeariee' Co, v. Greenwood (1831), 2 B. & Ad. 708; compare Brawn v. 
^t'neon (1824), 1 0. d: P. 264. 

(n) Apothecaries Co. v. Nottingham (1876), 34 L. T. 76. As to cerlaflcated 
chemists, see pp. 361 et aeq.,po3t, 

(o) Aj^hecariee’ Co. v. Warhurton (1819), SB. & Aid, 40. 

(p) Thompeon v. Leum (1628b Mood. & M. 255. 

Apetl^riee Bocietf/ v. Gregory (1908), 26 T. L. B. 37, where the 
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867. Any person practising without having obtained a certificate 
is liable for each offence (r) to forfeit ^£20. A person acting as an 
assietant to an apothecary without having obtained a certificate is 
liable to forfeit £5 (s). 

The burden of proving that he has a certificate is on the defendant, 
for the prosecutor, although he must allege, need not prove, absence 
of the certificate (t). 

868. A licentiate of the Society is entitled to describe himself as 
a physician and surgeon (a), but he may not use the letters “ M.D. ” 
after his name(b). 

869. An apothecary must compound and sell medicines as and 
when prescribed by a physician (c), and, if he fails to discharge this 
duty without lawful excuse, he is liable upon conviction to a fine, 
and on committing a third offence he becomes liable to be deprived 
of his certificate (d). 

870. Penalties exceeding £5 may be recovered in the name of 
the Society in any court of record. If such penalty or forfeiture 
amounts to less than £5, it is levied and recovered by distress 
and sale, by warrant under the hand and seal of a justice of the 
peace. The overplus of the money arising by such distress and 
sale must he returned on demand to the owner of the goods dis¬ 
trained. If sufficient distress is not found, or the penalties are not 
paid, the justice may, by warrant under his hand, commit the 
offender to prison («). 

Of the moneys arising from conviction and recovery of penalties 
for offences, one half is paid to the informer and the other half to 
the Society (/). 

defendant, a fish salesman, had bathed the thumb of a patient and applied to it 
a plaster composed of various ingredients according to a rccipo handed down 
in his family. The county court judge held that he had acted merely as a 
Burgoon in a minor surgical case, and not as an apothecary, and the Bivisonal 
Court refused to disturb the finding. 

(r) As to the moaning of “ each offence," see Apotheoarm Co. v. Bentley 
1 0. & P. 638. 

! a) Apothecaries Act, 1815 (55 Geo. 3, c. 194), s. 20. 
t) Apothecaries Vo. v. Bentley, supra. 

a) Notwithstanding Hunter v. Clare, jLlSOOl 1 Q. B. 635, cited in note (d), 
p. 3-15, ante. The Apothecaries Act, 1907 (7 £dw. 7, c. xxii.), makes it plain 
that an apothecary is entitled to call himself a " physician and surgeon "; see 
p. 348, ante. 

(5) See E. v. Baker and Clarice (1891), 66 B. T. 416. The ratio decidendi of 
that case was that, as the defendant was trying to establish a right, he could 
not be said to be wilfully taking a misleading' title. As to offences committ^ 
under a mistaken claim of right, see also p. 344, ante. 

(c) Apothecaries Act, 1815 (55 Goo. 3, c. 194), & 5; Apothecaries' Co. v. 
Warburton (1819), 3 B. dk Aid. 40, jier Best, J. It follows from this that one 
licentiate of the ^ciety of Apothecaries could call on another to compound a 
medicine as prescribed. It sboidd be noted, however, that no fellow nor member 
of the Boyal College of Physicians may dispense medicine, nor may a licentiate 
of that body compound or dispense medicine except for patients under his own 
(tare; see p. 311, ante. 

(d) Apothecaries Act, 1815 (55 Geo. 3, o. 194), e. 5. 

(e) Ibid., SB. 26, 27. As to the enforcement of orders of justioes, see title 
llAGiSTHATES, Yol. XIX., pp. 602 et seq. 

(/) Apothecaries Act, 1815 (65 Geo, 3, o. IM), s. 24. 
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871 . No apothecary may recover any charges claimed by him in 
a court of law unless he proves that he has obtained a certifi¬ 
cate (g). A challenge of his right to sue is sufficiently met by 
production of a copy of the Medical Begister containing his name(/i); 
but he must have been on the register when the services were 
rendered (i). 

Part V.—Pharmaceutical Chemists and 
Chemists and Druggists. 

Sect. 1.— In General. 

872 . A chemist is one who sells medicines which are asked for; 
whereas an apothecary selects the medicines and determines what 
ought to be given ( 7 ). According to the statutes, chemists and 
druggists are (1) persons who, at any time before the Slst July, 1868, 
had carried on the business of chemist and druggist in the 
keeping of open shop for compounding medical prescriptions; 
( 2 ) all assistants and associates who were duly registered under 
the Pharmacy Act, 1852 (/c); and (3) persons duly registered under 
the Pharmacy Act, 1868 (Z). 

(<;) Apothecaries Act, 1815 (56 Qeo. 3, c. 194), e. 21. The cases decided with 
reference to recovery of fees I)}' apothecaries before the Medical Acts (see note (J), 
p. 308, ante), may be thus Biiinmarisod, The of an apothecary to charge for 
attendances is not a matter of law, but of contract express or implied {Smith y. 
Gkamiera (1847), 2 Ph. 221). In the absence of a certidcate he could not 
recover the cost of phials in which he sent his medicines {Steal v. Henley (1824), 
1 0. & P. 574); nor tho cost of journeys made to visit a patient ( Veitch v. 
Ruaeell (1842), 3 Qal. & l)av 198). If he had a certificate, however, he could 
charge both for medicines and attendances {Getieham v. Oermatn (1825), 11 
Moore (o. P.), 1 ; Towny v, Gre^lei/ {Lady) (1829), 3 C. A P. 681 ; Handey v. 
Jhnaon (1830), 4 0. & P. 110; v. i/ai/en (1838), 8 Ad. & El. 489). If 

the absence of qualification was ploodod, the burden of proof was on the plaintiff 
{Wayataffey. Sharpe (1838), 3 M. & W. 521). A certificate was proved by 
showing that it came from the Apothecaries* Company, and that it bore tho 
surname of the plaintiff ^Simpson v. Hiamore (1841), 9 M. & W. 47). Where 
an apothecary sued for his bill, which consisted of a number of items, and was 
successful, a new trial was refuse<i merely because some of the items had not 
been proved {Wheeler v. Sima (1841), 6 Jur, 151). A chemist and druggist, 
acting as an apothecary, i.e., supplying medicines etc., "according to his judg¬ 
ment” could not recover for them {Richmond v. Colea (1842), 11 L. J. (Q. u.) 
166); nor could a surgeon recover the price of medicines supplied in a purely 
mmicalcaso {Proud v. MayalL (1846), 3 Dow. & L. 631), uiiloss the medical treat¬ 
ment was ancillary to surgical treatment {Alliaon v. Ilaydon (1828), 4 Bing. 619); 
as to the business of a surgeon, see p. 311, ante; soo also Simpaon v. Ralfe (1834), 
4 Tyr. 326; Apotherarm' Co. v. Lotinya (1843), 2 Mood. & B. 496. Cases 
empnaeising the distinction between medicine and prgery are not now of much 
interest, in view of the fact that registered medical practitioners must have 
the double qualification ; see p. 326, ante. In Kannen v. M'Mullen (1791), 
Peake, 83 [59], it was held to be a good defence to an action on an apothecary's 
bill that he acted negligently or improperly. As to recovery of caorgos, see 
p. 836, ante ; see also p. 308, ante. 

(h) Medical Act (21 A 22 Viet. c. 90), s. 27. 

m Leman v. llouaeley (1874), L. E. 10 Q. B. 66, 69. 

(j) Apothecariea' Co. v. Lotinya (1843), 2 Mood. & E. 495, per Crebswell, J., 
at p. 500. A chemist may prepare and vend, but not prescribe nox administer 
meoicine {Alliaon v. Haydon (1826), 4 Bing. 610, per Best, O.J., aOp. 621). 

(k) 16 & 16 Viet c. 66; see p. 363, post. • 

(2) 31 & 32 Yict. 0 . 121, e. 3; see p. 364, poal. Certain other pemons, who 
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Sect. 2. —The Pharmaceutical Society. 

Stib-Sect, 1.— OonatitvUon. 

873. Tn order that the practice of pharmaceatical chemistry may 
be entrusted to competent persons, the legislature has given exten¬ 
sive powers to the Pharmaceutical Society of Great Britain, which 
was established in 1841 for the purpose of advancing chemistry 
and pharmacy; for promoting a uniform system of educating 
those who practise the same; and for the protection of those who 
carry on the business of chemists and druggists. The Pharmaceu¬ 
tical Society obtained a royal charter in 1843, since confirmed by 
statute (m), under which it has power to make bye-laws. 
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Student- 

Uaociates. 


The counciL 
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874. The Pharmaceutical Society consists of two classes (n), 
namely, members (o) and student-associates (jp). In addition to 
registered pharmaceutical chemists, all persons who are registered 
as chemists and druggists (q) are eligible as members according to 
the bye-laws (r). There are also a limited number of honorary 
members and of corresponding members who are elected by the 
council («). 

Sub-Sect. 2.—Governmenf. 

876. The government of the Pharmaceutical Society is vested in 
a council consisting of twenty-one members elected by the general 
body of members. Seven members of the council go out of office 
each year, but are elegible for re-election (t). The council may 
alter and amend the bye-laws made under or in pursuance of the 
charter, and may make new bye-laws (u). In making such bye-laws 
they may require that persons presenting themselves for examina¬ 
tion shall prove that they have received a sufficient preliminary 
practical training (v). They may also prescribe the periods of time 
of, and courses of study in connection with, the qualifying exami¬ 
nation, and may provide for the registration of persons having 
colonial diplomas (a). 


could show that they had been assistants to pharmaoeutical chemists or chemists 
and druggists for a certain period prior to the Act, were also entitled to be 
registeied as chemists and druggists (Pharmacy Act, 1868 (31 & 32 Viet. c. 121), 
B. 4). Analytical chemists are not as a rule lotiuired by the Pharmaceutiuai 
Society to register unless they keep open, shop for the sale of poisons. As to 
the use of titles "photographio chemist "and “ technical chemist,” see note(p), 
p. 366, 

(wi) By the Pharmacy Act,'1852 (15 & 16 Viet. c. 86), s. 1; see also Pharmacy 
Act, 1868 (31 & .32 Vict. c. 121). The offices of the Pharmaccutioal Society ate 
at Nos. 16 and 17, Bloomsbury Square, Londpn. 

(n) There were formerly three classes, namely, members, associates, and 
students, but this was altered by the Pharmacy Acts Amendment Act, 1898 
(61 & 62 Viet. c. 25), B. 2. 

(o) Ibid., s. 3. 

(p) Ibid., B. 2. 

g M Under the Pharmacy Act, 1868 (31 & 32 Vict, o. 121), s. 5; see p. 354, poH. 
(r) Pharmacy Acts Amendment Act, 1898 (61 & 62 Vict. c. 25), s. 3. 

Ibid. 

Tbid., 8. 4. 

) Pharmacy Act, 1862 (15 & 16 Vict, e. 56), s. 2. The bye-laws at present 
im force are dated 7th Auguirt, 1907. As to the charter, see the text, tupra, 

(v) J^oisons end Pbarmaoy Act, 1906 (8 Sdw. 7, o. 55), 8. 4, 
ia) I bid. 
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Sub-Bect. S—Funetioni. SWT-S. 

876. The duties of the Pharmaceutical Society are to examine 

^rsons desirous of carrying on the business of chemists and 
druggists; to register such of these as possess competent skill ^ . 

and knowledge; and to institute proceedings against persons Dadea oftht 
contravening the law (b). society. 

Sect. 3.— Examinations. 

877. Persons are appointed pursuant to the charter and bye* Examinations 
laws, or under statute (c), to examine in Latin, botany, materia 

medica, pharmaceutical and general chemistry; but they may ‘ '' 

not examine in the theory and practice of medicine, surgery, or 
midwifery. The examiners may grant certificates of competent skill 
and knowledge, and qualification to exercise the business of phar¬ 
maceutical chemists, or, as the case may require, to be engaged or 
employed as students, apprentices, or assistants (d). 

878. The examiners appointed under statute (e) act as examiners Examinations 
of chemists and druggists (/). The examination is the same as 

that which has to be passed by an assistant pharmaceutical chemist, ^ Bs ^ 
or as may be modified by any bye-law. An officer appointed by • 
the Privy Council is entitled to be present at the examinations. 

The appointment of examiners is only in force for five years, and 
must be approved by the Privy Council. (/). 

879. The fees payable on examination and registration are Examination 
fixed by bye-law, and are paid to the treasurer of the Pharmaceutical f®®** 

Society (^). 

Sect. 4.— Registration. 

Sub-Sect. 1.— Registration of Pharmaceutical Chemists. 

880. The registrar, who is appointed by the Pharmaceutical The registrar 
Society Qi), must keep a register of all members (t). 

881. All persons who in 1852 were members, associates, students. Who maj be 
or apprentices were entitled to be registered as such (k) ; and 

all persons who have been examined and who have obtained a 
certificate of qualification are entitled to be registered on payment 
of the fees fixed by the bye-laws (Z). Every person registered as a 

i h) Phainuicy Act, 1852 (15 & 16 Viet. o. 56), preamble, 
c) Pharmacy Act, 1868 (31 & 32 Viet, c, 121). 

A) Pharmacy Act, 1852 (15 &*16 Viet. o. 56), s. 8; Pharmacy Act, 1868 
(31 k 32 Viet. 0. 121), 8. 6. 

(e) Pharmacy Act, 1868 (31 & 32 Viet. c. 121). 

(/) Ibid., B. 6. For the definitions of '‘chemist" and "chemist and 
drugnst,” see j>. 351, ante. As to registration of chemists and druggists and 
the persons entitled to be registered, see p. 354, post. 

*ff) Pharmacy Act, 1868 (31 & 32 Viet. c. 121), s. 7. » 

a) Pharmacy Act, 1862 (15 & 16 Viet. c. 56), s. 4. 

^t) Ibid., B. 6. As to publication of the register, see p. 354, poet. As to the 
application of registration feee, see the text, supra. 

(ft) Pharmacy Act, 1852 (16 A 16 Viet. c. 56), s. 6; see R. v. Pharnuieeuiicai 
Sodety {Registrar} (1855), 5 E. & B. 138. 

(Q Phannaoy Act, 1862 (16 & 16 Viot. c. 66), s. 10. • 
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pharmaceutical chemist is eligible to be elected as a member of the 
Pharmaceutical Society (m), but no registered medical practitioner 
is entitled to be registered (n), and, if a chemist obtains a medical 
degree, hia name cannot be retained on the register (o). 

882. On payment of a fee, the registrar must give to anyone 
requiring it a certificate stating whether any particular person 
whose name and address is furnished to him is a member of the 
society or not. Such certificate, signed by the registrar or two 
members of the council, is prmd /acie evidence of the facts therein 
stated (p). 

883. The registrar is guilty of a misdemeanour if he falsifies any 

register (g); and any other person falsely pi'ocuriug or exhibiting a 

certificate is also guilty of a misdemeanour (y)* 

« 

Suii-Sect. 2 .—Rtgistraiion of Chemida and T)ri(g(/iats. 

884. The registrar of pharmaceutical chemists also acts as 
registrar of chemists and druggists (a). A name may not be 
entered in the register unless the registrar is satisfied by proper 
evidence that the person claiming is entitled to be registered, and an 
appeal from the decision of the registrar may be decided by the 
council of the Pharmaceutical Society (f). The fees payable on 
registration are paid to the treasurer of the Pharmaceutical 
Society (a). The registrar is entitled to notice from the registrars 
of deaths of the death of any registered chemist (b). 

885. The register of pharmaceutical chemists and chemists 
and druggists is printed and published every year, and a printed 
copy purporting to he printed and published by authority is received 
in evidence in all courts (c). 

886. If a registrar makes a false entry in the register, or if any 
person improperly procures or attempts to procure himself to bo 
registered, he is guilty of a misdemeanour (i). 

887. All persons who were pharmaceutical chemists on the 31st 
July, 1868, were entitled to be registered as chemists and druggists 
without fee (c), and persons who were then practising as chemists 
and druggists were also entitled to be registered under certain 

(m) Phaimacy Act, 1852 (15 & 16 Viet, c o(i), 10. 

(n) Ihid., 8 . 11. 
lo) Ibid. 

ija) Ibid.i'B.l. * 

(y) Ibid., H. 15. 

(r) Ibid., B. 16; aTxiended by Perjury Act, 1911 (1 A 2 Geo. 6, c. 6), a. 17, 
and Schedule, which will come into operation on the let January, 1912. 

(a) Pharmacy Act, 1868 (31 & 32 Vict. o. 121), bb. 8, 9, 10. 

H) Ibid., B. 12. 

(o Tbid., B. 7. 

(4) Ibid., B. 11. 

(c) Ibid., B. 13. 

(a) Ibid., B. 14; amended by Perjury Act, 19U (1 & 2 Geo. 6, e. 6), a. 17 
and Schedule, which will come into omration on the Ist January, 1912. 

(e) Pharmacy Act, 1868 (31 & 32 Viot. o. 121), a. 5. As to tlie persona who 
are ohetfiists and druggists, isee p. 361, ante. 



Part V.—Pharmaceutical Chemists ; Chemists and DRuaaiSTs. 

conditions (/). Persons who are examined, and who upon examina- Socr. 4. 
tion obtain a certificate of competent skill, knowledge, and qualifi- 
cation, are entitled to be registered {g). Bopi 


Sub-Sect. Z.—Erasnre of Names from ihe Ref/istcr. 

888. The Privy Council may direct the name of any pharma- By direction 

ceutical chemist or chemist and druggist, who is convicted of an p 
offence which in their view renders him unfit to be on the register (A), ^ 

to be erased, and the registrar must erase his name (i). 

Sect. 5.— Duties, Privileges, and Exemptions. 

889. Any person who carries on business as a pharmaceutical Name and 
chemist or chemist and druggist must have his name and certifies- 

tion of qualification conspicuously exposed on the premises, subject to iwhedf'^ 
a penalty of i,‘6 (A). If such a business is owned by someone who is 
not registered, it must be homl fide conducted by a registered phar¬ 
maceutical chemist, or chemist and druggist, subject to the like 
penalty (Z). 

890. As it is unlawful for any person to sell or keep open Ri^ht to sell 
shop for retailing, dispensing, or compounding poisons, or to' poaons. 
assume or use the title “ chemist and druggist” or “chemist,” or 
“druggist,” or “pharmacist,” or“dispensing chemist” or “dis¬ 
pensing druggist,” unless he is a pharmaceutical chemist or a 

chemist or druggist, and is duly registered (w), it follows that in 
order to exercise the right of selling poisons a person must he 
registered as a chemist and druggist unless he is a registered 
medical practitioner { 71 ). 

Sect. 6.— Practice of Phannacy hy Bodies Corporate, Firms, 

and Partnerships. 

891. A body corporate, firm, or partnership may caiuy on the Conditions 
business of a pharmaceutical chemist, or chemist and druggist, if, bSsines^may 
in every premises where the business is carried on but not per- be conducted, 
Bonally conducted by the superintendent, such business is loud fide 
conducted, under the direction of the superintendent, by a duly 
registered manager or assistant, whose certificate of qualification 


(/) Phamacy Act, 1S68 (31 & 32 Viet. c. 121), s. 5. 

(y) Tbid., s. (5. As to tho oxaiainutiou, see p. 353, ante. As to the special 
register of managers, see note (o), p. 356, post. 

(A) See p. 353, ante. 

(i) Pharmacy Act, 1868 (.31 & 32 Viet. c. 121), s. 26. 

(A) Poisons and Pharmacy Act, 1908 (8 Edw. 7, c. 55), s. 3 (1). 

(l) Ibid. On the decease of a phann.acoutical chemist, or a chemist or 
druggist, his executors may continue to cany on tho biisinoss if, in every jro- 
mises where it is carried on, the businestf is conducted by a duly registered 
pereon, and the name of such person is con8pi!;uou.sly exhibited on the pro¬ 
mises (Pharmacy Act, 1868 (31 & 32 Viet. c. 121), s. 16, as amended by the 
Poisons and Pharmacy Act, 1908 (8 Edw. 7, e. 63), s. 8 (2)). 

(m) Pharmacy Act, 1868 (31 & 33 Vict. oi 121), s, 15. 

(n) pp. 355, 356, post; and see, further, p. S8i, poet, • 
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is conspicuously exhibited on the premises (o). If these condi¬ 
tions are observed, the body corporate, firm, or partnership may 
take the description of chemist and druggist,” or "chemist^’ 
or ”druggist,” provided the superintendent is a member of 
the board of directors or other governing body of the body 
corporate (p). 

Sect. 7. —Offences by Unregistered Persons. 

892. A person (which term includes a body corporate) (g) who 
takes, uses, or exhibits the name or title of ” chemist and druggist,” 
or " chemist ” or “ druggist,” and is not a registered pharmaceutical 
chemist, or chemist and druggist; or who takes, uses, or exhibits the 
name or title of ” pharmaceutical chemist,” ” pharmaceutist,” or 
" pharmacist ” (r), and is not a pharmaceutical chemist; or who 
fails to conform to the regulations as to selling or compounding 
poisonH; or who compounds medicines except according to the 
British Pharmacopoeia (s), is liable to a penalty of £5 (a). This 
provision does not preclude any liability to which any such person 
would otherwise have been exposed (b), but it does not apply to 
apothecaries, veterinary surgeons (c), persons dealing in patent 


(o) Foisons and Pharmacy Act, 1908 (8 Edw. 7, c. 53), s. 3 (4) (b). The 
name of such manager must be entered m a cpecial register by the re^trar 
of the Pharmaoentical Society (t'btU ). As to the sale of poisons by bodies 
corporate, see p. 382, post. 

{p) Poisons and Pharmacy Act, 1908 (8 Edw. 7, c. 55), s. 3, ad Jin. 

Iq) Ibid., 8, 3 (4). It had been held that a coiporation could not he a 
pharmaceutical chemist {1‘karmaiceuttcal Society v. London and Provincial 
Siqply AaBociaiion (1880), 5 App. Cas. 857, per Lord Selborne, L.O., at 

р. 863). 

(r) Poisons atid Pharmacy Act, 1908 (8 Edw. 7, c. 55), s. 3 (3)._ The 
assumption of the titles “ photographic chemist ” {Bremndye v. Tiimbull 
(189^,23 Bettie (Justiciary Cases), 12) and “technical chemist” {Bemridya 
V. Hume (1895), 23 Bettie (Justiciaiy Cases), 9) as held (in Scotland) 
to constitute breaches of this provision. As to sale of drugs compounded 
otherwise than in accordance with the British Pharmacopoeia, see title Food 
AND Danas, Vol. XV., p. 21, and p. 377, post 

{a) See White v. Bywater (1887), 19 Q. B. D. 682. 

(a) Pharmacy Act, 1868 (31 & 32 Vict. c. 121), e. 16. The wrongful assump¬ 
tion of titles by persons pretending to be. pharmaceutical chemists was also 
aimed at by the Pharmacy Act, 1852 fid & 16 Viet. c. 56j, s. 12), which is super¬ 
seded by this provision Where a man, who was unregistered, sold medicines in 
a shop over which was placed his name, followed by the words “ The Pharmacy,” 
and toe same words appeared on the medicines supplied by him, it was held 
that he was pot guilty of an offence under the Pharmacy Act, 1852 (15 & 16 Viet. 

с. 56), B. 12 {Pharmaceutical Society v. Mercer, [1910] 1 K. B. 74). In Gray 
V. Bremridge (1887), 24 So. L. B. 747, it was held that where a company 
curried on the business of a chemist and dioiggist, individual shareholders could 
not be prosecuted for unlawfully taking and using the title of “ chemist and 
druggist.” By the Poisons and Pharmacy Act, 1908 (8 Edw. 7, c. 65), s. 2 
(se^ p. 386, post), certain sellers of poisonous substances are exempted from the 
operation of the Pharmacy Act, 1868 (31 & 82 Viet. o. 121), s. 15, provided they 
are duly licensed, and conform to regmations made under^the former statute. 
As to the effect of a breach of these regulations on proceedings under the 
Pharmacy Act, 1868 (31 & 32 Viet. c. 121), s. 15, see Pharmaceutkal Society r. 
•TocAs, [1911] 2 X. B. 115, and note (d), p. 385, poet. 

' Fh;Liinaoy Act, |n68 (31 ft 32 Viot o. 121), s. 15. 

Beep. 310,post. 
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medioineB(<f), wholesale dealers in poisons («), or anj regis- Saor. 7i , 
tered medical practitioner who has passed an examination in by 

pharmacy (/). Uni^idik- 

893. Penalties are recovered in England and Wales by plaint in 
the county court (y). An action or other proceeding for an offence —_ 

must be brought within six months from the commission of the Rw^cryof 
offence (h). Sums recovered by way of penalty and otherwise are 
paid as the Treasury direct (t). 


Part VI.—Dentists, 

Sect. 1. — Registration. 

Sub-8eot. 1 .—Registration and Proceedings against Unqualified Persons. 

894. While the practice of dentistry by unregistered persons is Prevention 
not illegal, the public are protected from the irregular practitioner irregular 
by the fact that he must not pretend to be registered or legally 
qualified. 

895- Subject to the exceptions hereinafter mentioned (j), no Prohibition of 
person is entitled to take or use the title of “ dentist ” (either alone 
or in combination with any other word or words), or of “ dental* 
practitioner,” or any name, title or addition (A.), implying that 
he is registered under the Dentists Act, 1878 (Z), or that ho 
is a person specially qualified (wi) to practise dentistry, unless 
he is registered (Z). Infringement of this provision (which does 
not apply to registered medical practitioners (n), may involve, 
on summary conviction, a fine not exceeding £20 (o). Bat an Exception to 
unregistered person taking or using any name, title, or addition re*®*- 
is not guilty of an offence under the above provision (1) if ho 
shows that he is not ordinarily resident in the United Kingdom, 
that he is qualified to practise dentistry or dental surgery in 
a British possession or in a foreign country, and that he did not 
represent himself to be registered; '(2) if he shows that his name 


(<#) See p. 377, />ojit. 

(«) Pharmacy Act, 1868 (31 & 32 Viot. c. 121), s. 16. As to wholesale dealers 
in poisonSfcSee p. 381, post. 

(/) Pharmacy Act, 1869 (32 & 33 Viet. c. 117), s. 1. 

Ig) Pharmacy Act, 1862 (15 & 16 Vict. c. 56), 3 . 12. As to procedure in tho 
county court, see title Counts Coubts, Vol. VIIT., pp. 418 et seq. 

(A) Pharmacy Act, 1852 (16 & 16 Vict. c. 66), s. 13. 

ft) Pnd., 8. 14. 

M See p. 358, pmJ. 

ft) These words “ naiha, title,* or addition ” include any title, addition to a 
designation or description, whether expressed in words or by letters, or 
partly in one way and partly in the other (Medical Act, 1886 (49 & 60 Vict. 
c. 48), s. 26). 

(I) Dentists Act, 1878 (41 & 42 Vict. c. S3), a 3. 

(fli) The words “speuiallv qualified ” refer to a qualification in the nature of a 
diploma, and do not include a description implying mere personal skill {Bf/me 
V. Sogers, [1910] 2 I. E. 220). 

(nj Ibid. 

(e) Ibid. The fine is recoverable under the Summary Jurisdiction Act, 1848 
(11 ft 12 Viot. c. 43) rDentists Act, 1876 (41 ft 42 Vict. o. 33), s. 40). As to 
enfo rceme nt of orders of oourte of summary juriidiotioni, see title HAQiSTUATas, 
Yol. XIX., pp- 902 et seq. • 
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sjbct. 1 . has merely been erased from the register on the ground that he 
Begistro* has ceased to practise (^j). 

tion. A prosecution may be instituted by the General Medical GouUcil, 
Who may ^3' * council, or by a medical authority, if such council or 

prosecute. authority think fit (q), or by a private person (r). 

What A man does not take nor use a name, title, or addition 

amounts to merely by allowing the name of a former registered practitioner to 
taking a tiilo. remain on a brass plate on his premises (a). But the use of such 
words as “ German Dental Institute, West Central Dental Institute, 
Ltd,” on a brass plate may imply that the manager of the company 
who practises on the premises was “ specially qualified ”(t). It is 
not the irregular practice of dentistry but the fraudulent use of 
titles which is aimed at; a man may extract teeth and put in 
artificial teeth, and there is no objection to his announcing that 
he does so (u). 


Practice by 897. A limited company assuming a name which includes the 
companicB. words “ surgeon dentists ” is not liable to prosecution under the 
foregoing provision (a), but it may be restrained from carrying on 
business in such a way, and under such a name, as to deceive the 
public and lead them to believe that the business is carried on 
by registered persons (h). 


False Rssump. 898. A person falsely taking a qualification or certificate in 
tion ofquah- relation to dentistry or dental surgery is liable on summary 
floatioB. conviction to a fine not exceeding £20 (c). 


{p) Dentists Act, 187S (^1 & 42 Viot. o, 33), b. 4. 

(i^) Ibid. As to tho General Medical Council, branch council, and medical 
authorities, see pp. 315 et scq.,ante. 

(r) Medical Act, 1886 (49 & 50 Viet. c. 48), s. 26. 

(s) Brown v. Whitlock (1903), 67 J. P. 451. 

(tj Panhnm v. Bromi (1904), 68 J. P. 436; and see note (m), p. 367, ante. 

\v) Emslter. Paterson (1897), 24 Kettie (Justiciary Oases), 77,81. In that case 
uiirogistoi'cd persons who put up a signboard bearing the inscription 
“ American Dentistry, A. Emslie ” and " Dental Office ” were held not guilty 
of an offence in Scotland, while in Bellerly v. Hayworth, [1909] 2 Ch. 23, 0, A., 
overniling Barnes v. Brown, [1909] 1 K. B. 38, the use of the following inscaip" 
tion by unregistered persons was held to be lawful:—“Bellerby, Hey worm 
and Brown. Ernest ArtificialTeeth. Painless extraction. Advice JlVee.” Ml'. 
Heyworth attends here.” It is still doubtful whether the words " specially 
quuliiiod ” (boo tho text, SM^ro) mean “ qualMiod ” in dentistry in the popuUr 
sense, or whether they merely refer to the qualifications which are named in 
the Act as entitling a person to be rogistorod [^Bellerby v. Heyworth, supra, 
per Kennedy, li.J., atp. 33). 

(o) l.e., the Dentists Act, 1878 (41 & 42 Vict,,o. 33), s. 3; see O'Huffy v. Jaffe, 
[1904] 2 J. E. 27. 

V. Appleton, 1 I. E. 252; A.-O. v. Myddletons, Ltd., [1907] 
11. E. 471; A.-(J. V. Smith [George (7.), Ltd., [1909] 2 Ch. 624. In the, last 
case a company was formed to take over as a going concern the business of 
dentists and makers of artificial teeth which was formerly oarried on by a 
person whose name was erased from tho register. This man was employed by 
the company, and by circulars or otherwise the company took and used ,the 
style or title of “ surgeon dentist.” An injunction was granted to restrain it 
from so doing. In ii. [Row^l) v. Joint Stock Companies [Megutrar), [1904] 2 
I. E. 634, registration of a dental company was refused on the ground that its 
pnmosed name involved a false representation. ' . . i 

Dei^tists Act, 1878 (41 ^ 42 Yfoi. o. 33), B. 4. As to enforoemeat, of 
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SiTB-SjscT. 2.~—Qualifications. 

809. Any person who (1) is a licentiate in dental surgery or saor. l, 
dentistry of any of the bodies or universities who choose members Reglstra- 
of the General Medical Council (d) ; (2) is entitled to be registered tlon. 
as a colonial or foreign dentist (e); or (3) was, on the 22nd July, 

1878, bond fide engaged in the practice of dentistry or dental refciatcredas 
surgery, either separately or in conjunction with the practice of “ dentist, 
medicine (/), surgery, or pharmacy, is entitled to be registered (gf). 

Sub-Sect. S. — Colonial and Foreifpi Denttsts. 

900. A person who either (1) is not domiciled in the United Colonial 
Kingdom; or (2) has practised for more than ten years else- dentists, 
where, may be registered as a colonial dentist without examina¬ 
tion if he shows that he is of good character, and that he holds 

some recognised certificate {h) granted in a British possession (e). 

901. A foreigner, or any person who has practised for more than Foreign 
ten years elsewhere than in the United Kingdom, may be registered dentists, 
as a foreign dentist, without examination, if he shows that he is of 

good character, and that he has obtained a recognised certificate (k) 
granted in a foreign country, which he continues to hold, or of* 
which he has not been deprived for any cause which disqualifies 
him from being registered {1). 

902. A person who is refused registration as a colonial or Appeals to 
foreign dentist may appeal to the Privy Council if the reason for 
refusal is that the certificate is not recognised (m). The Privy 
Council may then, after hearing the General Medical Council, 
dismiss the appeal or order it to recognise the certificate (ii). 

SuB-SJiCr. 4. — Kntries in the degister. 

903. The dentists register, which is kept by the general Contents and 
registrar (o), contains (1) a list of all United Kingdom dentists, that 

orders of courts of summary jurisdiction, see title Magistrates, Vol. XIX., 
pp. 602 et aeq. 

! d) As to these bodies, see pp. 326, 326, ante. 
e) See the text, m/ra. 

/) Such persons must comply with the Dentists Act, 1878 f4l & 42 Viet, 
e. 33), B. 7 (2), which, as it is now practically obsolete, is not further considered. 

(jl) Dentists Act, 1878 (41 & 42 Viet. c. 33), s. 6. As to students who were 
serving as apprentices in 1878, seo S>id.f a. 37, and Ji. r. Medical Council, 

[1897J 2 a D. 203, G. A. 

(A) I.e., “such certificate, diploma, membership, degree, licence, letters, 
testimonial, or other title, status, or document as may be recognised for the time 
being by the General Medical Council as entitling the holder thereof to practise 
dentistry or dental surgery in such possession or country, and as furnishing 
sufficient guarantees of the possession of the requisite knowledge and skill for 
the practice of dentistry or dental surgery” (Dentists Act, 1878 (41 & 42 Yict. 

«. 33), B. 10). 

«) iWd., s. 8. 

h) As to the meaning of " recognised ” see note (A), awpro. 

I) Dentists Act, 1878 (41 & 42 Yict. o. 33), s. 9. 

m) See note (A), supra. 

n) Dentists Act, 1878 (41 & 42 Yict. c. 33), s. 10. 

\o]| As to the general registrar, see p. 317, anit. • 
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Medicine ijKD I^eabmacy. 

is, of all persons who are registered as having been engaged inr the 
practice of dentistry or dental surgery on the 22nd July, 1878 (jp), 
and fill persons who are registered as licentiates in dentistry or 
dental surgery of any of the medical authorities (g) of the United 
li'ingdom; and (2) separatu lists of all colonial and foreign 
dentists (r). The lists are made out alphabetically, giving the 
names, addresses, qualifications, and dates of qualifications of the 
poi sons registered, and such other particulars as the General 
Medical Council directs (s). 

904. A copy of the register is printed at least once a year, and 
printed copies are admissiblo in evidence (t), and the register, when 
in the custody of the registrar, is deemed to be in proper custody (u). 

The absence of a name from the register is prima fade evidence 
that the person in question is unregistered; but he may prove that 
ho is registered by a certificate from the registrar (r). 

905. The local registrars must keep a register and perform such 
duties in relation thereto as the General Medical Council from time 
to time directs (a). 

906. The General Medical Council may make and revoke general 
orders and regulations as to general and local registers, the practice 
of registi’aliou, and the fees to be paid therefor (b). 

The General Medical Council may also, from time to time, 
make and vary orders for additions to and removals from the 
general register of auy additional diplomas, memberships etc. which 
ajiiiear to it to be granted, after e-mmination, by any of the medical 
autlioi-ities in lespect of a higlier degree of knowledge than is 
reijuirod to obtain a mere certificate of fitness (c). The mere fact 
that a medical authority has struck a person’s name off its register 
of members does not authorise the erasure of his name from the 
medical register in the absence of any exercise by the Council of 
the judicial powers given to it by the Dentists Act, 1878 (d). 

908. A person entitled to be registered may have his name 
entered in the register on producing or sending to the general 
registrar (e) the document conferring or evidencing his licence or 


( р) Soo p. 359, ante. 

(g) E.g., the bodies and univeraitios who choose members of the General 
Medical Council (Dentists Act, 1878 (41 & 42 Viet. c. 33), e. 2); see pp. 325, 
328, ante. 

(r) Dentists Act, 1878 (41 & 42 Yict. c. 33), a 11 (1). 

(a) Ibid., 8. 11 '2). 
t) Ibid., 8. 11 3). 
ii) Ibid., a. 11 4), 

(v) Ibid., 8.29. 

(a) Ibid., 8. 11 (3). 

\b) I bid,, a. 17. As to the poWer of the General Medical Council to 
bye-kws generally, see ihd., s. 38. 

(с) Ibid., B. 11 («). 

(a) Ibid., a. 13; see Ex parte Cartridge (1887), 19 Q. B. D. 467, 0. A.; Bee 
p. 361, 

(e) I.t., of the General Medical Couiieil (Dentists Act, 1878 (41 A 42 Yich 
0 . 33), 8.:{). 
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qualifioation, and other particulars required for registration, and Sbov- l / 
on paying the registration fee (/), which must not exceed £5(g), Begtetxa- 
An alien resident in the United Kingdom may be registered, and tloit< 
a British subject may be registered although he resides or is 
engaged in practice beyond the limits of the United Kingdom (h). 

909. The general registrar must register alterations in the names Keeping tho 
and addresses of registered persons (i), and erase the name of every «gteter. 
deceased person (k), and of any person who has ceased to practise, 

but, in the latter case, not without such person’s consent. He may 
send by post (i) a notice inquiring whether or not a person has 
ceased to practise, and, if he receives no answer to his letter 
within three months, he may, within fourteen days, send another 
notice by registered post. If he receives the first letter back 
from the de^ letter office, or receives the second notice from 
that office, or does not, within three months after sending the 
second notice, receive any answer thereto, the person addressed is 
deemed to have ceased to practise and his name may be erased (w). 

910. Fraud or falsification, committed either by applicants for Framia in 

registration or the registrar, is punishable by imprisonment not relation to 
exceeding twelve months (/i). register. 

911. The fees on registration, and the moneys derived from tho Application 
sale of registers etc., are applied in defraying the expenses of regis- registration 
tratiou and the other statutory expenses. Subject to this, they are 

applied towards the support of museums, libraries, or lectureships, 
or other public purposes connected with the promotion of learning 
in connection with dentistry and dental surgery (y). 


Sect. 2. — Control by General Medical Council. 

SuB-y£CT. 1 .—JUraBiire 0 / Name Jrom the Iteyuter. 

912. A registered dentist, who, either before or after registra- Liability to 
tion (p), is convicted, either in His Majesty’s dominions or elsewhere, iiave name 
of an offence which, if committed in England, would be a felony or 
a misdemeanour, or is guilty of any infamous or disgraceful conduct 

' (/) Dentists Act, 1878 (41 & 42 Yict. c. 33), s. 7. As to persons who w'ere 
articled to dentists iJrior to January, 1880, see It. v. Medical Coim'-tl, [1807J 2 
Q. B. 203, 0. A. 

(g) Dentists Act, 1878 (41 & 42 Yict. c. 33), s. 16. 

(fl) Ibid., e. 7. • 

(t) Ibid., B. 12 (1). 

{ft} Ibid., B. 12 (2). He is entitled to notice of the death of every deceased 
dentist from, the various registrars of deaths {ibid., s. 36). 

(l) As to posting of notices, see ibid., s. 39. 

(m) Ibid., 8. 12 (3). 

(n) Ibid,, as. 34, 35, the latter provision being repealed by the Perjury Act, 

1911 (1 & 2 Geo. 6, c. 6), s. 17, and Sched.; see also ibid., s. 6. The Perjury 
Act, 1911 (1 & 2 Geo. 5, c. 6), will come into operation on the l&t January, 1912. 

(o) Dentists Act, 1878 (41 & 42 Yict. c. 33), s. 32. Accounts of aU srtnis 
received and paid each year are kept by the treasurors of the General Medical 
Council and branch counoils, and are laid before Parliament {ihd., s. 33). 

(p) It. V. Qtntral Council 0 / Medical Education (1861), 3 £. & E. 525« 
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in a professional respect ( 3 ), is liable to have his name erased from 
the register (?■). 

913. Any entry proved to have been incorrectly or fraudulently 
made may also be erased by the General Medical Council. Such 
erasure is discretionary, and cannot be made the subject of an action 
against the Council in the absence of malice (s). 

914. A name erased from the register under the penal clause 
must also be erased from the list of licentiates of the medical 
authority of which the person is a licentiate (t). 

915. The name of a person cannot be erased ( 1 ) by reason of 
his adopting or refraining from adopting any particular theory of 
dentistry or dental surgery ; or ( 2 ) on account of a conviction for a 
political offence outside His Majesty’s dominions ; or ( 8 ) on 
account of a conviction for an offence which, though within the 
above provision (m), does not, either from its trivial nature, or the 
circumstances in which it was committed, disqualify a person from 
practising dentistry (v). 

Sub-Sect. 2. — Inquiry into Conduct. 

916. The General Medical Council may, and upon the application 
of any body or university which chooses a member of that Council 
must, mate inquiry into the case of a person alleged to be liable to 
have his name erased under the foregoing provision (m), and on 
proof of a conviction, or of infamous or disgraceful conduct, it 
must cause the name of such person to be erased (a). 

917. For the purpose of erasing a name or entry from, or 
restoring it to, the register, the General Medical Council may act 
by a committee not exceeding five in number, of whom the quorum 
must not be less than three. A report of the committee is con¬ 
clusive as to the facts for the purpose of the exercise of these 
powers (b). 

918. The General Medical Council must appoint such a dental 
committee, and may determine the number and tenure of office of 
the members thereof. The committee must meet from time to 
time, and may regulate the summoning, notice, place 0 ! their 
meetings, and the mode of deciding questions. If there is a vacancy, 
the committee may act notwithstanding the vacancy, but they may 
appoint a member of the- Council to fill the vacancy until the next 

( 3 ) The cases already cited with reference to infamous conduct *’ on tbe part 
of a registered medical-practitioner may be referred to in this connection; see 
p. 321, ante. A dentist who causes circulars and pamphlets to bo published 
which eve damaging to and derogatory of the professW of dentistty is guilty of 
infamous conduct {Clifford v. Timrwi, [1908] A. C. 12). 

(r) Dentists Act, 1878 (41 & 42 Vict. c. 33), s. 13. 

(») Ibid.; see lartridge y. Central Council cf Medical Educatim and Redistra- 
iifin of the United Kingdom (1890), 25 Q. B. D. 90, 0. A.; and see p. 321, ante. 

(<) Dentists Act, 1878 (41 & 42 Vict. c. 33), a. 13. ‘ 

itt) See p. 361, ante, and the text, supra, 
y) Dentists Act, 1878 (41 & 42 Vict, 0 . 33 ), s. 13, 
a) I\»d., SB. 2, 13. . 

>) /iid., B. 15 
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meeting of the Council, and they may also, at the expense of the 3* 

Council, appoint such legal or other assessor as they think neoes< Gontro bjr 
sary or proper (c). Genersl 

Medical 

919. Complaints as to the conduct of a dentist are received by GouncO. 
the general registrar, who submits an abstract of the complaint and 

other documents to the president or to the chairman of the dental an inquirj.^” 
committee (d). Complaint. 

If the complaint is made by a medical authority (e), the president 
or chairman of the dental committee forthwith appoints a time for 
an inquiry (/). If the complaint is made by any other person, or in 
any other case in which information has been received by the General 
Medical Council which, if proved, would render the person complained 
of liable to have his name removed, further inquiries may be made 
and such evidence obtained as will enable the matter to be brought 
before the dental committee in a convenient form (^). Should the 
president or the chairman of the dental committee take the view 
that no sufficient grounds are shown rendering further inquiry 
necessary, and the dental committee so resolve, the inquiry may be 
adjourned or abandoned altogether (h). 

The dental committee and the president or the chairman may The hearing, 
have the assistance of the solicitor to the General Medical Council,* 
and of counsel (i). The report of the committee upon a penal case 
is put down for consideration by the General Medical Council in its 
programme of business (ft), and, on hearing it read, the General 
Medical Council may decide whether the parties shall be heard 
upon the report, or it may send it back to the committee (1). 

The procedure on a hearing then followed is similar to that which 
is adopted in the case of medical practitioners who are found guilty 
of penal offences (m). 

Sub-Sect. 3 .—BrMoraiton of Nnmf, to tht Reguicr. 

920. A name or qualification once erased cannot be restored to lUatoratioa 
the register except by order of the General Medical Council or of a 

court of competent jurisdiction. The General Medical Council ”****“• 
may make an order to the effect that a name shall be restored 
on payment of such foe, not exceeding the registration fee, as 
it shall determine (n). If the name is restored to the general 


(c) Dentists Act, 187S (41 & 42 Viet, c 33), s. 1 fl. The denttil committee 
consist of the preaHont (who, when proaent, occupies the chair), two mombers 
of the English, one member of the Scottish, nnd ono member of tho Irish 
branch councils (Standing Ordene, 1908, ch. x.). As to these branch councils, 
sde p. 318, omie. 

(dS Standing Orders of the General Medical Council, 1908, oh. xr. (1). 

(e) As to this term, see Dentists Act, 1878 (41 & 42 Viet. c. 33), s. 2, and 
pp. 325, 326, 360, ante. 

(/) Standing Orders, 1908, ch, xv. (2). 

\g) Ihid.. ch. xv. (3). 

(A) TUd., ch. XV. (4), (6). 

(f) Ihtd., ch. XV. (6). 

Ik) Ibid., ch. XV. (8), 

u) Ibid., oh. XV. (10). 

(m) See p. 323, ante. 

(n) Dentists Act, 1878 (41 & 42 Viet. c. 33), s. 14. 
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register it must also be restored to the list of licentiates of the 
medical authority of which the person is a licentiate (o). 

Sect. 3. — Examinations in Dentistry and Dental Surgery, 
Stjb-Sect. 1 .—Examining Bodies. 

921. Any medical authority which has power to grant surgical 
degrees may hold examinations in dentistry and dental surgery, 
and grant certificates of fitness (p) on payment of reasonable 
fees (gr), and such college or body must admit to the examinations 
held by it any person who has attained the age of twenty-one, and 
who has complied with the regulations as to education (r). Any 
person obtaining a certificate of fitness becomes a licentiate of such 
college or body, and his name is then entered on the list of 
licentiates. 

922. The Boyal College of Surgeons of England has power to 
hold examinations in dentistry and dental surgery, and may grant 
certificates. Any person obtaining a certificate becomes a licentiate 
in dental surgery of the Boyal College of Surgeons («). 

923. No medical authority may attempt to impose on any 
candidate an obligation to adopt, or refrain from adopting, the 
practice of any particular theory of dentistry or dental surgery as a 
test or condition of admitting him to examination or granting a 
certificate. If the General Medical Council finds that anything of 
this kind is being done, it may represent the matter to the Privy 
Council, whereupon the Privy Council may order the authority to 
desist from such practice. Disobedience to the order involves loss 
of the right to grant certificates (a). 

Svb-Sect. 2 .—Control hy General Medical Council and Privy Council. 

924. Every medical authority must furnish the General Medical 
Council with information as to the course of study and examina¬ 
tions to be gone through in order to obtain dental certificates. 
Persons deputed by the General Medical Council or by the branch 
councils may attend or be present at any such examinations (b). 

925. If the General Medical Council is of opinion that the 
course of study and examinations for dental certificates are not 
such as to secure the possession of requisite knowledge and skill, 
it may represent the fact to the Privy Council (c). The Privy 
Council, or two members of that body exercising its functions (d), 

(o) DentiBta Act, 1878 (41 & 42 Viet. o. 33), s. 14. 

Ip) Ibid., B. 18. 

($) Ilnd., B. 20 . 

W Hid., B. 18. 

(«) Ibid., 8. 21. As to the powers of the Boyal College of Surgeons under its 
charter, see p. 312, ante. 

! a) DentiBU Act* 1878 (4l & 42 Viet. o. 33), s. 28. 
b) Ibid., a. 22. 
c) Ibid., a. 23. 
d) IbH., a, 81. 
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may then order that the certificate granted by such college or body 
ehall not confer any right to be registered, and may revoke such 
order after farther representation by the General Medical Council 
to the effect that the course of study or examination has met with 
its approval (e). 

Sub-Seot. 3. —Conduct of Examinationa. 

926. Subject to certain provisions as to a medical board (/), the Bosnia of 
councils of each of the following bodies—the Royal College of examinora. 
Surgeons of Edinburgh, the Faculty of Physicians and Surgeons 

of Glasgow, the Royal College of Surgeons of Ireland, and the 
governing body of any university in the United Kingdom—may 
appoint a board of examiners for the purpose of conducting 
examinations and granting dental certificates (g). 

927. Each board is called the Board of Examiners in Dental cjonatitutioa 
Surgery or Dentistry. It consivsts of not leas than six persons of of board, 
whom at least one half are registered dentists. The members of each 

board continue in ofilce for such period, and conduct the examina¬ 
tions in such manner, as the council or other governing body may 
from time to lime direct. A casual vacancy in the board may be 
filled by the governing body ; but the person so appointed only 
holds office for the period for which his predecessor would have 
acted (h). 

Sect. 4. — Privileges and Exemptions of Registered Persons. 

928. A registered person (i) may practise dentistry and dental The right to 
surgery in any part of the King’s dominions, subject to any local practise, 
law in force in that part (A;), and only a person, who is registered 

as a dentist or is a registered medical practitioner, may recover To recover 
a fee or charge in any court for the performance of any dental f®®*- 
operation, or for any dental attendance or advice (1). An unregis¬ 
tered person may, however, maintain an action for the price of 
material, such as gold and artificial teeth, supplied by him to a 
patient (m). Such work as making and fitting artificial teeth is 
not a dental operation nor giving dental advice, as the term “dental 
operation ’’ in this connection means an operation in the surgical 
sense upon a living patient (n). 

(e) Dentists Act, 1878 (41 & 42 Vict. o. 33). s. 24. 

(/) These are to be found in the Dentists Act, 1878 (41 & 42 Vict. c. 33), 

■. 28, which, by the Medical Act, 1886 (49 & 30 Vict. c. 48), s. 26, waa 
suspended until brought into force by an Order in Council, and no such order 
has been made. 

(g) Dentists Act, 1878 (41 & 42 Vict. o. 33), s. 19. 

(A) Ibid. 

({) As to the prohibition of the use of names, titles, or additions, except by 
registered dental practitioners, see pp. 337, 358, ante, *' 

Ih) Medical Act, 1886 (49 & 30 Vict. c. 48), s. 26 

(Q Medical Act (21 & 22 Vict. c. 90), a. 34; Dentists Act, 1878 (41 & 42 Vict. 

0. 33), a 5. 

' (m) Seymour v. 'Pickett, [1905] 1 K. B. 715, 0. A., following Hennaji dh Co. r, 

Duckworth (1904), 90 L. T. 546 ; see also Doe v. Qriffm (1861), 1 B. ftS. 272. 

(n) Btman i> Go, r, Duckworth^ nggra, por Wills, J., at p. 437. * 
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929. A registered dentist, if he so desires, is exempt from service 
on juries, in any parochial or other office, or in the militia (o). 

930. A dental certificate confers no right to be registered as a 
medical practitioner, nor to assume any name, title, or addition (p) 
implying that the person therein mentioned is by law recognised as 
a licentiate or practitioner in medicine or general surgery {q). 


Part VII.—Midwives. 

Sect. 1.— The Central Midwivea Board. 

Suh-Skct. 1.— Constitution. 

931. The Central Midw’ves Board (hereafter in this part of the 
title referred to as “ the Board ’’) (r) consists of (1) four registered 
medical practitioners, one of whom is appointed by the Eoyal 
College of Physicians, one by the Royal College of Surgeons, one by 
the Society of Apothecaries, and one by the* Incorporated Midwives 
Institute; (2) two persons (one of whom is a woman) appointed 
for three years by the Lord President of the Council; and (3) three 
persons appointed for terms of three years respectively by the 
County Councils Association, the Queen Victoria’s Jubilee Institute 
for Nurses, and the Eoyal British Nurses Association («). 

Sub-Sect 2. — Powera and JDutiea. 

932. The powers and duties of the Board are to frame rules as to 
(1) its own proceedings ; (2) the issue of certificates and the con¬ 
ditions of admission to the roll of midwives; (3) the admission to 
the roll of midwives practising at the Slst July, 1902; (4) the course 
of training of midwives, examinations, and the remuneration of 
examiners; (5) regulating, supervising, and restricljng within due 
limits the practice of midwives; (6) defining what notice must be 
given by a midwife before she begins to practise; (7) deciding the 
conditions under which midwives may be suspended from practice-. 

933. The Board also appoints examiners ; decides upon the 
places where, and the times when, the examinations shall be 


(o) Dentists Act, 1878 (41 & 42 Viet, ct 33), b. 30; see title Jubies, 
Vol. XVITI., p. 232. • 

(p) Ab to the meaning of the woids “ namo, title, or addition,” see note (u), 
p. 358, ante. 

(q) Dentists Act, 1878 (41 & 42 Viet. o. 33), s. 27. 

(r) Prior to 1902 any woman could practise as a midwife without let or 
hindrance. In 1878 a Midwives Dill was introduced in the House of Uommons, 
but was not proceeded with. In 1893 a select committee of the House of Lords 
issued a report to the effect that no woman should bo allowed to call herself, 
or practise as, a midwife except under suitable regulations. A further Bill was 
brought forward in 1900. The Midwives Act, 1M2 (2 Edw. 7, o. 17), brought 
all the midwives iu the TTuited Kingdom under the control of a Gentr^ Board. 

(«) Midwives Act, 1902 (2 Edw. 7, c. 17), 8.9- 
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held ; publiehes annually a roll of mid^trives who have been duly SioT. i. 
certified; decides upon the removal from the roll of the name of The €antnd 
a midwife for misconduct, and upon the restoration to tho roll Mldwivee 
of the name of any midwife so removed; and issues and cancels 
certificates. It also has general power to do any other act or per¬ 
form any duty which may be necessary for carrying the Midwivea 
Act, 1902 (t), into effect. 

934. Rules framed by the Board must be approved by the Privy ApproTsl of 
Council, and, before expressing approval, the Privy Council must 

take into consideration any representation which the General Medical 
Council may make with regard thereto (u). 

935. Each woman presenting herself for examination must pay Fees and 
a fee of not more than one guinea. Examination fees are paid to expenses, 
the Board, and are applied to defray the expenses connected with 
examinations and certificates (v). The accounts of the Board are 
published annually; and if they show an excess of expenditure the 
Board may apportion the deficit between the local supervising 
authorities (/<;}. 


Sect. 2,— Local Siij^ervising Authorities, 

Sum-Skct. 1.— CoiiatituHm. 

936. Every county and every borough council acts as local Local 

supervising authority over the midwives within its area (x). auSioriUffl 

Sub-Sect. 2 .—Powers and Duties. 

937. A local supervising authority has the following powers and Powers and 

duties :— duties. 

' (1) To exercise general supervision over all midwives practising 

within its area in accordance with the rules laid down under the 
Act (y); ^ ^ 

(2) To investigate charges of malpractice, negligence, or miscon¬ 
duct, and report the same to the Board if a primd facie case is 
made out; 


{f) Midwives Act, 1902 (2 Edw. 7, c. 17), in this part of the title refeiTed to as 
«the Act.” 

(u) Jbid., B. 3. Eules made pursuant to this provision were approved by tho 

Pnvy Council on the 12th August, 1903, and were reaffirmed on the 24th April, 
19Q7. include rules (a) regulating the proceedings of the Board; (b) regu¬ 

lating the issue of certificates and the conditions of admission to the roll of 
midwivea; (c) regulating the tourse of training, and the conduct of exami¬ 
nations, and the remuneration of examiners ; (d) of procedure on the removal of 
a name from the roll, and on the restoration of a name to the roll; (o) regu¬ 
lating, supervising, and restricting within due limits the practice of midwives; 
(f) deciding the conditions under which midwives may be suspended from 
practice. For forms of notices by midwife of intention to practise, see 
^Dicyclopiiedia of Forma and Precedents, Vol. X., p. 379. ^ 

(v) Midwives Act, 1902 (2 Edw. 7, c. 17), s. 5. 

fw) Jbid. 

m Jbid., s. 8. 

J bid. Fax form of notice of Act by a local authority, see Encyclopaedia 
of Forms and Precedents, Vol. IX., p. 377. As to borough councils and county 
ooundls, see title Locai. OovEsmoKT, VoL XlX., pp. 302 340. • 
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(8) To suspend a midwife from practice if such suspension 
appears necessary in order to prevent the spread of infection; 

(4) To report to the Board the name of any midwife convicted of 
an oifence; 

(5) To supply the Board with the names of midwives who have 
notified their intention to practise, and to keep a current copy of 
the roll of midwives; 

(fi) To report changes of address and give due notice of the effect 
of the Act (a); 

(7) To give due notice to persons using the title of “ midwife ” of 
the effect of the Act (a), so far as practicable. 

Sub-Sect. 3 .—Ddegaiton of Fowern and DiUtes. 

938. The local supervising authority may delegate its powers, 
or any of them, to a committee consisting either wholly or partly of 
members of the council. Women may serve on such committee (b). 

939. A county council may delegate any powers or duties 
conferred or imposed upon it to any district council within 
the county (c). The powers and duties so delegated may be 
exercised by a committee appointed by the district council. Such 
committee may consist either wholly or partly of members of the 
district council. Expenses incurred must be repaid to the district 
council as a debt by the county council. In London the County 
Council may delegate its duties to the London borough councils (d). 

Sect. 3.— Certification of Midwives. 

Sub-Sect. 1.— Necessity far Certificate. 

940. No woman may habitually and for gain (e) attend women 
in childbirth otherwise than under the direction of a qualified 
medical practitioner, unless she holds a certificate under the Act (/). 
Any woman so acting without being certified is liable on summary 
conviction to a fine not exceeding A'lO. This provision, however, 
does not apply to legally qualified medical practitioners, nor to 
anyone rendering assistance in a case of emergency (g). 

941. A certificate under the Act(/) confers upon the person 
holding it no right nor title to be registered under the Medical Act8(/i) 
or to assume any name or title implying that she is recognised as* 

(a^ Midwivea Act, 1902 (2 Edw. 7, c. 17). 

(?4 The provisions of the Local Qovorninent Act, 1888 (51 & 52 Viet. o. 41), 
B. 82 (1), (2), apply to such comniitteos (Midwives Act, 1902 (2 Edw. 7, c. 17), s. 8). 

(c) Midwivea Act, 1902 (2 Edw. 7, c. 17), s. 9) see title Locajl Qovebnuent 
Vol. XIX., p. 331. 

(d) Midwives Act, 1902 (2 Edw. 7, c. 17), s. 9. 

(»■) Ibid., 8. 1 (2). Oertain transitory provisions are also contained in ibid., 
8.1 (l)). Provision was also made by ibid., b. 2, for oertain women who held 
certiiicates within a certain time of the Aot coming into operation. 

{/) Midwives Aot, 1902 f2 Edw. 7, c. 17). 

(^) The words “ habitually and for gain ” being conjunctive, not disjunctive, 
it IB possible for a woman to practise as a midwife for chanty, or to do so 
occasionally for gain. This limitation was placed upon the rigour of the Aot 
for the benefit of the poor in outlying districts, who may find it d «ffln nlt to 
secure the services of a certified midwiie. 

(A) Foe ji list of the Medical Aots, see note (b), p. 308, ante. , 
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a medical practitioner (t); nor does it imply that the person 
holding it is authorised to grant any medical certificate, or any 
certificate of death or still-birth, or to undertake the charge of 
cases of abnormality or disease in connection with parturition (k). 
A midwife holding a certificate may not employ an unqualified 
person as her substitute (1), and the word “ employ ” in this connec¬ 
tion is not confined to employment for payment, but includes 
any employment by the midwife of an uncertified person as her 
substitute (m). 

Sttb-Seot. ’2 .—The Soil of Midwivee. 

942 . The roll of midwives, which is published annually by the 
Board (n), contains (1) the names of midwives certified as having 
passed an examination; and (2) the name of every midwife who 
has been certified either (L) because at the passing of the Act (o) 
she held a midwifery certificate granted by a recognised institu¬ 
tion (p); or (ii.) because at the passing of the Act (o) she had 
been in bond fide practice as a midwife for at least one year and 
was of good character ((;'). 

943 . An authorised printed copy of the roll is evidence in all 
courts that the women therein specified are certified under thfl 
Act (r), and the absence of the name of any woman from such copy 
is evidence that she is not certified. In case, however, the name of 
a certified woman does not appear on the printed copy, a certificate, 
under the hand of the secretary of the Board, of the entry of the 
name of such midwife on the roll is evidence that she is so 
certified (r). 


944 . Any person making or causing to be made any falsification 
in connection with the roll is guilty of a misdemeanour (s). 

945 . In arriving ata decision to remove the name of a midwife from 
the roll, the Board need not act on the strict rules of evidence it). 

A woman who is aggrieved by a decision of the Board in 
, removing her name from the roll maj^ appeal to the High Court 
within three months after the notification of the decision to her (a), 
but no further appeal is allow'ed (b). 


1 0 Midwives Act, 1902 (2 Edw. 7, o. 17), a. 1 (5). 
h) Ibid., B. 1 (5). 

0 Hid., a. 1 (4). 

to) Re Fddmann (1907), 97 L, T. 648. 
n) Midwivoa Act, 1902 (2 Edw. 7, o. 17), s. 3 (IV.). 

0 ) Midwives Act, 1902 (2 Edw. 7, c. 17) (date of passing. Slat .Tuly, 1902). 

«) lliese are—the Boyal College of Physicians of Ireland; the Obstetrical 
Society of London; the Ooombe Lying-in Hospital and G^uinness’s Dispensaij ; 
the ]^tunda Hospital for the Belief of the Poor Lying-in Women of Dublin; 
or such other certificate as may be approved by the Board {ibid., s. 2). 

/bid., s. 6. 
iWd., s. 7. 

Ibid., s. 12; see also the Perjury Act, 1911 (1 & 2 Geo. 5, o. 6), a. 17, and 
Sched.; and see ibid., s. 6. The Perjury Act, 1911 (1 & 2 Goo. 6, c. 6), wiU 
come into operation on the 1st January, 1912. 

i f) Be Feidmann, supra, 
a) Midwives Act, 1902 (2 Edw. 7, o. 17), s. 4, 
h) lUd. 
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Sbct. 3. Xn appeal from any decision of the Board lies to the Divisional 
Certification Court by an eight-day notice of motion, supported by affidavit,, or, 
ofMidwives. if the court (e) so directs on the hearing of the motion, by oral 

Appellate evidence. _ 

trlbuztal. 
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946. The Royal College of Veterinary Surgeons (hereafter in this 
part of the title frequently referred to as “ the College ”) was incor¬ 
porated as such by royal charter in 1844(d) which recited that 
the Royal Veterinary College of London and the Veterinary College 
of Edinburgh had long been established for the education of students 
of the veterinary art; that the object of the Royal Veterinary 
College was to improve the veterinary art, which had been practised 
by ignorant persons; that this College had appointed professors 
and had formed schools of veterinary art, and had granted certifi¬ 
cates or diplomas to such as were considered qualified to practise 
the veterinary art. It was also recited that the veterinary art was 
not recognised by law as a profession (c), and that it would be 
advantageous to the public to constitute a body of veterinary 
surgeons with privileges from which they had theretofore been 
excluded. The charter was therefore granted making the “ Royal 
College of Veterinary Surgeons ” a body corporate with a common 
seal, and declaring the veterinary art (/), as practised by the 
College, to be a recognised profession, and, further, that members 
of the College should be members of that profession to the exclusion 
of all others, and should be known and distinguished by the name 
or title of “ veterinary surgeon.” 


Sub-Seot. 2. —The Council and Officers. 

OoTerning 947. The College consists of fellows, members, and foreign and 
colonial associates, and is governed by a council consisting of a 
president and six vice-presidents (all of whom are ex-ojicio members 
of the council), the secretary and the treasurer, and 'ordinary 
members. The council comprijes in all thirty-two members, eight 
of whom retire annually, at the annual general meeting (g), but 


(c) E. S. C., Ord. 69, rr. 19, 20. As to Divittional Oourts, see title OouETS, 
Vol. IX., p. !)9. 

(d) Now confirmed by statute (Veterinary Surgeons Act, 1881 (44 & 45 Viet, 
o. 62), B. 14). The charter of 1844 was amended by three subsequent charters 
issued respectively in 1879, 1883, and 1892. The description in the text, supra, 
of the constitution of the Eoyal College of Veterinary Surgeons has been 
compiled from these charters. The offices of the College are at 10, Bed Lion 
Square, Holbom, London. 

(c) A passage to this efiect occurs in the judgment in Ssiodl v. Corn (1824), 
1.0.& P.392. 

(/) “ Veterinary surgery ” means the art and science cf veterinary surgery 
and medicine (Veterinary Surgeons Act, 1881 (44 * 46 Viet. c. 62), s. 2). 

{g) Thoanatul meeting of members of the College is held in London every 
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are eligible for re-election (h). No member of the council may be Sbot. i. 
an examiner of the College (t). The Boyal 

948. The council ia elected at the annual general meeting of 

the College. Votes of members entitled to vote are given by voting Snrgeone. 

papers {k). — 

Election. 

949. Any member of the College may be elected to be a member ^ho ma; be 
of the council, provided he (a) has attained the age of twenty-six elected, 
years; or (b) has hand fide practised his profession of veterinary 
surgeon for not less than five years; or (c) has been a professor in 

a veterinary school (1). A certificate under the hands of two or 
more members of the council that, to their own personal know¬ 
ledge, a candidate for election is eligible is sufficient evidence that 
he is eligible (m). 

950. Vacancies may be filled up from time to time as they occur. Vacancies or 
A president, vice-president, or member of the council may resign 'emovaiti. 
at any time, or may be removed by a special general meeting for 
misconduct or other reasonable cause (n). 

951. The president and vice-presidents are elected from the President 
elected members of the council only (o). They are appointed each^ pcMid^ts 
year at a meeting of the council held within a month of the general* ^ 
meeting. The president or, in his absence, a vice-president takes 

the chair at the annual general meeting and at meetings of the 
council. The person in the chair at the annual general meeting 
' has a casting vote for the election of councillors. 

The treasurer and secretary are appointed by, and may bo Treasurer, 
removed from office at any time at the pleasure of, the council (p). Secretary. 

952. Minutes of the annual general meeting and of the meetings Miautes. 
of the council are kept, and are binding on the College 


Sub-Skct. 3.— Power$ oni Duties. 

953. The powers and duties of the College relate to the examina- Powers and 
tion and registration of veterinary surgeons. These powers are 
vested in the council. This body has also entire management of the vested^in the 
College; allows salaries to, appoints, and removes servants ; makes council, 
bye-laws; fixes the times for examining students, and the nature 
and extent of, and the fees for, examinations (r). 


year. This meetinj^ is convened by notices in tho Lotulon Gazette and in the 
newspapers, the objects of the peeting being declared in the notices, but uo 
business can be transacted at the general meeting unless there aro at least ten 
members present (Charter, 1844, as amended by Charter, 1892, s. 3). 

i h) Charter, 1892, s. 2. 

») Ihid.t B. 5. 

k) Charter, 1879, s. 3. 

This proviso does not apply to anyone who was a member of the council 
on me 19th September, 1892; see Chai-ter, 1892, s. 1. ' 

(m) Charter, 1892, s. 1. 

(») na. 

(o) Ibid., s. 2. 

(p) Chaiter, 1344; Charter, 1876, s, 16. 

(a) Charter, 1892, s. 2. 

Charter, 1876, a. 9. 
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954. No order, rule, nor bye-law of the College can be made, 
altered, or repealed without notice being given at a previous 
council meeting. Notice of the proposed bye-law or alteration must 
be published for three months previous to the special meeting held 
to propose it, and it must be confirmed by another special meeting 
within fourteen days («). 

955. The council elects from amongst its members a finance 
committee, a registration committee, an examination committee, 
and such other standing committees as are considered necessary (f). 

956. The council also appoints examiners; but no professor of 
the Koyal Veterinary College of London or the Veterinary College 
of Edinburgh can be appointed an examiner. Examiners must be 
fellows of the College (a), but they must not be members of the 
council. Each examiner is appointed for such period, not exceeding 
three years, as the council may think fit, but he may be re-elected. 

Sub-Sect. 4.— Members, Fellows, and Associates. 

957. All qualified students who have passed an examination to 
the satisfaction of the examiners and have attained the age of 
twenty-one are entitled to be admitted as members of the College 
on payment of a fee of not more than twenty guineas(6). Before 
submitting himself for the above examination, however, a student 
must produce a certificate to show that he has passed an examina¬ 
tion in general education (c), and must have been a student for at 
least one session at one of the aftiliatod colleges (ft). 

The council may also admit as members, without examina¬ 
tion, persons holding a certificate of qualification to practise the 
veterinary art granted by the Highland and Agricultural Society of 
Scotland (e). Students of that society may also be admitted. 

958. The College might (/), within six months of the date of 
the charter, appoint not more than 5 per cent, of its members 
“ fellows.” Subsequent admissions to fellowship were, and are, by 
examination. A register of fellows is kept by the council (g). 

959. The council may appoint honorary and foreign associates, 
who may receive diplomas on payment of a sum not exceeding five 
guineas (h). 


(s) Charter, 1844. 

u) 13ye-lawa 17—20. 

(a) Charter, 1876, B. 9, As to the appuintinent of registrar, see uote (1), 
p. 373, post. 

(b) Charter, 1892. 

(c) Ibul. 

(d) Ibid. 

(e) Uhaiter, 1879, s. 1. 

\f) By the Bupplemeutal Charter, 1876, as. 1—9. 

, (y) To become a fellow a member must (1) have attained the age of twenty- 
six ; (2) Imve practised his profession for at least five years, or have been a 
professor in a veterinary school; (3) have complied with bye-laws and passed a 
special examination for fellowship. Each fellow obtains a diploma under the seal 
of the College, and has to pay a toe not exceeding fifteen guineas 3, 6). 

(A) Charter, 1676, s. 7. 
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Ssot. 2.— Rcgiitration. 

SuB'Seot. 1.— Qualification. 

960 . While the provisions already referred to with regard to 
examination (i) and admission to membership are only to be found 
in the charters of the College, these charters are now confinned by 
statute, and the council is bound to admit and register such 
students as have passed the examination of the College (k). 

961 . The register of the College, which was directed by the charter 
of 1876 to be made and maintained, is now styled “ the Begister 
of Veterinary Surgeons,” and must be kept accurately by the 
registrar (Z). It is printed by the council at least once a year, and 
authentic copies are admissible in evidence (m). 

The registrar must, when so required, and on payment of a fee 
of Is., certify whether or not any person, whose name and address 
is furnished to him, appears on the register or is a member of the 
College (n). 

962 . The registrar must insert in the register any alteration 
in the name or address of any person registereil which may come 
to his knowledge (o). He must remove the names of deceasedi' 
persons ip), and for that purpose is entitled to have notices of deaths 
from the registrars of deaths iq). He may also remove the name of 
any person who has ceased to practise, but not, in general, without 
the consent of that person (r). Where, however, he has taken the 
necessary steps (a) to ascertain whether a registered person is 
actually living or has clianged his address, and he receives no 
reply, the name of such person may be removed from the 
register (&). 


Sub-Seot. 2. —Itemoval and Jiestoralion of Names. 

963 . The council of the College at a meeting at which two-thirds 
of its number are present, and with the consent of three-fourths of 
the members so present, may remove names from the register in 
the following cases:—(1) at the request of the person whose name 
is to be removed ; or (2) whore a name has been incorrectly entered; 
or (3) where a name has been fraudulently entered or procured to 
be entered; or (4) where a person registered has, either before or 
after registration, been convicted either in His Majesty’s dominions 
or elsewhere of an offence which, if committed in England, would 


(t) See p. 372, ante. 

W yetmnary Burtons Act, 1881 (44 & 45 Yict. c. 62), a. 4. 

(l) Ibid., aa. 2, 3; Charter, 1876, a. 14. The registrar is appointed by the 
coundL He need not bo a member of the College (ibtd,, a. 13). 

(m) Yeterinary Surgeons Act, 1881 (44 & 45 Yict. c. 62), as. 3 (2), 9. 

(n) Ibid , a. 15. 

1 0) Ibid., B. 5 (1). 
p) Ibid., a. 6 (2). 

( 7 ) Ibid., a. 10. 
r) Ibid., a. 5 (3). 

a) As pxeaoribed by ibid., a. 0 (4). 

b) Ibid., a. 6 (4). • 
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8B0T. 2. be a misdemeanour or a higher offence; or ( 6 ) where a person 

Be^stra- registered is shown to have been guilty either before or after 

registration of any conduct disgraceful to him in a professional 
respect (c). 


Bestoration of 
name to 
register. 


964. A name removed by the council cannot be restored to the 
register, except by resolution of the council or by order of 
court (d). The council may, with or without fee, restore a name by 
resolution passed by a like proportion of its number as is required 
for the removal of a name(«). If a person’s name has been 
removed at his request, it must be restored on his application, and 
on payment of such fee, not exceeding the registration fee, as the 
council may fix(/). 


Proceedings 966. For the purpose of exercising its power of removing or 
or'restorltion ^ name to the register, the council ascertains the facts by 

o£ Tiamf. means of the registration committee (g), of which the quorum must 
be not Jess than three. The report of that committee, after 
hearing the person implicated, is conclusive as to the facts; but 
the council forms its own judgment on the case independently of 
the committee [h). 


Bight of 966. If the council decides to remove or not to restore the name 

“P** ' of any person, such person may appeal to the Privy Council. The 
Privy Council may either dismiss the appeal or issue the proper 
order to the council (t). 


Sub-Sbot. 5 .—Colonial and Foreign Pradiiumere. 

Colonial ^ 967. Where a person shows that he holds a recognised veterinary 
practitioners, diploma {j) granted him in a British possession {k), and that such 

S (c) Veterinary Surgeons Act, 1881 (44 & 45 Viet. o. 62), s. 6, which also 
plies to any person who, on the 1st January, 1901, held the certificate of 
ighland and Agricultural Society of Scotland (see p. 372, ante) granted prior to 
the 2 ?th August, 1881 (Veterinary Surgeons jilmondment Act, 1900 (63 & 64 Viet, 
c. 24), s. 2), The meaning of conduct “ disgraceful in a professional respect ” is 
thus set forth in the_bye-laws of the College:—“ 108. Advertising by Veterinary 
Surgeons, or oausing or permitting other persons to advertise for them, 
whether by paid advertisement or by editorial or other notice in the public 
press, or distributing or oausing or permitting to be distributed circulars, tooks 
or cards relat g g to their profession^ attainments or abilities or charges, or lu 
respect of medicines or appliances prepared or sold by thorn. 109. If any 
Veterinary Surgeon shall permit his name to be used by any unqualified or 
unregistered person, or do or permit any other act whereby an unqualified or 
unregistered person may pass himself off as, or practise as, a Veterinary 
Surgeon.” 

(d) Veterinary Surgeons Act, 1881 (44 & 45 7'’ict. c. 62), s. 7 ( 1 ). 

(e) Ibtd., 8 . 7 ( 2 ). / \ J 

■ .. 

(g) See p. 372, ante. 

(A) Veterinary Surgeons Act, 1881 (44 & 45 Viet. c. 62), s. 8 (1). 

(i) Ibid., 8 . 8 (2). 

U) As., a veterinary diploma recognised for the time being by the council of 
the College as furnishing a sufficient guarantee of the possession of the 
remiisite uowledge and will for the ^cient practice of veterinary surgery, 
ana as wtitling the holder thereof to practise veterinary surgery in me Bntish 
possession or foreign country where the diploma was granted (Aid., a. 13 ( 3 )). 

(k) I.e., any part of His Majesty’s dominions out of the united Kingdom 
4i»d., B. 1^ (3)). 



Past VIII.— Vetbbinary SuRaEons. 


m 


diploma was granted to him either when he was not domiciled in the 
United Kingdom, or in the course of a period of not less than five Redstrsc 
years during which he resided out of the United Kingdom, he is wE, 
entitled to be registered, on payment of the proper fee, as a 
colonial practitioner, and to become a member of the College (1). 

968. Where a person obtains a recognised veterinary diploma (m) Forci^ 

in a foreign country, and is either an alien, or, being a British praotitionen. 
subject, has practised for more than ten years outside the United 
Kingdom, and continues to hold that diploma, or has not been 
deprived of it for any cause which would disentitle him to be 
registered, he is entitled, on payment of the registration fee and 
without examination, to be registered as a foreign practitioner, and 
to become a member of the College (n). 

969. A person who is refused registration as a colonial or Appsaisto 
foreign practitioner is entitled to have the reason for refusal put 

into writing; and if it is because the diploma is not recognised, he 
may appeal to the Privy Council, and that body may either dismiss 
the appeal or direct the council to recognise the diploma (o). 

SUB-Sixrr. i.—Priotleges of ItegiHered Persona. • 

970. No person can recover in any court any fee or charge for RccoTcryot 
performing any veterinary operation, or for giving any veterinary 
attendance or advice, or for acting in any manner as a veterinary 
surgeon or veterinary practitioner, or for practising in any case 
veterinary surgery or any branch thereof (/>), nnloss he is regis¬ 
tered (q). Registered veterinary surgeons may dispense medicines 

for animals (r). 

Sub-Sect. 6, —Offences in reapoct of RegiatraUon. 

971. A person who wilfully and falsely procures, or attempts to Obtaining 
procure, himself to be registered, and any person aiding and abetting 

him, is liable to a fine not exceeding £50, or to be imprisoned for representa. 
any term not exceeding twelve months (s). If the registrar makes, tion. 


(l) Veterinarj' Surgeons Act, 1881 (44 & 45 Viet. c. 02), s. 13 (1). 

(m) any diploma, licence, certificate, or other document gnintod by 
any university, college, corporation or other bmly in respect of veterinary 
surgery, including a licence or authority to a person to practise veterinary 
surgery, granted by any department of or persona acting under the authority 
of the Q-ovomment of tho country or place within or without the King’s 
dominions wherein the licence*or authority is granted (Veterinary Surgeons 
Act, 1881 (44 & 45 Viet. o. 62), s. 13 (3)). 

fn) Ibid., B. 13 (2). 

(oj Ibid., a. 13 (4). The jurisdiction of the Privy Council may be exercised 
by two members of that body (t'iWd., s. 18 (1)). 

fp) Ibid., B. 17 (2). 

(g) A duly qualified veterinary surgeon is exempt from jury service^ in 
Ireland (B. (Weatropp) r. Clare Countv Cawncil, [1904] 2 I. B. 669). 

(r) Pharmacy Art, 1869 (32 & 33 Viot. c. 11^, s. 1. 

{a} Veterinary Surgeons Act, 1881 (44 & 45 Vict. c. 62), s. 11. This provision 
is repealed by flie Perjury Act, 1911 (1 & 2 Gh)o. 6, c. 6), s. 17, Sohod., and see 
ibid., 88. 5, 6. The Per]ury Act, 1911 (1 & 2 Qeo. 6, o. 6), will come into 
operation on the let January, 191^ * 
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or CAUBes to be made, any false entry relating to the register, he 
is liable to similar penalties (t). 

Any person, not being a fellow nor a member of the College; who 
takes or uses any name, title, addition, or descripcion by means of 
initials or letters placed after his naipe, or otherwise stating or 
implying that he is a fellow or a member of the Boyal College of 
Veterinary Surgeons, is liable to a fine not exceeding dG20 (a). 

Sect. 3. —Offences ly Unqualified Persons, 

972 . The primary object of the legislature being to enable 
persons to distinguish between qualified and unqualified practi¬ 
tioners, it is illegal for any person who is unregistered to take or 
use the title of veterinary surgeon or veterinary practitioner, or any 
name, title, addition, or description stating that he is a veterinary 
surgeon or a practitioner of veterinary surgery, or of any branch 
thereof, or is specially qualified to practise the same. A person 
offending against this provision is liable to a fine not exceeding 
£20 (b). Thus a shoeing smith, who described his premises as a 
veterinary forge, was held to take a description stating that he was 
specially qualified to practise a brunch of veterinary surgery (c). 
The use of the words “ M. C., canine speoialist. Dogs and cats 
treated for all diseases ’’ was also held to be illegal (d); but 
a chemist who described himself as a “ pharmaceutical and 
veterinary chemist” was held not to be guilty of an offence(e). 
A limited company took the name “ C.’s Veterinary Sanatorium, 
Ltd,” and put this name over the fascia of its premises, 
followed by “ Dogs and Cats Boarded. J. C., M.D., U.S.A., 
Specialist, Managing Director.” It was a one man company, 
and the managing director had no qualification. It was held 
that this amounted to a representation that veterinary surgery was 
practised on the premises, and that both the company and the 
managing director, who were both sued as defendants, might be 
restrained by injunction (/). 

973 . Fines and penalties may be recovered in England as pro¬ 
vided by the Summary Jurisdiction Acts (o). 

A prosecution may be instituted by the council of the College, 
but not by a private person without the written consent of the 
council (li). 


t) Veterinary Surgeons. Act, 1881 (44 & 4,5 Viet. c. 62), s. 12. 
a) 7bid., a. 16. , 

M Ihtd., 8. 17 (1). 

cj Royal College of Veterinary Surgeons v. Robinson, [1892] 1 Q,. B. 667. 

(eQ Royal College of Veterinary Surgeons y. CoUinson, [190H] 2 K. B, 248. 

(e) Ftierinary College v. Qroves (1893), 67 J. P. 505. 

(/) A.-0. y. ChurchiU’s Velerinary Sanatorium, Ltd., and Churchill, [1910] 
2 Oh. 401. . 

(</) See title Maoistrates, Vol. XIX., pp. 602 et seg.; Veterinary Surgeons 
Act, I.S81 (44 & 45 Viet. o. 62), b. 19. 

(A) Ibid, 
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Part IX.—Drugs. 

Sect. 1.— Qualifications for Dispensing and Selling Di'ugs. 

974. The right to sell drugs, other than poisons, is not expressly 
affected by the statutes dealing with pharmaceutical chemists and 
chemists and druggists (i). Nevertheless, the business of a pharma¬ 
ceutical chemist or chemist and druggist (which presumably 
includes the sale of drugs) may not be carried on unless it is con¬ 
ducted by a registered pharmaceutical chemist or chemist and 
druggist whose name is exhibited on the premises {k). 

Sect. 2. — Itestrictwn on Sale. 

975. None of the medicines of the British Pharmacopoeia (f) may 
be compounded except according to the formularies of that Pharma¬ 
copoeia (m). Any person compounding medicines except as afore¬ 
said is liable to pay for every offence a penalty or sum of £,5, which 
may be recovered by plaint in the county court (n). 

Sect. 3. — Vroprietary Articles. 

Sub-Sect. 1. — In Oeneral. 

976. All pills, powders, waters, and other preparations and 
compositions to be used as medicine, which are by any public notice 
or advertisement held out or recommended to the public by the 
vendors thereof as beneficial to the relief of any compluiiil, are 
subject to special duties (o). Such medicines are usually termed 
" proprietary medicines ” (p). The question whether a particular 
article is a proprietary medicine is a question of faotCg.) The 
duty is payable ad valorem (r). 

Sub-Sect. 2. — Definitions, 

977. The term “ proprietaiy medicine ” includes (1) a series of 
specific drugs and preparations which are enumerated in the 


(«) See pp. 351, 355, ante. 

(H) See p. 365, ante. As to practice by bodies corporate, firms, and partner¬ 
ships, see pp. 365, 356, ante. 

(?) See pp. 324, 356, ante. 

(m) Pharmacy Act, 1868 (31 & 32 Yict. 121), s. 15. As to the standard of 
purity of drugs, see title Food and Drugs, Vol. XV., p. 21. As to the sale of 
druge, see ibid., pp. 16 e< aeq. 

(n) Pharmacy Act, 1852 (15 & 16 Viet. c. 56), s. 12. As to recovery by 
plaint in the county court, see title County Courts, Vol. VIII., pp. 460 et seg. 

(o) Smith V. Masm, (1894) 58 S. P. 432, per Cave, J., at p. 433, commenting 
on the effect of the Medicines Stamp Act, 1802 (42 Gheo. 3, o. 56). The collection 
and management of the duties are conducted by the Commissioners of Customs 
and Excise; see Finance Act, 1908 (8 £dw. 7, c. 16), s. 4 (4); and see title 
Revenue. 

( p) See the text, infra. Proprietary medicines are excluded from the operation 
of the Sale of Food and Drugs Act, 1875 (38 & 39 Viet. o. 63), by s. 6 (2). For 
form of agreement for sale of secret compound and exclusive right to sell pro¬ 
prietary medicine, see Encyclopsedia of Forms and Precedents, Vol. VIII., p. 4. 

(g) Fincher v. Dudereq (1896h 60 J. P. 276. 

(r) The rates of duty prescribed by the Stamp Act, 1804 (44 Geo. 3, c. 98), 
Sched. B., are--for every packet, box, bottle, pot, phial, or other inclosute 
containing any drugs, herbs, pills, waters, essences, tinctures, powders,*or otljw 

XX, * . 9 li; 
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SioT. 8. schedule to the Medicines Stamp Act, 1812 (o); (2) all other pills. 
Proprietary powders, lo/onges, tinctures, potions, and waters (other than artificial 
Articles, mineral waters (6)) etc. to be used or applied externally or internally 
as medicines or medicaments for the prevention, cure, or relief of 
any disorder or complaint incident to or in anywise affecting the 
human body, wherein the person making or vending the same either 
(i.) claims to have any secret or occult art for the making or pre¬ 
paring of the same; or (ii.) claims to have any exclusive right or title 
to the making or preparing of the same; (8) all other pills, powders 
etc., which have been, are, or shall be prepared or sold under letters 
patent; (4) pills, powders etc. which are by any public notice or 
advertisement, or by any written or printed papers or handbills, or 
by any label, held out or recommended to the public (c) by the 
makers, vendors, or proprietors thereof as nostrums or proprietary 
medicines, or as specifics, er as beneficial to the prevention, cure, 
or relief of any ailment (d). 

Special 978. All drugs mentioned in the book of rates subscribed with 

exemptions. name of Sir Harbottle Grimstone, mentioned and referred to 

Special drugs, by the Act of tonnage and poundage (e), are exempt from duty (/). 
Unmixed The following classes of drugs are also exempt: (1) drugs sold 

drug*- entire, without mixture or composition, by any recognised surgeon, 

apothecary, chemist, or druggist, who 8erve<l a regular apprentice¬ 
ship (y), or by any army or navy surgeon, or by any person licensed 


proparations or compositious to lie uf^cd aa medicine etc., where such packet 
etc., with itH contculs, doc^ not exceed the price or value of;— 


And exceeding 60s., £1. 

(a) 52 Goo. 3, c. 160. It is not considered necessary to onutnernte these, 
most of thorn being obsolete. 

(h) V. Lamplovgh (1878), .3 Ex. D. 214, 0. A. In that case it appeared 
that the defendant sold a powder (Lamplough’s Pyretic Saline), to bo used for 
the purpose of making an effervescing ^draught, which he advertised as 
benencial fur n variety of disorders. The draught as made contained a salt of 
soda, chlorate of potash, and carbonic acid gas. It was held that the composi¬ 
tion oame under the head of '^Waters ’’ in the schedule to the Medicines Stamp 
Act, 1812 (52 Geo. 3, c. 13(0, on which was repealed by stat. (1883) 

3 & 4 Will. 4, c. 97, & 20, and was not subject'to duty; and see p. 379, post^ 

(e) A drug stated, in a price list issued gratis, to a remedy for vanoua 
diseases is " recommended to the public by public advertisement ” (SmitA t. 
Mason ds Co., [1894] 2 Q. B. 363). 

(^) Medicines Stamp Act, 1812 (62 (3eo. 3, c. 150), Schedule. The words 
" Pure Gum PastiUes: Influenza: Delightfully soothing to singers and publie 
speakers,” which were printed on an unstamped packet, were held to be 
capable of only one meaning, namely, that they amounted to a distinct statement 
that these pastilles were beneficial to a complaint affecting the human body 
{Ransom v. Sangvinetti (1903), 67 J. P, 219), 

(e) Stat. (1660) 12 Oar. 2, c.’ 4, 6. 

/) Medicines Stamp Act, 1812 (62'Geo. 3, o, 150), Sched. 

, jr) See. Kirly v. Tasfior, [ 1010] 1 K. B. 529, where it was deoided.that an oral 
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to sell any medicines chargeable with stamp duty; (2) mixtures or s. 

compositions compounded from medicinal drugs having different FropdaMffv 
properties, and sold by any surgeon, apothecary, chemist, or ArtielM 
druggist, the different denomination apd properties of which are uixtana 
known, admitted, and approved of, in the preservation, cure, or relief from drags 
of any disorder (h). 

979. Ginger and peppermint lozenges and other articles of eon- properties, 
fectionery are not chargeable with duty, unless they are sold as Coofeo- 
medicines or as beneficial for the prevention, cure, or relief of any 
distemper, malady, ailment, or disorder incident to or affecting the 
human body (i). 

All artificial mineral waters, or waters impregnated with soda or Mineral 
mineral alkali or carbonic acid gas, are also exempt (j). wateio. 


SuB-SsoT. 3.— Licences. 

980. No person may take any ad,vantage as the owner or pro- When 
prietor of, or make, compound, or utter, sell, or expose for sale any 
drugs which are subject to duty, unless he obtains a licence (k). 

Before obtaining a licence he must give written notice to the Com¬ 
missioners of Customs and Excise (Z), specifying the shop or other 
premises at which he proposes to make or sell such drugs (nt)- He< 
must also give notice of any change of address (n). The licence 
duty payable by an owner, proprietor, maker, and compounder of 
drugs subject to duty is Ss. by the year (o). 

981. No victualler, confectioner, pastry cook, fruiterer, or other When not 
shopkeeper who sells the waters mentioned in the schedule to the 
Medicines Stamp Act, 1812 (p), for consumption on the premises 

need take out a licence for the purpose, provided such waters are 
sold in bottles with paper covers duly stamped (q). This require¬ 
ment only refers to the waters mentioned in the schedule (p), and, 
accordingly, does not extend to waters such as ginger beer, 
lemonade etc., which have come into use since 1812, for the sale of 
which no licence is necessary. A licence need not be taken out for 
the sale of ginger or peppermint lozenges, or other articles of 
confectionery, unless the same are recommended as medicines (r). 


agreement, together with actual service, does not constitute a "regular 
apprenticeship " ; writing is necessary. 

[h) Medicines Stamp Act, 1812 (52 Geo. 3, c. 150), Sched. No such mixture 
or compound is, however, exempt if the person selling it claims (1) that it is 
the result of some occult art; (2) that he has an exclusive right to sell it; 
(3) it it is the subject-matter of letters pateht; (4) if it has been held out to 
the public as a nostrum, in which ease the mixture or compound would come 
within the definition clause ; see p. 378, ante. 

(t) Stamp Act, 1815 (55 Geo. 3, c. 184), s. 54. 

(;^Stat. (1833) 3 & i Will. 4, c. 97, s. 20; see A.-O. v. Lam-plough (1878), 3 
Ex. D. 214, 0. A., and note (5), p. 378, ante. 

Ut) Medicines Stamp Act, 1802 (42 (^. 3, a 66), s. 9. 
m Pinance Act, 1908 (8 Edw. 7, c. 16), s. 4 (4); Excise Transfer Order, l$th 
F^ruary, 1909, London Qazetie, 16th February, 1909, p. 1212. 
m) Ibid., 8 . 17. 
ft) Ibid. 

I b) Customs and Inland Bevenue Act, 1875 (38 & 39 Viet. o. 23), s. 8. 

'p) 62 Geo. 3, c. 160; see note (6), p. 378, ante, 
q) Medicines Stamp Act, 1812 (52 Geo. 3, c. 150), s. 4. 
y) Stamp imt, 1815 (65 Geo. 3, u 164),' a. 54( 
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Sub-Sect. 4. —Duty on Sale. 

982. Tlie duty is payable and must be paid by the owner and 
proprietor, or maker and compounder of the drug before the drug 
is delivered out of the custody of the owner or maker, whether it 
is for home or foreign consumption (s). The duty is not payable 
by a chemist who buys to sell by retail (t). 

983. A person who makes or vends dutiable drugs or com¬ 
pounds must obtain from the Commissioners of Customs and 
Excise (w) stamps for paper covers, wrappers, or labels, which are to 
be placed on each packet sold (v). Some mark or word is printed 
on the wrappers to denote the duties payable. All packets with 
dutiable contents, when ready for sale or exposed for sale, must 
have such wrappers or labels pasted on them. The authorities may 
direct the manner in which such covers or wrappers are to be 
pasted and allixed, and may make such regulations as they think 
necessary to prevent any such covers being made use of a second 
time (w). Where stamped covers or wrappers are inadvertently 
damaged or spoilt without having been used, new covers may be 
obtained in substitution therefor (a). 

984. A person who receives from any compounder a dutiable 
article, for the purpose of selling the same again, must see that it 
has upon it the proper label denoting the <Juty payable. If it has 
no such label, he must either return the article to the person 
who delivered it to him, or deposit it at the head office of the 
Commissioners or the nearest stamp office (/>). 

985. Parcels containing a dozen or more packets of articles 
subject to duty which are sent to a retail vendor, or are intended 
for export, must be marked with the word “ Medicine ” and the 
name and address of the vendor or compounder. Officers of customs 
have power to seize parcels which they have reason to suspect are 
not properly marked (c). 

Sub-Sbot. 5.—Offences. 

986. Penalties, which are recovered summarily in the same 
manner as any fine or penalty under am' Act relating to the 
excise(d), may be imposed for the following offences:—compounding, 
selling, or exposing for sale, dutiable articles without a licence, 

i s) Medicines Stamp Act, 1802 (42 Oeo. 3, c. 50), s. 3. 
t) Ibid., B. 3. 

u) See note (1), p. 379, ante) but see par. 20 of the order therein referred to. 
vj Farmer v. Glyn-J<me», [1903] 2 £. JB. 6 . In that case the respondent, a 
retail chemist, bought ommoniated (quinine frdin a wholesale dealer and sold tiie 
same by retail in a bottle, to which he afidxed a label on which was printed 
“Ammoniated Tincture of Quinine, B.P., a well-known and highly recom¬ 
mended remedy for influenza and colds.” It was held that, as the respondent 
was not the “owner, proprietor .... or original or first vendor” etc., the 
duty was not payable by him. 

t Mediemos Stamp Act, 1802 (42 Qeo. 3, o. 56), s. 11 . 

Ibid., s. 18. 

Medioinee Stamp Act, 1803 (43 Geo. 3, c. 73), s. 2 ; Finance Act, 1903 
w. 7, 0 . 16, s. 4 (4)). 

(c) Medicine Stamp Act, 1803 (43 Geo. 3, o. 73), s. 3. 

{d) Medicines Stamp Act, 1802 (42 Geo. 3, c. 56), s. 25; Stamp Duties 
Manageflient Act, 1891 (64 & 66 Yict. o. 38), s. 26 ; see title Bbvenub. 
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£20 (e); fraudulently removing labels after the raediciues are sold, Sexiv. 3 . 
or using such labels a second time, £20 (/); selling or buying Froprietaiy 
labels for the purpose of using the same a second time, or selling Articles, 
any packet with a used label, £20 {g) ; failure to give notice of the 
place where dutiable drugs are made or sold, £10 (/i); failure on 
the part of a retailer to return to the vendor, or deliver up to the 
authorities, a packet which is not properly stamped, £ 20 ( 1 ). 

987. Proceedings for penalties must be commenced within three Penal 
months after the forfeiture of the penalty (/c). The penalty maybe proceedings, 
mitigated, but so as not to be reduced to less than its fourth 
part(f). No conviction can be removed into a superior court by 
certiorari (m), but an appeal lies to quarter sessions («). The buyer 
or seller of a dutiable drug who informs against the other party in 
selling or buying a drug contrary to the statute is admitted to give 
evidence, and is indemnified from penalties ( 0 ). 


Part X.—Poisons. 

Skct. 1.— Sale. 

Sub-Sect. I—Who may SeU{p). 

988. Any person other than a wholesale dealer in poison (q) who, Penalty for 
whether by himself, or by an assistant who is under his personal fwlu other 
superintendence (/•), sella or keeps open shop for the retailing, registered 
dispensing, or compounding of poisons, not being a registered chemist, 
pharmaceutical chemist or chemist and druggist, is liable for each 
offence to a penalty of £5 (s). He is also, in that case, exposed to 


(f) Medicines ytninp Act, 1802 (42 Geo. 3, c. 56), s. 9, 

(j) JbiU., s. 13. 

(^) IhuL, B. 14. 

(/() Ihtd., s. 17. 

(t) Medicines Stamp Act, 1803 (43 Geo. 3, c. 73), a. 2. 

Ik) Ihtd., s. 5. 

\l) Ibid. 

\m) Medicines Stamp Act, 1802 (42 Geo. 3, c. 56), s. 28. 

(n) Stamp Duties Management Act, 1891 (54 & 55 Vict. c. 88 ), s. 20. 

(oj Medicines Stamp Act, 1802 (42 Geo. 3, c. 56), s. 15. 

\p) As to placing poisoned desh or grain which is calculated to destroy life, 
and as to selling poisoned grain, see titlo AanicuLTUKE, Vol. I., pp. 281, 285, 
and note (d), p. 385, post ; as tc/ the administration of poisonous substances to 
horses, cattle etc., see title Aniuals, Yol. 1., pp. 413, 414 ; as to administering 
and attempting to administer poisons for the purpose of endangering human life, 
see title Criminai. Law anu PaocEDuns, Yol. IX., pp. 693, 594; and as to the 
administration of drugs and poisons with intent to commit an indictable offence, 
see ibid., pp, 602—604. As to provisions alTecting trades generally, see., title 
Tbade and Tuade Unions. 

(g) Pharmacy Act, 1868 (31 & 32 Yiot. c. 121), s. 16, 

fr) Pharmaceutical Soctety v JVheeldon (1890), 24 Q. B. D. 683, 

(«} Pharmacy Act, 1868 (31 & 32 Yict. c. 121), s. 15. As to persons who 
notwithstanding this provision may sell poison under the Poisons and Pharmacy 
Act, 1908 (8 Edw. 7, c. 55), s. 2 , see p. 384, post, and for cases where, on a 
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Sect, 1. 
Sale. 


Sale by 
apoth^rles 
or yeterinaiy 
iBigeons. 

8ale of 
patent 
medicines. 

Sale by 
maatser 
of body 
corporate. 


What la a 
■ale, 


any liability to ^hich tie might bo liable in the absence of the 
foregoing provision (t). 

A registered pharmacentical chemist or chemist and druggie is 
liable to similar penalties if lie fails to conform to the regulations 
as to selling or compounding of poisons (a). 

989. The preceding provisions as to sale of poisons do not affect 
apothecaries nor veterinary surgeons, nor do they apply to dealings 
in patent medicines (b). 

The term “patent medicines” in this connection means a medicine 
which is the subject of existing (c) letters patent, and does not 
extend to other proprietary medicines (d). 

990. A body corporate carrying on the business of chemists 
may only keep, retail, and dispense poisons if this part of the 
business is managed by a registered pharmaceutical chemist or 
chemist and druggist whose name has been forwarded to the 
registrar of the Pharmaceutical Society (e) to be entered by him in a 
special register, and who dees not act in a similar capacity for any 
other body corporate, firm, or partnership (/). 

Sub-Sect. 2. — What coniiitKtes Sale. 

991. It is the acts of selling, compounding etc. which are 
prohibited, whether the person who does the <6 acts is a principal to 
whom the business belongs or anyone whom he employs to carry 
on the business (g). While the sale of a compound containing a 
scheduled poison is illegal (b), the sale of a substance which 
contains an infinitesimal quantity of poison does not constitute an 
offence (t). 

breach of regulationa under that Act, the uifeiider was hold to be liable to 
penalties under the Pharmacy Act, 18G8 (31 & 32 Yict. c. 121), ss. 15, 17, see 
Pharmaceutical Society y. Naeh, [1911] 1 K. B. 520; Pharmaceutical Society v. 
Jizei#, [1911] 2 K. B! 116. 

(f) A chemist would be liable to an action for damages if he were negli¬ 
gently to allow his assistant to dispense poison, and so cause injui-y to a 
customer {Pharmaceutical Society v. Wheeldon (1890), 24 Q. B. J), 683, per 
Hawkins, J., at p. 690). 

a) Pharmacy Act, 1868 (31 & 32 Viot. c. 121), s. 15. 

h\ Jbid.. 8 . 16. 

Pharmaceutical Society v. Hornsey (1894), 10 T. L. B. 492. 

'd) Pharmaceutical Society v. Piper tfc Oo., [1893] 1 Q. B. 686, followed in 
Pharmaceutical Society v. Armsem, [1894] 2 Q. B. 720, C. A., where opium was 
sold in a preparation called “ Pow^l’s Ilalsam of Aniseed.” Aa to proprietary 
medicines, see p. 377, ante. 

(e) As to his powers and duties, see p. 354, ante. 

If) Poisons and Pharmacy Act, 1908 (8 Edw. 7. o. 65), a. 3 (4). As to the 
practice of pharmacy by corporate bodies, see, fbrther, pp. 355, 366, ante. 

ig) Pharmaceuticat Soeie^ T. London and Provincial Si^ly Association (1880), 

5 App. Gas. 857, per Lord 6x!I.bobne, L.C., at p. 865; Aiarmaoeutical Society r. 
Hash, supra. 

(A) Pharmaceutical Society y. Piper <fe Co,, supra. There the defendants, a firm 
ef grocers, sold a bottle of proprietary medicine called ohlorodyne in the ordinaiy 
course of their bBsiness. The bottle contained one grain of morphia, which is 
one of the scheduled poisons, and the active principle of opium, it was l>roved 
that the whole bottle taken at once might kill a man. It was held that the 
defendants were rightly convicted. As to scheduled poisons, see note (t), p. 383, 
poet. 

(i) Pharmaceutical Society V. Delve (1893), 63 L. J. (q. s.) 360 whsre 
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The seller means the person on the spot, who keeps the shop, and 
has power to regulate the Bale(j). 

A person who, as agent for a company, takes orders for a 
substance containing poison, which substance, in consequence of 
these orders, is sent direct to the customer, is not a seller within 
the meaning of the statute (/c). 

Sect. 2. — Regulations as to Sale. 

Sub-Sect. 1. — Foiaont in General. 

992. Subject to the exceptions hereinafter mentioned, it is un¬ 
lawful to sell any scheduled {1) poison (m) either wholesale or retail, 

the defendant was charged with selling a preparation of morphine. Tha 
analyst did not estimate the acttial quantity, but said “ it was not a trace, but 
it was more ; it might be that the quantity is one-fiftieth of a grain per ounce, 
three-fiftieths of a grain in a bottle.” The court, in these oircumstances, 
refused to say that an offence had been committed. 

O') Templeman v. Trafford (1881), 51 L. J. (m. o.) 4. 

Vk) PharmacetUfcal Society y. li'/nte, [1901] 1 K. B. 601, 0. A. 

(l) f.e., any poison included in the schedule to the Poisons and Fharmaoy 
Act, 1908 (8 Edw. 7, o. 65). The following are termed ” Scheduled Foisons.” 

Part I. • 

Arsenic, and its medicinal preparations; aconite, aconitine, and their prepara¬ 
tions; alkaloids—all ppisonous vegetable alkaloids not specifically named in this 
schedule, and their s^ts, and all poisonous derivatives of vegetable alkaloids ; 
atropine, and its salts, and their preparations; belladonna, and all prepara¬ 
tions or admixtures (except belladonna plasters) containing O'l o^ more per 
cent, of belladonna alkaloids ; canthuridos, and its poisonous derivatives; 
coca, any preparation or admixture of, containing 1 or more ror cent, of coca 
alkaloids; corrosive sublimate; cyanide of potassium, and all poisonous 
cyanides and their preparations : emetic tartar, and all preparations or admix¬ 
tures containing 1 or more per cent, of emetic tartar ; ergot of rye, and pre¬ 
parations of ergots; nux vomica, and all preparations of admixtures con¬ 
taining 0'2 or more per cent, of strychnine; opium, and all preparations or 
admixtures containing 1 or more per cent, of morphine; piorotoxin; prussic 
acid, and all preparations or admixtures containing O'l or more per cent, of 
prussic acid; savin, and its oil, and all preparations or admixtures containing 
savin or its oil. 

Part II. 

Almonds, essential oil of (unless deprived of prussic acid); antimonial wine } 
cantharides, tincture and all vesicating liquid preparations oT admixtures of; 
carbolic acid, and liquid preparations of carbolic acid, and its bomologues con¬ 
taining more than 3 per cent, of those substances, except preparations for use 
as sheep wash or for any other purpose in connection with agriculture or 
horticulture, contained in a closed vessel distinctly labelled with the word 
” poisonous,” the ntimn and address of the seller, and a notice of the special 
purpose for which the preparations are intondud; chloral hydrate; chloro¬ 
form, and all preparations or admixtures containing more than 20 per cent, of 
chloroform ; coca, any preparation or admixture of, containing more than 
O'l per cent, but less than 1 per cent, of coca alkaloids; digitaiis; mercuric 
iodide; mercuric sulphocyanide; oxalic acid; poppies, all preparations of, 
except rod popiiy petals and syrup of red poppies {Papaver rhoeaa) ; precipitate, 
red, and all oxides of mercury; precipitate, white; stremhanthus; sulphonal; 
all preparations and admixtures which are not moluded in Fart I. of this 
sohMuIe and contain a poison within the meaning of the Pharmacy Acts, 
except preparations or admixtures the exclusion of which from this schedule is 
indicated by the words therein relating to carbolic acid, chloroform, and coo^ 
and except the particular acids hereafter referred to (see p. 385, poat). For tiie 
distinction between the first and second parts of the schedule, see p. 384, poat. 

(m) The Pharmaceutical Society (see p. 352, anfe) has power to deq)are by • 


889. 

SEOT. 1. 

Who1JI'‘ 

seller. 


Begulationa 
as to 

scheduled 

poUona. 
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Sbot. 2 . unless the box, bottle, or other cover in distinctly labelled with the 
Regnlationa name of the article, the word poison," and the name and address 
as to Sale, of the seller (n). He must give hie own name and address, not those 
of the person who supplied him (o). It is sufficient if he gives his 
trade name, even if it is not his personal name (p). 

^medureon 0 Q 0 poison mentioned in the first part of the schedule (g) 
may be sold to any pei-son unknown to the seller unless he is 
introduced by some person known to the seller. Further, on every 
sale of a poison mentioned in the schedule (g), the seller must enter 
the particulars of the purchaser’s name and address, and of the 
Poison book, purpose for which the poison is required, in a book to be kept for the 
purpose. To this entry must be affixed the signature of the pur¬ 
chaser or the person who introduces him. Any person selling 
poison in contravention of the above provisions (r) is liable to a 
fine not exceeding £5 for a first, and ifilO for a second or any sub¬ 
sequent, offence. The person on whose behalf any sale is made 
by any servant or apprentics is deemed to be the seller (s). 

Exceptions to 994. There are certain exceptions to the above provisions (r) in 
genera ru c. scheduled poisons (t). T’hus, the provisions as to the 

label containing the name and address of the seller do not apply:— 
Exports. (1) To articles to be exported from Great Britain by wholesale 

Wholesales, dealers; nor (2) to sales to retail dealers in the ordinary course 
Apothecary’s of wholesale dealing; nor (3) to any medicine supplied by an 
prescriptions, apothecary to his patient; nor ( 4 ) to an article forming an 
Inp^dienu ingredient of a medicine dispensed (?/) by a registered pharmaceu- 
medicinM. chemist or chemist and druggist; provided, in the last two 

cases, that the apothecary or chemist keeps a record of the sale 
and poison in a book to be kept by him for the purpose (v). Nor 
Doctors’and do the above provisions (r) apply to any medicine (w) supplied by 
prwriDHona ® qualified medical practitioner to his patient, or dispensed 

^ ■ by any registered chemist and druggist. But such medicine must 

be distinctly labelled with the name and address of the seller, and 
the ingredients thereof, with the name and address of the person to 

resolution that any other article ought to be deemed to be a poison. If such 
resolution is approved by the Privy Council, the name of the now Hubstauce is 
published in the London OazfUf, und after a month from the expiration of such 
advertisement the substance becomes n poison within the meaning of the Act 
(Pharmacy Act, 1868 (31 & 32 Vict. c. 12L), a. 2); and see Brown v. Leggett, 
[1906]1 K. B. 330. 

(n) Pharmacy Act, 1868 (31 & 32 Vict. c. 121), s. 17. As to the meaning of 
" seller,” see p. 383, ante. 

(o) Pharmacy Act, 1868 (31 & 32 Vict. c. 121), s. 17. 

j p) Edwards v. Pharmaceutiial Society of Ureui Britain, [1910] 2 K. £. 766. 

See note (1), p. 383, ante. 

See the text, anpra. 

Pharmacy Act, 1868 (31 & 32 Vict. c. 121), s. 17. 

See note (f), p. 383, ante. 

(u) H a person hand fide believes that ho is dispen-sing a prescription given by 
a medical practitioner, he cannot be convicted for soiling poison to a person 
unknown to him {Berry v. Henderson (1870), 39 L. J. (m. c.) 77). 

(v) Pharmacy Act, 1868 (31 & 32 Vict. 0 . 121), s. 17; see Berry v. Henderson, 
mpra. 

(w) ” The word ‘medicine’ is comprehensive enough to embrace everything 
which is to be applied medicinally, whether externally or internally ” (Berry v. 
Henderson^ supra, per Lusu, J., at p. 82). 
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whom it is sold or delivered, must be entered in a book kept for smt. a. 
that purpose (a). Regulations 

Sub-Sect. 2.—Particular Adds. as tO Sale. 

996. The following substances must not be sold by retail unless Skie of 
the box, bottle, vessel, wrapper, or cover is labelled with the name acidi. 
of the substance and the word “ poisonous " Sulphuric acid, nitric 
acid, hydrochloric acid, and soluble salts of oxalic acid. The King 
in Council may by Order add to the list. An offence is punishable 
by a fine not exceeding £5 (b). 

Sub-Sect. 3.— Poisons for Agricultural Purposes, 

996. The sale of certain poisons for agricultural purposes is the inaecticidfla^ 
subject of special regulation. Thus, the poisonous substances con- 8hc®p dips, 
taining arsenic, tobacco, or the alkaloids of tobacco which are to be tuicrs.^ 
used exclusively in agriculture or horticulture for the destruction of 
insects, fungi, or bacteria, or as sheep dips or weed killers, may (c) 

be sold by any person licensed by a local authority who conforms 
to the regulations as to the keeping, transporting, and selling of 
such poisons (c2). 

997. Licences are issued in accordance with rules and regula- licences, 
tions made by the Privy Council (c). Before granting a licence, the Eegulatiom. 
local authority must consider whether the reasonable requirements 

of the public as to the sale of such poisons are satisfied (/). 

Sub-Sect. i.~Araentc. 

998. In addition to the foregoing precautions, the following precaution! 
rules must be observed on the sale of arsenic:—(1) The poison, if 
colourless, must be mixed with soot or indigo, so as to colour it {g ); 


(a) Pharmacy Act, 1869 (32 & 33 Viet. c. 117), s. 3. 

(A; Poisons and Pharmacy Act, 1908 (8 Edw. 7, c. 55), s. 5. 

(c) Notwithstanding the Pharmacy Act, 1868 (31 & 32 Viet. c. 121), s. 15, 
which prohibits persons other than registered pharmaceutical chemists, or 
chemists and druggists, selling or keeping open shop for the sale of poison ; sco 
p, 355, ante. 

(d) Poisons and Phaimacy Act, 1908 (8 Edw. 7, c. d.*)), s. 2 (1). A person 
licensed under the Poisons and Pharmacy Act, 1908 (8 Edw. 7, c 55), who sells 
poisonous substances m breach of regul.-itions duly made—a-s, for example, by 
selling them in receptacles not duly labelled—may bo sued in the county court 
for the penalty imposed by the Pharmacy Act, 1868 (31 & 32 Viet, c. 121), s. 16 
(see pp. 367, 381, ante), in respect of the sale of poison by au unregistered person 
(Pharmaceutical Society v. Jacks, [1911] 2 K. B. 115). The unlicensed assistant 
of a person so licensed may not sell insecticide containing poison (Pharmaceu¬ 
tical Society y. Nash, [1911] 1 K, B 520). By the Protection of Animals 
Act, 1911 (1 & 2 Geo. 5, o. 27), s. 8 (a), it is an offence punishable by fine not 
exceeding £10 for any person to sell or give away, or cause to ho sold or given 
away, any grain or sera which has been rendered poisonous, except fur buna fide 
use m agriculture. 

(^ Poisons and Pharmacy Act, 1908 (8 Edw. 7, c. 66), s. 2 (3^ Eegulations 
madle under ibid., s. 2, will be found in the calendar of the Pharmaceutical 
Society, 1910, at p. 59 ; and as to forms of licence, and regulations relating to 
tile vessel in which the substance is to be sold, seo Statutory Buies and Orders, 
1911, No. 1080 (Poison, England and Scotland), dated 10th November, 1911> 
if) Poisons and Pharmacy Act, 1908 (8 Elw, 7, c. 65), s. 2 (2). 

\g) Arsenic Act, 1851 (14 & 15 Viet. o. 13), s. 3. • 
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Biot. 9. (2) the person to whom the poison is sold or delivered must be ol 

BegolattoikB mature age ( h ) ; (8) the occupation as well as the name and address 
astoEial^. of the purchaser must be entered in the poison book(t); and 
(4) if the purchaser is not known to the seller, and is introduced by 
some person known to both, this person must be present as a witness 
to the transaction, and must enter his name and address in the 
poison book {k). 


( h ) Arsenic Act, 18^1 (14 & 15 Yict. o. 13], s. 2. 

(1) Ibid ., B . 1. 

( k ) Ihd ., B. 2. Ab to the poison book, see p. 384, ante . 
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Past I. 
Intro¬ 
ductory. 

JHeaning of 
'‘Mttzopolis. 


KiAiilngof 
“ London," 


Part I.—Introductory (a). 

999. Conventionally the term Metropolis ” is used to designate 
tlio chief or capital town of a country or state, but in law it has 
a more limited application. When the term is used in an Act of 
Pai liament, or in any document having statutory authority, as a 
rule it is defined either expressly or by reference to the definition 
contained in the Metropolis Management Act, 1855 (b), as being 
deemed to include the City of London (c), and the parishes and 
places mentioned in certain schedules to that Act (d). 

1000. The term ** Metropolis ” must not be confounded with the 
term “London," which, in moderr 'legislation, is generally expressed 
to mean the administrative County of London (e), and since the 
area of that county may be varied from time to time (/), the term 
“ London ” cannot be regarded as having a constant and defined 
application to, or as necessArily meaning the same thing as “ Metro¬ 
polis," though in fact it often does so (</). 


(а) The following pages do not purport to contain an exhaustiTe account ot 
all matters that nmy conceivably fall within the HCtii>e of a work relating to the 
governing and good order of the Metropolis. As ^howu by the lists of cross- 
references appended to the table of contents of this title (see p. 391, ante), and to 
thatof title.LoCAi, Qovehnment, Vol. XIX., pp. 233—236, the majority of these 
matters are considered under other and inoie appropriate headings, b'urthor, 
many of the powers etc. of tho vaiious metropolitan authorities depend upon the 
provisions of local Acts which do nut fall within the scope of this work. The 
object of this title is to give a general survey of the system of metrojiolitun 
goveiTiinont, and to include a somewhat fuller reference to certain matters, 
eg., tho regulation of buildings in Loudon, which do not fall, or cannot 
conveniently be grouped, uuder other titles. 

(б) 18 & 19 Vict. c. 120. 

(c) See p. 400, post. 

{d) Metropolis Management Act, 1855 (18 & 19 "Vict. c. 120), s. 250. The 
designated schedules are those identified by the letters A, B, and C, and setting 
out by name tho parishes, districts, precincts, liberties, and places, which 
together constitute “ the Metropolis ’’ withm the meuniug of the Act; see 
note (A), p. 393, post. As to elections in metrojKilitau areas, see title 
Bijsctions, Vol. Xll., pp. 393 et sty. 

For the purposes of the Metropolitan Fire Brigade Act, 1865 (28 & 29 Vici.. 
0 . 90), the “Metropolis ” means the City of London and all other parishes and 
places for the time being within tho jurisdiction of the London County (Council 
as successors of the defunct Metropolitan Board of AVorks {ibid., s. 2). See 
p. 395, post. For the meaning of “ Metropolis ’’ as used in the Buii^ Acts, 
see title Bukiai. AND CKEMATiolf, Vol. III., p. 446. For “Metropolitan” as 
the title of an archbishop,' see title Eccdesiastical Law, Vol. XI., p. 387. 
See, further, note (g), infra. 

(e) E.g., the London'Building Act, 1894 (57 & 58 Vict. c. ccxiii.), s. 5 (40); 
tho London (Equalisation of Bates) Act, 1894 (57 & 58 Vict. c. 63), s. 4 (1); 
the Telegraph Act, 1892 (55 & 56 Vict. c. 59), s. 9; the labile Health (London) 
Act, 1891 (54 & 55 Vict. c. 76), s. 141. For the administrative County of 
London, see pp. 393 et seq., j>ost. 

(/) For alteration of area, see title Local Government, Vol. XIX., p. 377. 

(^) Tho term “ London ” is so indefinite as to denote different areas according 
as it is used in connection with the jui-isdiction of the Corporation of the City (see 
pp. 400, ■i22,poat), tiie London County Council (see pp. 393 et sm., poet), the police 
(see pp. 416,429, post), the magistracy (see title Maqistrateb, Vol. XIX., pp. 548, 
561—563, 621, note (o) }, the poor law guardians (see p. 415, poet), the Asylums 
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Part li.— Metropolitan Areas and 
Authorities. 

Skct. 1.— The Adminiatrative County of London. 

1001. The Metropolis {h) is an administrative county by the name 
of the Administrative County of London (t), and as such is within 
the jurisdiction of the County Council of the Administrative County 
of London, which is a body corporate and has perpetual Buccession 

Board (see p. 411, post), the Central Criminal Court (see title Courts, Vol. IX., 

р. 87), the Kegistrar-Geiieral (see title llEOiSTRATioir of Births, MAituiA.a£s, 
AKP I)eatus), the Metiopelitan Water Board (see p. 416, post), the goe com¬ 
panies (see title Gas, Vol. XV., p. 37.7), the Post Ollice (see title Post Office), 
or the Port of London (see p. 410, ptmt). For some general reference to these 
distinctions, see the Report of the Royal Commission on the City and County 
of liondou Amalgamation, Parliamentary Poper, 1894, Cd. 7493, p. 12. As to 
the London Bankruptcy District, soo title Bankruptcy and Insolvency, 
Vol. n., p. 47, noto (</). As to burial areas, see title Burial and Cremation, 
VoL III., pp. 600, 601. As to inotRipolitaii county courts, see title County 
Courts, Vol. VIII., p. 4ll. As to coronnrs' districts, see title CORONEUS, 
Vol. VIII., p. 213. For the jurisdiction of vanous local courts of London, see 
title Courts, Vol. IX., jrp. 176 — 17H. For the jurisdiction of the Consistory 
Court of London, see title JOcclesiastical Law, Vol. XI., pp. 607, 608. The 
term “liondon” has also to be considerod in connection with the right of 
medical practitioners, notaries and solicitors to practise theiein ; see, respectively, 
titles Mhdicine and Pharmacy, p. 309, ante; Notaries; Solicitors. 

When the woi-d “ Ijondon ” is used in a statuto, and is not thereby otherwise 
defined, it moans, stiictly, the City of London, and not “London ” or “ the 
Metropolis ” in the })opular application of those expressions; see lindmn v. 
Tooth (1877), 3 Q. B. J). 46, per CocKBURN, C.J., at p. 52; Serjeant v. />ale 
1877), 2 Q. B. D. 558, per Lush, J., at p. 5G8. A similar limitation would 
seem to be put upon the construction of the word “London” when used in a 
contract, unless the circuiiiNtaiices are such that the intention of the parties 
to use tho larger meaning is clcaily indicated ; see Malian v. May 13 

M. & W. 611; compare Taylor v. Neville (1878), 47 L. J. (q. n.) 254, C. A.; 
see title Deeds and Other 1nstru.\ients, Vol. X., p. 438, note (p). As to the 
construction of the word in a will, see IKa//ate v. A.-(J. (1864), 33 Beav. 384 ; 
and as to stage coaches, Dttcham v. Chiuis (1828), 4 Bing. 706; and cairicrs, 
Neckford v. Crntv’etl (1833), 6 C. & P. 242. 

{h) Meaning the City of London and the parishes and places mentioned in 
Schedules A, B, and C to the Motrojiolis Management Act, 1855 (18 & 19 Viet. 

с. 120), as amended by subsequent Acts (Local Govornment Act, 1888 (61 & 52 
Viet. c. 41), B. 100). The amending Acts were the Metropolis Management 
Amendment Act, 1886 (48 & 49 Vict. c. 33), tho Metropolis Management 
Battersea and Westminster) Act, 1887 (50 & 51 Vict. c. 17), and the Metropolis 
Management (Plumstoad and Hackney) Act, 1893 (56 & 57 Vict. c. 55). 
Some slight alterations rn the .scheduled lists are required by reason of tho 
operation of tho London Government Act, 1899 (62 & 63 Vict. c. 14), s. 16—22, 
and the various Orders in Council made in pursuance thereof, under which 
every part of the administrative county of London, outside the City, is situated 
in some borough and some parish, and no parish is situated in more than one 
borough or partly in a borough and partly in the City; and certain detached parts 
of panshos were transferred to ad,'|oining parishes and boroughs, certain areas 
from Surrey and Middlesex were brought into London, and cortaiu areas 
originally in London were transferred to Middlesex, Surrey, or Kent. See the 
report, dated 16th July, 1907, of the Commissioners under the London Govern¬ 
ment Act, 1899. The registration county of liOndou coincides with the 
administrative county. 

(•] Local Government Act, 1888 (51 & 62 Vict. c. 41), s. 40 (1). ^ 
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and a common seal {k), and is usually referred to as the London 
County Council (1). To this Council has been entrusted the 
management of the administrative and financial business of the 
county ( 7 /t), in the same manner as in the case of the other county 
councils, save in the following respects. The Council cannot 
levy a police rate within the Metropolitan Police District, and 
has no jurisdiction over the Metropolitan Police Force or the 
City of London Police Force (n), nor, as regards matters arising 
under the liiot (Damages) Act, 1886 (o), within the Metropolitan 
Police District or the City(p). If the Council exercise borrowing 
powers, it must do so in accordance with the provisions of the 
Acts relating to the Metropolitan Board of Works ( 3 ). The juris¬ 
diction to license houses or places for the public performance of 
stage plays only extends to such part of the county as is outside 
the jurisdiction of the Lord Chamberlain, but includes the City (r). 
The Council may grant licences for racecourses within a radius of 
ten miles from Charing Cross (a). The general powers as to the 
appointment and payment of medical officers of health (t), and the 
jurisdiction over main roads (u), are subject to the powers of the 
Corporation of the City and of the metropolitan borough councila (a). 


(%) Local Qovemment Act, 1888 (61 & 52 Yict. c. 41), ss. 79, 100. 

\l) See p. 418, poit. The powers of the County Council are statutory (London 
County Council v. A.-G., [1902] A. C. 165). 

(m) Local Government Act, 1888 (51 & 52 Yict. c. 41), s. 1. For the powers 
transferred to the councils of counties, see title Local Qotxrnmbnt, Yol. XIX., 
pp. 367 et aeq. 

(n) See p. 429, post, aud title PoLiCB. 

(o) 49 Sc 50 Yict c. 38. 

(p) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 93. 

(q) Ibid., B. 40(9): tbid., ss. 69, 70, are inapplicable to London. For 
borrowing powers, see p. 444, poat. 

(r) See Theatres Act, 1843 (6 & 7 Yict. o. 68), s. 3; and title Theatuks and 
Other Places of Entertainment. The jurisdiction of the Court of Aldermen 
as to music aud dancing licences within th 3 City was transferred to the County 
Council by the Local Government Act, 18S 9 (51 & 52 Yict. c. 41), s. 41 (1) (a). 
A swimming bath in Loudon may be liceni ed by the County Council for music 
or dancing or both (see Baths and Washhoui.es Act, 1896 (59 & 60 Yict. c. 59), 
BS. 2, 3). The Council also licenses cinematt^^raph entertainments (^nomato- 
raaph Act, 1909 (9 Edw. 7, o. 30) ; boo London County Council v. Bermondaey 
BioacojM Co. (1910), 27 T. L. B. 141). 

(a)^ cecourses Licensing Act, 1879 (42 & 43 Yict. c. 18), s. 3; see titl< 
Gaming and Wagering, Vol. XV., pp, 286, 287. 

(() See Local Government Act, 1888 (51 & 52 Yict. c. 41), ss. 17—19, 24 (o); 
Housing, Town Planning etc. Act, 1^9 (9 Edw. 7, c. 44), s. 70; and title 
Local Government, Yoh XIX., p. 346. 

(u) See Local Government Act, 1888 (51 &< 62 Yict. c. 41), ss. 11, 41 (4), as 
ofiFeotSd by the London Government Act, 1899 (62 & 63 Yict. c. 14), s. 6. The 
provisions of Part I. of the Highways and Locomotives (Amendment) Act, 
1878 (41 & 42 Yict. c. 77), with respect to main roa^, extend to the Motio- 
TOlis (Local Government A<^, 1888 (51 & 02 Viot. c. 41), s. 41 (4J); but an 
Order of the liocal Goveniment Board, made on the application of the 
Gounoil, under the Highways and Locomotives (Amendment) Act, 1878 
(41 & 42 Yict. c. 77), s. 16, that a road in the county, and outside me City, has 
eeased to be a main road, does not require confirmation by Parliament (London 
County Council (General Powers) Act, 1896 (69 & 60 Yict. c. clxxxviii.), s. 31). 
See also tide Highways, Stebets, and Bridges, Vol. XVI., p. 200. 

(o) See Public Health (London) Act, 1891 (64 & 65 Viot. o. 76), ss. 106—109; 
title PupLio Health and Local Administbation ; and pp. 402,422,430, poat. 
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The County Council has succeeded to the functions ol the Saor*!. 
managers of the Metropolitan Aeylums District (B) under the The 
Valuation (Metropolis) Act, 1869 (c), and the powers iand duties of Admiolf* 
the clerh to that body under that Act have been transferred to the tratlve 
clerk of the County Council (d). 

In other respects, the provisions of the Local Government Act, 

1888 (e), with respect to the powers, duties, and liabilities of Vaiiution. 
county councils, and the transfer of property, debts, and liabilities Application 
of counties to county councils, apply to the administrative County ^ 
of London in like manner, as nearly as circumstances admit, as if Act 
the quarter sessions, justices, and clerks of the peace of the counties 
of Middlesex, Surrey, and Kent had been, so far as regards the 
Metropolis, the quarter sessions, justices, and clerk of the peace for 
the administrative County of London (/). 

1002 . The London County Council succeeded to the powers. Transfer oi 
duties, property, debts, and liabilities of the Metropolitan Board ^wersof 
of Works, and the officers and servants of that Board became 
officers and servants of the Council (ff). This transfer gave the Works. 
Council jurisdiction with respect to main drainage (h); new streets, 
including formation, building line, naming and numbering of 
houses; street improvements; height of buildings; width of streets 
the regulation and supervision of building operations; dangerous 
structures ; temporary structures (i) ; Thames bridges, tunnels and 
embankments (k); unhealthy areas and houses; housing of the 

(h) See p. 411, post. 

(c) 32 & 33 Viet. e. 67; see title Bates .4105 Bating, 

(d) Local Government Act, 1888 (61 & 62 Viet. c. 41), s. 44, 

(e) 51 & 62 Viet. o. 41. 

(/) Ibid,, B 40 (6); see t6id., s. 40 (7), as to the apportionment of property, 
debts, and liabilities. 

(y) Ibid., Bs. 40 (8), 118 (14); Metropolis Manaf^ement Act, 1856 (18 & 19 
Viet. c. 120), BS. 136,137,138. The Metropolitan !^ard of Works has ceased to 
exist. The bye-laws, orders, and regulations of the Board in force at the date 
of transfer wore continued in force (see Local Government Act, 1888 (51 db 52 
Viet. c. 41). s. 123). As to transferred officers and compensation for loss of 
offlrp, see title PuBi.ifJ Authorities and Pubhc Officers. 

(b) See title Sewers and Drains. 

(•) See pp. 406, 463, 470 e< neq., posf, and title HIGHWAYS, Streets, and 
Bridges, Vol. XVI., pp. 198—211. 

(it) The powers of the .■justices of the City of London with respect to county 
bridges wore transferred to the London County Council by virtue of the Local 
Government Act, 1888 (51 & 52 Viet. c. 41), ss. 3 (viii.) 41 (1) (b). The 
Council took over from the Metropolitan Board of WorkSj under ihd., s. 40 (8), 
the following bridges over thtf Thames:—Hammersmith, Putney, Wands¬ 
worth, Albert, Chelsea, Vauxhall, Lambeth, Westminster, and Waterloo, 
slIbo Deptford Creek Bridge. These, are now county bridges (London County 
Oounoil (General Powers) Act, 1895 (58 & 59 Viet. o. cxxvii.), s. 46). The 
footbridge at Charing Cross belongs to the South-Eastern Bailw^ Company, 
but the public have a right of footway thereover (Metrbpolm Toll Bridges Act, 

1877 {4m & 41 Viet. c. xeix.) The Council also oontrolB the Victoria 
Embankment, with Cleopatra’s Needle (see Monuments Metropolis) Act, 18TS 
(41 A 42 Viet. c. 29)), the Albert Embankment, and the Chelsea Embankment. 

Spemal powers as to lighting the Victoria Embankment and. Westminster and 
Waterloo Bridges were conferred by the London County, Council (General 
Powers) Act, 18)93 (66 & 67 Viet. c. fioixxi,),.s. 20. The Goiuicil mo^rovide 
and TUftint ain sanitary conveniences on tne Victoria Embankment 
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working classes (/); parks, gardens, squares, commons, and open 
spaces (w)j f?8'8 testing (w); tramways (o); explosives (p); protec¬ 
tion from fire (q ); public health and sanitation (r); and many other 
matters, together with powers as to borrowing, rating, and 
finance («). 

1003. Beyond the powers so transferred- and those exercised 
in common with other county councils, many powers and duties 
have been specially conferred upon the County Council by both 
public and private Acts of Parliament (t). The Council is a 
highway authority for the purposes of Part II. (which deals with 
road improvement) of tho Development and Hoad Improvement 
Funds Act, 1909 (u), as rospoc:t8 the administrative County of 
London (a); a local authority for the protection of dangerous 
places on canals (b), and for I’art I. of the Childi’en Act, 1908 (c) 
(which deals with infant life protection), and it may institute pro¬ 
ceedings under Part II. of that Act (r) (which deals with the preven¬ 
tion of cruelty (d )); and it is the authority for making exemption 
orders us regards lights on vehicles {<•). 


Comity (’f)uncil (Oflnoral Powers) Act, 111 11 (1 & 2 Goo, 5 , c. Ixiii.), s. 1,1). As 
to spcfiJil powers with regaid to suliways etr , eoo pp. 1198, 405, jtost . Ah Ia) the 
('ity bridges, see p. 42S, fiost. Hee alxo title Ifrauvr.' rs, S'l'liEJiTS, \nt) Bkidoes, 
Vol. XVI.. p. 200. 

(/) See title Puur.ic irKAi.TU and Locad Adminihi'iiatiow. 

(»«) 8oo Motmpolitan Hoard of Works Act, 1877 (40 & 41 Viet. c. viii.); Metro¬ 
politan Hoard of vVoiks (Vaiious Powers) Act, 1887 (60 & 61 Viet. o. ovi.); 
London CJouncil (Gcnornl Powers) Act, 1890 (63 & 64 Viet c. eexliii.), ss. 14— 
21 ; J.ondon ('omityCouncil (Oi-neral Powers) Act, 1898 ((il & 62 Viet. c. 
ccxxi.), H 61; London County ('ouncil (General Powers) Act, 1905 (5 Edw. 
7, e ccvi.), ss. 30 — 32; Town Gardens Protection Act, 1863 (26 & 27 Viet, 
e. 13), Metropolitan Oomraons Act, 1866 (29 & 30 Viet. c. 122); Metro¬ 
politan (’ominous Amendment Act, 186‘J (32 & 33 Viet. c. 107) ; Commons Act, 
1876 (39 & ‘10 Viot. o. 56), ss. 20, 30, 31 ; Metrcmolitan Commons Act, 1878 
(41 & 42 Viet c. 71); Open Spaces Act, 1906 (6 Edw. 7. c. 25), ss. 16 (2), 19 ; 
and titles Commons and Rights of Common, VoI. IV., p. 610 ; Open Spaces 

AND RECBE.VTION GhOUNDS- 

(w) See title Gas, Vol. XV., pp. 376 — 393, for gas supply in the Metropolis, 
and p. 390, for gas examiners. 

i o) See title Tramways and Light Railways 
p) See title Explosives, Vol. XTV., pp. 355 ft mp 

q) See pp 417,488, post; and titles roRONER.s, Vol. VIIT., p. 296; Factories 
AND Shops, Vol. XIV., p. 467; Public Uealtii and Local Administration. 
(r) See title Public Headth and Local Administration. 

(s) See p. 438, post, and title Rates and Rating. 

\t) A list of these statutes for the time l^ing in force is appended to the 
annual report of tho London County Council. 

(»x) 9 Edw. 7, c. 47. 

( a ) / bid , a 15; see'title HIGHWAYS, Streets, and Hridoes, Vol., XVI., 

p. 201. 

(6) Canals Protection (London) Act, 1898 (61 ft 62 Viet. c. 16); see title Rail¬ 
ways AND Canals. 

(c) 8 Edw 7, c. 67. 

( d ) Children Act, 1008 (8 Edw. 7, c. 67), ss. 10 (1), 34 (2); see title 
Infants and Children, Vol. XVII., p. 162. 

(e) Lights on Vehicles Act, 1907 (7 Edw. 7. c. 46), a. 3 (6); see title Street 
AND Aerial Traffic. The Council may presorite that vehicles shall carry a 
light of particular colour durmg the hours of darkness {4dainson Millsr 
(1900), 18 T. L. R. 186). 
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1004. The County Council may conduct inquiries and negotia- Sbot. i. 

tions relative to markets and market rights not the property The 
of or under the control of the Corporation of the City, and the Adnjlnls- 

expediency of establishing new markets in or near the administra- trattve 
tive county, and may pay the expenses of such inquiries, not 
exceeding il,000, out of the county fund(/); and may expend 
money, not exceeding, unless under express powers, i‘1,000 in any Markets, 
one financial year, in investigating subjects of general importance investiga- 
to the inhabitants of the county as such (g). 

1005. The County Council may purchase by agreement buildings Places of 
or places of historical or architectural interest, or works of art, and 

may undertake, or contribute towards, the cost of preserving, main¬ 
taining, and managing any such buildings or places; and may 
erect and maintain, or contribute towards the provision, erection. Works of art 
and maintenance of works of art in London (h), and towards the 
exhibition and preservation of works of art and objects of historical, 
antiquarian, or other public interest (t). 

1006. The County Council exercises in London the powers as to Aiioiiucuts. 
allotments, the expenses being defrayed and money being borrowed 

under and in accordance with the Local Government Act, 1888 {h). 

1007. Both the County Council and metropolitan borough conn- Disused 
cils may erect lavatories and conveniences upon a disused burial 
ground under their control, subject to obtaining a faculty for the 
purpose in respect of a ground which has been consecrated {t). 

1008. The County Council may maintain or subsidise bands Music, 
to provide music in parks, gardens, open spaces, and in any 

place within the county (»f), and may establish and maintain an Ambulances, 
ambulance service {n). 

1009. The County Council has important powers in relation 
to the execution of works on the river Thames (o) for purification 

(/) liondon County Council (General Powers) Act, 1891 (54 & 55 Viet c. ccvi.), 

B. 70. As to the rights of the City Ooipoiation m respect of markets, see p. 428, 
poH, as to markets generally, see title Mauksts and Fairs, pp. 1 et aeq., ante. 

(</) London County Council (General Powers) Act, 1893 (56 & 57 Vict. 
c. cczxi.), s. 12. 

(A) London County Council (General Powers) Act, 1898 (61 & 62 Vict. 
c. ccxxi.), B. 60. 

(i) London County Council (General Powers) Act, 1906 (6 Edw. 7, c. cl.), 

BE. 30-~38. 

(A) Small Holdii^s and Allotments Act, 1908 (8 Edw. 7, c. 36), s. 36. The 
Local Government Board may confer on any sanitary authority in the adminis¬ 
trative County of London the powers of a parish council as to allotments (Local 
Government Act, 1894 (56 & 57 Vict. c. 73), s. 33 ; and see title Allotments, 

Vol. L, pp. ,343, 360. 

(J) London County Council (General Powers) Act, 1900 (63 & 64 Vict. 
c. oclxviii.), B. 29. As to such faculties, see titles Burial anp (htEMATlo^, 

Vol. m., p. 423 : Ecolesiastioal Law, Vol. XI, p. 540, 

(m) London Council (Oeneral Powers) Act, 1890 (53 & 54 Vict. o. ooxliii.), 

B. 21; London County Council (Geneial Poweis) Act, 1893 (56 & 57 Vict. 
e. ccxxi.). a. 18. 

(n) Metropolitan Ainbulanoes Act, 1909 (9 Edw. 7, c. 17). This power does 
not extend to the City. 

(o) The Thames above Teddington is under the control of the Co^servatora 
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Sbot. 1. purposes [p), and on the river and its tributaries, within the limits' 
The of the Metropolis, for the prevention of floods and the mainten- 
Admlnts- anco of the river banks, and may require such works to be executed 
trathre by the Corporation of the City, or metropolitan borough councilsj 
Cotii^ of or the owners of particular premises, and in default may itself do the 
work ( 9 ). 

flood works to be constructed on the river Lea by pr under the 
requirements of the Council must first be approved by the Lea 
Conservancy Board (r). 

The Council controls and works the ferry across the Thames at 
Woolwich Woolwich, and has made bye-laws for its regulation (s); it possesses 

ferry. Special statutory powers to run a service of steamboats on the 

river (t), and maintains, repairs, and lights the subways under the 
Thames at Woolwich (a) and Eotherhithe (I/). 

MlscelUneotu 1010. other special powers relate to the manufacture and sale of 
powers. ice-cream (c), the licensing and control of common lodging-houses 
and their keepers (d), the provision of accommodation for retail street 


(see p. 413, post), and, below that poiut, of tbo Port of London Authority (see 
pp. 410, 414, poat). 

( p) Meti’opolin Management Amendment Act, 18.>8 (21 & 22 Viet. c. 104), s. 2. 
As to the consent of the Admiralty, see thtef., s. 27 ; Browtdow v. Metro^hian 
Board of Worha (1863), 13 0. B. (n. s.) 768. 

(fjf) See Metropolis Management (Thames River Prevention of Floods) Amend¬ 
ment Act, 1879 (42 & 43 Viet. c. oxcviii-); Metropolitan Soard of Works 
(Various Powers) Act, 1882 (45 & 46 Viet. c. Ivi.), ss. 46 —48 ; London County 
Council (General Powers) Act, 1907 (7 Edw. 7, c. clxxv.), ss. 41—44. 

(r) Motropolis Management (Thames River Prevention of Floods) Amend¬ 
ment Act, 1879 (42 it 43 Viet. o. cxcviii.), s. 19. As to the regulation of 
works under or over the river Lea, see Metropolis Management Amendment 
Act, 1868 (21 & 22 Viet. c. 104), a. 30. 

(«) Metropolitan Boaitl of Works (Various Powers) Act, 1886 (48 A 49 Viot. 
c. clxvii.b ss. 14—23; London County Council (General Powers) Act, 1892 
(55 & 66 Viet. c. ccxxxviii.), s. 39; London County Council (General Powers) 
Act, 1894 (57 & 68 Viet. c. cczii.). ss. 5—7; Thames Tunnel (North and South 
Woolwich) Act, 1909 (9 Edw. 7, c. Ixviii.). 

(i) Thames River Steamboat Service Act, 1904 (4 Edw. 7, c. edii.); Thames 
River Steamboat Service Act, 190*1 ^meudineut) Act, 1908 (8 Edw. 7, c. zcviii). 
The service has been suspended. For the power to .charge tolls in respect of 
piers and landing-places, see ibid. 

(а) Thames Tunnel (North and South Woolwich) Act, 1009 (9 Edw. 7, o. Ixviii), 

B. 6. 

(б) Thames Tunnel (Rotherhitho and Ratcliff) Act, 1900 (63 & 64 Viet, 
c. ccxix.); London County Council: (General Powers) Act, 1909 (9 Edw. 7, 
c. exxx.), s. 62. 

(c) Tioridon County Council (Geofeiul Powers) Act, 1902 (2 Edw. 7, c. clxxiii), 

ss. 42—44. Proceedings Under these provisions are instituted by the borough 
couuctIb as sanitary authorities, and they receive the penalties (liondon County 
Council (General PoWer^ Act, 1904 (4 imw. 7, o. coxliv.), a. 48); and see titte 
Foon AND Dhugs, Vol. XV., p. 70. ^ , , 

(d) The former jurisdiction of the Commissioners of Police of the Metropolis 
as tho local authority in the administrative county under the Common Lodging 
Houses Acts, 1851 and 1853 (14 & 15 Viet, c, 28; 16 & 17 Vict. t. 41), wa$ 
transferred to the County Council by tbe Local Government Soard’s Pro¬ 
visional Orders Confirmation (No. 12) Act, 1894 (57 & 58 Vict. c. exxiv.); 
London County Council (General Powers) Act, 1902 (2 Edw. 7, o. clxxiiLX 
ss. 46--57; London County Council (General Powers) Act, 1904 (4 Edw. 7, 
c. colxiv.), 8. 47 ; London County Council general Powers) Act, 1907 
(7 Edw. '7, 0 . clxxv.), s. 79; sea also Public Health Acts Amendment Art, 
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vendors (e), the licensing of depots for the reception of horses for 
slaughter or the (greases of dead horses (/), the registration of 
employment agencies {g), the maintenance of a golf course in 
Hainhault Forest (h), and the appointment of special constables (i). 
The duties of the Council under the London Building Acts (k), the 
sanitary powers of the Council (1), and its position as a local educa¬ 
tion authority (m), are dealt with elsewhere. 

1011. In addition to the general powers of a county council to 
promote or oppose bills in Parliament (n), the County Council 
may promote bills when it appears that further powers are 
required for the purpose of any work for the improvement of the 
Metropolis or the public benefit of tho inhabitants, including the 
provision of parks, pleasure grounds, places of recreation and open 
spaces (o), or relating to the supply of water in London (jp). 

1012. The County Council has the same general power of 
expending public funds in prosecuting or defending any legal 
proceedings necessary for the promotion or protection of the 
interests of the inhabitants of the county as has the council of a 
municipal borough under the Borough Funds Acts (g); but in the 
case of the County Council no consent of the electors is necessary (r). 


Sbot, 1. 
The 

ASmtoia - 

trafln 
County of 
London. 


Bills ia 
Parli»meat. 


Legal 

proceedingt 

generally. 


1907 (7 Bdw. 7, c. 63), ss. 69—76, and title Pdblic Health and LoOal 
Auministbation. 

(c) London County Council (General Powers) Act, 1903 (3 Edw. 7, o. clxxxvii.), 
88. 50—62. As to pedlars, sec title Markets and Paths, pp. 67 et teq., ante. 

(/) London County Council (General Powers) Act, 1903 (3 Edw.’7, o. clkxxvii.), 
88. 63—56 : see titles Animals, Vol. I., p. 412 ; Publio Health and Local 
Administration. 

(ff) London County Council (General Powers) Act, 1910 (10 Edw. 7 & 1 
Geo. 6, c. cxxix.), bb. 20—28. The County Council may make bye-laws as to the 
condu^ of such agencies. As to compolliug the Council to hear an application 
for a licence for an employment agency, see It. v. London County Council, Ex 
^rte Thornton (1911), 27 T. L. B. 422. In the City these powers are exercised 
Dy the Corporation. See also title "Work and Labour. 

(h) London County Council (General Powers) Act, 1909 (9 Edw. 7, c. exxx.), e. 56. 

(t) Loudon County Council (Oonoral Powers) Act, 1910 (10 Edw. 7 & 1 Goo. 6, 
e. cxxix.), B. 44; see title Police. 

(A) See p. 470, poet. 

(l) See pp. 409. 463, post, and title Public Health and Local Adminis¬ 
tration. 

(m) See title Eduoation, Yol. XII., p. 52. Under the Loudon County Council 
(General Powers) Act, 1911 (1 & 2 Geo. 6, c. Ixiii.), s. 15, notices required 
to be giren under the Children Act, 1908 (8 Edw. 7, c. 67), a. 122 (cleansing 
of Terminous children), may be issued by the clerk to the County Council. 

(n) See Local Go?ernm8nt Act, 1888 (50 & 51 Viet. o. 41), s. 15; County 
Cbuncils (Bills in Parliament) Act, 1903 (3 Edw. 7, c. 9). The provisions of the 
Boi-ough Funds Act, 1872 (36 1ft 36 Yict. c. 91), were applied to the County 
Council by ^e Local Government Act, 1888 (51 A 52 Yi^. c. 41); see, gener¬ 
ally, title Local Government, Yol. XIX., pp. .380 et seg. As to promotion of 
bills in Parliament, generally, see title Parliament. 

(o) Metropolis Management Act, 1865 (18 ift 19 Yict. c. 120), a. 144; Metropolis 
Management Amendment Aot, 1866 (19 & 20 Yict. o. 112), s. 10. 

(jp) I«nd6n Water Act, 1892 (55 A 56 Yict. e. exxx.), s. 2; but see the Metro- 
toolM Water Aot, 1902 (2 Bdw. 7, o. 41), and title Water Sumly. ^ 

(g) 1872 (36 & 36 Yict. o. 91); 1903 (3 Edw. 7, c. 14); see title Local 
Government, Vol. XIX., pp. 880,381. 

(r) Local Government Act, 1888 (61 & 62 Yict. o. 41), s. 16; County Councils 
(Bills in Parliament) Act, 1903 (3 Edw. 7, o. 9), s. 1 (1), (6); and see title 
Looai» Government, Yol XIX., p. 881. • 
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The expenses incurred are general county ezpehses, unless the 
Council declares them to be special expenses : against such a 
declaration the overseers of a parish aggrieved may appeal to the 
Jjocal Government Board ($). 

The County Council is exempt from all provisions requiring 
recognisances to be entered into by parties to appeals or other 
legal proceedings (t). 

Sect. 2.— The City of London, 

1013. The expression “ the City of London includes all parts 
formerly within the jurisdiction of the Commissioners of Sewers 
for the City of London {u). The Commissioners have been abolished, 
and their powers, authorities, and duties have been transferred to 
the Common Council of the City of London (i;), who would seem, 
therefore, to exercise jurisdiction-over much the same geographical 
area, which is about a square mile in extent; comprising the area 
between the old City walls and certain liberties without the walls (t^). 
For the purposes of the Lom^on Government Act, 1899 (x), the Inner 
and Middle Temples are deemed to be within the City of London (a). 
For certain very limited purposes the Corporation of the City 
has jurisdiction in tho ancient borough of Southwark (h). The 
City is not a metropolitan borough (c), and comprises but one parish 
for all purposes other than ecclesiastical charitable, or those 
relating to taxation (d). 

1014. The City of London is divided for the purpose of its 
municipal government into twenty-five wards of unequal size, which 

(а) Couuty Oouiicils (hills in Parliament) Act, 11K)3 (3 Edw. 7, c. 9), s. 1 (2), 

(3). 

(<) London County Council (General Powers) Act, 1893 (66 & 67 Vict. 
0 . ccxxi.), s. 11. 

(u) Metropolis Management Act, 1866 (18 & 19 Yict. c. 120), s. 250 ; Loudon 
Building Act, 1894 (67 & 58 Vict. c. ccxiii.), s. 6 (43). Eor tho extent of the 
jurisdiction of the Oommissionera of Sewers, see City of London Sewers Act, 
1848 (11 & 12 Vict. c. clxiii ), s. 202. 

(v) City of London Sewers Act, 1897 (60 & 61 Vict. o. cxxxiii.); see pp. 426, 
428, post, 

{w) By Oitiers in Council made pursuant to the London Govemment Act, 
1899 (02 & 63 Vict. c. 14), s. 17, the area of tho City was slightly lessoned. 

(x) 62 & 63 Vict. a 14. 

fo) ifctd., 8. 22. 

(б) Certain parishes in Southwark and Newington are constituted as the 
metropolitan borough of Southwark, .ut the Mayor, Commonalty, and Citizens, 
and tho Court of Aldermen of the City of London, appoint certain officers and 
may exercise certain powers within tho borough (see lioudon Government Act, 
1899 (62 & 63 Vict. o. 14), s. 16 (3)). The Corporation appoints the steward and 
high bailiff of Southwark, the coroner for Southwark, and the judge of the 
Southwark Borough Court (see title Courts, Vol. IX., p. 202), and is lord of 
three manors in the borough. The City mstices hold courts of quarter sessions 
for Southwark (see titles Courts, Vol. IX., p. 203; Ma.oistuai'es, Yol, XIX., 
1>. 622). 

(c) London Goyemment A^t, 1899 (62 & 63 Vict. c. 14), s. 1. But ibid., a. 7, 
deaung with expenses iuoidenhil to the transfer of powers and duties, 
applies as if the Common Council were the council of a metropolitan borough 
(tbid., 8. 7 (3)); see p. 402, post. For educational purposes, too, the City is in 
the same position as a metropolitan borough (Education (London) Act, 1903 
(3 Edw. 7, c. 24), s. 4 (2)); see title Educatiox, Vol. XIL, p. 63. 

(d) Oil^ of Loudon (Union of Parishes) Aet, IWl (7 Edw. 7, o. cxl.), a. 6. 
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between them return two hundred and six common councillors to 
the Court of Common Council (e). 

1015. The City is a distinct and separate county for non-adminis- 
trative purposes, under the name of the County of the City of 
London, but if and when the Mayor, Commonalty, and Citizens of 
the City assent to jurisdiction being conferred therein on the justices 
and court of quarter sessions of the county of London, such juris¬ 
diction may be conferred by commission under the Great Seal (/). 

The City is also a separate county for the purposes of the Militia 
Act, 1882 ig), and the Commissioners of Lieutenancy of the City act 
as the lieutenant of the county (h). 

1016. The City has two sherifl's who are elected in Common Hall (i) 
on Midsummer Day, and, after having been approved by the 
Sovereign, are sworn in at the Guildhall on the 28th September ( 7 ). 
Refusal to accept office entails a tine of £200, unless the person 
claiming exemption can show that he is not worth £80,000 (/c). 
The sheriffs of the City have no authority except in the City ([). 

Skct. 3 .—The County of London. 

1017. For non-administrative purposes, such portion of th^ 
administrative county of London, excluding the City, as forms part 
of the geographical counties of Middlesex, Surrey and Kent, is 
severed from those counties and formed into a separate county by 
the name of the County of London, with a sheriff, a commission of 
the peace, and a court of quarter sessions. All enactments, laws, 
and usages with respect to counties in England and Wales, and to 
sheriffs, justices, and quarter sessions, apply, so far as circumstances 
admit, to the County of London (m). 


(e) For a list of the waida and of the mimher of councillors returned to each, 
pee Slattniipiit of the Corporation to the Iloyal Comnussioii of 1893. The ward 
of Biidge Without does not return a common oouncilman, but has an alderman, 
who IS, iit practice, the senior alderman who has passed the ohair; see note (c), 
p. 424, »os<. 

(/) Local Government Act, 1888 (51 & 62 Viet. c. 41 ), s. 40 (3). For the Great 
Seal, see title CoNSTiTDTioyAL Law, Vol. VIL, pp. 8—17, 60, 61. As to the 
court of quarter sessions for the Citv, see titles (JoiiiiTS, Vol. TX., pp. 177, 178; 
Maoistrates, Vol. XLX., p. 622. The Tithe Commutation Acts do not apply 
to the City (Tithe Act, 1836 (6 & 7 Will. 4, c. 71), s. 90). For tithe in the City, 
see title Ecclesiastical Law, Vol. XI., p. 762. 

(y) 45 & 46 Viet. c. 49, s. 50; Territorial and Eeserve Forces Act, 1907 
(7 Edw. 7, 0. 9), 8. 38 : see title Hoyal Forces. 

(A) See Militia Act, 1882 (46 & 46 Viet. c. 49), a. 60; Local Government Act^ 
1888 (51 & 52 Viet. c. 41), ss. 59 (2), 91. 

t) See p. 429, post. 

Act of the Common Council, 1878. 

r; Half the penalty is paid to tho Freemen’s Orphan School and half to the 
persons who actually take up the office of sheriff. No one can he cimipellod 
to serve a second time. 

(l) Local Government Aot, 1888 (51 & 52 Viet. e. 41), a. 41 (8). Ae, to 
sheriffs generally, see title Suekifes and Baili’ts. 

(m) Local Government Act, 1888 (61 & 52 Viet. c. 41), s. 40 (2). The old 
Liberty of the Tower has been merged in the County of London; see tbid., 
B. 48 (1), and Order in Council dated 30th April, 1894 {London fJazette, 
nth May, 1894, p. 2669), by which it was povidea that the former exclusive 
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For purposes conneeted with legal proceedings the counties of 
London and Middlesex are deemed to be one county (n). 

1018. The clerk of the peace for the County of London must be a 
HO})arate officer from the clerk of the London County Council, and, 
subject to the directions of the quarter sessions, has charge, of, and 
is responsible for, the records and documents of those sessions and 
of the justices out of session (o). 

Sect. 4. —The Metropolitcvn Bormight. 

1019. The whole of the administrative County of London, exclusive 
of the City of London (p), is divided into twenty-eight metropolitan 
boroughs, for each of which a borough council has been established 
and incorporated (q). To such councils have been transferred the 
powers, duties, property, and liabilities (r) of the elective vestries 
and district boards (a) that formerly exercised jurisdiction over any 


jurisdiction of the Tower should cease, and that the Liberty should be united 
with and form part of the tJounty of London for all purposes for which the* 

i ’ustices of the Liberty had hitherto exercised separate jurisdiction. The 
ieutenant and the sheriff of the County of Ijondon are appointed by the Crown, 
and the sheriffs of the City have no authority therein (Local Government Act, 
1888 (61 & 52 Viet. c. 41), ss. 40 (2), 41 (8), 91). Tlin Militia Acts apply to the 
County of London as they apply to other counties (ibid., s. 91). For the 
quarter sessions for the County of London, and the chairman and deputy-i 
wairman thereof, see title Maqistrates, Vol. XIX., p. €21. The London 
County Council, not the Standing Joint Committee of Quarter Sessions and 
County Council, decides whore the courts of quarter sessions shall he held in 
the conniy (County of London Standmj Joint Committee v. London County Couneil 
(1911), 27 T. L. E. 473). It is for the County Council to determine whether 
any and what new site for a court-house should be acquired, but for a Standing 
Joint Committee to detoimine what accommodation shall bo provided on the 
site, and when the committee has decided the County Council must provide the 
accommodation demanded (ibid., at p. 667). For the application of enactments 
relating to juries, see title JU 1 ITE.S, Vol. XVIIl., pp. 230, 238. 

(«) Local Government Act, 1888 (61 & 52 Viet. c. 41), s. 89. 

( 0 ) Ibid., s. 83 ni). As to the appointment, duties, and office of the clerk 
of the peace and the appointment of a deputy, see titles Local Govsbnmsitt, 
Vol. XIX., p. 343; Magistrates, Vol. XIX., p 624. 

( p) The boundaries of the boroughs were fixed by Orders in Council made 
pursuant to the London Government Act, 1899 (62 & 63 Vict. c. 14), ss. 1, 
15—22. For a list of these Orders, see Stat. B. & 0„ 1900, p. 988. 

(?) London Government Act, 1899 (62 & 63 Vict. c. 14), ss. 1, 17, and Orders 
in Council made thereunder; see Stat. B. & O., 1900, Nos. 380—407 inclusive, 
and p. 430, post. 

(r) The expressions “peVers," “duties,'’ “property,” “liabilities,” and 
“ powers, duties, and lia1r‘4ities,” have respectively the same meanings as in 
the Local Government /.ct, 1888(51 & 52 Vict. c. 41) (London Government 
Act, 1899 (62 & 63 Vict. 0 . 14), n 34). An action for damages will lie for 
neglect of duty (Hdborn Union Cmrdiana v. St. Leonard, Shoreditch, Veitry 
(1876), 2 Q. B. D. 146; Medc v. Whiteckanel Board of WorTtt (1860), 2 F. & P. 
144). 

(«) The expression “elective vestry” menus any vestry elected under the 
Metropolis Management Act, 1855 (18 & 19 Vict. c. 120) (Lbndon Govern¬ 
ment .'Vet, 1899 (62 & 63 Vict. c. 14), s. 34). The Metropolis Management Act, 
1855(18 & 19 Vict. 0 . 12^, set up the Metropolitan Board of Works (now 
superseded by the London Cfounty Council (see p. 395, ante)) as the administra¬ 
tive centre for the local government of London, and twenty-three electiv^ 
vestries pd fifteen district boards of works, which were abolished by 
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part of the area now comprised in the borottgh, Inolading their 
powers and duties under any local Act (6). In case of' doubts as to 
the extent of any such transfer the decision of the Hig h Court may 
be obtained (c). 

1020. Woolwich, which formerly occupied a unique position in 
the scheme of metropolitan local government, has been brought into 
line with the rest of the Metropolis, and now constitutes a metro* 
politan borough, and is subject to the general law applying to 
metropolitan boroughs and to the various enactments applying to 
London. The borough council, however, still retains the old rights 
of the local board to make contributions for the purpose of technical 
education {d) and to carry on a market (e). 

1021. By virtue of this transfer, or under subsequent legislation, 
a borough council have the powers and duties of surveyors of 


London OoTornment Act, 1899 (82 & 63 Viet. c. 14), and their functions taken 
over by the metropolitan borou;^h councils, which were declared to he the 
Buooessors of the old bodies (tbid., b. 4 (t)}. Acts of Parliament referrin^r 
to the latter are to bo construod with due regard to this substitution ana 
transfer a. 31 (2)}, but referonces in any Act passed before the 13th July, 
1899, to a borough are not to be construed aa 'referring to a meti’opolitan 
borough, unless applied thereto by or under the Loudon Government Act, 1899 • 
(62& 63 Viet. o. 14), or some subsequent enactment (tbid,, a. 31 (1) ). Generally 
speaking, the powers of a borough council extend to the whole of the borough, 
hut where a power under an Act relates only to some part of a borough, the 
exercise of such power, and its extent, will depend upon the scheme settled for 
that particular borough (ibid,, a. 4 (3)). 

(b) London Government Act, 1899 (62 & 63 Viet. c. 14), ss. 4, 17. A map 
showing the area comprised within, and the boundary lines of, each metropolitan 
borough is deposited at the office of the Privy Ooimcil, at the office of the clerk 
of the London County Council, and at tw office of the town clerk of the 
borough, the two last mentioned maps being open to inspection. Copies 
of or extracts from any map so deposited with the clerk of the county council 
or the town clerk, and certified by him to be time, ate received as evidence 
of the contents of that map (Orders in Council dated 15th May and 7th 
August, 19U0). 

(^ London Government Act, 1899 (62 & 63 Viet. c. 14), s. 29. It is not 
the practice for the court to order costs to be paid on a cose stated under this 
provision (Faddington Borough Council v. Kensington Boyal Borough Council 
(191 l)i 105 L. T. 35; and see Re Salop County Council (1891), 65 L. T. 416). The 
proceeffings will he the same as in the case of doubte arising under the Local 
^yemment Act, 1888 (51 ■& 52 Yict. c. 41), s. 29, For eases under this section, 
see title Looat, Government, Yol. XlX., p. 367, note (n) ; and see title 
Maoistrateb, Yol. XlX., p. f^5, note (a). The rights exercisM by the council 
must not be mconsistent with the powers of the other party under a private Act 
of Parliament (Surrey Commercial Dock Co. v. Bermmdaey Corporation, [1904] 


1 K. B. 474). 

(d) See title Education, VoI. XII., p. 53, note (e). 

(e) London Government Act, 1899 (62 & 63 Yict. c. 14), s. 19, and Order in 
Council made thereunder, dated 7th August, 1900. 'With regard to the market 
carried on by the Woolwich Local Board, and now by the Corporation, the 
scheme under the Act provided that the profits of carrying on the market 
should he applied in defraying the costs thereof, that any balance should be 
credited to &e parish of Woolwich, and that any costs whioh the borough 
ooun^ inourred in respect of the market and which were not defrayed out of 
the profits thereof, should be raised by a rate levied in the parish of Woolwich, 
together with, and as an additional item of, the general rate. The Woolwich 
borough council is not a market authority under the Public Health Act, 1875 
(38 & 39 Yict. 0 . 55). As to such authorities, see title Markets and Fairs, 
pp. 11, 23, ante. 
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high wiiyo within the borough (/). 'Phe borough council may be 
requiicJ by the County Council to undertake the maintenance and 
repair of any highway in the borough which ie repairable by the 
County Council by reason of its being the roadway and footway of a 
bridge, embankment, or otherwise, on terms to be agreed or deter¬ 
mined by the Local Government Board, in which case the borough 
council will have the same powers and be subject to the same 
duties and liabilities as if the highway was vested in it ig). 

1022. Subject to the control of the County Council, a borough 
council supervises the drainage and sewerage of the borough (h) 
and is the sanitary authority for the borough (i), and enforces the 
sanitary provisions of the Factory and Workshop Acts, 1901 and 
1907 (k), with respect to bakehouses and workshops, and tbe Acts 
relating to adulteration and the sale of unwholesome food (1). 

1023. The borough council is the local authority under various 
Acts relating to electric lighting (w), gas (n), open spaces (o), tram¬ 
ways (p), water {q), the housing of the working classes (?■), build¬ 
ings («), shop hours (t), tbe employment of children (a), and the 

(/) Metropolis Management Act, 185o (18 & 19 Yict. c. 120), sa. 90, 90; 
Metropolis Management Amendment Act, 1862 (25 & 26 Viet. c. 102), s, 73 (for 
the powers of the council as to street improvement see tdid , s 72); and see 
title Highways, IStbeets, amd Bbidoes, Vol. XVL, pp. 200 et ae>/. A 
borough council may repair footways in streets not repairable by them (Loudon 
County Council (General Powers) Act, 1911 (1 & 2 Goo. 5, c. Iziii.), s. 14). 

^ fr;) London Government Act, 1899 (62 & 63 Viet. c. 14), s. 6 (2). 

(A) 8oo title Sewrks AND Hraies. Main sowers remain under the supervision 
of the County Council (see p. 395, ante). With the consent of the County Council, 
a metropolitan boioiigh council may transfer its duties m relation to sewcr.age 
and drainage to tlio (county Council (Metropolis Management Act, 1855 (18 & 
19 Viet, c 126), s. 89; Motiopolis Afanagemeut Amendment Act, 1862 (25 dc 26 
Viet. c. 162), 8. 28). Plans for new drams must be submitted to the council 
(I/ei/iniil (ireeii Vestry v. London, School Board, [1898] A. C. 190). 

(i) See p. 408, post, and title Punuc Health and Local Administhatjon. 

\ k ) l Hdw. 7, 0. 22, s. 153 (4); 7 Jidw. 7, c. 39; see title Pactoiues and 

Buofs, Vol. XTV., p. 627. 

{1) See title Pood and Dhuos, Vol. XV., pp. 8, 42. 

(m) See title Electhio Lighting and Power, Vol. XII., pp. 641 et seq. The 
consent of the borough council is requned to the obtaining by undertakers of 
electric lighting orders {tbid., p. 616), and the council may itself undertake the 
electric lighting of the borough. Where a metropolitan borough council is 
authorised to supply and is supplying electrical enorg}^ it may supply electric 
wiring and fittings, mutora, and apparatus to its customers (London County 
Council (General Powers) Act, 1906 (6 Kdw. 7, c. cl.), ss. 27—29; see title 
Electric I.igutinq and Power, Vol. XIE, p. 624). As to the powers of a 
municipal corpoi-ation outside the Lonuon area, see A.-O. v. Leicester Corporation, 
[1910] 2 Ch. 359. 

(n) See title Gas, Vol. XV., pp. 305 et seq. 

(o) Open Spaces Act, 1906 (6 Edw. 7, c, 25), s. 1 ; see title Open Spaces 
and Kecukation Grounds. 

( p ) See title Tramways and Light Bailways. 

(j) See title Water Supply. 

(r) Housing of the Working Classes Act, 1890 (63 & 64 Viet. c. 70); Housing 
of the Workmg Classes Act, 1903 (3 Edw. 7, o. 39) ; see title Public Health 
AND Local Administration. 

(*) Ixindon Building Act, 1894 (67 & 68 Viet. o. ccxiii.); London Building 
Acts Amendiiiout Act, 1906 (6 Edw. 7, o. ceix.); see p. 470, post. 

(t) Shop Hours Act, 1904 (4 Edw. 7, c. 31), s. 8 ; see title Factories and 
Shops, Vol. XIV., p. 628. 

(a) Employment of Childi'en Act, 1903 (3 Edw. 7, c. 46), s. 13 ; see title 
Infants and Children, Vol. XVII., p 150. 



406 


Part II.— Metropolitaji Areas and Authorities. 

notification of births (b). It is its duty to enforce the law 
relating to barbed wire(c), overhead wires (d), canal boats (c), the 
protection of dangerous places on canals {/), and the use of steam 
whistles (^). It may make complaints to the Local Government 
Board of offences in connection with alkali works (h), and, to 
justices, of the default of railway companies in keeping bridges or 
other works in repair (i); and it may provide and maintain public 
clocks in the borough at the charge of the general rate (k). 

1024. The Baths and Washhouses Acts(/), the Burial Acta (?»), 
and the Public Libraries Acts ( 71 ) may be adopted in a metropolitan 
borough in like manner as in a borough outside London, and not 
otherwise ( 0 ), and where any such Act does not now extend to the 
whole borough it may be adopted in the rest of the borough, and 
the borough council will be the authority for administering the 
Act (p). A borough council is an “ urban authority ” within the 
meaning of the Museums and Gymnasiums Act, 1891 (q). 

(6) Notification of Births Act, liK)7 (7 Edw. 7, c. 10), a. 2 J(4); see title 
Medicine and Piiaiimacy, p. 339, mite. 

(c) Under the Barhod Wire Act, 1893 (56 & 57 Vict. v. 32); see titles 
Boundaries. J’ences, and Party Walds, Vol. Ill, p. 128; IIkhiways, 
Streets, and Bhidoes, Vol. XVI, p. 169. . 

(rf) See the London Overhead Wires Act, 1891 (54 & 55 Vict. c. Ixxvii.); and 
titles Electric LiauTiNO and Power, Vol. XII., p. 641; IIiGinvAYS, Streets, 
AND Bridges, Vol. XVI., p. 206; Teleohavhs and Telephones ; Tramways 
AND Light IIailways. The consent of the council should he obtained by the 
Postmaster-0 oner al lief ore laying underground wiios (Telegraph Act, 1863 (26 
& 27 Vict. c. 112), H. 9; PoHimster-Geiural v. /.ontloii (Witoration (1898), 14 
T. L, R. 222). 

(e) See title Public Health and Local Adjiinistration. 

( f) IJiulet the Canals Protection (London) Act, 1898 (61 & 62 Vict. c. 16), 
authority is conferred upon both the County Council and the borough councils ; 
see titlo'll.4iL\\AYS and Canals. 

(g) Steam Whistles Act, 1872 (35 & 36 Vict. c. 61). A whistle blown by 
compressed air is within the statute {Herbert v. Leigh. Mills Co. (1889), 53 J. P. 
679). 

i h ) See titles Nuisance; Public Health and Local Administration. 

») See title Railways and Canals. 

k) London County Council (Oonoral Powers) Act, 1903 (3 Edw. 7, c. clxxxvii.), 
B. 65. As to the power of the borough council with regard to the planting of 
trees m highways, see title lIionwAYS, Streets, and Bridges, Vol. XVI., 
pp. 204, 205 

(i) Eor these Acts, see titles Local Oover.vment, Vol. XIX., p. 257, iioto(m) ; 
Public Health and Local Administiution. 

(m) For these Acts, see titles Burial and Cremation, Vol. III., pp. 401 
et seq.; Local Government, Vol. XIX., p. 257, noto (n), and ibul., p. 6(K), for 
their operation in London. Many, if not all, of the metropolitan borough 
councils have the powers of a burial board. 

(it) For these Acts, see titles Local Government, Vol. XIX., p. 257 ; Public 
Health and Local Adminisi'ration. 

(o) London Government Act, 1899(62 & 63 Vict. o. 14), ss. 4 (4), 34; see 
titles Burial and Cremation, Vol. III., p. 460; Local Government, Vol. 
XIX., pp. 257, 267, 311. 

(p) Loudon Govommeiit Act, 1899 (62 & 63 Vict. c. 14), s. 4 (2), (4). See 
■Iso the Report of Uie Proceedings of the Commissioners under that Act, dated 
I5li July, 1907, as to the transfer of powers under the adoptive Acta in th6 
various boroughs. 

{q) 54 & 55 Vict. 0 . 22; Public Libraries Act, 1901 (1 Edw. 7. c. 19), 

» 13. 
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1025. Some minor powers of tiie London Gountj Cottndil con¬ 
nected with wooden structures, the removal of obstructions in streets, 
the removal of sky-signs (r), and the registration of dairymen (a) 
have been transferred to the borough council (f), and in certain 
cases other powers may bo exercised by it within the borough 
concurrently with the general povrers of the County Council (u). 

A borough council may be invested by the County Council with 
any of the powers and duties of the latter body in connection with 
the local supervision and control of mid wives (o). 

On the application of the County Council and of the majority 
of the borough councils, the Local Government Board may make a 
provisional order for transferring to all the borough councils any 
power exercisable by the County Council, and for transferring 
to the County Council any power exercisable by the borough 
councils (h). 

1026. Each borough council must enforce within its borough 
the bye-laws and regulations for the time being in force with respect 
to dairies and milk, slaughtor-houses, knackers’ yards, and offensive 
businesses (c), and any bye-laws made by the County Council for 
the regulation and control of hoardings and similar structures used 
for the purpose of advertising (d). 

1027. The borough councils appoint two-1 birds of the managers 
of the provided schools in the borough, and the local education 
authority must consult with the council as to the site of any 
new public elementary school to be provided in the borough 


(r) See title Highways, Streets, and Hridgeb, Vol. XVI.^ p. 207; and 
p. 494, post. 

(a) See title' Public Health and Local Administration. 

(t) London Government Act, 1899 (62 & 63 Vict. c. 14), s. 6 (1), Sched. II., 
Part I. 

(u) 1 hid., B. 5 (2), Sched. II., Fart II. These are powers under the London 
Building Act, 1894 (67 & 58 Vict. c. ccxiii.}, s. 170 (seepp. 470,480, post), as. 197, 
200 (11) (h)(8eepp. 473,493, post); under the Metropolis Water Act, 1871 (34 & 35 
Vict. c. il.^, 88. 17—25 (see title Water Supply); under the Eailway and 
Canal Traffic Act, 1888 (51 & 52 Vict. c. 25), s. 7 (see title Bailways and 
Canals) ; under the Local Government Act, 1888 (61 & 52 Vict. c. 41), e. 65, 
which relates to the acquisition of laud (see title Compulsory Furohase op 
Land and Compensation, Vol. VI., p. 167); power to adopt the Housing of 
the Worhing Classes Act, 1890 (53 & 54 Vict. fi. 70), Fart III. (see title Public 
Health and Local Administration); and power to make bye-laws under 
the Municiral CorporatLons Act, 1882 (45 & 46 Vfajfe. c. 50), s. 23, as applied by 
the Local Government Act, 1888 (51 & 52 Vict. o. 41), s. 16 (see p, 460, poet, 
and title Local Government, Vol. XIX., p. 328). 

(a) Midwivea Act, 1902 (2 Edw. 7, o. 17), s. 9; see titles Medicine and 
Pharmacy, pp. 366 et eeg„ ante ; Public Healih and Local Administration. 

(5) London Government Act, 1899 (62 & 63 Vict. c. 14), s. 5 (8). As to the 
proceedings of the Local Government Board in sudi a case, see ihid., s. 28. 

(r) See titles Animals, Vol. I., up. 412, 413, 433, 434; Food and Drugs^ 
Yol. XV., p. 64, note ($>); Public Heaxth and Local Administration. 

(d) See the AdvertiMmehtt Bogulation Act, li907 (7 Edw. 7, o. 27), ss. 2, 8, 
•lid title PtfBLio Healih and Local Administration. 

(e) Education (London) Act, 1903 (3 Edw. 7, c. 24), s. 2; and see tiUe 
Education, Vol. Xll., p. 53,, for the general powers of a metropolitan borough 
council as to education. As to the power of Woolwich to assist teohnica} 
education, see title Education, Vol. XIL, p. 53, note (e). 
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The council may establish and maintain. a labour bureau^ the 
expenses of which will be paid out of the general rate ( f). 

Borough councils are the overseers of every parish within their 
boroughs: they must appoint such officers as may be required to 
assist in the transaction of the business, and must defray the 
expenses of and incidental to the performance of the duties of over¬ 
seers (g). They have the same powers as other borough councils in 
relation to the promotion and opposing of bills in Parliament and 
to legal proceedings (h). 

Sect. 6. — The Metropolitan Panshea. 

1028. As every parish in the administrative County of London 
outside the City is within the area of a metropolitan borough and 
under the jurisdiction of the borough council, who have succeeded 
to the powers and duties of the elective vestries (i), and are the over¬ 
seers (A), the parish has practically ceased to exist as a municipal 
unit in the Metropolis, though it is still of importance as a unit for 
purposes of elections and taxation (1). For ecclesiastical purposes 
vestries may still be hold in metropolitan parishes (wi), but references 
in any Act to the churchwardens and overseers of a parish, except 
BO far as those references relate to the affairs of the church, are 
construed as references to the council of the borough comprising 
the parish («), and property vested in the overseers or churchwardens 

(/) Labour Bureaux (^rj<;ndoii) Act,'1902 (2 Kdw. 7, c. 13), ee. 1, 2. A labour 
biireau is an office or place ut<ed for supplying information, either by the 
keeping of registers or otherwise, respecting employers who desire to engage 
workpeople and workpeople who seek engagement or employment (tfiwZ., s. 3); 
see title Wokk and Lahouii. As to the general rate, soe pp. 410, 440,pcw<; 
and title Raiks and Rating. 

(y) London Government Act, 1899 (62 & 63 Viet. o. 14), s. 11 (1). The town 
clerk (as to this officer, see p. 465, post) exorcises the powers and duties and is 
subject to the liabilities of overseers with respect to the preparation of lists of 
voters (see title Edkctions, Vol. XII., pp. 193 et srg.) and of jury lists (see title 
JuuiES, Vol. XVllI., p. 233) in the borough, and any document required to be 
signed by overseers may be signed by the town clerk (London Government Act, 
H99 (62 & 63 Vict, c. 14), s. 11 (1)). Nominees of the borough council have been 
substituted for the overseers as trustees of a charity (litd., s. 23 (4), and Orders 
in Council made thei’eunder on 9th and 26th March, 1901). For the powers and 
duties of ovei seers geueially, see titles passim, and Mackenzie, Overseers’ 
Handbook, 1910, 7th ed. 

(A) London Government Act, 1899 (62 & 63 Vict. c. 14), s. 6 ^). The council 
SB “ governing body ” within the meaning of the Borough Funds Act, 1872 
'35 A S6 Vict. c. 91) {ibid.), and a “borough” within the operation of the 
boTou^ Funds Act, 1903 (3 Edw. 7, c. 14), s. 9. See title Locai- Govekn- 
MENT, vol. XIX., pp. 380 et seg., and the oases cited in 2 Lumley, Public Health, 
7th ed., 1620. 

(i) See p. 402, ante. 

\k) See the text, supra. 

U) @ee titles Elections, Vol. XII., pp. 131 et aeq. ; Rates and Rating. 

. (m) For ecclesiastical parishes and vestries, see title EcCLESlASXiCAii Law, 
Vol. XI., pp. 442, 452. 

(n) London Government Act, 1899 (62 Ss 63 Vict. o. 14), s. 23 (3). This Act 
speoully provided for safegnardmg the powers and duties of a vestry which 
felated to the affairs of the church, or to any interest of a vestry in church pro¬ 
perty (ibid., 8. 23 (1), (2), (3)), and by schemes made thereunder and confirmed 
by Orders in Council such powers and duties were transferred to and vested in 
the inhabitants of the ecclesiastical district for the time being attached to the 
qiother church of the parish, and rules were prescribed for the snmnioniag of 
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and overseers, other than property connected with the affairs of the 
church or held for an ecclesiastical charity within the meaning of 
tlio Local Government Act, 1894 (o), is vested in the borough 
council (p). 

1029. The parishes in the City of London have been united into 
one for civil purposes, and the administrative powers therein are 
exercised bj ,he Common Council (g). 

1030. If a metropolitan borough comprises more than one parish^ 
the amount to be raised by rate to meet the expenses of the 
borough council, or other sums payable as part of those expenses, 
must be divided between the parishes in proportion to their 
rateable value (a). 

1031. The powers of a county council to charge expenses in 
connection with education on a parish specially benefited by a 
school or college (6), or to credit a parish with money arising from ^ 
an endowment (c), cannot bo exercised in respect of a metropolitan 
parish, but so far as enuowments are concerned the Board of 
Education can settle a scheme for the application of the money (ti). 

1032. Where the boundaries between any two parishes are 
irregular or inconvenient the borough councils may readjust them 
by agreement, and submit the agreement to the Local Government 
Board, who may confirm it by order under seal O')- 

Sect. 6. — The Metropolitan Sanitary Districts. 

1033- A sanitary district is the area within which the provisions 
of the Public Health (London) Act, 1891 (/), are executed by a 
particular sanitary authority (p). The metropolitan sanitary 
authorities within the meaning of that Act are, in the City, the 
Common Council (/t), and in a metropolitan borough the borough 
council (i). 

meetings of the inhabitants for the purpose of dealing with church affairs. 
Schemes also provided for the duo performance of the powers of churchwardefii 
and for many other incidental matters (see Eeport of tho Proceedings of the 
Cummissioners under tho Act, and title EooiiKSiASTiCAL Law, Vol. XL, p. 467). 

(o) 66 & 67 Viot. 0 . 73; see title Local Government, Vol. XIX., pp. 246, 4 
247. 

(p) London Government Act, 1899 (62 & 63 Viet. 0 . 14), s. 23 (3). This 
general vesting clause was subject to the provisions of the Schemes referred ,to 
in note (w), p. 407, ante. 

(j) City of London (Union of Parishes) Act, 1907 (7 Edw. 7, c. cxl.), s. 5. . ■ 

(а) See London Government Act, 1899 (62 & 63 Vict. o. 14), s. 10 (3). 

(б) See Education Act, 1902 (2 Edw. 7, c. 42), s. 18 (1), and title Education, 
VoL XII., p 47. 

(c) Education Act, 1902 (2 Edw. 7, c. 42), s. 13 (2). 

(d) Education (London) Act, 1903 (3 Edw. 7, c. 24), s. 4, Sched. I. (4).» 

(e) Metropolitan Poor Amendment Act, 1860 (32 & 3.3 Viet. c. 63), s. 22., See 

B. 4 of the same Act as to the power of tho Board to adjust parts of divided ^ 
paiibhes, a power which is nrobably obsolete since the rearrangement of 
boundaries under the London Government Act, 1899 (62 & 63 Viet. c. 14). - 

! /) 54 & 66 Viot. c. 76; see also p. 465, post. 

g) Public Health (London) Act, 1891 (54 & 65 Vict. c. 76), s. 99 (2). " 

A) As successors of the Commissioners of Sewers; see ibid., s. 99"(l)(a),^/ 
p. 400. ante, 

(»■) Pullio Health (London) Act, 1891 (54 & 65 Vict. c. 76), s. 99(l)(b), (c), (d)j 
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1034. It is the duty of the sanitary authority to abate nuisances 
existing in its district, and to otherwise put in force the powers 
relating to public health and local government vested in it (/•), 
so as to secure the proper sanitary condition of all premises within 
the district Q). The authority may appoint a committee for these 
purposes {m), and any such committee, subject to tlie terms of their 
appointment, may serve and receive notices, take proceedings, and 
empower any officer of the council to make complaints and to take 
proceedings and other necessary steps (n). 

A sanitary authority may acquire and hold land for the purposes 
of its duties without any licence in mortmain (o). 

1035. If a metropolitan borough council (p) makes default in its 
duty as a sanitary authority, the London County Council may 
institute proceedings, and do any act which such authority might 
have done, and recover from it the expenses occasioned thereby \q). 
The London County Council may itself complain to the Local 
Government Board that a sanitary authority has failed in its duty, 
and the Board may make an order against the authority and enforce 
it by mandamus, or appoint the County Council to perform the 
duty at the cost of the defaulting authority (r). 

Jjondun Governniciit Act, 1809 (62 & 03 Viet. c. 14), s. i (1). Ab regards 
the extra-imrocliial placjna mcntionod in the Moti'opolis Maiiagomoiit Act, 
fl8 & 19 Yict. c. 120), Sched. 0, see the Ilolborii, Finsbiiiy, and 'WestiniiiMtor 
(Sanitary Authontioe) Scheme, 1900, coufinned hy Order in Council of 
12th November, 1900; the Borough of llolhorii (Gray’s £nn) Scheme, confirmed 
by Order in Council of loth Juno, 1901; the Borough of Ilolborn (iiincoln’s 
Inn) Scheme, confirmed by Order iu Council of 25th Muich, 1901; and tlie London 
Govonimont Act, 1899 (02 & 63 Viet. c. 14). s. 22. 

(i) For those powers, see titles Buiiiat. anj> Oiikm.vtiow, Vol. III., p, 500 
(mortuaries); Food and Duugs, Vol. XV.. p. 42 (unsound food); Local 
Goveunment, Vol. XIX., pp. 266 et seq., Nuisance ; Puulic IJealtu and 
Local Ai).MiNisTi?A’rioN; Water Supply. For powers as to dangerous 
structures, sco p. 45)3, post. 

(/) Public Uealth (Ijondon^ Act, 1891 (54 &. 55 Vict. c. 70), As to special 
sanitaiy powers of the authority and of the London County Council, see London 
County Council (General Powers) Act, 1904 (4 Edw. 7, c. cc.'ihv.), ss. IS)—27 
Vi^various); Loudon County Council (Qonoial Powcis) Act, 1907 (7 Edw. 7, 
c. clxxv.), BB. 24—35 (samples of milk, nndtubcrtiilcsiB); as. 30—40 (cleansing 
of verminous person-s); London County Council (Gcnoial Powers) Act, 1908 
(8 Edw. 7, c. evil.), ss. 5—14 (health visitors, sale of food etc.); London 
County Council (General Powers) Act, 1909 (9 I'idw. 7, c exxx ), ss. 16—19, 06 
(sale.of food etc.); and title PuBUc Health and Local Administration. 
For the special powers of the City Corporation, see City of London (Public 
' Health) Act, 1902 (2Edw. 7, c. cxvi.); Iiondon County Council (General I’owers) 
Act, 1908 (8 Edw. 7, c. cvii.), b. 9. Byo-laws made hy tho County Council 
under the Public Health (London) Act, 1891 (54 & 55 Vict. c. 76). do not extend 
to the City (i/n’ti., s. 133 (b)). 

’ (m) JbiJ., B. 99 (3). 

(n) liid., a. 99 (4). An officer must receive a particular direction in each 
It is not euough to empower him generally (St. Leomrd Vestry v. 
I/ol/UM (1885), 60 J. r. 132). 

\o) Public Health (London) Act, 1S91 (54 & 55 Vict. o. 76), s. 99 (6). 

(p) This power does not extend to tho cose of a default by tho coiporation of 
the City (ibid., s, 133 (d)), as to which see p. 422, post. 

(j) Public Health (lAmdon) Act, 1891 (54 & 55 Vict. c. 76), s. 100. Expenses 
*etc. may he recovered in a summary manner (ibtd., s. 117^. 

H Ibid., 8.101, which see os to the procedure on complaints; also ibid., ss. 117, 
129, and tho Public Health Act, 1875 (38 & 39 Vict. o. 56), ss. 293—296. 

H.L.—XX. • n 
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1036. The Local Government Board may assign to the Loudon 
CounU Council any powers and duties under the Epidemic Regu¬ 
lations («), which they may deem it desirable should be exorcised 
and performed by the Council, and if the Local Government Board 
are of opinion that any sanitary authority in whose default the 
Council has power to proceed and act under the Public Health 
(London) Act, 1891 (t), is making or is likely to make default in the 
execution of the Regulations, they may by order assign to the 
Council, for such time as may be specified in the order, such powers 
and duties of the sanitary authority under the Regulations as they 
may think fit (ii). 

1037. The expenses incurred by the Corporation of the City or by 
a metropolitan borough council in acting as sanitary authority are 
paid out of the general rate (a). 

Skot. 7.— The Port of London. 

1038. The expression “ Port of London ” has varying meanings. 
For Customs purposes the limits of the port may be declared by 
'I'reasury warrant (b); for pilotage purposes it extends to 
Gravesend (c); and for conservancy purposes, and for the purposes 
of the Port of London Act, 1908 {d), it is set out by motes and 
bounds. 

1039. The Port of London Authority \\a8 constituted for tho 
general purposes of administrating, preserving, and improving the 
Port of London h). It is a body corporate, with a common seal 
and power to acquire and hold land (_/'), and consists of a chairman, 
vice-chairman, and elected and appointed members (//). To it wore 
transferred tho undertakings of the London and India Docks 
Company, the Surrey Commercial Dock Company, and tho Millwnll 
Dock Company, with all their rights, powers and privileges, duties, 

(.9) Namely, those made in piirsuanco of tho Public lloiilth Act, 1S75(38 & 39 
Viet. c. o.j), H. 131; see title PuuLic lIsAi/rii AND Local ADsiiNJsntATioN. 

(t\ Vhet. c. 76. 

(m) London bounty Council (General Powers) Act, 1893 (56 & 67 Vict. c. ccxxi.), 
B. 13. Whore any such order has been made, tho expenses incurred by the 
council in pursuance of tho order are recoverable from tno sanitary authoiity in 
manner providt'd by the Public Health (London) Act, 1891 (61 & 55 Vict 
c. 76), s. 101 (3) (London County Council (General Powers) Act, 1893 (56 & 
57 Vict. c. CCXXI.), a, 13). * 

(tt) Public Health (Ijonuon) Act, 1891 (54 & 65 Vict. c. 70), s. 103; City of 
London (Union of Paiishes), Act, 1907 (7 ildw. 7, c. cxl.). 

(Ii) Customs Consolidation Act, 1876 (39 & 40 Vict. c. 36), s. 11; Treasury 
Warrant of 1st August, 1883 {London (lazette, 10th August, 1883, p. 3906); 
Port of lioiidou Act, 1908 (8 Edw. 7, c. 68), s. 41; soo title liKVKNUE. 

(c) See General fitenm Navigation Go, v. British and Colonial Sttnin Navigation 
Co. (1869), L. K. 4 Exch. 238, Ex. Ch., jier Bylbs, J., at p. 245; and title 
SiiirriNQ AND Navigation. 

(r/) See Port of London Act, 1908 (8 Edw. 7, c. 68), ss. 7 (2), 49, Sched. Y.; and 
see title Waters and Wateucourses. 

(e) Port of Ijondon Act, 1908 (8 Edw. 7, c. 68), s. 1 (1). 

(/) IbuL, 8. 1 (2). 

{a) For the prescribed method of election and appointment, see ilml., s. 1 (3) 
—(11), Schod. I.; Port of London (First Election of Members) Provisional 
Order Act, 1911 (1 & 2 Geo. 5, c. clxv.). 
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obligations, and liabilities, other than those in respect of debenture 
stock {h ); all the rights, powers and duties of the Conservators of 
the Eiver Thames (i), in respect of the River Thames below the 
landward limit of the Port of London ; certain specified funds, and 
all property and liabilities of the Conservators held, acquired, or 
incurred in respect of the Thames below that limit (k); and all 
powers and duties of the Watcruien's Company with respect to the 
registration and licensing of craft and boats, and the licensing, 
government, regulation, and control of lightermen and watermen(/). 
In addition to the transferred powers, the Port of London 
Authority is invested with many other powers necessary for or 
incidental to the proper carrying out of the objects for wliich it 
was constituted (m). 

1040. The ]\rayor. Commonalty, and Citizens of the City of 
London are tho exclusive port sanitary authority of the Port of 
London (»), and as such may exercise such of tho powers, rights, 
duties, capacities, and liabilities of a sanitary authority as may be 
assigned to thorn by Order of the Local (Jovernmont Board («). 
They may, with the sanction of that Board, delegate to any metro¬ 
politan borough council whose district, or part of whoso district, 
forms part of, or abuts over, any part of the port(p), or to any con¬ 
servators, commissioneis, or other persons having authority in or 
over any part of the port((/), tho exercise ot any powers conferred 
on tlie port sanitary authority by tho Order of tho-Local Govoru- 
mont Board (r). The expenses of the port sanitary authority are 
paid out of tho corporate funds (s). 

Sect. 8 .— The Mefropolitan Asylums District. 

1041. The Metropolitan Asylums District was constituted for the 
hetU'r organisation of the arrangements for dealing with cases of 

(/() Sro I'ort of Loudim Act, 1008 (8 Edw. 7, c. OS), s. 3, for tho teiina of 
transfer. 

(/) See pp. 413, 414, post 

(A) Port of Tiondon Act, 1008 (8 Edw. 7, c. (58), a. 7. 

(/) See ibid , ss. 11, 12. Eor tho transferred powers, see also the Watermen’s 
and liightcrmoii’s Aiaondmcnt Act, ISoO (22 & 23 Viet. c. cxxxiii.), Ihe Thames 
Walomien’s and Ligliterinon’s Act, 1803 (oG & 67 Viet. c. Ixxxi.), as amended 
by and so far as loft nincpoalcd hy tho Port of London Act, 1008(8 i'klw. 7, 
c. (58). See ns to tho conduct of tho port, liver etc., tho Port of London River 
]5ye-lnwp, 1911; tho Thames Fishery llyo-laws, 189.'5; the Thames Motor 
Launch llye-law.s, 100(5; tho Thames Watorraen’s and Lightermen’s Rye-laws 
18(i0, 1867, 1893, 1801, and 1805; and tho i’ort of London (Registration of 
Rivor Graft) Bye-laws, 1910. 

(w) Soe tho Act, For the power to ac(iniro land compulsorily, see 

Poi-t of London Act, 1911 (1 & 2 Geo. 6 , c. xxvn.). 

Gi) Public Health (London) Act, 1801 (54 & 55 Viet. c. 7(5), ss. Ill, 112 (3). 

(o) fbtd., s. 112 (1). ^ee Order of the Local Govcrninont Roaid dated 

25th Afarch, 1892 (No. 27,039). The provisions of tho Public Health (London) 
Act, 1891 (64 & 66 Viet. C. 76), s. 23, us to the consumption of smoke by steam 
engines and fuiiiaces, extend to the Port of Tiondon and are to be enforced 
thoi’oin by tho port sanitary authority {ibid., s. 23 (7)). ^ 

(p) Ibid., ss. 99, 112 (3), (1); London Govoniinont Act, 1899 (62 & (53 VicU 
c>. 14), H. 4. 

((/) Public Health (Ixindon) Act, 1891 (54 & 'a Vict. c. 76), a 112 (4), 

(r) Ibid., s. 112 (3). 
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Metropolis. 

Srot. 8 . infectious disease and insanity among the poor (t). The District 
The Metro- includes the whole of the administrative County of London, and the 
politan nuimigement is entrusted to a board of seventy-three members, 
Asylums known variously as the Metropolitan Asylums Board and the 
D istric t, ^retropolitan Asylums Managers, fifty-five of whom are elected 
every three years by the various boards of guardians in the Metro¬ 
polis, while eighteen are nominated by the Local Government 
Board (a). 

The Metropolitan Asylums Managers within their district have, 
for the purpose of the Epidemic Begulations fa), such powers and 
duties of a sanitary authority (fe) as may be assigned to them 
by the regulations made by the Local Government J3onrd (c), and 
have also important powers and duties in connection with infectious 
diseases and hospitals (d). The whole of the casual wards in the 
metropolis are under their control (c). 

Expenses. 1042- The expenses incurred by the Metropolitan Asylums 
I^Ianagers in executing the provisions of the Public Health 
(London) Act, 18‘J1(/'), may, so far as the maintenance in hospital 
of non-pauper patients is concerned, be recovered from the 
guardians of the union from which the patient is received, who 
are entitled to be repaid out of the Metropolitan Common Poor 
Pund {(]) ; so far as concerns the malntenanco and use of 
conveyances for infectious cases, the expe-ises may be defrayed 
out of that Rind, with the sanction of the Local Government 
Board (h ); Avhile the other expenses are defrayed by contribution 
from the unioiiS and parishes comprised in the Metropolitan 
Asylums District, which are assessed in })voportion to their 
annual rateable value, on a precept sent to the guardians by the 
Managers («). 


(f) Poor I-aw -Board Order, 15th May, 18C7, aa amended by subsequent 
Orders. These Orders weio made under powois conferred by the Metropolitan 
Poor Act, 1807 (30 & 31 Vict. c. V>), which haa been amended by sovoial later 
Acts. 

(tt) For the various duties and powers of the Metropolitan Asylums Poard, 
BOO titles liiJXATics AND I’ersons of Unsound Mind, Vol. XIX., p. 513: 
Poor TjAw; Ptriirjo IIv-Ai.Tir and Local Administration. Uy virtue of the 
Local Government Act, 1888 (51 & 52 Vict. c. 41 \ s. 44, the functions of the 
Managers and their clerks under the Valuation (ilotropolis) Act, 1S09 (32 & 33 
Vict. c. 07), weie transfoned to the LondoH County Council and their clerk; 
60 C p. 395, auie, and title PlATES and Rating. 

(a) See p. 410, ante. 

i b) See p. 408, a7ite. 

c) Public Health (Ijondon) Act, 1891 (54 & 55 Vict. 6. 70), s. 85. 
d) See ibid., ss. 79, 80, and titlg Public Health and Local Administra¬ 
tion. 

Metropolitan Casual Paupers Order, 1911 ; see title Poor Law. 
if) 54 (S: 65 Vict. c. 76. 

l<l) Ibid,, 8. 80. As to this fund, see p. 416, post. 

(It) Public Health (London) Act, 1891 (54 & 55 Vict. c. 7G), s. 104 (1). 

(t) Metropolitan Poor Act, 1867 (30 & 31 Vict. c. 0), sa. 31, o5; Public 
Health (Ijondou) Act, 1891 (54 & 55 Vict. c. 76), s. 104 (2). For the borrowing 
power-s ef the managers, see these Acts and the Metropolitan Boanl of Works 
(Loans) Act, 1869 (32 & 33 Vict. c. 102), s. 37. 
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Sect. 9. —The Central {Unemployed) Body for London. 

1043. The Central Body was constituted by Ordor of the Local 
Government Board (A), under authority conferred by the Unem¬ 
ployed Workmen Act, 1905 (f), for the purpose of superintending 
and co-ordinating the action of the various local distress committees 
established in London under the Act il), and to aid the eflForts of those 
committees by means of labour exchanges, employmous registers, 
emigration, the provision of temporary work, and other means (m). 
Its jurisdiction extends over the whole of the administrative County 
of London, including the City. 

It is a corporate body with perpetual succession and a common 
seal, and has power to sue and be sued in its corporate name, and 
to hold lands without any licence in mortmain. It is composed 
of four members selected from and by the London County Council, 
four members selected from and by the Distress Committee of the 
Common Council, four members so selected by the Distress Com¬ 
mittee of the Westminster City Council, two members so selected 
by each of the other metropolitan borough councils, together with 
members, not exceeding eight, nominated by the Local Government 
Board, and eight persons (of whom one at least must be a woman) 
co-opted by the above members (n). Twenty form a quorum (o). , 

The expenses of the Central Body are defrayed out of a fund 
derived partly from voluntary contributions and partly from con¬ 
tributions made, on the demand of the Central Body, by the councils 
of each metropolitan borough and the Common Council, in propor¬ 
tion to the rateable value of the borougli and the City, paid as 
part of the expenses of the council and raised out of the general 
rate (p). 

The procedure of the Central Body and of the various local 
distress committees is regulated by orders and regulations of the 
Local Government Board {q). 

Sect. 10. —The Conservators of the River Thames. 

1044. The Conservators of the River Thames w'ere constituted 
for tho protection and improvement of the navigation and waters 


Sect 9. 
The Central 
(Unem¬ 
ployed) Body 
for London. 
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(UnemploTed) 

Body. 
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Procedure 


Thames 
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{*) The Organisation (Unemployed Woikmen) Establishment Order, 1905 
(Slat. E. & O., 1905, Part II., p. 1047). 

(Z) 5 Edw. 7. c. 18, & 1 (1). The Act was originally limited to a duration of 
three years {ihd., b. 8), but has been continued in successive years, and t*)’ the 
Expiring Laws Continuance Act, 1911 (1 & 2 Goo. 5, c. 22), is continued W 
31st December, 1912. 

(m) Unemployed "Workmen Act, 1906 (5 Edw. 7, c. 18), s. 1 (4), (6). 

(n) I/iui., s. 1; the Org-anigition ("Unemployed Workmen) Establishment 
Order, 1905, art. vi. ; see title Work and Labouh. 

j| ) Order of 31st August, 1910 (8 Local Government Orders etc., 294). 
p) Unemployed Woikmon Act, 1906 (6 Edw. 7, c. 18), s. 1 (6). 

) Those arc the Organisation (Unenmloyed Workmen) Establishuftent 
er, 1905 (Stat. E. & 0., 1905, Part IL, 1347); Amending Order of 2l8t 
October, 1905 (ibid., 1357); the Eegulutions (Organisation for Unemployed), 
1905 (ibid., 1378); the Eegulntiona (Organisation for Unemployed) Second 
Series, 1908 (Stat. E. & 0., 1908, 1000); Order of Slat August, 1910 (8 Ixical 
Government Orders etc., 294). 
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METROPCJLia. 


Sect. lO. 
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Thames. 
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boroughs. 


of the Thames (r), but as all their rights, powers, and duties, and 
all property and liabilities hold, acquired, or incurred in respect of 
the 'I'liames below a line drawn across the river at the boundary 
bfitHoen the Middlesex parishes of Teddington and Twickenham 
liiivo been transferred to the Port of London Authority (s), the 
(^jiiHcrvators have practically ceased to be a metropolitan authority, 
save in so far as regards their powers and duties as to house-boats 
and pleasure boats {t). 

1045. The Port of London Authority appoints a conservator, 
the Metropolitan Water Hoard two, the London County Council 
three, and the Corpoi ation of the City two, conservators (a). The 
Conservators appoint one member to the Metropolitan Water 
Hoard (h). 

1046. If the Conservators fail to perform the duties imposed 
upon them with respect to the preservation and maintenance of the 
flow and purity of the Thames and its tributaries, or to exercise any 
ixnvcrs conferred uj)on them for that purpose, or for the i>urpo.se of 
prtjserving the rights and interests of the public in respect of the 
'J’liames and its towpatlis, complairit may he made to the Local 
Government Board by any of certain interested authorities, and 
that Board may make an order which uill he binding on the 
conservators (c). 

1047. The Port of London Authority and the Conservators may 
arrange for the exercise by the Conservators, in tlio Port of London, 
of the powers of the Authority for regulating the passage of vossfils 
on the Thames on the occasion of a regatta, boat race, or other 
similar occasion {d). 

Sect. 11. — The Parliamentary Areas, 

1048. The creation of metn'politau boroughs did not alter the 
limits of any parliamentary borough or jjarlianientary county 

so that the parliamentary rejjresentation of the Metropolis remains 
as before. The City of Jjondon is a distinct area and returns two 


(y) Soo Thamey Consorvaiicy Act, ISfU (.)7 & .78 Vitt. c. clxxxvii); Tliamon 
Oouservanoy Act, 190.7 (0 J'Idw. 7, c. cxcvui.); Thiiaiijs Conservancy Act, 1911 
(1 & 2 Oco. 5, c. Ivii.), and tho Thames CouSorvancy (Registration and Tolls) 
ilye-luws, 1911; seo also the hye-laws tcfcri-od to in note (/), p. 411, ante. 

(s) Port of London Act, 1908 (.s Edw. 7, c. 08), b. 7; soo p. 410, ante, and 
title Waters and Wateucovrhes. 

(<) Port of London Act, 1908 (8 Edw. 7, c. 08), ». 7 (2) (g). 

(а) Ibid., 8 . 8 , Sched. 111. The other rtonservators are appointed by the 
Board of Trade, and by various ripaimn (;ounty, boroiigli, and district councils. 

(б) Metropolis Water Act, 1902 (2 Edw. 7, c. 41), a. ) (3); Port of London 
Act, 1908 (8 Edw. 7, c. 08), s. 8 (0) 

(c) Port of lAindou Act, 1908 (8 I'ldw. 7, c. 08), a. 8 (7). The Board of Trade 
also have certain powers over the CV)nsorvator3 (see tbui,, s. 8 (8)). 

(d) fbid., a. 10 (1), As to registration of etertm launches, seo tbid., a. 10 (2) 
The river Lea i.s also under the control of a Board of C'onsorvatora appointed 
under the Lea (.'onsorvancy Act, l.sos (.31 & 32 Viet. c. cliv.); see nlsn Lea 
Ooneervancy Act, 1.S74 (37 & 38 Vict. c. xovi.). 

(e) Loudon (iuvciniiicnt Act, 1899 (62 & 03 Vict. c. 14), s. 31 (3). 
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Part'II.—Metropolitajj Areas a\d Authorities. 

members to the House of Commons(/). There are also twenty- Shot. ii. 
eight parliamentary boroughs, each compriging a specified parish or The Farlla- 
parishes and returning a fixed, though varying, nunilier of meniljers, mentary 
totalling fifty-nine (ff). In pursuance of the theory of single-member A^s. 
constituencies, each borough with more than one member is split 
up into as many divisions as there are members allotted to it, and 
each of Ihoso divisions returns one member (h). 

Sect. 12 .—Thu Poor Law Areas. 

1049. The City of London is a separate poor law area; the Unions, 
remainder of the administrative County of Loivdon is divided into 
twenty-nine poor law unions, in which boards of guardians are 
elected annually by the parochial electors (i). The functions of 

the guardians are practically the same as in the rest of the 
country (/c). 

1050. The Metropolitan Common Poor Fund is raised by con- Common Poor 
tributions from tho several poor law areas in the Metropolis, 

which are periodically assessed on tho basis of their rateable 
value by tho Local (Tovenimont Board. The Board issue to the 
guardians a precept retpiiring them to pay the amount of their 
contribution as and when directed. Tho guardians raise tho' Uow raised, 
amount out of the poor rate and pay it to the credit of tho 
account of tho Beceivor of the Fund at the Bank of England. 

In the case of places whore there is no poor rate, tho controlling 
authority pays the assessment on a similar precept and may levy 
it on the occupiers of property in such a place (1). 

1051. Out of the Fund so raised are paid, to a proscribed extent, Expenses 
tho cx])t)i].ses incurred in the maintonanco of paupor.s in workhoiisn.s, 

of lunatics in asylums etc. (except such as are chargeable on the 
county rate), and of fever and small-pox patients; lu respect of 
medical relief; tho salaries of and compensation to (Z) certain poor 
law oHicers; vaccination charges; the maintenance of pauper 
children in schools {rn) ; tho expenses of administering the Fund 
and certain other charges (u). 

After the audit of tho union accounts the auditors certify to tho How repaid 

(/) RodistributioTi of Seats Act, (IS & -T.) Viet. c. 2Ii), s. 4. 

(</) Ihid., Sched. IV.; Hopiosontation of tho People Act, 18G7 (30 & 31 Vict. 
c. i()2), Sched. C. 

(A) Redistiibution of Scfits Act, 1880 (48 & 49 Vict. c. 23), a. 8, Sched. VT.; 

Representation of the People Act, 1807 (30 & 31 Vict. (5. 102), Sched. 0. The 
adminiatrativo county dooa not include the whole of ccitain of tho parliamentary 
divisions, hut, on tho other hand, t!iko.a in portions of certain extra-metropolituu 
pailiainentary diviaiona. 

(t) Local Oovernment Act, 1894 (60 & 57 Vict. c. 73), aa. 20, 30, 44 ; see title 
Elections, Vol. XTI., p. 307. 

(fe) See title Pofia IjAW. 

(f) Metro|ioIitan Poor Amendment Act, 1809 (32 & 33 Vict. c. 03), a. 18. 

\m) See also title Education, Vol. XII., p. 89; Elementary Education Act, 

1876 (39 & 40 Vict. c. 79), a. 40; Metropolitan Poor Act, 1898 (01 & 62 Vict. 

0 . 45), 8. 1. 

(w) See also Poor Imw Act. 1879 (42 & 43 Vict. c. 64), 8. 16; Public Health 
(Loudon) Act, 1891 (54 & 65 Vict. c. 76), a. 104; and p. 412, ante. 
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Metropqus. 


sbot. 12 . Local Government Board the amount actually expended by each 

The Poor union in respect of expenses which are to be repaid out of the 
La w Ar eas. Fund, and the Board thereupon direct the Receiver to repay to 
the guardians the sums so expended. Guardians are entitled to 
have credit, in part payment of their contribution, for the amount 
which may be repayable to them, in respect of expenditure during 
the preceding half-year (o). 

Sect. 13. —The Metropolitan Police District. 

PoHce 1052. The Metropolitan Police District is the area in which 

Distiict. the metropolitan police force has jurisdiction. It comprises the 
county of London, exclusive of the City and its liberties, the 
county of Middlesex, the county boroughs of Croydon and West 
Ham, and such places in the counties of Surrey, Herts, Essex, 
and Kent, w'ithin a radius of not more than fifteen miles from 
Charing Cross, as the King by Order in Council may include (p). 
Th<i metropolitan police force is under the command of a Com¬ 
missioner, who is appointed by the Crown and is under the immediate 
authority of the Home Secretary {q). 

Sect. 14. —The Metropolitan Water Board. 

Water Board. 1053. The Metropolitan Water Board Mas established for the 
purpose of acquiring by purchase, and of managing and carrying 
on, the undertakings of nine metropolitan water companies and of the 
urban district councils of Tottenham and Enfield, and for the pur¬ 
pose of supplying water within the parishes and places in which any of 
the said companies or councils were authorised to supply water 
and in the parishes of Sunbury and Chessington, but excluding 
the boroughs of Croydon and Richmond and the urban districts 
of Cheshunt and Ware, and with saving clauses in respect of 
part of the parish of Hendon, the urban districts of Enfield, Barnet, 
and Iloddesdon, the ruial district of Romford, and of places in 
Hertfordshire (r). 


(o) Metropohtim Poor Act, 1867 (30 & 31 Vict. c. 6), ss 61—72, Metro- 

? olitaii Poor Amendment Act, 1870 (33 & 31 Vic.t. o. 18), as. 1, 2; Divided 
'analios and Poor Law Amendmcjit Act, 1876 (39 & 40 Vict. c. 61), s. 43; see 
also Public Health (Fjondon) Act, 1891 (51. & 55 Vict. c. 76), es. 80, 87. Por 
Oquiiliaation of rates, see p. 442, post, 

(p) For places included by Order in Council, seo Stat. B. & 0. Rev., 
1904, Vol. Vnr., tit. Metiopolitan and City I’olice Districts, p. 1. Trafalgar 
Square is within the district (Trafalgar Square Act, 1844 (7 & 8 Vict. c. 60)). 
There is no right of the public to hold meetings in Trafalgar Square (Kx 
parte Le^ois (188S), 21 ft. B. D. 191). As to Metropolitan Police Magistrates, 
see title Maoistbates, Vol. XfX., pp. 518 vt set /. 

{q) See Metropolitan Police Acts, 1829 and 1839 (10 Geo. 4, c. 44, and 2 & 3 
Vict. c. 47), and titles Constitutional Law, Vol. VJL, p. 85; Police. For 
tho City police, see p. 429, pat, City of Loudon Police Act, 1839 (2 & 3 Vict. 
0. xciv.); and title Police. 

(f) See Metropolis Water Act, 1902 (2 Edw. 7, c. 41), and title Wateb 
Supply. As to admission of reporteis to meetings, see title Pbess and 
Pbintinq. 
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Sect. 15 . —The London Fire Bngade. 8i!ot- 1 *. 

1054 . The London Fire Brigade (s) is luaintninod by and under 

the control of the London County Council (/,). The Council has Brigade. 

a general power to acquire land'and build fire stations, to sell , - 

superfluous property, and to establish telegraphic or telephonic 
communication between one station and another, and between 
stations and other points (a). 

1055 . The chief officer and men are appointed by and are removable RegulJitions 
at the pleasure of the Council (1;). The Council pays them such a» to staff and 
salaries as it thitilis lit, and may make regulations as to the com- 
pensation payable to them in ease of accident, or to their dependants 

in case of death; as to their pensions or allowances on retirement; as 
to gratuities to persons giving notice of fires; as to gratuities to 
members of the brigade and other persons in return for meritorious 
services, and as to gratuities to turncocks (c). The Council may 
by bye-laws make regulations for the training, discipline, and good 
conduct of the brigade, and generally for its maintenance in a state 
of efficiency (d). 

The Council may permit part of the brigade to be employed . 
for remuneration on special services, and may also allow the 
brigade to attend fires outside the Metropolis: in such cases the 
owner and occupier of the property involved are jointly liable to pay 
all expenses incurred by the brigade and a reasonable remunera¬ 
tion (e). 

1056 . The Council has power to require tho provision of fire Fireplugs, 
plugs, and to mark their situation by notices on any house or 
building (/). 

1057 . On the occasion of a fire the officer in charge may take Pow-ers of 
command of volunteers, may remove persons whose presence 
impedes tho brigade, and generally may take any measures that 
appear expedient for the protection of life and property; in 
particular ho may break into, take possession of, and pull down 

(«) The Loudon County Council ^General Powers) Act, 1904 (4 Edw. 7, 
c. eexliv.), 8.40, gave this name to tho loi ce originally formed as the Motropolitau 
Eire brigade under the Metropolitan Eire brigade Act, ISfio (28 & 29 Viet. c. 90). 

Tn that year (see %bid., s. 6) the Metropolitan board of Works took over tho lire 
engines etc. maintained by various insurance compauies, and was empowered 
{tbvl., B. 11) to purchase or subsenbe towards tho provision of fire escapes. 

As to tho area served by tho hrigado, see note (d), p. 392, ante. As to tho 
provision of means of escape from buildings in case of tire, see pp. 488 et seq., 
jioat. As to inquests on tiros in London, see title Coboneus, Yol. VIlI., 
p. 296. 

(i) Metropolitan Eire Brigade Act, 1865 (28 & 29 Viet. o. 90), ss. 4, 11. Tho 
Council may act through a committee {ihid,, s. 28). 

(a) Ibid., B. 5. 

(b; Ibid., s. 7; SCO ibid., s. 22, as to ejecting discharged members from official 
residences. 

! c) 1 bid., 8 . 8. 
d) Ibid., 8. 9. 

e) Ibid., 8. 30. Eor definition of “ owner,” see ibid., s. 33. 

(/) Ibid., 8 . 32. As to tho use of hydrants, see also London County Council 
(General Powers) Act, 1894 (57 & 58 Yict. c. ccxii.), s. 4. 
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Metropolis, 


gjtjr. 16 . proiiiif5G3 to stay a firo, doing as little damage as possible, and 
TlA London may shut off the supply of water to other localities in order to 
Rre iniiioase the pressure(/j). Damage done hy the brigade in the due 

Brigade, oxocution of their duties is deemed damage by fire for insurance 

puri> 0 B 08 (/;). 

Powers of 1058. The police may close any street in or near which a fire is 
police. burning, and may remove persons whose presence impedes the 

brigade (//). 

Expenses. 1059. The expenses {h) of the brigade are partly met by contribu¬ 
tions from the Government (t) and from the various oflflees insuring 
property in the l^letropolis {L), who are entitled to receive a daily 
report of fires (/), 

PennUics. 1060. A person giving a false alarm of fire to the brigade or any 
officer thereof by means of a street fire alarm or otherwise is 
liable to a penalty not exceeding ,l;‘20 (/»). 

In the case of chimney lires a penalty not exceeding 20.9. is payable 
by the occupier or person responsible (n). 

Provision for 1061. Provision is made (e) for the summary recovery of penaltic.s 

recovery of gjjQ expenses (p), and for the summary determination of disputes (</) 
penalties ami r . 

audit. 1062. It is the duty of the brigade to render gratuitous 

Salvage. assistance to the salvage corps maintained hy fire insurance ofiices 

and to hand over to their custody property saved from fire (r). 


Part III.—The London County Council. 

SiiCT. 1.— Covstitntion. 

Composition 1063 . The London County Council consists of a chairman, 
. nineteen aldermen, and one hundred and eighteen councillors, 

ounci . chairman may be selected from outside the Council; the 

aldermen must not exceed in number one-sixth of the whole 
number of county councillors; the councillors arc elected, four 

(g) Metropolitan fire Brigade Aot, 1865 (28 & 29 Viet. c. 90), b. 12. As to 
taMng possession of property, see Joyce v. Metroyohtan Board of Works (1881), 
44L. T. 811. 

(A) As to firo brigade expenses generally, see Metropolitan Board of Works 
(Loans) Act, 1869 (32 & 33 Viet. c. 102), s. 22. 

(*) Metropolitan fire Brigade Aet, 1865 (28 & 29 Viet. c. 90), 8. 18. 

(A) Ibtd., 8. 13. As to culcnluting and enforcing contributions, see iVvl., 
Bs. 14—17. 

{1) Ihid , a. 31. 

(m) liondon County Council (General Powers) Act, 1893 (66 & 67 Viet, 
c ccxxi.), 8. 16. 

(a) London County Council (Gonortil Powers) Act, 1900 (63 & 64 Viet, 
c colxviii.), s. 30. 

(o) By the Metropolitan firo Brigade Act, 1865 (28 & 29 Viet. c. 90). 

( p) Jbid., s. 24. 
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for the City, and two each for the other parliamentary boroughs 
or electoral divisions into which such boroughs are divided (s). A 
parochial elector may vote at the election of a councillor in the 
same manner as a county elector (o). 

Councillors elected for the City may not act or vote in respect of 
any question arising before the Council as regards matters involving 
expenditure on account of which the parishes in the City are not 
for the time being liable to be assessed, equally with the rest of the 
administrative county, to county contributions (h). This restriction, 
however, does not prevent any such councillor, when in the chair 
and performing the duties of chairman, regulating the procedure at 
a meeting, but is effective to prevent him giving a vote or doing any 
act, such as signing cheques, which is not purely ministerial (c). 

Sect. 2. — Proceedings. 

1064 . The meetings and proceedings of the London County 
Council are, in some res 2 )ects, differently regulated to those of other 
county councils, inasmuch as that Council has obtained some special 
authorisations, and, especially, may from time to time make stand¬ 
ing orders for the regulation of its proceedings and businosa and 
vary and revoke the same(fO. No judicial duties are exorcised by 
the Council (c), and neitlior the meetings of the Council nor of 
the committees constitute a court (/). 

The chairman may, at any time, call a meeting of the Council. 
Twenty members may re(iuire him to call a meeting by signing a 
requisition for that purpose, and if ho refuses, or within seven days 
does not do so, the signatories may call a meeting {g}. 

Notice of a meeting, signed by the chairman or the conveners, in 
the latter case specifying the business, must be fixed on the offices 
of the Council forty-eight hours at least before the meeting, and a 
summons to attend, specifying the business, and signed by the clerk, 
must be left at or sent by post to the address of every member, but 


(j) Locnl Govcrmuciit Act, 18SS {.)) A: o2 Viot. c. 41), es. 1, 40 (4), (5); 
Rudistiibution of Soiita Act, ISH.'S (4S & 49 V^ict. c. 2!J). I’or tho oloctioti of 
coiiticilloi'M, aldermen, nnd ehuiriunti, poo title lir.Ecrtoi!S, Vol. XII., pp. 

—3(51, 397 ; for the frauchiso, see ibi'l., p. 191; for the power to ai)poiiit a 
deputy-chairniaii, «eo ibid., p. 397 ; for the toim of office, see ibid., pp. <i 
seq , and for tho qixaliticntionB and diH(iuiiliticationa of candidates and momhers, 
BOO tit|o Local (joveiinmk.\t, Vol. XIX , pp. 302 et saj , 340, 341. 

(a) London County rouncil Electors (inalificution Act, 1900 (63 & 64 Vict. 
c. 291, 3. 2. 

(b) Local Government Act, 18SS (51 & 52 Vjct. c 41), s. 41 (6). 

(c) See London County Council (Oeuorul Powers) Act, 1890 (53 & 54 Viot. c. 
ccxlni), 8. 23. As to the clerk, deputy"clcrk, and other offioerB of the Council, 
eoe p. 463, iwst. 

(t/) London County Council (Oouernl Poweis) Act, 1893 (56 & 57 Vict. 
0 . coxxi.), 3. 10. 

(e) Jjocal Govenimeiit Act, 1888 (51 & 52 Vict. c. 41), b. 78 (2). 

(/) Soe lirn/ui Aqiiariwn and Sumiper and Winter Garden Hottelg v. Parkinson, 
[1892] 1 Q. B. 431, C. A., and title Courts, Vol. IX., pp. 9 ct eeq. As to the con- 
qiiences of a defamatory statoirient made by a county councillor at a meeting, 
see title Libel and Slander, Vol. XVUI., pp. 681, 082. 

{</) London (Jounty Council (General Powers) Act, 1893 (66 & 5J Vict. o. 
ccxxi.), s. 10, Sched., 1, 2. 
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Metkopolis. 


Sect 2 . want of service of the summons on a member does not affect the 
Proceed- validity of a meeting (h). 

No bubiness other than that specified in the summons can be 
tnuisiietod at a meeting, except any urgent matter brought up in 
accordance with the standing orders (i). 

Chairman. 1065. The chairman of the Council presides if present, or, in his 
absence, the vice-chairman or the deputy-cliairnian. If all these 
are absent, the meeting chooses a member to preside (k). In the 
case of equality of votes, the acting chairman has a second or 
casting vote {1). 

Quorum. 1066. Unless in any case otherwise provided by statute, all acts 

of the Council, and all questions coming or arising before it, may 
be done and decided by the majority of such members as are present 
and vote at a meeting duly held, the whole number present, whether 
voting or not, not being less than one-fourth of the number of the 
whole Council (/«). 


1067. Minutes of the proceedings at a meeting must be drawn 
up and printed, and signed either l)y the chairman at the meeting, 
or at the next ensuing meeting by the chairman thereof (a). 


Resolution for 
expendituic. 


1068. A resolution authorising oxpenditme upon, or the con¬ 
struction of, works, the estimated cost of which amounts to or 
exceeds dE20,000, must be confirmed at a subsequent meeting of 
the Council (o). 


Contacts. 1069 . A contract entered into by the Council for work or 
materials, whereof the value or amount exceeds £10, must be made 
under its seal (p). 


.Service of 1070. Aliy document required to be served on the Council 
no ices etc. served by delivering it personally to the clerk, or 

by leaving it at the principal office of the Council (q); and any 
notice required to be given to another person may bo served per¬ 
sonally or be loft with some inmate of the place of abode of such 
person, or, if required to bo given to an o^\nor or occupier of any 
laud or premises, and there is no occupier, by affixing it to some 


(A) London County Council (General Powois) Act, 1893 (56 & 67 Vict. 
e. ccxxi.), s. 10, Hchod., 3, 4, 5. 

{() .'^ched., 6. 

(A) Ihd., Sclied., 7. As to the admission of reporters, see title Pkess and 
Phijnting. Ah to the admiseion of ratepayers, see title Local Government, 
Vol. XIX., p. 348. 

(/) London County Cqunoil (General Powois^ Act, 1893 (56 & 57 Viet, 
c. ccxxi.), iSclied., 9. 

(m) Jlnd., Sclicd., 8. 

(n) Und., ychod., 10. 

(e) Metropolis Muuujjeinent Amendment Act, 1862 (25 & 26 Vict. c. 102), 
6* 2i3. 

(®) Meti-opohs Management Acf, 1855 (18 & 19 Vict. c. 120), s. 149. This 
applies also to tlio contracts of a metropolitan boiough council. As to contracts 
with corporations generally, see titles Coeporatiokb, Vol. VIII., pp. 380—386; 
Local Government, Vol. XIX., pp. 268, 313; Public Health and Local 
Administ;bation. 

(j) Metropolis Management Act, 1855 (18 & 19 Vict. c. 120), s. 220. 



Pakt III. —The IjOxdon County Council. 


421 


conspicuous part of the land or premises. If, however, the name sect. 2 . 

and address of the owner or that of his aj^ent is known, the notice Proceed' 

is to be served on him personally, or left with some inmate at his iags. 
place of abode or sent by post to him, or served on his af?ent (r). 

Any notice given by the Council is .sufficiently authenticated if signed 
by the clerk or the officer by whom it is given (s). 

Sect. 3.— Cominittees. 

1071. The London County Council possesses the same rights as In geueral. 
other county councils to appoint committees and to delegate powers 

to such committees (a). These rights have been largely exercised, 
and the executive work of the Council is entrusted to a number of 
committees, of which the principal are appointed for dealing with 
finance, asylums, housing of the working classes, improvements, 
fire brigade, parks and open spaces, main drainage, highways, 
including tramways, education (/;), theatres and music-halls (c), 
and pensions (d). 

1072. The Council must appoint a committee for the purpose Appeal 

of hearing appeals by persons aggrieved by any order of a committee, 
borough council in relation to the construction of works or to the 
expenses thereof, or as to the removal of subsoil under a street, or 
as a sanitary authority, and must refer all such appeals to that 
committee (e). The chairman of the Council is an cx-ojicio inennhei’ 
of the committee, and presides at all meetings at which he is 
present: in his absence, or if his office is vacant, the committee 
choose one of their niunhcr to preside. I'lireo form a quorum (/’). 

The proceedings on ai)p(juls aro regulated by the standing orders 
of the (3oui\cil (/;). The committee must hoar, and may allow or 

(r) MetidpolisMiiiuiscinent Act, (18 «Sc 19 Viet. c. 120), s. 221. 

(s) Ibid., H. 222. Ibid., bs. 220—222 U 2 )ply also to metropobtan borough 
councils, BubstitutiJig the town clerk for the clerk; see p. 465, po^^. 

(a) Seo title liOCM. Qovkkn'ment, Vol. XIX., pp, .'148 et seif. The 
Council may pay the reiisouable travelling expeu-ses incurrod by any cominittoo 
or aub-committee ^Tjondon County Council (Qoneial I’oworH) Act, 1911 (1 & 2 
Geo. 5, c. Ixui.), h. 17). 

(h) For the constitution of the Education Committee, see title Education, 

Vol XTI., p. 19. 

(c) Special orders have been raado by the Council for regnl.iting tho jirocedure 
of tho Theatres and Mu«.ic JIalls Committee, sitting as the Licensing (''ommiltco, 
and at the annual hcousiiig mooting of the Council; see title Tiieatre.s and 
O'J'UEK ri.ACE3 OF EnTEUIAINMENT. 

(d) Appointed under the Gld Ago Pensions Act, 1908 (8 Edw. 7, c. 40), s. 8 ; 
see title Poor Law. 

(e) Metropolis Managemont Act, 1853 (IS & 19 Viet. c. 120), s. 211; 

Metrojiolis Management Amendment Act. 1862 (25 & 26 Vict. c. 102), a. 57; 

Motropolis Management Amendment Act, 1890 (38 & 04 Vict. c. 66), h. 6 
(appeals, however, may be referred by the Council to any cominitti'o it may 
select); Public Health (London) Act, i891 (34 & t')3 Vict. c. 76), s. 126. Under 
the standing urdor.s of tho Council the committee must hear and determine 
appeals made to the Council under any other Act of Parliament. As to tho 
matters in respect of which such orders may be made, see title IIiGUWAVS, 

Streets, and Bridges, Vol. XVI., pp. 201 et seq. 

(/) Metropolis Management Act, 1835 (18 & 19 Vict. c. 120), s. 212. 

{g) Under ibid, s. 202, the Council may make bye-laws for regulating;appeals. 

An appeal must be entered within seven days after notice of the order objected 
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Mkthopolis. 


Sect. 3. dismiss tlio appeal, or may quash, confirm, or vary the order 
Committees, appealed from, may make orders as to the payment of costs, and 
- may award compensation {h). 


Part IV.—The City Corporation. 

Sect. 1 . —In General. 

Incorpora- 1073. The citizens and freemen of the City of London are a 
tion. body politic and corporate by the name of “ The Mayor and 

Commonalty and Citizens of the City of London ” (i). 

geal. 1074. T’hoy have a common seal, known as the Common Seal of 

the City of London, which proves itself ^^ithout any further 
evidence of the assent of ihe Corporation or the identity of the 
seal (,/). 

Discharge o£ 1075. The Corporation (/•) discharges its functions through three 
funjiiona. assemblies—the Court of Aldermen (0, the Court of Common 
Council (/»), and the Court of Common Hall (a). It is not affected 
by the Borough Funds Acts (o) or the Municipal Cor])orations 
Act, 1882 (p), and is not restricted by external control in the 


to ha*i Iwon .sci rod on tho occupier of tho proini.sos iifToctod thoioliy, or nfter the 
ttct oouipluiuod of (MetropoliH M.-inagcmeut Act, 180.j (IS & 19 Vict c. 120), 
B. 211). The day oji which the notice w'.is .served or the :ict doiio is excluded 
(Uobifi307i V. lVaflJint/l(m (1819). 13 Q. H. 753; Jiaddifr v. linrlliohimeir, 

[1892] 1 Q. D. 1151 ; and sec title Time). 

(/i) Metropolis Maiiagemout Act, 1855 (18 & 19 Vict c. 120), bb. 21, 212; 
Metropolis Muiia^'oiueiit ATneiidnioiit Act, 18(52 (2.5 & 2(5 Vict. c. 102), s. 29. 
A.s to tho power of tho oppoiils coiniuittoe to levy mipioveiuent rales upon 
defaulters, see s. 30 of the latter Act. The right of ii])poal conferred as aliove 
does not prevent tho courts fioin exercising their junsdiotion to restrain a 
borough council fiom exceeding its authority (Tinkler v. ll''andaworth Diatriii 
Board of llWis (18.18), 2 Do Gf, & J. 261, A.), nor does it provout a court of 

Bummniy jurisdiction impuring into the validity of a notico (/''id/iam Vcalr^ v. 
Sohmion, [1896] 1 Q. 11. 198; but conipaie 6'f. i/a.iics aW iSY. e/oAn, Clerkeniuell 
Vsatrt/ V. Ftxirif (1890) 24 Q. H. D. 703). 

(O'Wtftt. (1690) 2 Will. & M. c. 8, s. 3. 

(j) Seo title Dvidenpe, Vol. XI IT., p. 496. This seal was granted by 
ITonry III. Tho special legulations of the Court of Common Council require 
that the seal shall only be affixed in open court, after a formal resolution. 
The seal is affixed only to sucli documents which have been examined and 
signed by one of the la.w officers of the Corjioration. 

(7c) The account here given of tho Corporation is mainly deiived from the 
Statement of the Corporation appended to the Report of tho Royal Commission, 
1894, and whore no other authority is given for a statement in the text it 
should be regarded as being collected from that Report and the evidence taken 
by the Coniiiiission (Parliamentaiy Paper, 1894, Cd. 7493). 

(7) .See p. 4 24, post. 

(m) Seep. Vlii, post. 

(n) See p. 429, pos#. 

(o) Ijorough I’unds Act, 1872 (35 & 38 Vict. «. IPI), s. 11; see title Locai. 
QoveSNHENT, Vol. XIX., pp. 380 et sen. 

(p) 46 k 46 Viet. o. 60, 
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application of such property and funds as are not subject to specific 

trusts or special enactment {q). 

Sect. 2. — 2'he Lord Mayor. 

1076. The Lord Mayor is selected on the ‘29th September in each 
year by the liverymen of the City in Common Hall assembled, from 
among the aldermen who have filled the oflico of sheriff (7-). 'J’he 
livery nominate two candidates, and of these the Court of Aldermen 
appoint one to the office of Lord Mayor for the year next ensuing. 
The Lord Mayor Elect is presented to the Lord Chancellor for the 
Sovereign’s approval, to bo signified, generally on the first day of 
Michaelmas Term, and is afterwards, on the 8th and 9th November 
respectively, sworn in at the Guildhall, and before the judges of the 
High Court, for the due execution of his office (s). 

1077. The title of Mayor as chief officer of the City is of very 
ancient date, and the right to be styled Lord ^fayor was conferred 
by an early charter {t). The Lord Mayor is also entitled to the 
prefix of “ Bight Honourable,” and, on the demise of the Sovereign, 
is summoned to attend the mooting of the Ih’ivy Council, and signs 
the proclamation of the successor to the Throne. He has also 
certain rights in connection with the Coronation (/()• 

In the City the Lord Mayor takes precedence of every subject of 
the Crown. Ho is the head of tlic City Lieutenancy, and lias tlie 
privilege of recommending to the Sovereign the names of persons 
to fill vacancies occurring therein. He is, by custom, perpetual 
Eschealnr and Coroner for the City and Southwark ; he is Clerk of 
the^farkets; Admiral of the Port of London; Chief Magistrate of 
the City {v ); and is named first in the Commission of Oyer and 
Terminer and General Gaol Delivery of the Central Criminal 
Court {x). No troops may pass through the City without his 
permission, and he receives (luartorly, under the Sovereign’s Sign 
Manual, the password of the Tower. lie is entitled, as s 2 )okesman 
for the citizens, to the right of sjiecial access to the Sovereign, and 
to present petitions at the liar of the House of Commons. He 
receives, out of the City’s cash, an annual salary of .£10,000. 

The Lord IVtayor is ex-oficio President of the Association of 
the City of London under the Territorial and Hesorvo Forces 
Act, 1907 (a). 


{,]) See rarr v. A.-O, (1842), 8 H & Fin. 409, 431, H. L. 

(r) The practice is to nominate the two senior aldermen who liavo not passed 
the chair, but there is legally nothing to prevent the nomination of an ex-herd 
Mayor, or of a junior member of the Court of Aldonnou. As to aldermen, see 
pp. 424—420, j'ost. As to liverymen, sec note (<■), p. 429, -post. As to the oflico of 
sheriff, see p. 401, ante. 

(a) Oalonaar Act, 1701 (25 Geo. 2, o. 30), s. 4; Judicature Act, 18el (44 & 
46 Viet. c. 68), 8. 17. 

(f) Charter (Kl.M), Edw. 3. 

fw) See title Constitution u. Law, VoI. VL, pp. 326 333. 

(vj In which capacity he exercises the powers of two justices (City of London 
(Union of Parishes) Act, 1907 (7 Edw. 7, c. exL), s. 24); and see title 
Magistrates, Vol, XIX., pp. 575, 677. 

See title CouiiTS, Vol. IX., p 87. , ^ 

(a) 7 Edw. 7, c. 9, s. 39 (3). This Act does not affect the raising and levying 
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1078. The Iiord Mayor summons and presides over the Court 
of Altlermou, the Court of Common Council, the Common Hall, and 
tli(j Court of Hustings (1;). None of these can be held but by his 
put mission and direction, and the business to be discussed is entirely 
under his control. If he cannot attend on any occasion he must 
iiltpoint, under his seal, as deputy an alderman who has passed the 
chair. 

1079. Should the office of Lord Mayor become vacant by death 
or otherwise, the Corporation usually suspends all important 
business until the election of a successor has been duly proceeded 
with and completed; meanwhile, for purposes of necessity, the senior 
alderman acts as deputy. 

Sect. 3.— The Court of Aldermen. 

1080- The Court of Aldermen consists of twenty-six aldermen, 
including the Lord Mayor, one elected for each of the City wards (c). 

1081. The office is held during good behaviour, hut an alderman 
is liable to beremox'ed from office for just ami reasonable cause (d), 
and any alderman who becomes bankrupt or insolvent, or makes a 
composition with his creditors, or absents himself for more than 
six consecutive months, unless by reason of illness or other reason¬ 
able cause, or is convicted of fraud or crjmo, is di.sijualilied and 
ceases to hold office, and the Court of Aldorraeu must forthwith 
adjudge the office to be vacant (c). 

1082. Upon a vacancy occurring the Lord Mayor issues his pre¬ 
cept BUi»mioning a wardmote for the election of an alderman, who 
must be a freeman of the City. Tf the electors (J) return a person 
who has been determined by the Court of Aldermen to be unlit to be 
an alderman, the Court may refuse to approve or admit him to the 
Court, and if such an unlit person is returned and rejected three 
time.s in succe.Hsion, the Coni t may themsclve.s nominate, elect, and 
admit a fit and proper person, being a freeman of the City, to fill 
the office. A person who refuses to serve as alderman on being 
elected is liable to a fine of Ji,500, unless he can satisfy the Court 
that at the time of his election he was not worth 4J30,000 (i/). 

1083. Each alderman has the rule-and government of his ward, 
and may appoint a deputy from among the common councilmen for 

of the trophy fax, the proceeds of which may, however, be applied by the 
CommisBioiKTs of-Lieutenancy foi the City for certain ^ecified purposes [tbid., 
B. 39 (5)). As to the trophy tax, soo Cit}"^ of London (Union of Parishes) Act, 
1907 (7 Edw. 7, c. cxl.), b. 16. 

(&) Ab to the Court of IIustingB, the Court of Equity before the Lord Mayor, 
the Oom-t of Quarter Sessions for the City, and the Court Loet for the Manor 
of Duke’s Place, see title Courts, Vol. IX., pp. 176—178. 

.(c) The ward of llridgo Without or Southwark does not elect an alderman, 
but the aldermancy of that ward is assigned to tho senior elected aldeimun. 
As to elections, soe title Er.ECXiONS, YoL Xll., pp. 190, 393. 

i tl) Stat. (1393) 17 :^ic. 2, c. ii. ■ 
e) Local stat. (1849) 12 & 13 Viet. c. cxiv., s. 9. 

/) Foj the fianchiee, see title Er-ECTlONs, Vol. XIT., p. 190. 
ij) Act of Coininon Council, 17th April, 1812. 
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his ward (h). The alderman presides at wardmotes, and must sign 
the lists of persons entitled to vote at ward elections (i). The 
aldermen are ex-officio members of the governing bodies of many 
philanthropic and other institutions (j). 

1084. The Court of Aldermen is a Court of Eocord, and sits in 
public. The meetings are convened by summons from the Lord 
Mayor, who presides (ft). Thirteen form a quorum. 

1085. The Court exercises jurisdiction over the livery companies 
of the City (/), appoints special constables, may remove the City 
Commissioner of Police in case of misconduct (?»), and regulates 
the government of the City police force («) and the control of 
vehicular traffic (o). 

1086. The Court ai)point8 four standing committees, namely, 
privileges, gaols, general purposes, and finance, the proceedings of 
which are governed by standing orders. The committee consists of 
the whole Court, and are reappointed at the commencement of each 
mayoralty. 

1087. The Court appoints the Eocorder (p), the Steward of 
Southwark (j), the officials of the Justice Eooms at the Mansion^ 
House and Guildhall, one-half of the Visiting Committee of 
Holloway Prison (r), and nominates six almoners on the Council 
of Almoners of Christ’s Hospital. 

1088. Petitions against returns at ward elections are referred, 
by the Grand or Great Court of Wardmote (s) to the Court of 
Aldermen, which has power, in the case of a disputed election, 
either to declare upon whom the election has fallen, or to declare it 
void and order a fresh election. 


(A) Act of Common Council. Gth December, 1712. In Bomo waids two 
deputies may 1)0 appointed. A deputy may execute the {greater part of the ward 
duties of the alderman, except statutory duties and tie presiding at fhe ward- 
mote hold on St. Thomas’s Day. 

(*) City of liondon Municipal Elections Amendment Act, 1867 (30 & 31 Viet, 

c. 1.), B. 5. 

(,;) For list, see Statement of the Corporation, rcfori-od to in note (A), p. -122, 
ante. , 

(k) See p. 424, ante. 

1 0 See title ComI'ames, Vol. V., pp. 746 et seq. 
m) See title Police. 

n) City Police Act, 1839 (2 & 3 Viet. c. xciv.); ond sec title Police. 

(o) Metropolitan Streets Act, 1867 (30 & 31 Viet. c. 134); City of London 
Street Traflio Act, 1999 (9 Edw. 7, c. Ixvii.). 

(p) But a recorder cannot exercise any judicial functions unless he is 
appointed hy the Crown to exercise such flinctions (Local Government Act, 
1888 (51 & 62 Viet. c. 41), s. 42 (14)). As to the Eocorder, see, further, title 
CoUKTS, Vol. IX., pp. 89.177. 

((/) Sto title CounTS, Vol. IX., pp, 202, 203. 

(r) Prison Act, 1877 (40 & 41 Vict. c. 21), and Eules of 10th March, 1890, 
made thereunder; sco title PaisONS. This appointment is made annually. 

(^ This is a court held on Plough Monday <it the Guildhall, uuder the 
pmsidenoy of the Lord Mayor, with whom the aldemeu sit, for the purpose of 
receiving returna from the several wards of the elections on St. Thomas’s Day: 
to receive petitions against returns; and t<* admit the City marshal, ward 
beadles, and extia coiistaldes. • 
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1089. An aklorman upon election hecoiiie>s a justice of the peace 
for (ho County of the City of London (l), ami has power to do alone 
any act which by statute is directed to be done by more than one 
justice (?*). 

An alderman sits twice weekly at the Guildhall to deal with 
summonses taken out by the police for offences under the City 
I’olice Act, 1839 (a), the Metropolitan Streets Acts, 1867 and 
1868 (h), the Hackney Carriage Acts (c), and other Acts. 

The aldermen who have passed the chair arc justices for 
Southwark (d). 

Quarter sessions are held eight times a year, the court being 
styled the Court of the Lord Mayor and Aldermen of London, and 
consisting of the Lord Mayor, aldermen, and Jlccorder (<'). 

The City of London is deemed to bo a county borough for 
licensing purposes, and the Lord Mayor and aldermen are the 
licensing justices and the compensation authority (/). They 
also grant licences to deal in game (<;). 

All the aldermen are justices of oyer and terminer and are 
named in the commission for holding the sittings of the Central 
Criminal Court (/<). 

1090. The powers or duties of the justices, quarter sessions, 
Eocorder, or Common Serjeant of the City were not affected by the 
creation of the London County Council, except in so far as powers 
or duties were expressly transferred to that bo(ly(i), or as the 
powers and duties of the justices or quarter sessions of any county 
wore altered in consequence of the transfer of 2 >ower 8 to the newly- 
constituted county councils (A). 

Shot. 4.— The Court of Conunon Council. 

1091. The Court of the Lord kfayor, Aldermen, and Commoners 
of the City of London in Cemmou Council assembled, generally 

(/) ('hilltop (1712), 15 Qco. 2. As to roinoval, see p. ■121, ante; tmd see, 
generally, title MAOiSTa.V'risa, Vol. XIX., p. 510. 

(//) I’oorlloliof Act, 1601 (43 Eli/, c. 2), s. 7 ; Summary Jimsdi'ctiou Act, 1843 
(li & 12 Vict. c. 43); Summary Juilailiction Act, 1879 (42 A 43 Viol c. 49), 
8. 20 (10); SCO Oity of Loudon (Union of I’arislios) Act, 1907 (7 Kdw. 7, c. ox'.' 
B. 21 ; and title AfAGThTiiATES, Vol. XIX., pp. 575, 577. 

(a) 2 & 3 Vict. c. xciv. 

(b) 30 & 31 Vict. c. 134; 31 & 32 Vict. c. 5; see title lIiaiiWATS, Rtueets, 
AND HiiinoKS, Vol. XVI., p. 207. 

(c) See tith' Stiieet and AKiirAT. TaAFFic. 

\d) See title CouiiTS, Vol. IX , np. 202, 203. 

fe) The Court was created by charter in 1462. It rarely trios offences, as 
inaictable oltonccs committed m the City are tried at the (''outial Criminal 
('ourt, under the Central Criminal Comt Act, 1834 (4 & 5 Will. 4, c. 36). See 
title Courts, Vol. IX., p 177. 

(/) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Oeo. 5, c. 24), h. 2; 
sec, ^nemlly, title iNfoxioATiNO Liquors, Vol. XVIIL, pp. 22, 31, 51, 68. 

(.</) Game Act, 1831 (1 & 2 Will. 4, o. 32); see title Game, Vol. XV., p. 254. 

(li) Contr.al Criminal Court Act, 1831 (4 & 5 Will. 4, c. 36), b. 1 ; seo titlo 
CouRT-s, Vol. IX., p. 89. 

(*) See Local Ooverument Art, 1888 (51 & 52 Viet. c. 41), s. 41 (1), and 
pp. 395, 118- 422, ante. 

(/e) Local Govorninont Act, 1888 (51 & 52 Vict. c. 41), a. 42 (13); see title 
Local Government, Vol. XIX., pp. 68 ci seq. 
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styled the Court of Common Council, consists, besides the Lord 
Mayor and aldermen, of two hundi'ed and six common councilmen, 
who are annually chosetfi by the electors (/) of twenty-live wards at 
wardmotes held on the 21st December, St. Thomas’s Day (m). The 
nominations are made at the wardmote, and if there is a contest 
the election takes place the next day by ballot (?/;. 

1092. When a vacancy occurs in the course of the year the 
ward clerk informs the Lord Mayor, who issues his precept for a 
wardmote for the election of a successor, and the return is sent to 
the towm clerk. At a bye-election the alderman’s deputy (f>) may 
preside. 

1093. The Court is called at the discretion of the Lord Mayor, 
and seven members can requisition him to call a Court at any 
time. The Lord Mayor, or his duly appointed deput}', must preside 
at all meetings ( 2>)- Porty members or upwards, of whom two at least 
must be aldermen, form a quorum. The proceedings are regulated 
by standing orders (q)* 

1094. The Court appoints all Corporation officers, except those 
appointed by the Court of Aldermen (r) or by the Court of Commorf 
Ilall (-■?), and exercises all municipal functions in the City, except 
those exercised by the Court of Aldermen or by the London County 
Council. The Court has sole control over the landed property and 
estates of the Corporation, and the common seal cannot be affixed 
without its direction (t). The Court, like the Court of Aldermen, 

{1) Reo title Hr.KcrJONa, Vol. XI1., p. ]!i0. Kor the (lualifications luid 
(lisqualilit-atioiis of ooniinon couucilnicii, soothty of London Municipal J'’,lecti(in.s 
Amendment Act, 18(57 (.50 «& 31 Viet. c. i.), s. o. 

{m) A waidiuote is an assembly of all the inhabitants of the waid; see title 
Courts, Vol. IX., ii. 178. 

(n) City of Ijoudon Jiallot Act, 1887 (50 & 51 Vict. c. xin.), ms. 2, .‘5, 5; for 
(he procedure at eloctioiiB, see title Er.EOTioNS, Vol. XII., ])p. 303—6, and 
Rtatement to the Iloyal Conimibsion, pp. 30—42 ; see note (/.), p. 422, 
auk. 

! o) As to aldermen and their deputies, see i>. 421, t»dc-. 

p) Reo p. 424, ante. 

q) As to tho admisbion of reporters, see title Press and PlUNTiNCi. 

r) See p. 425, ante. The chief oHiccrs appointed by the Common (’oiiiicil 
are tho Town Clerk, tho judges of the Shoiilfs’ Coiiits (bee title Covkis, 
Vol IX., p, 177), the Cuinmissiouer of tho City Police (see, further, titlo Police), 
the Comptroller of tho Chamber and of tho Pudge IIouho Pstab's, tho 
llomamhranoer, tho .Stiiicitor, the Socondaiy, the Cdork of tho Poace, tho High 
Paililf of Southwark, tho legistriirs of the Mayor’s Court and City of London 
Court, and the City Hiirvi'yor. For a full list, see Statement of tho Corporation, 
pp. 52, 53, referred to in note (A), p. 422, ante. ThoOomiuoii Serjeant and tho 
judge of the City of Ijoiidon Couit aio appointed by the Crown (Local Oovoin- 
ment Act, 1388 (51 & 52 Vict. e, 41), s. 42 (14)), but are paid out of the (.'ity 
funds The Lord Mayor, as coroner for the City and Southwark, geiw^'ally 
acta by a deputy-coiouer, who is appointed and paid by the Couit of Coiiimori 
Council. As to fire inquests in the City, see title Coroners, Vol. \'J11., p. 2fJ(). 
The Corporation may apnumt a garbler or officer to examine as to the purity and 
cleanliness of drugs and spices (stat. (1707) 6 Anno, c. US, s. 3). 

(«) See p. 429, post. 


Sect. 4 

The Court 
of Common 
Council 


Vacancies. 


Com Is, 


.Appoinl- 

incuts. 



428 


Metroi^olis. 


Skct 4. 

The Goort 
of Common 
Council. 

Powers and 
duties. 


Transfer of 
powers. 


noniiiiiiLcs or elects members of the managing bodies of many public 
and charitable institutions. It is the patron of eight livings. 

1095 . The Court is, as respects the City, the local autho¬ 
rity under numerous Acts of Parliament that deal with various 
matters of local government (m). As regards education, it is in 
the same position as a metropolitan borough council (?/;), but the 
City, quite apart from the general law, does much to promote various 
forms of educational activity. It must appoint a distress com¬ 
mittee for the purposes of the Unemployed Workmen Act, 1905 (*■), 
It is the Port Sanitary Authority for the Port of London (a), and 
enforces throughout the administrative county the law relating 
to quarantine and the importation of animals (/O- It controls all 
public markets in the county of Ijondon (c), and London Bridge, 
Blackfriars Bridge, Southwark Bridge, and Tower Bridge are all 
maintained and managed by it(fi). It may make bye-laws for 
regulating locomotives, and may authorise locomotives to be used 
on any road within the Citv (<?), but, if such bye-laws or authority 
make any difference between any main road maintained by the 
County Council and the other roads in the City, the approval of the 
County Council must be obtained (/). 

The Court acts as overseers for the City, appoints tho assess¬ 
ment committee, has all the non-ecclesiaslical powers of the old 
vestries, and collects the general rate for the City (< 7 ). 

1096. The Local Government Board may, on the joint application 
of the London County Council and the Court of Common Council 
of the City of London, make a provisional order transferring any 
jjower from the County Council to the Court of Common Council, 
or vice versa (h). 

(it) See titles jrnsaim. As to poweis with respect to coinirione, see title 
Commons and Rioiits or Common, Vol. IV., p. 610. In addition to statutory 
rights, tho Goiiioration possesses by chaiter or custom many rights and 
privileges of local government, which are cai'efully preserved bv tho general 
Acts dealing with the subject-matter. Thus, tlio Weights and Measures Acts 
specially preserve tho rights of the City with respect to stamjung or sealing 
weights and measures and with respect to the right of the Ijord Mayor l o gauge 
all vessels of wine, oil, honey, and other gaugeublo hquors imported and landed 
within the City (see ‘Weights and Measures Acts, 1824 (o Geo. 4, c. 74), 3 . 25 : 
1878 (41 & 42 Viet. c. 49), ss. 67, 68; and 1889 (52 & 63 "Viet. c. 21), s. 17; 
and title Weiokts and Mkasukes). 

(//;) Kilucation (London) Act, 1003 (3 l^dw. 7, c. 24), s. 4 (2); soe titlo 
Educatio.v, Vol. XII., p 53 ; pp. 402—407, aiitr, and p. 430, post. 

(x) 5 J'-ldw. 7, c. 18 ; see p. 413, oji/e, and title Wobk and Lahoub. 

(a) Public Health (London) Act, 1891 (54 & 56 Viet. c. 76), s. Ill; boo 
pp. 410, 411, fo/te, and Public Health Act, 1896 (59 & 60 Viet. c. 19). 

(b) See title .VNiMAr..s, Vol. I, p. 430. 

(c) As to the. County of London, seo p. 401, nuie. 

(d) Seo as to the City bridges, the Corporaliou of London (Bridges) Act, 1911, 

(e) See Highways and Locomotives (Amondiiiont) Act, 1878 (41 & 42 Viet, 
c. 77), R. 28. As to bye-laws generally, see pp. 460, 480, jmL 

(/) Tjocal Governiuent Act, 1888 ^51 & 62 Viet. 0 . 41), s. 41 (4) (a). 

y) Cityof Ijoudon (Unionof Pan-.he8) Act, 1907 (7 Edw. 7, c. cxl.), ss. 11—Lj. 
The general rate includes the sewer rate, the cousolidatod rate, the police rate, 
and amr special rate such as the trophy tax {ibui., e. 15); see p. 439, post. 

(A.) London Government Act, 1899 (62 & 63 Viet. c. 14), s. 6 (4). As to such 
provisional ordeis, see tbid., s. 28 (1); Public Health Act, 1875 (38 & 39 Viet, 
c. 55), SB. 297, 298; and title Local Qovebnment, Vol. XIX., p. 367. 
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Sect. 5.— The Gommon Hall. 

1097. TLo full style of the Common Hall is the Meeting or 
Assembly of the ifayor, Aldermen and Liverymen of the several 
companies of the City of London in Common Hall assembled. It 
consists of the Lord Mayor (i), four aldermen at least, the sheriffs 
(or one of them), and such of the liverymen of the companies as 
are freemen of the City (k), and meets twice in each year, on Mid¬ 
summer Day and Michaelmas Day (/). It nominates two aldermen 
for the office of Lord Maj'orCw/,), and elects the sheriffs («), the 
chamberlain (o), the bridge masters, and the auditors. The 
elections are by show of hands, and, if a poll is demanded, it is 
conducted in the same manner as a poll for the election of common 
conncilmen(^^. 

Sect. 6.— The Citt/ Police. 

1098. The Corporation maintains its own police force. The 
members of the force are under the disciplinary control of the 
Commissioner of the Police Force of the City of London, who is 
appointed by the Court of Common Council, subject to the approval 
of the Crown, and is removable for misconduct and other reasonable 
cause by either the Crown or the Court of Aldermon ( 2 ). He* 

(<) In the absence of the Loid Mayor, one of the sheriffs prosidos in Common 
Hall. As to tho sheriffs, see p. 401, ante. 

(k) 'I'heie are sovonty-six (bty companies with a Uverv, comprising some 
9,000 liverymen who are ficomon ; see title Companies, Vol. V., p. 746. 

(l) The Tiord Mayor may summon a Common Hall at other times if lie thinks 
it desirable for the discussion of matters of imblic interest. 

(m) Boo p. 426, ante. 

(n) See p. 401, ante. 

(o) The otlice of chamheilain is one of great antiquity and considerable responsi¬ 
bility. The ('hamborlaiii is trcasnicr of tho funds of the Corporation, and keeps 
the accounts thoieof. Ho exeicises juiisiliction over apprentices in the City and 
holds a court for hearing disputes and complaints concerning them; see title 
Courts, Vol. IX., p. 178, Ho also keeps tho roll of freemen and admits to tho 
freedom of tho City. The modes of admission to tho freedom of the City are : 
(1) By seivitude, which may he obtained by any male of full age on satisfactory 
completion of his npjii-enticeship to a freeman. (2) By patrimony, obtainable, 
wlion of full age, by a child, male or female, ot a freeman, born in lawful 
wedlock after the father’s admis.sion as a fieonian. (6) By redemption or 
imrchasc, which is obtained by any ratepajer on the parliamentary register for 
the City upon payment of a guinea; by any ratepayer on tho local rate books, 
if approved by tho Court of &mmon Council, on a similar payment; by any 

{ lerson approved by tho Court of Common Council on painnent of £2 Os. Sd.; 

>y a person who is proseuted through one of tho City companies and approved 
by the Court of Aldermen, on payment of one gumoa. In all those cases tho 
candidate must be of full age and not an alien. (4) By bonoruiy presentation 
upon resolution of tho (?ourt of Common Council. As to freemen of tho livery 
companies, see title Companies, Vol. V., p. 748. Compare, as to freemen 
generally, title Local (Soveknment’, Vol. XIX , pp. 321, 322. As to their 
exemption from tolls, see titles IliQHWAya, Sthkets, and Bjudols, Vol. XVI , 
p. Oo; Maukets and rAiua, note (&), p. 41, ante. 

(p) That is, under the City of liOiidon Ballot Act, 1887 (50 & ol Viet, c, xiii.); 
see noto('fl), p. 427, ante. The lists of voters are piepaied by the Seconduiy. 
That official also makes tho jury lists for the City: see title Juries, Vol. XVI11., 
p. 236. 

(y) City of London Police Act, 1839 (2 & 3 Viet. o. xciv.), s. 3. As to police 
generally, see title Police. • 
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appf)iiiLs tliG police in such number as tlie Court of Common Council 
directs (/•), and is solely respoiusible for suspojision or dismissal from 
the force (s). The Commissioner, with the consent of the Court of 
Aldermen, regulates street trailic in the City (f), and many similar 
matters («), and is responsible for the regulation of public-houses, 
coffee-houses, and shops {(>), and for tho abatement of gaming¬ 
houses (c). 

1099. In any case of special emergency tho City I’olico, at the 
request of one of the principal Secretaries of State, may bo authorised 
by the Lord Mayor to act within the Metropolitan Police District (d), 
and the metropolitan police may, at the request of tho Lord Mayor, 
be authorised to act within the City, in each case under tho conunaiid 
of their respective officers (c). 

1100. One-foiirth of the net expenses of the City police force is 
paid hy the Common Council out of the coiqiorato funds, and three- 
fourths are defrayed out of the general rate (J). 


Part V.—Metropolitan Borough Councils. 

Shot. 1.- ConuMntiou. 

Sub-SJ3CT. 1.— //i Genetnl. 

1101. Each metropolitan borough is governed 1)3'a council, which 
is a body corporate, consisting of(/jf) and known hy the name of the 
Ma^'or, Aldermen, and Councillors of the Metiopohtan Borough of 
-(/i). This hod}' has perpetual succession and a common sen!, 

City of Loudon I’olico Act, 1S30 (2 & U Yict c. xciv ), s. 9. 

(a) Hiid., s. 1‘1. 

(i) See London Cub and Stiif'o Garringo Act, 1907 (7 lidw. 7, c. 5o), s. 4, and 
titlo S'lRKJiT AND Akkial TllAFyiC. 

(fi) City of London Police Act, ISao (2 »& 3 Viet. c. xciv.), ss 20,22; Motropolilaii 
Strocta Acta, 1807 and 1808 (30 & 31 Vict. c. 134 ; 31 & 32 Vict. c. o). 'I'ho Ci'y 
Qrocnyiird is a depot for stabling stiay horses ur other amniHls belonging to 
iiidi\iaual8 in charge of the police, and for housiiig the carts, tiucks, or oILljl 
vehicles of such persons. It is under tho contiol of the Gity Laixls Coniimttoe, 
appointed by the Common Council (see" Metropolitan Paving Act, 1817 
(57 Geo. .3, c xxix.), s. 109). 

(/>) City of liondon Police Ant, 1839 (2 & 3 Vict. c. xciv.), ss. 28, 29. 

(c) Ibid., ss. 31, 32. In the City seuich warrants in respect of gaming-houses 
are issued by a justice or by the Commissioner of the City Pohee, upon a wnttoii 
report of a superiutondont of the City force, or information on oath of two or 
more householders, and authorise the supenntendont and constables tn enter tho 
alleged ganiing-houso, and to arrest all persons found therein, and to seize 
gaming insti uincuts, money, and socnntios (ibtd.). As to gamuig-houses 
generally, sec title Gaminu and Waoeking, Yol. XV., p. 287. 

I d) See p. 410, ante, and title PonioK. 
e) City Police Act, 1839 (2 & 3 Vict. o. xciv.), s. 21. 

/) Ibid,, h.s. 57, 68. As to the contribution by tho Exchequoi fioin tho 
Local Tuxtttioii Grant, see titlo 1 ’olice. 

(</) London Govomment Act, 1899 (f>2 & 03 Viot. c. 11), s. 2 (1). 

(A) Wostmin.stor is now a city, and Kensington lias “ Hoyal ’’ substituted for 
“ Molropslitan ’’ in its title. 
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and may, for the purposes of its powers and duties, and subject to 
the statutory provisions relating thereto, liold land without licence 
in mortmain (i). There are no ex-oficio menibors of a borough 
council {k). A woman may be elected ns mayor, alderman, or coun¬ 
cillor (/). The total number of aldermen and councillors for a 
borough must not exceed seventy (hi)- 

1102- Every qualified person (ii) elected to the office of mayor, 
alderman, or councillor (n), unless exempt from liability to take 
office ip), must either accept the office within live days after notice 
of election or pay a fine {q). 

1103- Each borough is divided into wards, a number of coun¬ 
cillors being assigned to each ward (r), but the wards and the number 
of reiwosentatives may be altered by an Order of the Local Govern¬ 
ment Board, to be procured at the expense of the borough council 
concerned («). 

1104. A bonnigh council must provide and maintain sufficient 
offices within the horough, and must take care that its clerk, or 

(t) Tlio councils woi'o ehtablished and incorjxnntcd by a scries of Orders in 
Conned, miido pursuant to the London Oovernnxsnt Act, l 8 f)S) (02 & 0 :J Viet. Q. 
14), s 1, whirh arc rosisterod and printed as 8 tut. R. & 0., lUOO, Nos. 380— 
407 inclusive. 

{k) See London Oovermnont Act, 1899 (02 & 63 Viet, c 14), s. 23(1). As to 
the niiij<'r, scop. 132, /«m/. Cjonorally spoakinK, Ihe provisions of tne Local 
(jovcTTiinent Act, 1888 (fll & o2 Vict c. 41) (for which see titleLocAi, Goveiin- 
MKN'J', Vol. XrX., pp. ,‘j‘tO et acq.), with rospoet to the chainnnn of the county 
council unil the eonnty aldoi'inen rospoclively, apply to the mayor and aldenneii 
of a incliopiditan borough respectively ; and the law relating to the constitution, 
election, and proceedings of adnuiii.,trativo vestries, and to Iho electors and 
inoitibci'S thereof, apphes to the case of borough councils and the olo<‘tois and 
councillois thereof. As to vestries, see title's Eeoi.KsiASTlCAi, I,AW, Vol. XT,, 
pp. ,08 et spq ; LoOAr, Goveunment, Vol. XIX , p. 261. The Ijocal Government 
Act, LS!) 1 (.'lO & .07 Vict. c. 73), s. 46, winch relates to disquaUfications (for which 
see title Locat Govkiinmext, Vol. XIX., pp. 264.rf aeq.), applies to the offices 
of mayor and aldeimini (London Govenimont Act. 1899 (62 & 63 Vict. c. 14), s. 2 
(4), (jj). Any distinctions aie noted in the present title. 

\l) Qualification i,f Women (County and Borough Councils) Act, 1907 (7 
F4w. 7, c. 33), s. 1. 

(m) London Government Act, 1899 (62 & 63 Vict. o. 11), s. 2(3). If the 
mayor is (docted from outside the council the whole number may bo seventy- 
one. 

(r>) As to qualification and di.siiualificntiOTi, see title Looat, Ooveiixmext, 
Vol XIX., pp. 263 et saq , 341, 312. Itis doubtful whetherthe Members of Lociil 
Authniitios Wief Act, 1900 (63 & 61 Vict. c. 46) (see title Local GovEKXiiKN r, 
Vol XIX., p. 308, noie(/)), applies to momoers of a metropolitan borough 
council. 

(o) J'’or the election of mayor, aldermen, and councillors, see title Eleoi'IOXS, 
Vol. XII , pp. 395, 396. 

(p) As to oxoinption, see title Local Goveuxment, Vol. XIX., p. 297. 

( 7 ) Municipal Corporations Act, 1,S82 (45 & 46 Vict. 0 . 50), ss. 7 (1), >34; 
Loudon Government Act, 1899 (62 & 63 Vict. c. 14), s, 2 (71. As to acoeptiince 
of office generally, see title Local Goveknment, Vol. XIX., p. 296. 

(r) Tiondon Government iLct, 1899 (62 & 03 Vict. 0 . 14), s. 2 (2), and Orders 
in Council mode pursuant thereto, which are registered as Stat. R. & O., 1900, 
Nos. 408—42.'), and 504—513 inclusive. The number of councillors assigned 
to each ward must be divisible by thiee (London Government Act, 1899 (62 & 

63 Vict. c. 14), 8 . 2 ( 2 )). 

(s) Ibid., 8 . 26. • 
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some person duly authorised by it in that behalf, attends at its 
offico daily (Sundays, Christmas Day, and Good Friday, and days 
ap 2 )()inted for any general fast or thanksgiving alone excepted) for 
th(! imrpose of receiving notices and transacting the ordinary business 
of the council (t). 

Sub-Sect. 2. — The Mayor and Aldermen. 

ms. The mayor of a metropolitan borough may be elected either 
from among the aldermen or councillors, or from persona qualified to 
bo aldermen or councillors. lie is elected in much the same way, 
and has the aame privileges and obligations as the chairman of a 
county council (o). lie is, ex oficio, a justice of the peace for the 
county of London ili ); he is not disqualified by reason of being a 
solicitor practising or carrying on business in the County of London 
or City of Lojidon, but he must not practise before any justices of 
the County of Jjondon (c). There does not seem to be power to 
appoint a deputy mayor. 

1106 . The ordinary day of election of the mayor and aldermen 
is the 9th November, or if that day is Sunday, thou the following 
day (d). The chairman at the meeting at which the election takes 
place, unless an outgoing alderman, is entilkjd to vote in the first 
instance, as well as to give a second or casling vote, if there is an 
equality of votes (c). 

1107 . The number of aldermen in each council must bo one-sixth 
of tho number of councillors (/). 

{t) Metropolis Management Act, 1855 (18 & 19 Viot. c. 120), s. 66. For 
further powers as to providing offices, see London County Council (General 
Powers) Act, 1898(56 & 67 Viet. c. ccxxi.), a. 24. Any building which belonged 
to any body whose powers and duties have been transferred to a borough 
council, anS which was erected wholly or partly on a churchyard, became 
vested in the council, subject to such right of use for church purposes as was 
given by the scheme fLondon Government Act, 1899 (62 & 68 Viet. o. 14), 
s. 28 (2)). Schemes relating to vestry halls etc. wore mode as to Bermondsey, 
Kensington, Paddington, Stepney, and Westminster (see Orders in Council, 
9th and 25t}i March, 1901). A vestry room which was vested in tho vicar of the 
parish did not pass to the council as property of the old vestry nVestmineter 
('wfioration v. St. Martin-in-the-Fidda ( Vicar and Chunhirardeihri (1906), 90 
L. T. 491). As to the officers of tho councils,, see p. 463, post. 

(a) London Government Act, 1899 (62 & 68 Viet, c 14), s. 2 (4); see title 
LocaIi GovEiijfMENT, Vol. XIX., p. 341. The disqualiticutions imposed by the 
Local Oovcinmont Act, 1894 (56 & 57 Vict. c. 78), s. 46, apply to the mayor 
(Iioudon Government Act, j899 (62 & 68 Vict. o. 14), s. 2 (5)). See utlo 
Local Government, Vol. XIX., pp. 264 et seq. 

(h) London Govommeiit Act, 1899 (62 & 63 Vict. c. 14), s. 24. If, however, 
a woman is elected mayor, she is not hy virtue of holding or having hold that 
office a justice of the peace (Qualification of Women (County and Borough 
Councils) Act, 1907 (7 Edw. 7, o. 38), s. 1). As to oaths, see Local Government 
Act, 1888 (51 & 52 Vict. c. 41), a 2 (5), and title Magistrates, Vol. XIX., 
p. 540. 

(c) London Government Act, 1899 (62 & 63 Vict. c. 14), s. 24. 

(d) fbid.. 8. 3 (8). 

(e) Metropolis Management Act, 1855 (18 & 19 Vict. c. i20), a. 30. 

(/) London Government Act, 1899 (62 & 63 Vict. c. 14), a. 2 (3). As the 
total membership must not exceed seventy (see p. 431, ante), it follows that 
there cannot be more than ton aldermen. For the qualification, election etc. 
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Sufl-SliCT. 3 .—Borough VounciUori, 

1108. Borough councillors are elected on the same franchise as 
urban district councillors (</), and in practically the same manner (h). 
Candidates must be borough electors (i), or have resided in the 
borough during the whole twelve months preceding the election (k). 
The disqualifications for being elected or continuing a borough 
councillor are the same as in the case of parish and district 
councillors (1). 

The term of office is three years (m). 

The ordinary day of election of borough councillors is the 1st 
November in every third year, unless that day is Sunday, when 
the day of election is the following day (n). Casual vacancies are 
filled in the same manner as such vacancies in other borough 
councils («). 
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1109. At any election in any ward the whole of the vacancies must Double 
be tilled, whether they were occasioned by the expiration of the term returns. 


of ulcluimon, see note (A), p. ^.11, iind p. 432, ante. It would uoem that tho Locul 
(roveinmeiit Act, 1S8S (jl vt 52 Yict. c. 41), h. H (7), which disqualifies a county 
ctuonor from boinj; a county nldoimiin (soo title UouoNlsua, Yol. Ylll., p. 2H>), 
dopH not apply to ihe iildornion of a luctropolitaii borough. • 

(g) That i8, by tho parochial electors, who in this case are termed borough 
eloctois. b’or tho fiMiichiso, see title ELECTroNS, Yol. XII,, pp. 190, 191, and 
tbiit., ]msstm, for qualificatioiiH of votois, registration etc. The revised lists in each 
boiough must bo printed and signed before tho 20th October, and como 
into operation as tho register for tho purpose of borough elections on l.st 
November in each year (London Qoveiuinent Act, 1899 (02 & 03 Yict. c. 11), 
8.3(4)). 

(A) //jkL, B. 2 (5); Mctiopolitan Borough C’ouiicillois Election Order, 1903 
fStat. B. & O. Rev , Yol. YIIl.. London County, p. 43), os to which boo title 
Ei.Ef’TiONS, Yol. XII, p. 390, note (/). 

(») A woman is eligible os a candidate ; see p. 431, ante. 

(/c) Local Oovernment Act, 1894 (50 & 57 Yict. c. 73), ss. 23, 31; and see titlo 
LoC.IT. OoVEllNMEM’, Yol XIX ^ p. 203. 

(l) See Local Government Act, 1891 (50 & 57 Yict. c. 73), s. 46, and titlo 
Local Goveunment, Yol. XIX., pji. 241, 263 e( aeij.; and, as to vacation of 
oflico and penalties, ibid., pp. 2(53—265, 330, 331 Eor coirupt and illegal 
practices at elections, see titlo Elections, Yol. XII., p. 345, and Metropolitan 
Borough Councillors Election Order, 1903 (Stat. It. & 0. Rev., Yol. VIII., 
Loudon County, pp. 43. 54). 

(m) See Metropolis Management Act, 1855 (18 & 19 Viet. c. 120 ), s. 9. 

(n) London Goveiument Act, 1899 (02 & 63 Yict. c. 14), s. 3 ( 2 ). Tlio 
Local Government Board, by Order made pursuant to ilntl., s. 2 ( 8 ), directed 
that tho whole of tho councillors for each borough should rotire together 
on Ist November, 1903, and on the oirlinarj' day of election in every third 
year thereafter (Stat. It. & 0. Rev., Yol. VIII., Ijondou County, p. 39). 
The Order may he rescinded by the Board on the request of tho council 
concerned, which request must be made in pursuajico of a resolution of 
the council passed by a majoiity of two-thirds of the members present and 
voting at a meeting duly convened for the purpose, provided that such majoiity 
is not less than the majority of the whole council (London Government Act, 
1899 (62 & 63 Yict, o. 14), s. 2 ( 8 )). If the Cider is so rewjiiided, tho term ot 
office of onc-fchird of the councillors will expire each year in the manner 
provided by the Local Government Act, 1894 (5(5 & 67 Yict. c. 73), s. 79, sa\o 
in BO far as special provision may be made by Order in Council. As to the 
coming in force of tho revised register of voters, see note {g), eupra, and title 
Elections, Vol. XIL, p. 216. 

(o) See Municipal Corporations Act, 1882 (46 & 46 Viet. c. 50), as adopted by 




484 


Metropolis. 


Skct. 1 of oflici', or hy death, or otherwise (p). If a councillor is returned 
Constitu- for uioxe thau one ward, he iiiu.st, on or before tlie lirst subsequent 
tion. mecljug of the council, signify to the town clerk in writing his 
(hrjsmi as to the ward ho will represent; if ho does not do so the 
council must make the decision (q). 


tlcctiugs. 


How 

couvi'ncd. 


N.iLu’o 

iccpiircil. 


Sbot. 2.— Proceedimfs. 

mo. The meetings of a borough council may be held upon such 
days, oxcei)t Sundays, and at such hours, as the council from time 
to time determine. Any business which, by any Act of Parliament 
or cuhlom, should be done on a certain day, may be done at a meeting 
duly cojivened for tlio purpose, and hold within seven daj's next 
before or after such certain day (r). A meeting must ho held on the 
9th or 10th November for the election of mayor, and,iji every third 
year, of aldermeji (*•), and, if the council ai) 2 )oint 8 the assessment 
committee (o), for that purpose on a day between the loth and 29th 
April {}>). 

mi. A meeting may be convened hy notice signed by the town 
clerk, and sent by post or otherwise to each member three, days 
before the date aiipointed, and hy affixing a copy on or near tlie 
door of any building where the meeting is to be hold (c). In ceruiiii 
cases a longer notice is required—thus, fomteen days’ notice where 
the meeting is to consider a resolution for transferring drainage 
powers to the County Council (d), ten days’ iiolico liy adveitisement 
of a meeting to authorise jiroceedings in J’ailiameut {e), and one 
calendar month’s notice, of a meeting for the adoption of the Public 
Lihiaiies Act.s(y ), or to grant superannuation or a gratuity to an 
officer {(}). 


Proceedings m2. Oiio-third of the wliolc number of the council forms a 
at inceimgs. quorum (/i)- At every meeting of the council the mayor, if present. 


the Local Govpniiiioiil Act, 1891 (56 & 57 Vict. c. 7:J), s 48 (1), and title LoCAr, 
Govkhxsiknt, Vol. XrX, pi). 263, 261, .708 , see, furlhor, note (j), 

[p) Metropolis Maiiagomeut Act, 18.i5 (IS & 19 Vict. c 120), a 10. 

( 7 ) Mehopolis Management Amendment Act, 1862 (25 & 26 Vicit. c. 102 ), 
s. .‘19. An election to fill the vacancy must be hold within a mouth fiom the 
dei'ision [ilnil.). As to acceptance of ollico and rasiguation, see title Local 
Govkunmext, \’'o 1. XIX., pp. 264 H sn/. 

(r) Metiopnhs Management Act, 1862 (25 & 26 Vict. c. 102), s. 37, as affected 
by the fioc.!! Govcrinnout Act, 1891 (56 & 67 Vict. c. 73), s. 31 (3). 

i s) iSco pp. 431, 432, and note («), p. 433, ante, 
a) See p. 437, poiit 

h) Valuation (Metropolis) Act, 1869 (32 & 33 Vict. c 67), H. 6 ll). The 
Local Government Board may fix another date for this mooting (thid ). 

(c) Metropolis Management Amendment Act, 1856 (19 & 2l> Vict. c. 112), 
8. 9. If the meeting is convened for a special purpose, the notice inuet state 
the piuiiose (due/. ; Lwi'iffatone V. t1'eatmina(er Corporaito/i, [liHH] 2 K. B. 109, 
per Bucklev, J., atp. 114). 

(d) Metiopoli.s Management Act. 1855 (18 & 19 Vict. c. 120), s. 89. 

(e) Borough Funds Act, 1872 (35 & 36 Vict. c. 91), s. 4; soo title 
Local Govkiinmknt, Vol. XIX., pp. 380 e.t aeq . 

(/) Public Libraries (Amendment) Act, 1893 (56 & 57 Vict. c. 11), s. 3 (1) 
see title Prin.K; Health and Local Administbation. 

( 7 ) Superannuation (Metropolis) Act, 1866 (29 & 30 Vict. c. 31), s. 7. 

\h) London Government Act, 1899 (62 & 63 Vict. c. 14), s. 2 ( 6 ). 
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njiist be the chairman (*). If he is absent, the members present sect. 2 , 
must elect a chairman for the occasion before proceeding to other Proceed- 
bnsiness (/r). The chairman, in case of an equality of votes on any higg. 
(Question, may give a second or casting vote(f). - 

Any question is decided by the votes of the majority of the 
members present, and the council may act notwithstanding any 
vacancies tlmvein(/»). Special maj(y,.iies are required in certain 
cases—thus, an absolute majority 0 '/ the council must be obtained 
before expenses are incurred in lonnection with bills in Parlia¬ 
ment (»)i and two-thirds of the couvicil must be present to transfer 
drainage powei s to the County Council ( 0 ) or to make bye-laws (p). 

A council may regulate the proceedings at meetings by bye¬ 
laws iq). 

1113 . A resolution or other act of a borough council cannot nc-^cmdmg 
1)0 revoked or altered at a subsequent meeting, unless such subse- ruHuiutioim. 
quent meeting is specially convened for the purpose (/•), nor unless 

such revociilion or alteration is detoimined upon by a majority 
consisting of two-tbirds of the members present at such subsequent 
meeting, if the number of members present at such subsequent 
meeting is not greater by oiie-lifth than the number present when 
such resolution was made or such act was done, but it the number . 
of members present at such sulisequent meeting is greater by one- 
fifth than the number present at such former meeting, then such 
revocation or alteration may be determined upon by a more 
majority (s) 

1114 . Minutes must be made of all proceedings of a borough MmnteB. 
council, witb the names of the members who attend each meeting, 

and must be signed by the mem hers pi’csent, or any two of them ; 
and all entries luirporting to he so signed are received as evidence, 
without proof of any meeting having been duly convened or held, or 

(() Municipal Uoipoiulions Act, 1SS2 (^5 S: IS Vict. a 60), Sched. IT., r. 0. 

(/.) Motropolia Mimagemoiit Act, 1866 (IS A 19 Vict. o. 120), a. 30. 

(/) /hiii. 

hn) md., s. 28, as allored by the London (lovornment Act, 1899 (62 & 63 
Vii't. c. 14). A iniijoiity of those voting only will not sulfioe (/lyi/sAam flasc 
(1819), 12 (i. 15. 398 ; R. v. Chriitrhimh (herterrs (1867), 27 Ji. J. (\i. e.) 

23, Hx. Oh ; He IToi'elci/, Kr jiarte 0/vie (1871), 6 Uli. App. 881). The voting 
may be by hliow of hiiii'K or division, or as dcteiminod {Tear v. Freebodi/ (1868), 

>1 (* ]5 (n. S.) 228). 

(?i) Lorough I’unila Act, 1872 (36 & 30 Vict. c. 91), s. 4: see also nolo (n), 
p 433, n«le. 

(o) Wntropolis Manngomont Act, 1865 (18 & 19 Vict. c. 120), s. 89. 

(p) Municipal C’oiponitioiiH Act, 1882 (45 & 46 Vict. c. 60), s. 23 (2). 

\q) Metroiiolis Management Act, 1866 (18 & 19 Vict. c. 120), s. 202 ; and see 
p. 480, post. As to the admission of reporters, see title PuE89 AND Peintinq. 

(»■) As to convening a meeting, see p 434, ante. 

(a) Metropolis Management Act, 1856 (18 & 19 Vict. c. 120), s. 67. This 
provision is not empowering, but lestn’ctive. It gives no power to revoke a 
losoliition which has created rights as between the council and niiothor person 
{Ltinnyalone v. IVe.stmtnsfer Corporabmi, [1(K)4] 2 K li. 109, 120). As to what 
amounts to a revocation or alteration, see St. (horqe the Martyr, Southwark, 

Vefirti y. Pethcbrtdge (1867), 31 J. P. 279 ; Soohy v. St, Man/ Abbots, Kensington, 

Vestry (1871), 35 J. JL 343; Miu/er v. Itunlem Local Boanl (1876), 39 J. P. I.'IT ; 

Kr parte Richards (1878), 3 Q. 15. I). 368. , 
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Bect. 9 . 

Proceed* 

ings. 

Accouiit.il. 


Tn.spocl ion of 
books and 
accounts. 


Mificcl* 

laucous. 


IJcpoits. 


Tower to 
appoint 


of tJie presence, at any such meeting, of the persons named in any 
Biicli entry as being present thereat, or of such persons being members 
of the council (fl), or of the signature of any person by whom any 
Mich entry purports to be signed, all which matters will be 
presumed until the contrary is proved. 

Every council must provide and keep books in which shall be 
entered true and regular accounts of all sums of money received 
and paid by it or under its authority, and of all liabilities incurred 
by it, and of the several purposes for which such sums of money 
are received and paid and such liabilities incurred, and copies of all 
contracts entered into by such council (h). 

All minute books and account book.s must be open to the exami¬ 
nation of meinljera of the council, jjroperty owners, ratepnj’ers, and 
creditors, without fee (c). 

1U6. The provisions, already referred to when dealing with the 
London County Council, as to contracts (d), services of notices (d), 
and authentication of documents (c), apply to a metropolitan 
boiough council. 

1116. A borough council must in the month of June in every 
year cause to be printed a report of its proceedings in the execution 
of the Metropolis Management Act, 185'’) (/), and in connection 
with other matters, which report is open to public inspection ( 7 ), 
and a council must once a year at least make a list of the parochial 
property under its control, which list is also open to inspection (//). 

Sect. 3.— Covimitteca. 

1117. A borough council may appoint committees for such 
purposes as may be deemed desirable, and may at any meeting 
continue, alter, or discontinue any committee (i), and from time 

(a) See Hmminqa v. IVilhamsan (1SS3), 11 Q. B. I). oSo ; and title Evidence, 
VciT XIIT., p. note ( 7 ). 

(i) Metropolis Management Act, 1855 (18 & 19 Vict. c. 120 ), a. 60, 

(fi) I ltd., s. 61. A i-ofusal to allow inspection may be punished on summary 
conviction by a fine not oxwoding £10 (ibid.). As to enforcement of orders 
of courts of BUinmary jurisdiction, see title Mvgisthates, Vol. XIX., pp. i.WJi 
et seq, 

(d) See p. 420, ante. , 

(c) See p. 421, ante. 

f/) IS& 19 Vict. c. 120, 

Iff) Ibid., e. 198, os amended by the Public Health (London) Act, 1891 
(54 & 55 Vict. c. 76), 8 . 142, Sched. IV., and the London Government Act, 1899 
(62 & 63 Vict. c. 14), H. .31, 35 ( 2 ), Schod. III. The report of the medical officer 
of health must bo appended to this report (I’liblic Health (Loudon) Act, 1891 
(54 & 55 Vict. c. 76), a. 106(5)). 

(h) Mntiopolis Miiiiagemeiit Act, 1855 (18 & 19 Vict. c. 120 ), s, 199. 

(i) See tbid., B. 58, as amended by the Statute Law Eevision Act, 1892 (55 & 
5G Vict. c. 19), and the London Government Act, 1899 (62 & 63 Vict. c. 14), 
Schod. HI. This power extends to the appointment of a committee for the 
purposes of tho Public Health (London) Act, 1891 (54 & 55 Vict. c. 70), see tbid., 
a. 99 (3). Such a committee, subject to the terms of their appointment, may 
serve and leceive notices, take proceedings, and empower any officer of tho 
borough council to make complaints and take proccedinga in their behalf, and 
otherwi.so to execute the provi-sions of the Act (ibid , s. 99 (4)). The direction to 
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to time may make, alter, and repeal bye-laws for regulating the Sbct. 3. 
business and proceedings of committees {k). The quorum of a Committeea 
committee is three (1). — 

Every committee must report their proceedings to the council, 
but, to the extent to which the council so directs, the acts and pro¬ 
ceedings of the committee do not require the approval of the 
council (w). A committee cannot raise money by loan or by rate, 
or spend any money beyond the sum allowed by the council {n). 

ms. Two or more borough councils may appoint a joint com- Joint 
mittee. Any difference as to the apportionment of the costs of such ^onuniitecs. 
a committee is determined by the Local Government Board (o). 

m9. A borough council must from time to time appoint a Emancc 
finance committee for regulating and controlling the linanco of tho 
council; and no order for payment of any sum, whether on account 
of capital or income, can be made by a borough council except in 
pursuance of a resolution of the council passed on tho recom¬ 
mendation of the finance committee ; and any costs, debt, or 
liability exceeding £‘50 must not be incurred except upon a reso¬ 
lution of the council passed on an estimate submitted by tho 
finance committee. The notice of the meeting, at which any, 
resolution for tho payment of any sum by the borough council 
(otherwise than for ordinary periodical payments), or any reso¬ 
lution for incurring any costs, debt, or liability exceeding ,£60 
•will be proposed, must slate the amount of the said sura, 
costs, debt, or liability, and the purpose for which they are to ho 
paid or incurred. These provisions do not apply to iiayments 
made in pursuance of a precept from another authority (;i). 

U20. When the whole of a poor law union is within one Assessment 
borough the assessment committee is appointed by the borough 
council. If the borough comprises the whole of two or more 
unions, the council appoints only one assessment committee for 


the olfioor should bo given in each particular case—a general power is not 
sufficient; see St. Leonard Vestry v. Holmes (1885), 60 J. P. 132. A committee 
cannot delegate its powers to individual mombors {^Cook v. jrord(1877). 2 C. P. 1>. 
265, 0. A.). Tho council by appointing a committoe does not depnvo itself of 
power to deal with matters entrusted to the committee {ITuth v. Clarke (1890), 
25 Q. IJ. D. 391; Barnsley Local Board of Health v. Sedi/wick (1867), L. li. 
2 Q. B. 185; Baton, v. Basker (1881), 7 Q. B. IJ. 529, C. A.). A committoe 
appointed for the purposes of the Public Libraries Acts may consist partly of 
persons not members of tlie council (London Government Act, 1899 (62 & 63 
Viet. c. 14), 8. 8 (1)). As to public libraries, see title Puur.ic llEAJ/i’tr and 
Local Adjiinistkation. 

a Metropolis Management Act, 1855 (18 & 19 Viet. c. 120), s. 202. As to 
aws, see pp. 460, 480, post. 

'(1) Metropolis Management Act, 1865 (18 & 19 Viet. c. 120), 8. 69. 

(m) See Ftrth v. Staines, [1897] 2 Q. B. 70. 

(n) London Government Act, 1899 (62 & 63 Viet c. 14), s. 8 (2). ^ 

(o) Local Government Act, 1894 (56 & 57 Viet, c 73), s. 57, as applied by 
the Ijondon Government Act, 1899 (62 & 63 Vict. c. 14), s. 8 (4); see title 
Local Government, Vol. XIX., pp, 246, 280, 377. 

(p) Tiondon Goveiiiraeut Act, 1899 (62 & 63 Vict. c. 14), s. 8 (3); see also 
pp. 438 et seq., post. 
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Sect. 3. thoso unions. Where the assessment committee is so appointed, 
Committees, tlic lown clerk acts as clerk to that committee {q). 

Distress 1121. The conncil must appoint a distress committee for the 

comnuitee. j'm’poses of the Unemployed Workmen Act, 1905 (r). The compo- 
siLifin and procedure of the committee is regulated by the Local 
Ooverninent Board («). 


Part VI.—Metropolitan Local Finance. 

Sect. 1 .—Hating Powers. 

Suu-Hkct. 1 .—Of the CoHTtiy Council. 

County r.ate. 1122. The expenses of the London County Council, so far as 
lliny fall upon the rates (<), are collected by means of a county 
riito(«), on precepts issued to the metropolitan borough councils, 
and by them raised as a part of the general rate(i'j). 

Whore on the 13th August, IfiHtt (r), the Metropolitan Board of 
Works or the quarter sessions of Middlesex ^YerG authorised to 
incur costs for any purpose, and the Coiriinon Council of the (’ity of 
London was not liable to contribute to su'di costs (rf), the City of 
Tjondon is not liable to be asses.sed to county contributions in respect 
of costs incurred by the London County Conncil for such purpose. 


(</) London OovciDiiient Act, 1S99 (<>2 ft 03 Viet. o. 14), s, 1.3. For a-sflcs":- 
mont ooinniil+oes, seo title llATKS and Ratino ; and ns to the town dork 
{'onorally, see pp. 403, 405, po«L 
(r) 5 Fidw. 7, c. IS ; soo p. 413, iintr, 

(sj So6 noto (q), p. 413, ante, and title Woinc and Lahour. 

(tj As to the mcidouco, aasossmout, makiiif!;, allowance, publication, levy, 
and collection of rute.s gonorally, and the rights to inspection and copies of 
rates and returns, see title Rates and Rating. 

(n) As to the count}' rate, poiiernlly, see titles Local Government, Vol. XIX., 
pp. 35!i et n&q.; Rates and Rvtino. 

{h) London Oovoi ninent Act, 1S99 (62 ft 63 Viet. c. 11 ), s. 11 ( 2 ). See pp. 439, 
410, foat I*rccepts in respect of Gray’s Inn and the Inner Temple are sent to 
the .MtewurdB of tho.so Inns. Forms of assossinent and procopts are sctheduled 
to the MotrojKdis Management Aniendmeiit Act, 1862 (20 & 26 Vicl. c. 102), 
Mched. 0 , hut in practice they appear to bo obsolete, and the county rate in 
IjoiidoTi IS collected in the same way as in, the other counties, uiidor the provi¬ 
sion of the Gouiity Rato Acts, but subject to the special enactments relating 
to valuation in Tiondoii; soe, gcneially, titles Local Government, Vol. XIX., 
pp 309- .‘561 : Rates and Ratino. The Local Govenimont Rounl may settle 
tho form of any precept; see noto («), p. 442, jEiosf. The demand note mast 
show separately the part raised for general county purposes, for special county 
jnirposes, and for oiiualisation charges (as to this item, see p. 442, pouf). The 
education rate is taisod as a part of the county rate, and there is no limit 
as to tho amount of rate that may be raised for higher education (Fdiication 
(Ijondon) Act, 1903 (3 Rdw. 7, c. 24), Schod. L, 2); and see title Educ.vtio.v, 
Vol. XTI, ]. 47. 

[<•) The (late of tlio passing of the Ijocal Government Act, 1888 (.71 & 52 
Viot"'c. 41) 

(d) The (.lity was not then liable to contribute to costs incurred by these autho¬ 
rities in ii".pect of matters under various Acts of I’arliament which were 
administered in the Gity by either tho Common Council or the Court of 
Alderinon. 
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except costs incurred for purposes transferred («) from the quarter 
sessions or justices of the City to the County Council (/’). The County 
Council and the Common Council may, however, agree that this 
exemption shall cease in whole or in part (y). 

The City may be assessed to county contributions in respect of 
the payment of the costs of assizes and sessions {h). 

Sub-Seot 2 .— 0/ the City Gmyuraiion. 

1123. The control of rating and valuation in the City is with the 
Common Council as the overseers (t). Precepts for the purpose of 
obtaining money which is ultimately to be raised out of a rate in 
tho City, other than a precept sent to the guardians by the liocal 
Oovornment Board or certain other bodies, are sent to the Common 
Council, and must bo executed by them {k). 

1124. A general rate is assessed, made, and levied by the Com¬ 
mon Council for the whole of the City (Z). This rate i'neludus the 
sowers rate, consolidated rate, and police rate (in), and any rate 
leviable for militia purposes, as the trophy tax (a). No greater rates 
in tho pound can be levuid for the purposes of sewers and police 
than were authorised under tho Acts relating to those rates (o). 

The poor rate and the general rate must bo made by the Common 
Council as separate and distinct rates, but they may be made at tho 
same time and bo entered in the same boolc (p). Every rate niado 
by the Common Council must be signed by the town clerk, or 
such other person as tho Common Council appoints (r/). 

1125. All tho rates collected in the City by the Coniinon (Council 
must as far as practicable be levied on one demand note, which is 
subject to tho same conditions as to form as the demand note of a 
borough council (r). 


(e) Soo p. 40G, ante. 

If) Looil Ooveriunc'tit Act, 1888 (51 & 52 Viet. c. 41), s. 41 (8) 

(g) I hid., H. 41 (7). 

(A) Ihul., B. 41 (.j). Tho exprcs.sion “ as.'tizos ” iiicludcH tho Coutml Criiuinal 
Court (ibid., 8 . 100 ). As to whut may bo includod iii the costs of .assizes and 
sessions, see ilid., ss. GU, 0.‘l (1), lOO. As to finances of quaitor .sossion«, sco 
title Maqistk-VI'ES, Vol. XIX., p. 62!). 

(<) See p. 428, ante. As to the appoiutinont of the asse-ssraent coiiiinittce, 
see iUd. As to tho prep.aration of the lists of voters, soe note (p), p. 129, ante 
lA) City of London (Lfuum of Parishes) Act, 1907 (7 lidw. 7, c. c\l.), s. 12 . 

(f) Ibid,, 8 . 15. This nito is made, collected, iind levied as was tho oid 
i,onsolidtttcd rate, and cnHctmonta relating to that ruto apply to tho gonoral 
iiite. 

i m) Soe the enactments referred to in ibid., b. 15, 

n) Tho lieutenants for tho City may issue precepts to the Common Council 
requiring them to raise money for militia expenses, and sucli money will Ix) 
raised with and as part of tho general rat* (ibid., s. IG). iba to tho tiojtJi> tax, 
Boe note (o), p. 428, atite. 

(o) City of iiondon (Union of Parishes) Act, 1907 (7 Edw. 7, c. cxl.), s. 15, 
(p) Ibid,, s. 19. 

hf) Ibid., a. 20. See ibid., and title IbvTES A^fi) IUtino, as to making, 
puDiication, and levying of rates. 

(r) City of London (Union of Parishes) Act, 1907 (7 Edw. 7, c. cxl.), s. 21 ; 
BOO p. 441, poat. 
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Metropolis. 


SliCT. 1. 

Rating 

Powers. 


me. Tiie Inner and Middle Temples contribute to the expenses 
of tlio City police proportionately to their rateable value (e). 

Sub-Sect. 3.-0/ the Ihrovgh Councils. 


Inner and 1127. All money to be raised by rates to meet the expenses of the 
Middle council of a metropolitan borough, including sums required to be 

empics levied by any precept served on the council (t), must be paid out of 

the general rate (a). 

Tins rate and the poor rate must be assessed, made, and levied 
together by the council as one rate, called the general rate, and in 
the same manner as if it wore the poor rate (b). 

If the County Council has ordered (c) that a part of a borough 
shall for street purpose.? be placed under the management of the 
council of an adjoining borough, the council of the parent borough 
may raise by order tlio expenses incurred by, and paid by it to, 
the managing council in respect thereof (d). 

Procedure. 1128. The borough council must from time to time, by order 
under its seal (c), require the officers it has appointed to assist 
it in the transaction of the business of overseers to levy, and to 
pay over to the borough treasurer (/), or into a bank named in the 
order, and within the time or tunes thereby limited, the sums wbich 
the council m.iy require for defraying th'> expenses of the execution 
of its duties (/■/). The order must distinguish sums required in 
eoiinoctioii with sew'erage or lighting from sums required for 
defraying other expenses {h), and must show separately the sum, 


(s) (Jity of London (Union of I’arishes) Act, IGOV (7 Edw. 7, c. cxl.), s. 32. 

U) See pp. 441, 4 12, post. 

(a) London Government Act, 1801) (62 Sc 63 Viet. c. 14), a, 10(1); London 
(Rating) Scheme, 1901, confirmed by Order in Council, 9th March, 1901 (Stat. 
R. Si O. Rev , 1904, Vol. VIII., London County, p. 8 - 1 ). 

(Z») London Government Act, 1899 (62 »& 63 Vict. c. 14), r. 10 (2); see 
Islingtofu Uoroiujh Council v. London Hihwl Hoard, [1903] 2 K. B. O-W, 0. A., and 
ponenilly, London (Rating) Scheme, 1901 (Stat. R. & O., 1901, No. 2 S 8 ); see rIho 
title Rates and Rating. The councils have no power to levy a church rate ; 
see Metropolis Management Auieudmont Act, 1836 (19 & 20 Vict. c. 112 ), 
83. 1, 2 ; London Government Act, 1899 (62 & 63 Vict. o. 14), s. 23; and title 
EccLEaTASTic-v.!:. Law, Vol. XL, p. 784. 

(r) Under the Metropolis Management Act, 1855 (18 & 19 Vict. c. 120 ), 
8 . 140, or the Metropolis Management Amendment Act, 18<>J (25 & 26 Vict. 
c. 102), H. 86 . See title IIioiiWAYa, SinkETS, and Biudges, Vol, XVI., p. 200; 
and pj). 412, 463, post. 

(ff) Metiopolis Management Act, 1855 (18 & 19 Vict, c. 120), s. 160. As to 
Biich orders, see It. v. Strand Board of Works (1863), 4 B. & S. 526. 

(e) Tho Older is effective as soon as it is sealed {Qten v. Fulham Overseers 
(1881), 14 Q. B. IX 328), and may be made wholly or in part for expenses 
already lucurred, or for expen-os to be theieaftor incurred (Metropolis Manage¬ 
ment Act, 1855 (18 & 19 Vict. c. 120), s. 158). 

(f) fjee p, 454, post. 

{g) Metropolis Management Act, 1855 (18 & 19 Vict. c. 120), s. 168, as 
amended by the London Government Act, 1899 (62 Sc 63 Vict. o. 14), ss. 11, 31, 
35 (2), Schod. III. 

(//) Metropolis Management Act, 1855 (18 Sc 19 Vict. c. 120), 8. 158. No 
BOparate sewers rate nor lighting rate can be leiicd, but the rignt of a tenant 
entitled to deduct sums paid on account of sewers rate from his rent (see 
Bennett v. Womack (1828), 7 B. & 0. 627; Waller v. Andrews (1838), 3 M. & W. 



Part VI.—Metroiolitan Local Finance. 


441 




if any, to be levied to satisfy any precept of the County Council for 
the purposes of the county rate(i). 

1129. All the rates collected in a borough from any jierson by 
the council must, as far as is practicable, bo levied on one demand 
note, which must be i« a form approved by the Local Govern¬ 
ment Board (k). 

1130. In levying the general rate, effect must be given to exemp¬ 
tions from rates existing before the 1st April, 1901 (/), by means of 
the deduction, from the total amount of the general rate which 
would otherwise bo payable in respect of any hereditaments to which 
the exemption applies, of a proportionate part, corresponding to 
the exemption, of the amount produced by the rate in tho ijouiid 
which is treated as levied for the purposes in respect of which the 
exemption exists, or, in the case of a total exemption, equal to tho 
whole amount so produced. An allowance, deduction, or commis¬ 
sion under the Poor Bate Assessment and Collection Act, 1869 On), 
is not to be deemed such an exemption («). 

Whore the owners and occupiers of any hereditaments, or any 
class of hereditaments, are entitled to any exemption, tho council 
must apportion the total rate in the pound amongst the various, 
purposes for which the general rate is levied, so as to show approxi¬ 
mately the rate in tho pound required for each purpose in respect 
of which there is an exemption (o). 

1131. If a rate is to be levied together with, and as an additional 
item of, the general raloj^er the whole of any parish in the borough, 
tho rate must bo included in the general rate for that parish, and 
where any sum is to be raised over an area not being the whole of 
a parish, such sum must be raised by a rate levied together with, 
and as an additional item of, tho general rate over that area (p). 


312 ; Smith v. Hiimhle (18.34), 15 P. 11. 321) is pvor.crvcd (Loudon Governiiiout 
Act, 1899 (C2 & 63 Viet. c. 14), s. 12); and see title Lani)i.oiu) akd Tewajvt, 
Vol. XYIII., p. 47.S 

(i) Metropolit.<ui Board of Works (Loans) Act, 1869 (32 & 33 Viet c. 102), 
H. 24 : see p. 438, aittr. 

(A) London Governmont Act, 1899 (62 & 63 Vict. c. 14), s. 11 (3); see also 
title Bates anu Bating. 

(l) Those exceptions were—arable land, ])ushuo land, woodlands, orchards, 
market gardens, and nurseries, which w'cro liable to be assessed to soweis rate 
at only ono-foiirth of their net annual value (Metropolis Manugement Act, 
18.55 (18 & 19 Viet. c. 120), a. 16.3); propeity exempt or partially exempt from 
sewers rate, under ibid,, s. 164; tithe rontchargo [Hachtey and Lamberhurst 
Tithe Commutation Rent Chargee ^18.58), K. B. & ]'). 1); coitain ancient exemp¬ 
tions from lighting rate (see 1 Hunt, London Local Governmont, 179, ISO); 
the exemptions under the Agiicultural Bates Act, 1896 (59 & 60 Vict c. 16), 
SB. 1,9; under the Burial Act, 1855 (18 & 19 Vict. c. 128); and otlioi general 
exemptions, for which see title Rates and Bating ; and Hunt, ijondon 
Government Act, 1899, 116—150. 

(m) 32 & 33 Vict. c. 41. 

(n) See London (Bating) Scheme, 1901, art. 2 (1) (Stat. B. & 0. Bev., 1901, 
Vol. VIII., London County, p. 84). 

(o) Ibid., art. 2 (2). 

(p) Ihii., art. 3 (1), (2). The same exemptions will apply in both these cases 
as in the case of the general rate (tbtd,, art. 3 (3)). With the consent o^the Local 
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Any rate required to meet expenses under any Act, which does 
not o.vtend to the whole boroufjh, must be levied as an additional 
item of the general rate over the area to which the Act extends (g). 
Tlio council may by its order direct tlie sum necessary for defray¬ 
ing expenses, incurred for the special benefit of any particular part 
of the borough, or not for the equal benefit of the whole borough, 
to be levied in such part, or may exempt any part from the rate, or 
require a loss rate to be levied thereon (r). 

1132. Every precept issued by any authority in London for the 
purpose of obtaining money w'hich is ultimately to bo raised out of 
a rate within a borough, other than a precept sent to guardians by 
the Local Government Hoard or by a body containing representa¬ 
tives elected by the guardians, must bo sent to the council at its 
office, addressed to the council or to the town clerk. Any such 
precept, if so sent and addressed, is deemed to be personally served 
on, and must bo executed by, the council (s). 

Skot. 2. —Eqmliaatum of Rates. 

1133. For the purpose of equalising the rates over the different 
parts of the administrative County of London, the London County 
Council must each year form an Equalisation Fund, equal to a 
rate of sixpenco in the pound on the rateable value of the 
administrative county, according to the valuation lists as on the 
(ith April in the particular year, and must half-yearly determine 
what contribution is due from each parish to one-half of the fund, and 
W'hat grant is due from that half to each jiarish (1). The contnliu- 
tion is determined by apportioning half the fund among the parishes 
in proportion to their rateable value, and the grant duo to each 
parish by apportioning one-half the fund among the districts of the 
sanitary authorities (a) according to their population, and, where a 


Qovenimout Board the council may kooj) a sopar-ito nite-boolc for flic purpoeos 
of the additional item (London (Hating) Scheme, lUUl, art. 3 (4) ). 

(r/) London Oovernment Act, 1899 (62 & 68 Vict. c. 14), s. io (4). 

(r) Metropolis Management Act, 1855 (18 & 19 Vict. c. 120), e. 159. Any 
such differentiation is entirely at the disiTction of the council, and mandamus 
does not lie to compel it to make such an eider ( West Jhdi/lesex Wa/enoorka Ga, v 
Wandsworth Djstrict Board (1858), 22 J. P. 336; see also It. v. /'’iicA (I860), 
1 L. T. 327; It. v. London and Brighton RaH. Co. (1879), 6 Q. B. D. 89, (J. A.). 
A person uggriovod by any suchdibciimiuation may, however, appeal against the 
rate ; see title IUtks and Bating. As to levying, as an additional item of the 
general rate, the sum required for the maintouance and management of an 
inclosed garden or omamental ground, see hletropolis Management Act, .1855 
(18 & 19 Viet. 0 . 120), 8. 239 ; and title Open Spaces and Reoueation 

G HOUNDS. 

(a) lioudon Oovermnont Act, 1899 (02 & 63 Vict. o. 14), a. 11 (2). By 
" preceptis moiuit any ui'der, certificate, warrant, or other document of a like 
character, and the Local Government Board may settle the form of any precept 
{ibuL). Precepts may be issued by the guardians of a poor law union (see 
titles Pooh TjAw ; Eatks and Bai ing) ; the Loudon County Council, under 
the County Bates Act, 1852 (15 & 16 Vict. c. 81), as. 27, 28 (see pp. 431, 441, 
ante); and the (Jommis&ionor of Police of the Metropolis (soe title Police). 

{t) London (Equalisation of Bates) Act, 1891 (57 & 58 Vict. o. 53), 
a. 1 (1), (2). 

(a) For,the sanitary authorities, see p. 408, anf«. The port Sanitary Authority 
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sanitary district comprises two or more parishes, by dividing that Skot. 2. 
grant among those parishes in proportion to their population, with Eqaallaa* 
this exception, that where the aggregate of the contributions tionof 

from the parisheB in the district is less than the grant apportioned Bates, 

to the district, the differeme is paid out of the Equalisation ' 

Fund to the sanitary authority of the district, and no payment 
tow’ards any equalisation charge is required from any parish in 
the district (b). 

1134 . Subject to the foregoing provision, if the contribution from Application 
a parish is less than the grunt due, the difference is paid out of the wmenu. 
fund to the sanitary authority of the district forming or comprising 
the parish, and must be applied by it in defraying, first, its 
expenses incurred under the Public Health (London) Act, 1891 (c), 
then those incurred in respect of lighting, and finally, those incurred 
in respect of streets (d). 

Every authority to which money is so paid must render to the Accounts. 
Local Government lioard an account showing the total amount 
paid, the total expenses incurred under each of the three heads, and 
the amount expended under each head out of the sum received from 
the fund (<;). 

1135 . If the contribution from a parisli exceeds the grant duo to Levy, 
the parish, the council must, for the special purpose of meeting the 
excess, levy on the parish a county contribution, called the equalisa¬ 
tion charge, as a separate item of the county rate (/). 

1136 . Tlio forms of contribution orders, precepts, demand notes, Forma, 
receijits, and returns are jirescribed by the Local Government 
Board (< 7 ). 


(seo p. 411, mite) is not imliidoil for this jiurposo (Lomhin (liquiiUsotion of 
ilates) ^el, 189’1 ^57 & OH Yict. c. oil), b. 4 (1)). 

(b) Ibid., B. 1 (;3), (4). Tlio population is tho popiiKtion at the lust piihlishod 
ceiihua, or, in any year m which a conHiia is not takon, as estimated by the 
Llouirttiar-fleneral nndcr ibid., b. 3 (2) {ibid., a. 4 (1)). 

( 1,7 54 & Oo \let. c. i(i. 

(d) London (Lqiiulisaliou of Hatos) Act, 1894 (57 & 58 Vict. c. 5;{), a. 1 ( 6 ), (0). 
If tlie distiict of tho nnthority coiniirises two or more imiishcs, the snm paid 
must ho apportioned among the parishes in proportion to thoir pojinlation, 
and the amount so appoilioncd to each paiish must be credited to the parish in 
reduction of the rates required from such paiish towards Ihe above-meiilioned 
I'xpenses (iLVL). 

(e) Jiid., a. 1 (7). If the Local tioveriiraeiit Hoard are satisfied that a 
sanitary authority has been guilty of u default under tlie Public Health 
(London) Act, 1891 (54 & 55 Vict. c. 7(1), s 101 , aud have made an order 
limiting a time for the peifounance of the duty, the Hoard may direct the 
County Council to withhold the whole or any part of the payment (if any) next 
accruing due from the fund to such authority. Any eum so withheld must he 
earned forward to the credit of the fund in the following year, and the amount 
apportioned among the sanitary districts will ho proportionately increased 
(London (Kqunlisation of Hatos) Act, 1894 (57 & 58 Vict c. 53), s. 1 ( 8 )). 

(/) Jb^d., a. 1 (5) (b). 

(a) Ibid., 83.1 (7), 2, 3 (2); see Orders of the Local Government Hoai'd dated 
19ta October, 1894, I 8 th July, 1895, and 6 th September, 1696 (Stat. B. & O, 
Jiev., Vol. YUL, London County, pp. 11 , 16, 18). ^ 
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Sect. 8 .—Borrowing Powers. 

Sub-Seot. 1 .—Cy the London County GounciL 

U37. Th 0 London County Council may borrow for the purpose 
of paying off securities (h), for the purposes of its duties as successor 
of the Metropolitan Board of Works (i), for making loans to the 
managers of the Metropolitan Asylums District {k), for the purposes 
of the Local Government Act, 1888 (/), for lunatic asylums etc. (m), 
for tramways (n), for education (o), for the expenses of executing 
the Public Health (Loudon) Act, 1891 (p), under the Diseases of 
Animals Acts (g), the Housing of the Working Classes Acts (r), the 
Open Spaces Act, 190(5 («), for making loans to borough councils 
and other public bodies in the Metropolis (f), and in other cases 
where authorised by any public general Act of Parliament and the 
annual money Act obtained by the Council (a). 

1138. Except for such temporary period, not exceeding six 
months, as the Treasury may from time to time sanction, the 
Council can only borrow money in the manner authorised 
by the Metropolitan Board of Works (Loans) Act, 1869(6), 
as amended by subsequent enactments (c), that is, by the 

(h) Metropolitan Hoard of "Worka (Tjoiuis) Act, 1809 (S2 & 38 Vict. c. 102), 
B. 34; Metropolitan Board of Works (Loans) Act, 1871 (34 & 35 Vict. c. 47), 
Bs. 7, 8, 9. 

(t) Por a list of the Acts under which borrowing powers nmy bo exorcised, 
see Metropolitan Board of Woik^ (Loans) Act, 18G9 (32 & 33 Vict.. c. 102), s. 30, 
and Schod T. Mam drainage, Thames Kmbauknieut, and lire brigade purposes 
are included. 

( k ) Ibid ,, 8. 37. 

(/) 51 & 62 Vict. c. 41. 

(m) liunacy Act, 1890 (.>3 & 54 Vict. c. 5), s. 271; see title Lunatics and 
Peusons oe Unsound kliNj), Vol. XIX., p 488, nolo (y). 

( u ) Triiinways Act, 1870 (33 & 31 Vict. c. 78), &b. 21, 43 , see title Tkamways 
AND Light Baieways. 

(o) See title Education, Vol. XII., p. 50. 

Ip) 64 & 56 Vict. c. 76, 8. 101. 

(q) iJisoaBos of Animals Act, 1894 (57 & 58 Vict. c. 57), b. 42 ; see title 
Animaes, Vol. I, pp. 430, 431. 

(r) Housing of the Working Classca Act, 1890 (.53 k 64 Vict. c. 70), sa. 2' 
46, 66; Housing of the Woiking (''1 is'io.s Act, 1903 (3 Edw. 7, c. 39), as. 1, 14, 
15; 800 title Public Healtu and Local Administbation. 

(fl) 6 Edw. 7, c. 25, B. 18; soe title Open Si’aces and Becueation 

O BOUNDS. 

(t) Soe pp. 445, 449, post. , 

(a) In every case where the Comity Council lends money to any corporation, 
body of coinmisBioiiers, public body, or persons, the exercise of whose powers 
of borrowing is subject to the consent of the Local Qovemment Board, the 
sanction of that Board to the borrowing of auch money is conclusive evidence 
that such corporation, body of cununissioiiers, public body, or persons had 
power to borrow such money (London Council (Money) Act, 1889 (52 & 63 Vict. 
0 . Gl), B. 14), and succeeding money Acts of the Council. See specially, as to 
the- power to lend temporarily, Ijondoii County Council (Money) Act, 1911 
(1 & 2 Geo.,5, c. cxiv.), s. 23. 

(5) 32 & S3 Vict. c. 102. 

(c) Local Government Act, 1888 (51 & 62 Vict. c. 41), s. 40 (9); Metropolitan 
Board of Woiks (liOaus) Act, 1869 (32 & 33 Vict. c. 102), s. 3. The limit on 
boiTOwing imposed by thtd ., s. 38, is constantly exceeded under special sanction. 
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issue of consolidated stock (d), terminable annaitie8(«), or London 
county bills (y). 

1139. The various committees of the Council Qj) prepare estimates 
of the expenditure on capital account which will or may be 
required in the execution of the powers and duties respectively 
delegated to them for the ensuing financial year, and also 
for the first six months of the then next year. These estimates 
are considered by the finance committee, and submitted by that 
committee to the Council. If the submitted estimates are adopted 
by the Council, a money bill is presented to Parliament (A) which 
embodies (i.) these estimates, (ii.) the estimated capital expenditure 
during the financial year on projects for which parliamentary 
sanction is being sought by otlier bills, and (iii.) the amounts 
required in order to comply with the demands or authorisations of 
the Board of Education, for loans to other bodies and persons, and for 
various other objects. All these matters are recited in the preamble 
to the bill, and the precise details and sums required are set out in 
the schedules thereto (t). The bill then authorises the Council to 
expend sums not exceeding the aggregate mentioned under each 
heading, to make loans not exceeding the prescribed aggregates to 
metropolitan borough councils and other public bodies and persons, 
and confers power on the Council from time to time to create 
consolidated stock or annuities, or to issue bills to a prescribed 
limit in order to raise the money. 

U40. The Council, under the limitation from time to time 
imposed, raises money by the creation of capital stock called 
the Metropolitan Consolidated Stock, and issued in such amounts 
and manner, at such prices and times, on such terms, subject 
to such conditions, with such dividends, and redeemable (at 
the option of the Council) at par, at such times, and on such 
conditions, as the Council determines, subject to the provisions 
of the enabling Act (j). All stock created must be charged 
indifferently on tho whole property of the Council and on the 
money to be raised by the county rate, and money required for 
dividend and redemption purposes must be paid out of the county 
fund (k). 


(c?) See the text, in/ra. 

(e) See p. 446, post, 

i f) Seep. 44 C,j9osL 
g) See p. 421, a?ite. 

h) All bills promoted by the London County Council, contaiiung power to 
raise money by the creation of stock or on loan, must be introduced as public 
bills, with the exception of bills containing estimates and complying with 
certain limitations as to the period in which the loan may be raised and repaid 
(Standing Orders, 1911, House of Lords, 69; House of Commons, 194); see title 
Pabxiament. 

(0 A money bill must be accompanied with tables giving such information 
as the Treasury require for the purpose of enabling a oompaiison to be nmde 
between the rateable value of the Metrimohs and the liabilities of the County 
Council (Metropolitan Board of Works (fjoans) Act, 187fi (38 & 39 Viot. c. 65), 
s. 12). 

(y) The approval of the Treasury was required to the creation of stock issued 
before 7th August, 1896. 

[k) As to the issue, transfer etc. of consolidated stock, see the Metropolitan 
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The domicil must keep separate accounts of the amounts raised 
by fitociv for different purpo.se.4, but accounts may be consolidated 
with tlie approval of the Treasury (i). 

1141. A Consolidated Loans Fund has been established for the 
]ini'pose of paying the dividends on and redeeming consolidated 
stock, and the Council must keep a separate account of such 
fund, and carry thereto moneys arising from the sale, lease, 
or other disposition of lands, rents, and property, and either an 
annual sum equal to 2 per cent, on the total nominal amount of 
consolidated stock, whether cancelled or not, or such greater or less 
annual sum, approved by the Treasury as being necessary to pay 
all dividends on and to redeem all the stock in sixty (m) years from 
the date of the creation lliereof (n). 

1142. Instead of the issue of any portion of consolidated stock, 
the Council may create terminable annuities, to which the 
various pi-ovisiona relating to stock will apply with the necessary 
modifications (o). 

1143. The Council may also raise any part of the money it 
is from time to time authorised to raise, by means of securities 
known as London County bills, whicli are issued under a 
warrant scaled by the Council. Each bill i-i sealed by the Council 
and attested by the clerk, and is for the payirent of the sum named 
therein in the manner and at the date therein mentioned, such 
date being not loss than three nor more than twelve months from 
the date of the till. The principal money and interest are charged 
on the county rate, and are i)ayable out of that rate, or, us 
regards principal, out of moneys raised by the creation of 
stock, and, as regards interest, out of tlie Consolidated Loans 
Fund (p). 


Board of Works flioftTis) Act, 1809 (32 & 33 Vict. c. 102), and the Metro¬ 
politan Board of Works (Loans) Act, (31 & 30 Vict. c. 47). Traiisfors 
nre exempt from stamp duty (Moti'opohtaii Boai'd of Works (Loans) Act, 
INTO (33 & 31 Vict. c. 24), s. o ); see title Hbvenue. The Metropolitan Board of 
Works (Loans) Act, 1869 (32 & 33 Vict. o. 102 ), s. 22, empowered tlio Metro¬ 
politan Board of Works to levy a cousolidatod rato, but that rate has gi\eu place 
to the county into which the County Council is anthoneod to raise by precept; 
BOO p. 438, ante, and title Rates and Rating. 

(/) Metropolibiu Boanl of Woiks (Loans) Act, 1869(32 & 33 Vict. c. 102), s. 31 

(in) This poiiod has been extended in lespoct of loans for certain purposes, 
e.j., under the Housing of Working Classes Acts; see title PuiiLic IIealth and 
Locad Administkation. 

(h) Metropolitan Bounl of Works (Loans) Act, 1869 (32 & 33 Vict. c. 102 ), 
ss. 26, 27. In practice the' latter alternative is adopted. As to the invest¬ 
ment and application of the fund, see London Council (Money) Act, 1689 (o2 & 
63 Viot. c. 61), s. Id; Limdon County Council (Money) Act, 1911 (1 & 2 Goo. 5, 
0 . cxiv.), s. 16). 

(o) Metropolitan Board of Works (Loans) Act, 1869 (32 & 33 Vict o. 102 h s. 46. 

(p] For the mode of issue and regulations generally as to London County 
bills, M'o Metropolitan Boai-d of Works (Money) Act, 1882 (45 & 46 Vict. o. 33) ; 
Mjetropdlitaii Board of Works (Money) Act, 1883 (46 & 47 Vict. c. 27) ; Loudon 
County Council (Money) Acts, 1891 (54 & 55 Vict. c. 62); 1896 (59 & 60 Vict. 
0 . coxiv.), s. 22 ; 1897 (60 & 61 Vict. c. eexx.}, s. 21; ond the siicces.sive annual 
money Acts of the Council, of which the most recent is the Loudon County 
Council (Money) Act, 1911 (1 & 2 Geo. 6 , o. cxiv.). By the Tjondon County 
Council (J(.<uiey) Act, 191 1 (I & 2 Geo. 8 , c. cxiv.), s 22 , the Forgery Act, 1861 
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1144. On or before the let June in every year the Council must 
prepare, in a form prescribed by the Treasury, a return showing, 
up to the ‘i.'ith March preceding, the amount of stock and the 
application of the money raised thereby, and the state of the Con¬ 
solidated Loans Fund, and such other particulars of its loan transac¬ 
tions, and such estimate of its expenditure for the then current 
year, as the Treasury requires. Such return must be laid before 
both Houses of Parliament (r/). 

Sub-Sect. 2 .—Of the City Corporation. 

1145. The Corporation of the City of Loudon may borrow money 
upon the security of the corporate property at the pleasure of the 
Common Council. There do not appear to be any general statutory 
restrictions as to the method of borrowing, nor as to the purpose, 
limit, or repayment of, or other dealings with, loans. 

Sub-Sect. 3.— Of the Borough CouuciU. 

1146. A metropolitan borough council may borrow without any 
external sanction for the purpose of paying off old securities (r). 

With the sanction of the London County Council granted under 
its common seal (s), a borough council may borrow for the purposesf 
of defraying expenses incurred under the Metropolis Management 
Acts, 1855 and 1802(t), including street improvements (a); in con¬ 
nection with the supply of electricity, including the supply of electric 
fittings (a); in respect to oiien spaces (b) ; for providing .shelters for 
retail sti’eet vendors (c); for certain purposes connected with the 
housing of the working classe,s(d); and in respect of certain of its 
powers as a sanitary authority (<?). 


(24 & 25 Vict. c 98), s«i.—8 -11 (see title C’uiminat, Law and riiocEnuBB, 
Vol. IX., p 7.31), live upplii'fl to London County bills. As to the Consolidated 
Loans J'’iind, see p 44G, ttiitc 

(q) Metropolitan Hoai-d of Works (L)ans) Act, 18(59 (32 & 33 Viet. o. 102), s. 49. 

\r) Metropolis Management Act, 1855 (18 & 19 Viet c. 120), s, 187. Pre¬ 
sumably the.se obligations have become obsolete 

(s) See the Metiopohs Management Amimdinent Act, 1862 (25 & 26 Vict. c. 
102), 8. 100. When Iho Coiinty Oouncil is the sanctioning authorify fora loan, 
an appeal lies to the hoeal tloveinmcnt Hoard if it lofiises or neglects to give 
the sanetion or attach conditions. The decision of the Boaid is final (liondon 
Government Act, 1899 (62 & 63 Viot. c. 14), e. 4 (1)). 

(«) 18 & 19 Vict. c 120; 26 & 26 Vict c. 102. 

(it) Metropolis Management Act, 1.S56 (18 & 19 Vict. c. 120), s. 183 ; Metro¬ 
polis Management Amendment Act, 18(52 (25 & 2(5 Vict. c. 102), s8. 72, 100. 

(a) ."^e title Electbtc Ltohtino and Poweh, Vol. XII., p. 553 ; liondon 
County (Joiincil (General Powers) Act, 1900 (6 Edw. 7, o. cl.), s. 29; and 
note (m), p. 404, ante. 

(5) Open Spaces Act, 1906 (6 Edw. 7, c. 26), s. 18 ; see title Open Spaces 
AND Recreation Grounds. 

(c) London County Council (General Powers) Act, 1903 (3 Edw. 7, c. 
Ixxxvii.), 8. 52. Loans under this provision must he repaid within ton years 
(lilt'd.). 

(d) Housing of tho Working Classes Acts, 1890 (53 & 64 Vict. o. 70), ss. 43, 
4(5 ; 1894 (57 & 68 Vict, c. 66), s. 1; 1903 (3 Edw. 7, c. 39), s. 14. In certain 
cases of borrowing under these Acts the period of repayment is extended to 
eighty years (Housing of the Working Classes Act, 1903 (3 Edw. 7, c. 39), 
Bs. 1, 16); see. generally, title Public Health and Local Administration, 

(e) PubUo Health (London) Act, 1891 (64 & 66 Vict. o. 76), s. 188 ; PubUo 
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Willi the sanction of the Local Government Board a council may 
borrow to defray the expenses of the quinquennial valuation list (/), 
for tlie purposes of baths and washhouses (//), public libraries (/t), 
working class lodging-houses (i), burial grounds (A), and in respect 
of the exercise of certain other sanitary poAvers (1). The sanction 
of the Board is conclusive as to the power of the council to 
borroAV (m). 

A council has no general borrowing powers, and can only borrow 
when expressly authorised by statute. Any borrowing power 
must be exercised by the council, and cannot be delegated to a 
committee (n). 

U47. Money is borrowed on the security of the general rate by 
moans of a deed of mortgage, under the seal of the council, which 
may be in the prescribed form or in an agreed variation thereof (o). 
The council must keep a register of mortgages, and enter therein 
particulars of any mortgage within fourteen days of its date(p). 
Terms as to repayment, interest etc. may be agreed, but in the 
absence of agreement interest is payable half-yearly, and the 
mortgagee or the council may, after the expiration of tAvelve months, 
require repayment or pay off on six months’ notice (f^). 

1146. The council must every year sot aside and invest not less 
than ‘2 per cent, on the amount of the outstanding loans to form 
a sinking fund for paying off mortgages, and, when and as often as 
the council is able and thinks it expedient to pay off one or more 
of the mortgages, it must draw the number of the mortgage by 

Iloalth (London) Act, 1891, Amendment Act, 1893 (56 & 57 Viet. c. -17), e. 3; 
and see p. 408, mite, and title Public Health and Local Administkatio:^. 

(/) See tide Eates Ayo HAXiifO. A borough council can only borrow for 
this purpose when the atwessment committee have been appointed by them; see 
p. 437, ante. 

( 7 ) Baths and Washhouses Acts, 1846 (9 & 10 Viet. c. 74), s. 21; 1878 (41 & 
42 Viet. c. 11), B. 9; Local Authorities (Treasury Powers) Act, 1906 (6 Edw. 7, 
0 . 33) ; see title Public Health and iiOC’.i.L Administkation. 

(A) I’ublio Libraries Act, 1892 (06 & 66 Viet c. 63), s. 19; see title Public 
Health and Local Administbation. 

(t) Housing of the Working Classes Act, 1890 (63 & 54 Vict. c. 70), ss. 25, 
66 ; London Government Act, 1899 (62 & 63 Viot. c. 14), s. 6 ( 2 ); Local 
Authorities (Treasury Powers) Act, 1906 (6 Edw. 7, c. 33). 

(k) See titlo BuRiAL and Cremation, Vol. HI., p. 502. 

(l) Public Health (London) Act, 1891 (54 & 56 Vict. c. 76), s. 105 ( 2 ), (3); 
London County Council (General Powers) Act, 1896 (69 & 60 Vict. c. clxxxviii.), 
B. 32; see title Public Health and Local ADMiNisruATtON 

(m) London County Council (Money) Act, 1896 (69 & 60 Vict. c. coxiv.), 
B. 12, and succeeding money Acts. 

(n) London Government Act, 1899 (62 & 63 Vict. c. 14), s. 8 (2). As to powers 
of delegation', see note (t), p. 436, ante. 

( 0 ) Metropolis Mana^ment Act, 1855 (18 & 19 Vict. 0 . 120), ss. 183, 185. 
For form, see ibtd., Sched. E, and for form of transfer of mortgage, see ibid., 
Bchod. F. As to transfers, geuonilly, see ibid., s. 189. A borough council 
cannot raise money by the issue of stock, or debentures, or bills; compare the 
powers of the Txtndon County Council in this respect; see pp. 444—447, ante. 

{p) Metropolis Management Act, 1855 (16 & 10 Vict. c. 120), s. 185. The 
re^ster must be open to public inspection under a penalty not exceeding 
£5 (ibid.). As to mortgages generally, see title Mobtoaoe. 

( 3 ) Metropolis Management Act, 1855 (18 & 19 Vict. c. 120), s. 186. Payment 
may be enforced by the appointment of a receiver (ibtd., a. 188); see, generally, 
title Bsceivxbs. 
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ballot, and thereupon give notice to pay off the mortgage repre¬ 
sented by the drawn number (r). 

1149. The Public Loans Commissioners are authorised to lend 
money to metropolitan borough councils upon security of the rates; 
such a loan is repayable by such instalments, within a period not 
exceeding thirty years, as may in each case be agreed upon(«). 

1150. The annual money Acts of the London County Council 
generally contain clauses authorising that Council to lend, and a 
borough council to borrow, money for specific purposes. 

1151. A corporate body or a person lending or proposing to lend 
money to a borough council is not bound to see^ nor obliged to 
inquire, whether the loan is intra rires, or as to its application, or 
as to the regularity of the proceedings; and the seal of the council 
affixed, pursuant to order or resolution, to any mortgage, bond, or 
other instrument is binding and conclusive (t). 

Skct. 4. —Revenue and Expenditure. 

1152. The income of the metropolitan councils. County, City, and 
borough, is derived from many and varying sources, including 
grants from the J^lxchequer, income from property, profits of under¬ 
takings, contributions from other authorities (k), ^lenalties, fines, 
and costs recovered from offenders against statutory provisions, 
bye-laws, and the like, fees and sundry receipts (a), and finally, and 
chiefly, from the rate which each is authorised to make (/>). 


(r) Motropohs Maiiageinoiit Act, 1806 (18 & lil Vict. c. 120), es. 190, 191. 

(a) Metropolis Manageuient AmoudDieiit Act, 18(i2 (26 & 26 Viot. c. 102), s. 20. 
(<) Ibtd., B. 19; SCO also London Council (Moiiov) Act, 1880 (52 & o.‘l Vict. 
c. 61), 8. 14. As to temporary overdrafts at tho bank, see title Local GoV£UK- 
MENT, Vol. XTX., p. 361, and, in addition to the cases there cited, A.-O. v. We$t 
Ham Ccyrporation, [1910] 2 Oh. 560; IL v. Lorke, [1911] 1 K. K 680, 0. A. 

(tt) The expenses of the County Council or a borough council, which includes 
in tins respect the Common Council, of and incidental to a power or duty 
transferred to tho ono from the other, must bo defrayed as pait of the ordinary 
exponses of tho exorcising oouncil, but tho other council must contribute such 
a sum as may have been fixed when the transfer was made (see Loudon 
Government Act, 1899 (62 & 63 Vict. c. 14), s. 7). 

(a) Penalties or forfeitures recovered in respect of procoodings under the 
Metropolis Management Acts, 1855 (18 & 19 Vict. c. 120), and 1862 r25 & 26 Vict 
c. 102), go, as to one-half to the informer, and as to the remainder to tho council 
of the borough in which the o:ffence was committed, or to the County Council in 
case the iinuiy has been sustained or the offence committed in respect of that 
Council. If the borough council or the County Council is the informer it takes 
the whole of the penalty (Metropolis Management Amendment Act, 1862 (25 & 
26 Vict. 0 . 102), s. 105y Under mauy other Acts penalties and fines go either 
to the County Oouncil, to be earned to tho credit of tho county fund, or to the 
borough council for the benefit of the general rate; and, in like manner, fees 
recoivra in respect of duties imposed by numerous Acts are carried to those 
funds respectively. It is usual for the general powers Acts of the London 
County Council to contain a clause proviaing that^ whenever, in consequence 
of proceedings taken by tbe Council or its officer in respect of offences under 
the partioulai- Act, a pecuniary penalty is inflicted, the amount is to be paid io 
the Council. Fines recovered in proceedings under the Public Health (London) 
Act, 1891 (54 & 55 Vict. c. 76), go to tho sanitary authority {ibid., s. 119). 

{b) See pp. 438, 439, 440, ante. As to the complicated financial artangements 
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1153. Excopt as to the exorciee of borrowing powers, the finances 
of the London County Council are regulated in the same way as 
those of other county councils (c). Costa incurred by it in the 
general performance of its functions are paid out of the county 
fund as for general county purposes (rf), and the general law as to 
the financial relations between the Exchequer and the counties, and 
as to contributions by the counties towards the coats of poor law 
unions, sanitary officers, registrars of births, marriages, and 
deaths, pauper lunatics, compensation to officers, and other matters, 
applies to the administrative County of London and the County 
Council, with the variations and exceptions now to ho noted (c). . 

The County Council is excepted from the requirement (/) to 
raahe a grant towards the costs of officers of unions, but the 
County Council must pay to the guardians for every poor law union, 
wholly in the administrative county, such sums ns the Local 
Government Board from time to time certify to be due from the 
Council in substitution for the local grants towards the remunera¬ 
tion of poor law medical offit jrs, and towards the costs of drugs and 
medical appliances; and it must make a per capita grant to such 
guardians in respect of indoor paupers, and a proportionate grant 
to the guardians of a union only pnitially within the county (g). 

Annual contributions to the County Council towards the expenses 
of the fire brigade, are made by certain insurance companies and 
the Treasury (/t). 

The County Council is only liable to account to the Crown for 
the deducted income tax on so much of the interest, paid to holders 
of consolidated stock, as was not paid out of income that liad 
already been taxed (t). 


of the City Corporation, eoe Statement to Eoyal Commission, referred to in 
note {k), p. 422, ante. 

(r) See title ],0CAL Government, Vol. XTX., pp. 367 etaeq 

{li) Local Govermneiit Act, 1888 (61 & 52 Vict. c. 41), s. 40 (9). For the 
exemption of the City from contribution to certain costs, see ibid., s. 41 (3), and 
p 438, ante. Costs incurrod for such exempted pmposes will be paid as for a 
special oounty piirjiose (Local Government Act, 1888 (51 & 62 Vict. c. 41), 
B. CS(3)); see title IjOOal Government, Vol. XIX., pp. 368, 362. The 
])ayinoiit of the costs of assizes and sessions is a general county puipose for which 
the City may be assessed to county contributions, and the costs of such prose¬ 
cutions in the City, as are by law payable ouj; of the county rate, are payable 
out of the county fund (Local Government Act, 1888 (61 & 52 Vict, c. 41), 
b.41(5)). 

(«) As to the general law, see title JjOcal Government, Vol. XIX., pp. 360 
et teq. 

(/) Imposed by the Local Government Act. 1888 (61 & 62 Vict. o. 41), s. 26; 
see title Locat, Government, Vol. XIX., p. 363. 

\g) Local Government Act, 1688 (61 & 52 Vict. c. 41), s. 43 (1); and see title 
Poor Law. There is now no union only pai-tially in the administrative county, 
as Peiige, which is part of the Croj'don Union, was transferred to Kent by 
Order in Council dated 15th May, 1900. The grant in respect of indoor paupers 
is in addition to any payments made out of the metropolitan common poor fund 
(Local Government Act, 1888 (61 & 62 Vict. c. 41), s. 94 ; and soe p. 416, ante). 

(A) See Metropolitan Fire Brigade Act, 1865 (28 & 29 Vict, a 90), ss. 13— 
18; and p. 417, ante. 

(t) London County CouncUy. A.-G., [1901] A. 0. 26 ; but see A.-O. v. London 
County Council, [1907] A, 0.131, and title Income Tax, Vol. XVl.,pp. 662, 663. 
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1154. All payiQGuts to and by a borough council must be made 
to and by the borough treasurer, and all payments by the council 
must, unless made in pursuance of a specific statutory requirement, 
or of an order of a competent court, be made subject to the same 
formalities and conditions as govern the payments of a county 
council (/f). 

The expenses of a borough council, including its expenses as a 
sanitary authority (Z), are paid out of the general rate (m). 

Where, under the Metropolis Management Act, 1855 (n), a 
borough council orders any costs, charges, or expenses to be paid 
by private parties, payment may be accepted by instalments within 
a period not exceeding twenty years, with interest at a rate not 
exceeding 5 per cent, per annum (o). 


Sect. 6 . — Accov7it8, Audit, and Iteiurns. 

1155. The accounts of the London County Council and of every 
metropolitan borough council, and their eommittoos and officers 
(including accounts relating to the making, levy, and collection of 
any rate made by a borough council), must be made up and audited, 
and the like returns made, in the same way as is required in 
respect of the accounts of a county council outside London (p). 

1156. 'J’ho general accounts of the City Corporation are not 
subject to any external audit or control, but the Common Council 
appoints auditors annually; and the Common Council must keep 
separate accounts of its receipts and expenditure as overseers, and 
of its other expenditure out of the poor rate, and these accounts 
must be made up and audited in the same way as if the Common 
Council, acting as overseers, were a local authority within the mean¬ 
ing of tlie District Auditors Act, 1879 (//). The accounts relating to 
the making, levy, and collection of the general rate (r) are made up 


{k) London Government Act, 1S99 (f)U & (53 Viet. c. 14), a. 9; nini 
cunipai'e Local Government Act, 1888 (ftl & 52 Viet. c. 41), e. 80 (see title 
Locai. Govehkmknt, Vol. XJX., p. 358). The town clerk is substituted 
for the clerk of tho county council as the countersigiiiug officer. A.s to 
the financial arrangoments of borough councils, see also Stat. E. & 0., 1900, 
No. 534. 

(I) See pp. 404, 408, 411, ante. 

(to) London Government Act, 1899 (62 & 63 Vict. o. 14), s. 10 ( 1 ); Public 
Ilealth Act (Loudon) Act, 1891 (54 & 65 Vict. o. 76), s. 103; see p. 440, 
ante. 

(n) 18 & 10 Vict. c. 120. 

(o) Ibtd., B. 216. As to apportioning mutters between the persons luible, 
see tbid., 8 . 215. 

(j>) Local Government Act, 1888 (51 & 52 Vjct. o 41), ss. 71, 73, and the 
enactments incorporated therein; London Government Act, 1899 (62 & 63 Vict. 
0 . 14), a. 14 See London (Rate Collection) Accounts Order, 1901 (Stat. E. & 
O. Her., 1904, Vol. VIII, London County, p. 88 ), and Old. 534 of 19^2 
(Financial Statement) (tfad., p. 102); title Locai. Government, Vol. XTX., 
pp. 362, 363; and p. 421, ante. 

(g) 42 t 43 Vict. o. 6; see title LoOAj, Qovhknment, Vol. XIX., pp. 284 
et sej. 

(r) As to the geueral rat?, see p. 440, ante ; and title Bates and !^atino. 
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and auiHlcd for each year ending the 81st March in the same way as 
the accounts relating to the old consolidiited rate («)• 

1157. The London County Council must, every year, deliver to 
tlio Treasury returns showing the money raised by it, and the annual 
rateable value, and the indebtedness in respect of loans, of every 
borough, union, or place that has obtained a loan from the 
Council (t). 

1158. As the authority making the poor rate, a borough council 
mnst, every year, make to the Local Government Board, at such 
time, and in such form, as the Board prescribe, a return of the total 
number of houses entered in the rate-books of the parishes in the 
borough. If such return is not made within one month of the 
rocpiirod time, each member of the council is liable, on summary 
conviction, to a fine not exceeding £50, and not exceeding A'lO 
for every day during which the failure to make the return continues, 
after tho first conviction for such failure (u). 

1159. Beturns must be made under the Local Taxation Returns 
Acts by every body levying rates (a). 


Part VII.—Officers of Metropolitan 
Authorities w. 

1160. The London County Council has general power to appoint, 
and fix the remuneration of, such officers as it may think 
necessary (c). 

Every officer must give such security as the County Council 
thinks proper (d), and must at such times during the continuance 
of his office, or within three months after ceasing to hold it, and in 
such manner as the Council directs, deliver written accounts of all 
matters committed to his charge, and of his receipts and payments, 


{a) City of ].ondon (Union of Paiishes) Act, 1907 (7 Edw. 7, c. cxl.), 

B. 22 . 

(f) Metropolitan Board of Works (Loans) Act, 1876 (38 & 39 Viet. c. 66 ), 
e. 13. See pp. 445 et aeq., ante, as to return of loans. 

(m) Jjondon (Equalisation of Rates) Act, 1894 (57 & 58 Viet. c. 63), s. 3 ^), (4); 
see WBOjp^. 442,, ante, and Order of Ijocal Government Board (Stat. E. & O. Rev., 
Vol. Vin., London County, p* H)- 

(а) Local Taxation Returns Act, 1860 (23 & 24 Viet. c. 61); Local Taxation 
Returns Act, 1877 (40 & 41 Viet. c. 66 ) ; Local Qovemmont Board Act, 1871 
(34 & 35 Viet. 0 . 70), s. 8); Highway Accounts Returns Act, 1879 (42 & 43 
Viet. c. 39), 8 . 2. 

( б ) For the officers of the City Corporation, see pp. 426, 427, 429, ante. 

(o) Municipal Coi^orations Act, 1882 (46 & 46 Vict. c. 50), ss. 19, 20 . These 
and other provisions referred to below are applied to county councils by the 
Local Government Act, 1888 (81 & 82 Vict c. 41), s. 76; as to the county 
officers formerly appointed by quarter sessions, see Hid ,, ss. 3 (x.), (xi.), 6 . 

{d) Municipal Corporations Act, 1862 (46 & 46 Vict. c. 61)), ss. 20 , 21 (4). 



Pabt VIL— 'Officeus or Metropolitan Aui’H'orities. 


458 


with vouchers, and a list of persons from whom monej is due in 
connection with his office (e). 

Every officer must pay all money duo from him to the treasurer 
or as the County Council directs (/), and is liable to a penalty for 
wilful failure to account or deliver up books or documents (tj/). 

1161. The County Council may from time to time make bye¬ 
laws to regulate the appointment, removal, duties, conduct, and 
remuneration of its officers and servants (/i). 

1162. No permanent salaried officer of the County Council, 
required to devote his whole time to the Council’s w'ork, is eligible 
to servo in Parliament (i). 

No officer nor servant of the Council may be concerned or interested 
in any contract or work made with, or executed for, the Council, or 
under colour of his office accept any fee or reward other than his 
proper salary and allowances (k). 

There are special statutory provisions as to superannuation and 
pensions (1), and the Council has a discretionary power to pay com¬ 
pensation to any workman or person employed by it, who is injured 
in the course of his work or employment, and, in the case of his 
death, to make such payment to his w'idowor children, and to effect 
insurances in respect of such compensation. All expenses so* 
incurred are to be defrayed as general county purposes (m). 

1163. The clerk to the County Council must be a separate officer 
to the clerk of the peace for the County of London (n ); he has 
charge, subject to the Couneil’s directions, of all documents of the 


(f) Municipal Corporations Act, 1862 (45 & IG Viet. c. 60), s. 21 (1). 

(/ ) Jbul., s. 21 (2). 

(V) Ibid., B. 21 (3). 

(A) Metropolis Management Act, 1855 (IS & 19 Vict. o. 120), s. 202. 

(i) Local G4nerninent Act, 1888 (51 & 52 Vjct. c. 41^, s. 8.‘1 (18). 

(A) Metroi)olis Management Act, 1855 (18 & 19 Vict. c. 120), b. 64; so far 
as contracts are concerned, tlicie is an exception in f.ivoui of ofHcers or servants 
who are merely shareholders in companies contracting with the Council. As to 
interest in contracts, see title Local Goversmest, Vol. XIX., pp. 265, 268 
et seq. 

(/) Superannuation (MetiopoHs) Act, 1866(29 & 30 Vict c. 31); R.y.St.Paiicraa 
Vestry (1890), 24 Q. 11. D. 371, C. A. (ovciruling It. v. St. Qewges, Southwark, 
Vestry (1887), 19 Q. B. D. 533): Jt. v. Bromley St. Leouard Kestry (189(h, 60 
J. P. 725; London County Council (General Powers) Acta, 1891 (64 & 5.7 Vict 
c. oevi.), Pai-t IV.; 1892 (55 & 56 Vict. c. ccxxxviii.). Part VI.; 1907 (7 hJdw. 7, 
0 . clxxv.), Parts VIL, VIll. ; and 1911 (1 & 2 Geo. 5, c. Ixui.). Part II. 
(Superannuation), which repeals the School Hoard for London (Superannuation 
Scheme) Act, 1902 (2 Edw. 7, c. xxxvi.). As to officers transferred in 1889 from 
the Metropolitan Hoard of Woiks, see Local Government Act, 1888 (51 & 52 
Vict c. 41), as. 118, 119. 

(m) London County Council (General Powers) Act, 1896 (68 & 59 Vict. 
0 . cxxvii.), &. 44. This iiower is in addition to the liability under the general 
law, as to which see title Master and Servant, pp. 128 tst seq., ante. Aa to 
general county purposes, see pp. 438, 450, ante. As to the Council’s power to 
contribute to hospitals whore its employees are treated, see London County 
Council ((general Powers) Act, 1910 (10 Edw. 7 & 1 Qeo. 5, c. oxxix.), s. 45. 

(n) Local Government Act, 1888 (51 & 52 Vict. c. 41), s. 8.3 (11) j see title 
Magisteates, Vol. XIX., p. 629. 
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pabtVIJ. county other than the records and documents of quarter sessions 
Officers of and of the justices out of sessions (o). 

Metro- Tho Council may appoint o deputy clerk to hold office during 
itg ploasuro, and to act in lieu of the clerk in case of his death, illness, 
Aathorities. absence, or in any other cases appointed by the Council; when- 
Deputy clerk, ovor he so acta, all things required or authorised to be done by, to, 
or before the clerk, may bo done by, to, or before his deputy (p). 


The treasurer 1164. The County Council must appoint a treasurer, who may 
not be a member of the Council nor its clerk, who holds office 
at its pleasure. A vacancy in the office must be filled within 
twenty-one days (q). 

Vacancies. 1165. The duties of clerk, deputy clerk, and treasurer, may, during 
vacancies or incapacity, be ]ierformed by persons appointed for the 
purpose by the chairman of the Council (/•). 

Other 1166. In addition to those above mentioned the principal officers 

officers. q{ tbo County Council include the following :—The comptroller, 
engineer, architect (a), solicitor, valuer, medical officer of health (a), 
education adviser, education officer, statistical officer, chief officer 
of tramways, chief officer of the fire brigade (&), chemist, and clerk 
to the asylums committee. 


Officers ot 

boroui'h 

councils. 


Duty as to 
accounting. 


1167. The councils of metropolitan borougns (c) must appoint, and 
may remove at will, such officers and servants as may bo necessary, 
may fix their salaries (d), and may make bye-laws for regulating 
theii' appointment, removal, duties, conduct, and remuneration (e). 

Officers entrusted with the custody of money must give 
such security as the council may think fit, and all officers and 
servants must furnish accounts and deliver up documents when 
required (/). There is the same provision as in the case of the 
County Council against officers and servants being interested in 
contracts with the council or accepting fees (/;). 


Jo) Local Goverument Act, 1888 (51 & 52 Viet c. 41), s. 88 (11) (a). As to 
this provision, see Weatmimter {Duke) and London County Council v. Bedford 
{Duke) (1900), 16 T. Tj. 11. 114. As to the clerk’s duties in respect of valuation, 
see p. 395, ante. 

(p) Local Governmont Act, 1888 (51 & 52 Viet. c. 41), s. 83 (4), (11) (b). 

\q) Municipal Corporations Act, 1882 (45 & 46 Yict. c. 50), t> 16; Local 
Governineiit Act, 1888 (51 <& 52 Yict c. ^1), s. 75 (16) (e), and resolution of the 
London County Council theieunder. 

(r) Municipal Corporations Act, 1882 (16 & 46 Yict. c. 50), s. 43 ; see title 
Local Goveunment, Vol. XIX , jip. 314, 345. 

(«) As to the superintending architect of metropolitan buildings, see p. 470, poet, 

(a) As to the county medical officer of health, see title Local Qoveknment, 
Tol. XIX.. p. 346. 

(b) As to the London Fire Brigade, see p. 417, ante. 

(e) As sucoessors under the Loiidou Government Act, 1899 (62 ft 63 Viet, 
c. 14} to the vestries and district boards. 

(d) Metropolis Management Act. 1855 (18 ft 19 Yict. c. 120), a. 62. As to 
daily attendance at the offices of the council, see p. 432, ante. As to a joint 
appointment fur two boroughs, see Metropolis Manageiueut Act, 1655 (18 ft 
19 Viot. 0 . 120), 8. 139. 
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1168. The clerk to a metropolitan borough council is styled the 
town clerk (h). 

Neitlier- the borough treasurer nor any partner of his, nor any 
person in the employ of either, may hold or assist in the office of 
town clerk; and neither the town clerk nor any partner of his, nor 
any person in the employ of either, may hold or assist in the office 
of borough treasurer (t). 

If the town clerk be ill or absent, the council may appoint a 
deputy to hold office during its pleasure (k). 

The town clerk has the powers and duties of overscors in respect 
of preparing jury lists and voters’ lists; he may sign documents 
required to bo signed by the overseers (1 ); and he or the collector 
may represent the council in bankruptcy proceedings {m). 

1169. As the sanitary authority for the borough, the borough 
council are required to appoint a medical officer (or officers) of 
health and an adequate number of sanitary inspectors (??). 

1170. There are general provisions (o) as to superannuation and 
pensions, but a number of the boroughs have obtained local Acts 
conferring special powers as regards these matters. 


Part VIII.—Powers in regard to Land. 

Sect. 1.— Under the TjOcoI Government Acts. 

1171. The London County Council has the same general powers 
as other county councils of acquiring land, or any rights over land, 
for the purpose of any of its powers and duties (a). 

1172. A borough council may as respects tho borough exercise 
the same powers in regard to land as the County Council, but the 


(A) Loudon Govornmout Act, ISit'.l (02 & (W Vict, c. 14), s. 4 (1). As to 
vestry clo'ks, see Vestries Act, 1850 (10 & 14 Vict. c. 57). 

I f) Metropolis Mann^oment Act, 1855 (18 & 10 Vict. c. 120), s. 63. 
k) London Govornmout Act, 1899 (02 «& 63 Vict. c. 14), s. 25. 
i) Ibid., 8. 11 (1), (2). As to addressing precepts to him, see p. 442. ante, 
m) Metropolis Ntauagemeut Act, 1855 (18 & 19 Vict. c. 120), s. 223. 
n) Public Health (Tjoudon) Act, 1891 (64 & 65 Vict. c. 76), ss. 106—109. As 
to these ofBcera, see p. 466, post. Ae to oflicors to assist in the business of 
overseers, see p. 407, ante. 

(o) Superannuation (Metropolis) Act, 1866 (29 & 30 Vict. o. 31); see also 
as to Hammersmith and Fulham, Battersea and Westminster, Piumstead and 
Hackney, the Metropolis Management Amendment Act, 1885 (48 & 49 Vict. 
0 . 33); the Metropolis Management (Battersea and Westminster) Act, 1887 (60 
& 51 Vict. c. 17); and tho Metropolis Management (Piumstead and Ilackhev) 
Act, 1893 (66 & 57 Vict. c. 65), respectively; and as to tho transfer of officers 
in 1899, see the London Government Act, 1899 (62 & 63 Viet, o, 14), s. 30. 

(o) See Local Government Act, 1888 (51 & 62 Vict. c. 41), ss. 3 (iv.), 40( 6), 
65 (1), (2); Public Health Act, 1876 (38 & 39 Vict. o. 65), ss. 176—178 ; titles 
OoMPtTMonY Purchase of JjAitd and Compensation, Vol. VI., pp. 163,167; 
Local Government, Vol. XIX., p. 364, and ihd., note (m). , 
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Sect. 1. powers are to be exercised only where the land is required for the 
Under the purposes of any of the powers and duties of the borough council (b). 

Local 

GoTenunent Sect. 2. — Under the Metropolis Management Acts. 

Acts. 

^ 77“ 1173. The London County Council and the borough councils have 

^ageanJ powers under the Metropolis Management Act, 1855 (c), and 

other works. Acts amending it, of acquiring land, and any right or easement in 
or over any land, which they deem necessary or expedient for the 
formation or protection of any works which thoy are authorised to 
execute under those Acts. They may also contract for the pur¬ 
chase, removal or abatement of any mill-dam, pound, weir, bank, 
wall, lock or other obstruction to the flow of water, whereby sewerage 
or drainage is interrupted or impeded, and for the purchase of any 
land, or any right or easement in or over any land, which it may 
be necessary or expedient to purchase to prevent the obstruction 
of sewerage or di-ainage. They may also purchase or take on lease 
the whole of any streams nr springs of water or any rights therein 
which it appears to them necessary to acquire or use for the pur¬ 
pose of cleansing sowers and drains and other kindred purposes, or 
any land, which it is deemed by them advisable to purchase or 
take on lease, for the purpose of drawing or obtaining water from 
springs, or by sinking wells, and for making and providing reser¬ 
voirs, tanks, aqueducts, watercourses, and any other wmrks, or for 
any other purpose connected with the works, for obtaining such 
supply of water as aforesaid (d). 


Applical ion U74. For the purpose of acquiring any such land, or any such 
of nfiiidd right or easement in or over any land, the provisions of the Lands 
ciauBes Acts, (jjauses Acts (e) are incorporated, except the provisions as to 
recovery of forfeitures, penalties, and costs (/), {vnd tlie provisions 


(l>) Ijoiidoii Government Act, 1895) (62 & (53 Vict. c. M), b. 5 (2), Sched. 11. 
Part II. 

(f) 18 & 19 Vict. c. 120. 

(d) Ibid., 8. 150, which also gives power to acquiro luiidfor deposits lor refuse. 
Thore is also a pioviso to tbid., s. 150, prohiintiug the County or borough 
councils using or permitting to be used any of the said waterwoika for the pur. 
pose of carrying water by supply pv])o.s into any house or factory for domestic, 
manufacturing or commercial puiqioses. The general powers of acquu-'’ig 
land thus given aio to some extent snpert-eded by those givon in the later Acts 
mentioned in the jirovioiis paragraph (see tho text, supra) ; but the power to 
acquire the watoi rights mentioned r this provision is of importance, inasmuch 
BB the word “ lands ” in the Public Health Act, 1875 (38 & 39 Vict. c. 55), ss. 176 
— ITS, dues not, so fur at loasl as that Act is conceruod, include water rights ; 
see tbid., a . 3.12 ; and title' Compulsoky Pubcuase of Land and Compensa¬ 
tion, Vol. VI., pp. 15, 163. A metropolitan borough council and the Common 
Couucil of the City, as sanitary authorities, cun mso acqume water rights in 
connection with certain of their duties, and the provisions of the Metropolis 
Management Act, 1836 (18 & 19 Vict. c. 120), apply (Public Health (London) 
Act, 1891 (64 & 55 Vict. c. 7^, 8. 43; see title Compulsoky Pobchase op Land 
AND Compensation, Vol. VI., p. 173. 

(») This expression includes the Lands Clauses Consolidation Act, 1845 (8 & 9 
Vict. 0 . 18), and the Acts for the time being in force amending the samor See 
tiHe Compulsory Purchase of Land and Compensation, Vol. VI., p. 12. 

(/) These are the provisions in the Lands Clauses Consolidation Act, 1848 
(8 & 9 Vict. c. 18), S3.136—149. (Note: Ibid., s. 149, is repealed by the Perjury 
Act, 1911J1 & 2 Goo. 5, c. 6), wmch comes into force on 1st January, 1912). 
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applicable in the case of a purchase of land are made applicable 
to the case of the purchase of a right or easement in or over 
any land(< 7 ). But the provisions of these Acts “with respect to 
purchase and taking of land otherwise than by agreement “(A) are 
not incorporated, save for enabling the County Council to take land, 
or any right or easement in or over land, for the purpose of making 
any sewers or w’orks for preventing the sewage or any part of 
the sewage within the Metropolis from passing into tlie Thames in 
or near the Metropolis, or otherwise for the purpose of the sewerage 
or drainage of the Metropolis, or for the purpose of making con¬ 
venient roads or ways to or in connection with any sewers or works 
vested or to become vested in the County Council, or which it may 
require for making roads or ways during the construction of any 
sewerage works, or for spoil banks or places of deposit of surplus 
earth or other materials in the execution of any such works (t), or 
for the execution of flood works to prevent the overflow of the river 
Thames (Jc). 

1175. No land, right or easement in or over land, for the 
aforesaid purposes can be taken compulsorily by the County 
Council without the consent in writing of one of Ilia Majesty’s 
principal Secretaries of State (/). Jieforo applying for this con* 
sent, the Council must publish once at least in each of four 
consecutive weeks, in one of the daily papers published in the 
Metropolis, an advertisement containing certain particulars, and 
must also serve a notice on the owners or reputed owners, 
lessees or reputed lessons, and occupiers of the laud intended to 
bo taken, or of the land in or over which such right or easement 
is intended to be taken, such service to be made four weeks pre¬ 
viously to the application to the Secretary of State. The notice 
must state the particulars of the land, right or easement so required, 
and that the County Council is willing to treat for the purchase 


The Lands Clauses Cotisolidation Act, 1845 (8 & 9 Viet. c. IS), ss. 128,129, 130, 
which relate to an owner’s ri'jht of pi-o-euiption (r’oo title Compulsoky I^uh- 
CHASB or Lasd AM) CoMPKN'SATiON, Vol. V!., pp. 28 et i,eq ), aro not to apply 
unless the person entitled to soli and convey the land, right or oasoinont 
reserves such right at the tune of s.vlo in and by tlio convovaiico (Metropolis 
Management Act, 185,) ( 1 .S & 19 Viet. c. 120 ), s. 155). Tho Ooiinty Oouncil has 
power to soil any land acquired or vested lu it under that Ai't which may ho 
properly sold or disposed of. This jxiwor doos not extend to the borough 
councils {tbitl., s. 154), as amended by London Oovernmont Act, 1899 (62 & 63 
Viet. 0 . 14), s. .35 ( 2 ), and Sched. Ill, which schedule has boon repealed by tho 
Statute Law Revision Act, 1908 (8 Bdw. 7, c. 49). 

( 3 ) As to how far “ lands " under tho Lauds (Clauses Acts include oascmerits, 
see title Cosipur-SOBV Purcuask op Land and CoMPKNSArroN, Vol. VI., p. 15. 

(A) Those words aro the heading to tho Tjands Clauses Consolidation Act, 
1845 (8 & 9 Viet. c. 18), ss. 16—08, and tho effect of tho provision is to exclude 
the operation of all these sections, and those only, except for tho p.ai-ticular 
purpose. See also title CoMPUr,soRY Pup^’.iiase op Land and Cowppvsation, 
Vol. VI., pp. 12 a aeq . 

(t) Metropolis Maiiageinont Act, 1855 (18 & 19 Vict. c. 120), s. l.>2; Metropolis 
Management Amendment Act, 1858 (21 & 22 ^ ict. c. 104), s. 3, Metropolis 
Management Amendment Act, 1862 (25 & 26 Vret. c. 102), s. 22. 

(k) Metropolis Management (Thames lliver Prevention of Floods) Amend¬ 
ment Act, 1879 (42 & 43 Vict. c. cxcviii.). 

(2) Metropolis Management Act, 1855 (IS & 19 Vict. c. 120), s. 152.^ 
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thereof, and as to the compensation to be made for the damage 
that may be sustained by reason of the proposed works (m). 

1176. The county and borough councils may also acquire rights 
in land in connection with their power to lay sowers through, across, 
nr under streets and land, subject to payment of compensation. 
This power is independent of those previously mentioned (n). 

Sect. 3. — Miscellaneoua Powers. 

1177. The metropolitan borough councils and the Common 
Council of the City of London have also power to acquire land, 
either by agrcoTiient or compulsorily, for widening, altering, and 
improving the streets or other public places in their respective 
districts when such is for the public advantage. They may exercise 
their compulsory powers upon passing a resolution that the 
acquisition is necessary for such purposes (n). The County Council 
may also carry out street improvements and acquire land for the 
purpose by agreement. If the Council desires to acquire the land 
compulsorily it is empowered to promote a private bill for the 
purpose (p). 

1178. The Common Council of the Cit\ of London may acquire 
land by agreement for the purpose of the Commissioners of Sewers 
Acts, is 18 and 1851 (q), and the provisions of the Lands Clauses 

(m) Motropolib Mfiiiaj'oincnt Act, 1855 (18 A 19 Viet. o. 120), s. 153. Tli® 
ftdvf'i tihOinent must ( 1 ) ilosciiho (lie n.aturo of tho works in respect of which th® 
hinil, ri'jhl or eiisoinont is proposed to be taken, ( 2 ) name a placo whore a plan 
of tho jiroposcd woiks m open for inspection at all roasonable hours, and (.}) state 
the quantity of land or tho particulaia of the right or easomont that is required 
for the purpose of tho works. 

(»i) llvghta V. Jlltiropobtiin Board of Wcn'ha (18G1), 9 W. Tl. 617; and see 
title OoMPULSoiiV PuiiciiASE OF Laud anti Compensation, Vol. YI., p. 173. 

(o) 'I’his jiower is contained in a local Act commonly culled Michiiol Angelo 
Taylor’s Act, and also known as the Metropolitan Paving Act, 1817 (57 Ooo. .3, 
c. xxix.}, Hs. 80—96. Its application was extended to the whole of tho Metro¬ 
polis by tho Metropolis Management Amendment Act, 1862 (25 & 26 Viet. 
0. 102), 8. 73. Sue .also titles Compulsohy PujicirASE OF Lahu and Compensa¬ 
tion, Vol. VI., pp. 8, 171, 172 : Highways, Ktuebts, and Bhidgeh, Vol. XVI., 
pp. 198 ft $eq., where the provisions of Michael Angelo Taylor’s Act, and *^he 
cases thereon are dealt with. 

(p) Mr 3 tropolis Management Act, 185,5'(18 A 19 Viet. c. 120), s. 144, as 
amended by the Metropolis Manage nent Amendment Act, 1856 (19 A 20 Vict. 
c. 112 ), H. 10 . Local Acts of this kind havo boon jiassod by Parliament almost 
annually, moio particularly of reennt years in connection with the laying of 
tramways. The Lands Clauses Acts (see title Compulsory Pohciiase of Land 
AND Compensation, Vol. VI., pp. 1 et wq.) are incorporated, with minor 
modifioafions, in regard to taking part of biuldings, to compensation for recently 
erected buildings, and to tho purcliase of casoineats; see, for example, London 
Countj' Council (General Powers) Act, 1905 (5 Edw. 7, o. cevi.), ss. 21—23; 
London County Council (Tramways and Improvements) Act, 1909 (9 Edw. 7, 
c. Ixxv.), ss .39—45. Hie borough councils occasionally assist tho County 
Oouuoil to obtain the necessary widenings for the tramways by exercising their 
compulsory powers under Michael Angelo Taylor's Act (soe note (o), supra). 
Such exercise is valid if exercised bona fide for the public advantage {Parry v. 
ffammtrsmtth Mttropohtan Borough (1904), 09 J. P. 36; CoruMia v. London 
County Council, [1908] 1 Ch. 13, 0. A.). 

( 9 ) 11 A 12 Vict. c. clxiii.; 14 A 19 Vict. 0 . xci. 
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Aotg (r) so far as necessary are made applicable (a). The Common Sect. s. 
Council may also from time to time provide and maintain fit and IiGaoel' 

convenient oftiees within the City for holdhig meetings and trans- laneous 

acting business, and for such purpose may purchase or hire by Powers, 
agreement any messuage, or tenement, or land which it may con- ’ 

sider to be necessary (b). 

1179. The London County Council, the metropolitan borough Otiicr 
councils, and the Common Council of the City of London are the '’tatutory 
local authorities to administer various public general Acts within their 
respective areas, and incidentally they have the powers, conferred by 

these statutes, of acquiring land for carrying out their objects (c). 

Sect. 4.— Alienation. 

1180. With the consent of the Local Government Board, the Alienation. 
County Council and any metropolitan borough council may 
alienate any land for the time being vested in such council, except 

that a borough council may not alienate any recreation ground or 
other open space dedicated to the use of the public, or any land 
hold on trusts which prohibit building thereon (d). 

The Count}^ Council may also, without such consent, sell and, 
dispose of any land purchased by or vested in it under the 
Metropolis Management Acts (e). The County Council or any 
borough council may also let any such land, which for the time 
being is not required for the purposes of those Acta {e), in such 
manner and on such terms as the council may see fit (./'). 

(r) Kco titio COMIUILSOIIV rUKCIIASE OF LaM) and ('OMl’KNSATION, Yol. VI., 
pp. 1 ft set/. 

(«) CoiminHwionorB of Heweia Act, 18-18 (11 & 12 Vict. c. clxiii.), sh 2, 3. 

The provisions (soo pp. 46(i, 467, anie) with lospoct to tlio purchase of land 
otherwise than by nf'reonioiit, with respect to siiiiorHuous lanil, and with 
respeot to the recovery of penalties and costs, are not made applicahlo. 

(6) City of liondon iSowers Act, 1897 (GO & G1 Vict. c. cxxxiii.). 

(c) I’or example, the Acts relating to housing, education, and j'lihlio 
libraries. As to acquiring land m tho City of London for piiiposos of tho Hutlis 
and WashhoiiBoH Acts, see Oity of London (Various I’owers) Act, 1900 (G3 
& 04 Vict c. ccxxviii.), ss 14—16. 

(d) As legalds tho (Joiinty Council, see Local Govorninent Act, 1888 (51 & 

52 Vict. c. 41), &8. 40 (()), 61 (3), and title Local Goveiinment, Yol. XIX., 

р. 364; and as regards borough coiuiciIh, soe Loudon Governniont Act, 1899 
(62 & 63 Vict. c. 14), ss 6 (5), 32. Tho proceeds of tho sale of any land sold 
by a borough council are to bo applied in such manner us the Local Govern- 
nient Board sanction towards the discharge of anj' loan of tho council or 
otherwise for any purimso for which capital may bo applied by tho council 
(ibid., B. 6 (5)). As to such lo.niis, sco pp. 444, 447, ante, 

(e) 1865 (18 & 19 Vict. c. 120); 1856 (19 & 20 Vict. o. 112); 1862 (25 & 26 
Vict. c. 102); 1890 (53 & 54 Vict. c. 64); 1890 (53 & 64 Vict. c. 66). 

(/) Metiepolis Management Act, 1855 (18 & 19 Vict. c. 120), s. 154. So 
much of this provision ns related to sale of land by distnet boards and 
vestries was repealed by tho London Govorninent Act, 1899 (62 & 63 Vict. 

с. 14), 8. 36 (3), Sched. III. The Metiopolis Management Act, 1855 (18 & 19 
yict. 0. 120), B. 154, contains provisions as to the foim of conveyance, which are 
practically superseded. The conveyance must bo under the seal of tho Council. 

There is also provision for the application of tho piirohaHO-money. As to 
rights of pre-emption, see nolo (/), p. 456, ante, and provisions in the annual 
money Acta of tho London County Council; see, for example, London County 
Council (Money) Act, 1890 (53 & 64 Viot. o. 41), s. 24. , 
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Land acquired by the Common Council of the City of London and 
metropolitan borough councils for widening and improving streets 
may be sold if not required, subject to rights of pre-emption on the 
I)ai t of persons from whom the rights in the land were acquired (p). 


Part IX.—Metropolitan Bye-laws. 

1181- The London County Council may make bye-laws for the 
good rule and government of the county and for the prevention 
and suppression of nuisances not already punishable in a summary 
manner by virtue of any Act in force throughout the county (h). 

A metropolitan borough council has similar powers, but the bye¬ 
laws made thorenuder operate only within the borough, and 
must not be inconsistent with any bye-laws made by the County 
Council 0). 

1182. Under the above-mentioned powers the County Council 
has made bye-laws as to:—Steam organs, shooting galleries, 
roundabouts etc.; noisy animals; street betting and racing litera¬ 
ture; street shouting; Hash and searcl' lights; public decency; 
waste paper, advertising bill^*, refuse etc.; window cleaning and 
painting; spitting; and construction of vehicles. Most of the 
borough councils have made byc-laws as to:—music near hospitals 
and public buildings; noisy hawking; jostling in streets; orange 
peel etc. in streets; pulling down notices; rags, bones, bottles etc.; 
indecent shows; noise in streets at night; music on brakes etc.; 
street cries; and noisy organs etc. 

1183. The County Council has also under various statutes 
made bye-laws with respect to the following:—Thames bridges 
and embankments, bridges other than Thames bridges. Black¬ 
ball and Greenwich tunnels, and Woolwich ferry (A); sewers 
(construction, alteration, and connections etc. (()); drains (con¬ 
struction etc. (1 )); subways for pipe.s and wires (a); overhead 


[y) Midiael Angelo Taylor’s Act, 1817 (o7 (Jeo. 3, c. xxix.), t- 5)6 ; but in the 
City of London the City of I.oniioii Seweis Act, 1851 (14 & 15 Viet. c. xci.), 
B. 54, ielofi5.os the council fiom tho. j liglite of pro-omjitioii. 

(/t) Municipal Corporatiqna Act, 1882 (45 & 46 Vict. c. 50), s. 23 ; Local 
Govoniinent Act, 1888 (51 & 52 Vict. c. 41), 8. 16. As to nuisances generally, 
BOO tillo Nvisanck. 

(i) London Oovernmont Act, 185)9 (62 & 63 Vict. c. 14), s. 5 (2),Sched. II. (2). 

(A) London County Council ((lonoral Powers) Act, 185)2 (55 & 66 Vict. 
0 . ccxxxviii), I’art V.; liondon < 'oiuity Council (General Powora) Act, 1894 
(57 & 58 Vict. c. ccxii.). Part III. As to the jurisdiction of tlie London County 
(Jouncil over such bridges, and ferry, see jip. 39a, 398, ante. 

(/) Metropolis Manugemeut Act, 1855 (18 & 19 Vict. c. 120), ss. 13S, 202, 
203; Motropohs Management Amendment Act, 1862 (25 & 26 Vict. c. 102), 
s. 83 ; Metiupohs Munagoment Acts Amendment (Byelaws) Act, 1899 (62 & 6S 
Vict. c. 15), s. 2. yoo title.s llroiiwAYS, Stkeets, and Bkidges, VoI. XVI., 
p. 206; Seweiis and Dkaixs. 

(a) Metropolitan Subways Act, 1868 (31 & 32 Vict c. l.xxx.), ss. 10, 11; see 
title HlOpWAYS, yiKEETS, AMD BjllDOES, Vol, XVI., p. 206. 



Part IX. —Metropolitan Bv'e-laws. 


461 


wires [b); tramw'ays (f); locomotives on bridges (t/); water-closets, I’akt ix. 
earth-closets, privies, ash-pits, cesspools and receptacles for dung(c); Metro- 
removal of refuse and offensive matter (/), and closing of cesspools politan 
and privies (/); slaughter-houses and noxious businesses (g) Bye-laws. 
(Lc., bone-boiler; manure manufacturer or tallow-melter; fat- 
melter or extractor; knacker; blood-drier etc.; gut-scraper and 
catgut maker or manufacturer; animal charcoal manufacturer; 
glue and size manufacturer; tripe-boiler; soap-boiler; fell-monger ; 
lish-skin dresser; conveyer of dead horses); common lodging- 
houses and seamen’s lodging-houses (,//); parks and open spaces 
(including regulations as to bathing, games, sale of refreshments, 
lavatories etc. therein (i)); employment agencies {k ); buildings 
and structures (/); new streets (m ); salo of coal (a). The London 
County Council has also made regulations as to dairies, cowsheds, 
milkshops etc. (o), and as to the precautions to be observed in the 
case of certain diseases of horses (p). 


U84. All the Tnetropolitan borough councils have made bye-laws, (li.) of 
under various statutes, for the prevention of nuisances arising from 
snow, ice, salt, dust, ashes, rubbish, offal, carrion, fish, filth, or 
other matter or thing in any street(f/); for the prevention of nuisances 


{b) Loudon Overhead Wires Act, 1891 (o4 & bH Viet. c. Ixxvii); see title 
IIlGHWATS, S’lHEETS, AND BlllDQES, Vol. XVI., p. 206. 

(c) Tramways Act, 1870 (;}:J &. 31 Viet c. 78), s. 46; see title Tkamwats and 
Light Eailways. 

(d) Highways and Jjocoinotives (Amendment) Act, 1878 (11 & 42 Viet. c. 77), 
8. 31; Locomotives Act, 1898 (61 «& 62 Viet. c. 29), ss. 6, 18(2); tee title 
Railways and Oanals. 

(c) Public lloiilth (London) Act, 1891 (54 & bo Viet c. 76), s. 39; see also 
titles Nuisance; Priii.ic Health and Tjocvl Administiiation. 

(/) Public IJoulth (London) Act, 1801 (61 & oo Vict. c. 76), b. 16(2); see 
also titles Nuisance, Puhlic 1Jeai.th and Loc.\.l Administeatton. 

(g) Public Iloaltb (London) Act, 1891 (54 & bo Vict. c. 76), s. 19 : see 
titles Animals, Vol. I., p. 412; Nuisance; Pujjlic Health and Local 
Administration. 

(fi) London County Council (General Powers), Act, 1902 (2 Edw. 7, 
c. oixxiii.), Pait IX.; Merchant Shipping Act, 1891 (57 & 58 Vict. c. 60), s. 214; 
see title Puijlic Health and Local Adminisj hviion. 

(i) Metropolitan Board of Works Act, 1877 (40 ».V41 Vict. c. viii.); Metro¬ 
politan Board of Works (Various Powers) Act, 1887 (oO & 51 Vict. c. cvi.), 
8.50; London County Council (General Powers) Act, 1890 (53 & 54 Vict. 
0 . ccxliii.), 88. 14 - 20; London County Council (General Powers) Act, 1898 
(61 & 62 Vict. c. ci xxi.), s. 61; see titles Oi'EN Spaces and IIecbeation 
Ghounds : Public Health and Local Administbation. 

(k) Loiulon County Council (General Poweiu) Acts, 190.5 (5 Edw. 7, c. cevi.), 
B. 47; 1906 (6 Ifldw. 7, c. cl.), s. 34; see titles Public Heal'jti and Local 
Administh-a-tion ; Work and Labour. 

(l) See pp. 480, 488, posf. 

(m) See p. 396, ante, and title Highways, Stkeets, and Bridges, Vol. XVJ., 
p. 208 ; and compaie note («), p. 473, post. 

(n) Weights and Moasntes Act, 1889 (52 & 63 Vict. o. 21), s. 28; see titles 
Trade and Trade Unions; Weights and Me.\suhe8. 

(o) Under the Dairies etc. Older. 1885; see titles Animals, Vol. I., pp. >f33, 
434; Food and Drugs, Vol, XV, p. 64; Public Health and Local 
Administration. 

(p) See title Animals, Vol. I., pp. 421, 430. 

^) Public Health (London) Act, 1891 (54 & 55 Vict. c. 76), s. 16; see titles 
Nuisance; Public Health and Local Administration. 
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arising from any offensive matter running out of any manufactory, 
bn-'wery, slaughter-bouBe, knacker’s yard, butcher’s or fishmonger’s 
shop, or dunghill, into anj uncovered place, whether or not sur¬ 
rounded by a wall or fence (r) ; for preventing the keeping of animals 
on any premises in such place or manner as to be injurious or 
dangerous to health (r) ; for the paving of yards and open spaces in 
connection with dwelling-houses (r); for securing the cleanliness 
and freedom from pollution of tanks, cisterns, and other receptacles 
used for storing of water used, or likely to be used, by man for 
drinking or domestic purposes, or for manufacturing drink for the 
use of man (s); with respect to the keeping of water-closets supplied 
with sufficient water for their effective action (t); with respect to 
houses let in lodgings or occupied by members of more than one 
family (u). In most boroughs also there are bye-laws with respect 
to raanagomont of the mortuary (a ); the decent conduct of persons 
using public lavatories and sanitary conveniences (Ij) ; the regula¬ 
tion of public baths (c); the management, use and regulation of 
public washhouses (c); and for preventing public interference with 
council meetings (d). 

Most of the borough councils have also made regulations (or 
bye-laws) as to:—promises let by the council to persons of the 
working class (e) ; public libraries or museums (/); the removal 
of manure from stables or cow-hous jh (f/); and underground 
conveniences (h). 

U86. liye -laws made by the London County Council or borough 
council under the Mefcro])oIi 8 Management Acts (*) must be con¬ 
firmed at a subsequent meeting of the County Council, and must 
be ap 2 >rovod bj' the Homo Secretary or Local Government Board 
(as the case may be). Provision is made for the publication and 
proof of such bye-laws (;). 


(r) E’liblic Koilth (IjoikIoii) Act, 1891 (ilt & 55 Vict c. 76)| s. 10; se« iilso 
titles Noisancm : Public Hkaltu awd Locnl A]).MiNisTiiArioN. 

(a) Public Uealth (London) Act, 1891 (5*1 & 56 Vict. c. 70), e. 50; boo title 
Nuisance. 

(() Public Tloiilth (London) Act, 1891 (54 & 55 Vict. c 76), a. 89 (2), see 
also titles Nuisance ; Public Health and Iaical Aumimvi-ra'iion. 

(«) Public Health (Jjondon) Act, 1891 (54 & 55 Vict c. 70), 04. 

(fi) Iltd , s. 88; see title Buuial anit fiiEMATiON, Vol. 111., p. 666. 

(5) Public Health (London) Act, 1891 (54 & 65 Vict. c. 70), s. 45; see title 
Public Health and Loc^l AuiriNisTitATiON. 

(c) Path and Washhouses Acts, ISIO (9 & 10 Vict. o. 74), a. 34; 1878 (41 4,42 
Vict. c. 14), 8. 6; see title Public Health and Local Ad.ministiution. 

(d) Me^rupulis Mandgomeiit Act, 1855 (18 & 19 Vict. c. 120 ), b. 202. As to 
Buch meetingB, see p. 434, ante. 

(e) Housing of the Working Classes Act, 1890 (63 & 64 Vict. o. 70), s. 62 ; see 
title Public Health and Local Administration. 

(/) Public Libraries Acts, 1892 (56 & 50 Vict. c. 53), b. 15; 1901 (1 Edw. 7, 
c. 19), B. 3; Museums aud Gymnasiums Act, 1891 (54 & 65 Vict. c. 22), b. 7; 
see title Public Health and Local Administration. 

(a) Public Uealth (London) Act, 1891 (54 & 65 Vict. c. 78), s. 36 (2). 

(A) Iliid., s. 45, see title Punr.ic Health and Local Administration. 

(i) 1855 (18 & 19 Vict. c. 120); 1856 (19 & 20 Vict. o. 112); 1862 (25 & 26 
Viot. c. 102) ; 1890 (53 & 54 Vict c. 64); 1890 (63 & 64 Viet. c. 66). 

(/) M^tiopohs Management Act, 1855 (18 & 19 Viot. c. 120), ss. 202, 203 
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Part X. — Execution of the Metropolis 
Management Acts and the Public Health 
(London) Act. 

Sect. 1 . —Metropolis Management Acts. 

1186. The Metropolis ManageTaont Acts (k) contain a number of 
saving clauses (Z);—for the Crown and Duchies of Lancaster and 
Cornwall for powers and privileges exercised jointly by two or 
more authorities (n), for the Ely Place Paving Commissioners (o), 
for the Commissioners under the Crown Estate Paving Act, 1851 (p), 
for the Commissioners of Works {q), for the City Commissioners of 
Sewers (r), and for the Metropolitan Police Commissioners (s). 
There were also special provisions as to the making of church rates 
and election of churchwardens in certain parishes and districts (t). 
Saving clauses in favour of the old Commissioners of Sewers for 
any portion of the Metropolis enure in general in favour of the 
London County Council and metropolitan borough councils (?0. 

All Acts of Parliament inconsistent with the provisions of the 
Metropolis ]\ranagemont Acts (a) are pro tanto repealed ( 6 ). In 
case of conflict, provisions of local Acts may be varied by Order in 
Council (e). 

1187. Whore a street is in more than one metropolitan 
borough (fZ), or whore the roadway and footpaths of a street are in 
diHerent boroughs, or where the roadway and footpaths are in one 
borough and the adjoining houses in another [e), the County 
Council may place it for some or all of the purposes of the 
Metropolis Management Acts (a) entirely under the control of one 

Mota.’opolifl Afanagement Acts Amendraout (liyelaws) Act, 1899 (62 & 03 Vict. 
c. Ii5), Bs. 2, 3, Si'hcdulo ; see byo-laws made I3th October, 1891; 7tli November, 
1900 ; 30th July, 1903. 

{'i) See note {»), p. 462, ante 

U) See, further, title UiGitWAYS, Stiiebth, ami Bridges, Vol. XVI., p. 199. 

(m) Metropolis Mauagomont Amoudmont Act, 1862 (2.') & 26 Vict. o. 102), 
88 . 116, 117; SCO title CoNSTnruTioNAr. Law, Vol. VIL, pp. 201, 237, 257. 

(n) Metropolis Management Act, 1856 (18 & 19 Vict. o. 120), s. 235. 

o) Jlid., B. 237. 

» Ihid., 8. 240. 

’«) Jbid., B. 211; see title CONSTITOTIOXAI, Law, Vol. VIL, p. 137. 

V) Metropolis Management Act, 1856 (18 & 19 Vict. o. 120), s. 242. 

'«) Ibid., s. 215. 

i'<) Metropolis Management Amendraout Act, 1856 (19 & 20 Vict. c. 112), 
gg. 1 — 3 . ^0 also liondon Government Act, 1899 (02 & 63 Vict. c. 14), s. 23, 
and note (w), p. 407, ante, as to church affairs and charities. 

(u) Metropolis Management Act, 1855 (18 & 19 Vict. c. 120), s. 210. 

(a) See note (*), p. 462, ante. 

(i») Metropolis Management Act, 1866 (18 & 19 Vict. c. 120), s, 247. 

(c) Ibid., 8. 248. 

(f/) Ibid., 8.140; and see title Sewers and Drains. 

(e) Metropolis Management Amendment Act, 1S62 (25 & 26 Vict, c. 102), 
B. 86. As to apportionment of expenses, see the authorities cited in title 
Highways, Strekts, and Bridges, Vol. XVI., p. 200, note (m). As to 
stopping up streets during the execution of works, see ibid., pp. 200, 201. 
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Contracts. 


Works. 


Jlecovery of 

coinpeiisalioti 

etc. 


Recovery of 
lienulticn. 


Compensa¬ 

tion. 


borough council. The County Council may also place part of a 
borough under the control of another borough council for sewerage 
purposes (/). 

1188. The County Council and melropolitan borough councils 
have a general power to enter into contracts for carrying out the 
Metropolis Management Acts (g). 

1189. Works which will interfere with any railway or canal must 
not be commenced by a council until notice has been given to the 
company, who may object to the proposed method of executing the 
works and require arbitration thereon (/<). 

1190. Where under the Metropolis Management Acts (t) the 
amount of any damages, costs, or expenses is directed to be ascer¬ 
tained or recovered (j) summarily, or is directed to be paid, and 
no mode of ascertaining the amount or enforcing payment is pro¬ 
vided, tlie samo must be ascertained by and recovered before a court 
of summary jurisdictio.i (k). The amount of any compensation 
directed to ho paid by the County Council or a metropolitan borough 
council is (unless otherwise provided) to be similarly settled and 
recovered; but claims for compensation exceeditig £50 must be 
referred to arbitration (1). 

1191. Penalties imposed by the Metropolis Managoment Acts (i) 
or bye-laws thereunder, and damages, costs, and expenses payable 
under the samo, may, if no special provision be made for the 
recovery thereof, be recoveied summarily (?a); complaints must 
be laid within six months after the comimssiou or dihcovery of an 
offence (n). 

1192. Where a person through any act, neglect or default, in 
respect of which he has incurred a penalty, has caused damage to 
any property of a council, he is liable to i)ay compensation (to be 
fixed by the convicting justices in case of dispute) in addition 
to the penalty («). 


(/) Seo note (rf), p. 463, a/ife. 

((/) Motif>polis ifanagemeut Act, 18oo (18 & 19 Viet. c. 120), a. 149 .md 
600 note (t), p, 462, ante. 

(/<) Afetropolia Managouiotit Aiiiondnrt?nt Act, 1862 (25 & 26 Viet. c. 102), 
as 34, 35. 

(») 1855 (18 & 19 Viet. c. 120); 1856 (19 & 20 Vict. c. 42); 1862 (25 & 26 
Viet. c. 102); 1890 (53 & 54 Viet. c. 64); 1890 (63 & 54 Viet. o. 66). 

(y) As to tiio 1 ecovery of expeji.»os from aa occupier of promises instead of 
the owner, sco titles IliauwAVS, Stiieetr, and Biudges, Vol. XVI., p. 203 ; 
Lanulord and TiTnant, Vol. X\'III , pp. 477, 478, 489, 490, 492. As to the 
acceptaaco of payments by iastalincuts, aeo p. 4M, ante. 

{k) As to the enforcement of orders of ooiu’ts of summary jiu'isdiotion, aeo 
titlo M.\GrsTEATES, Vol. XIX., pp. 602 et mj. 

{1) Metropolis Management Act, 1855 (18 & 19 Vict. c. 120), s. 225; seo ibid., 
9 . 226, as to the procedure. 

(m) Ibnl., 8. 227 ; Metropolis Management Amondmont Act, 1862 (25 & 26 
rict. c. 102), ss. 102, 104. As to the recovery of penalties, seo p. 449, ante. 

(n) Metropolis Management Amendment Act, 1862 (25 »& 26 Vict. c. 102), 

I. 107. 

(«) M(|tropolis Management Act, 1855 (18 & 19 Vict. c. 120), s. 228. 
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1193. The provisions of the Metropolis Management Act, 1866 (p), 

imposing penalties upon persona committing offences, apply also 
to persons causing, ordering or, directing the commission of such 
offences (q). • 

1194. A penalty is imposed on any person who obstructs officers 
or workmen in the execution of their duty {a) under the Metropolis 
Management Acts (6), and also on any occupier of premises who 
prevents the owner carrying out the provisions of the Acts (6) or 
any order made in pursuance thereof, or who refuses on demand to 
disclose the owner’s name (c). 

1195. Officers and servants of a council, police constables, and 
persons called upon by them for assistance may, without a warrant, 
arrest persons offending against the Metropolis Management Acts (6) 
and bye-laws thereunder, if their names and residences are unknown, 
and take them forthwith before a justice (d). 

1196. Orders and proceedings under the Metropolis Management 
Acts (b) are not to be quashed for want of form or (except in cases 
specially provided) removed by certiorari (e). 

• 

1197. In certain cases a person aggrieved by an order of a 
metropolitan borough council may appeal therefrom to the London 
County Council (/) ; and a person aggrieved by any adjudication 
or determination of justices with respect to any penalty or forfeiture 
may appeal to quarter sessions (g). 

Sect. 2. —Public Health {London) Act. 

1198. The Tublic Health (London) Act, 1891 (h), extends (save as 
otherwise expressly provided) to the administrative County of 
London, and to places elsewhere only so far as is necessary to give 
effect to any of its provisions in their application to London and to 
any place to which such provisions are expressly applied (i). In 
its application to tlie City certain modifications are made(/c). 

The Act (/O contains a definition section (1), and saving clauses for 


(/)) 18& 19 Viet. c. 120. 

(^) Metropolis Management Amendment Act, 1862 (2o & 26 Viet. c. 102), 

a. 66. 

fa) Metropolis Management Act, 1865 (18 & 19 Viet. c. 120), s. 208. 

(if See note (i), p. 404, ante. 

(c) Metropolis Management Act, 1856 (18 & 19 Viet. c. 120), a. 209. 

(d) Ibid., B. 229. 

(e) Ibid., B. 230. As to certiorari, seo title Ckoww Pbactice, Vol. X., 
pp. 155 et eetf. 

(/) See Metropolis Management Acts 
212 ; 1862 (25 & 26 Viet. c. 102), s. 20; 

(</) Metropolis Management Act, 1855 Vti A<7 V Ve CIO* ^</A | 

(A) 64 & 65 Viet. c. 76. It repealed the whole or portions of thirty-five 
existing statutes (t6fd., a. 142, Schea. IV.). 

(») Ibid., 88. 132, 141. 

(A) Seep. 469,po»t. 

(l) Fubhe Health (London) Act, 1891 (51 & 55 Viet. c. 76), s. 141. ^ 
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water rights (a) and the Thames Conservancy (b). Powers, rights 
and remedies given by it are cumulative (c). 

A vessel (not being one in charge of a naval officer nor belonging 
to a foreign Government), whilst lying \\ithin a sanitary district, 
is, subject to the provisions as to the Port of Loudon Sanitary 
Authority (d), to be treated as if it were a house within that district, 
the master being deemed to be the occupier (e). 

1199. Every sanitary authority, that is, every metropolitan 
borough council (/), must appoint one or more medical officers of 
health O;); but the Local Government Board may sanction joint 
appointments. A medical officer must in general reside within 
a mile of his district; ho may exercise any of the powers of a 
sanitary inspector, and his annual report must bo appended to the 
council’s report (/i). 

1200 . Every sanitary authority must appoint an adequate number 
of persons, qualified and competent by knowledge and experience to 
bo sanitary inspectors, and may distribute among them the duties to 
bo performed by such inspectors {i). On a complaint by the London 
County Council the Local Government Board may order additional 
appointments to bo made (k). Inspectors must report nuisances to 
the authority, who must keep a book f('r the entry of complaints 
received; and inspectors must report on com 2 )laiiits. Such report 
and orders made thereon must bo entered in the book and be open 
to inspection. It is the duty of inspectors, subject to directions of 
the authority or a committee thereof, to take proceedings in respect 
of offences (1). 

1201. Medical officers and sanitary inspectors must possess 
certain qualifications (m). The former may not be appointed for a 
limited term only (n), and can only be removed by, or with the con¬ 
sent of, the Local Governmont Board (o). Subject to these provisions 
and certain provisions as to particular officers (p), the Local Govern¬ 
ment Board have the same powers as in the case of a poor law^ 
district medical officer, with regard to the qualification, appoint-^ 
ment, duties, salary, and tenure of office of every medical officer of 


'«) Public Health (London) Act, 1891.(54 & 55 Vict. o. 76), s. 136. 

(5) Ibid., 8. 137. As to the Thornes Couservancy, see p. 413, anfc, and title 
Wateus and Wateiicourses- 

(c) Public Health (Ijondon) Act, 1891 (54 & 55 Vict. c. 76), a. 138. * 

(d) See p. 411, ««<<-. . 

fe) Public Health (London) Act, 1891 (54 & 55 Vict. c. 76), a. 110. 

(/) See pp. 404fc 408, ante. As to tho enforcemont of the duties of the 
borough council by tho London (\)unty Council, boo p. 409, oJife. 

(g) As to such offleers, see title I.ocal Government, Vol. XfX., pp. 346,347. 

I h) Public Health (Loudon) Act, 1891 (54 & 55 Vict. c. 76), s. 106. 

») Ibid., fi. 107 (1). 
k) Ibid., B. 107 (2). 

1) Ibid., s. 107 (3). 

m) Ibid., B. 108 (2) (a), (d). 

n) Ihtd., 8 108 (2) (c). 

o) Ibid., 8. 108 (2) (b). 

jp) For teinporarj provisions iu favour of “ existing officers,” see 139. 
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health and sanitary inspector, and one-half of each officer’s salary is Sbot. i. 
payable by the County Council (g). Phbllo 

With the sanction of the Local Government Board a sanitary Health 
authority may, when necessjiiry, make a temporary arrangement for (Londoh) 
the performance of all or any of the duties of a medical officer or 
sanilaiy inspector (»’). 


1202. Bye -laws made by the County Council or a sanitary Bye-law*, 
authority under tho Public Health (London) Act, 1891(8), are to be 

made in accordance with the procedure regulating the making of 
bye-laws under the Public Health Act, 1875 (1) ; but, where the 
County Council is about to make bye-laws to be observed and 
enforced by a sanitary authority, notice must bo given to every 
such authority and their representations considered (?<). 

1203. Where tho Public Health (London) Act, 1891 (s), gives Kicrcise of 
to a sanitary authority power to examine or enter promises, it may 1 ‘owera of 
examine and enter by moni1)cr.s of the authority or by officers or anu eu^^iry. 
persons autliorised by them either generally or in any particular 

cas(j (u). Subject to any special enactment, a person claiming the 
right to enter must produce a proper authority, and persons refusing 
to admit him are liable to penalties (w). In certain cases a justice 
may grant a warrant authorising entry, by force if necessary, and? 
obstruction of persons holding such a warrant is punishable in tho 
prescribed manner {a). 

1204. A poison is liable to a fine not exceeding £5 wdio wilfully Offences and 
obstructs any iiorson employed in tho execution of the Public Penalties. 
Health (London) Act, 1891 (6), or destroys, pulls down, injures, or 

defaces notices or notice boards put up by authority, or wilfully 
damages propoity of a sanitary authority (c). 

If an occupici- of premises prevents the owner from obeying any 
provision of the Act(7>), a petty sessional court may order him, 
under pain of a line, to permit tho execution of any necessary 
works (d). 

An occupier who, after due request, without good cause conceals 
misstates the owner’s name and address, is liable to a line not 
exceeding £3 (c). 

1205. The Summary Jurisdiction Acts (/) apjily to olfences, fines, Troccedings 

Oj) Public Hculth (lioiidoii) Act, 18Ul (54 & 65 Vict. c. 76), s. 108 (1) 

(r) Jbid., B. 109. 

(a) 54 & 65 Vict. c. 70. 

If) 38 & 39 Vict. c. 5-5, as to which, aee title Public Health and Local 
A nMTMJsriiATiON. Eyp-liiws were raade on 22iui June, 1893 ; 20lh July, 1899 ; 

10th October, 1901; lOlh November, 1901, 

(«) Public Health (London) Act, 1891 (54 & 55 Vict. c. 76), b. 114. 

(v) Ibid., B. 115 (1). 

(Mr) Jbid.,B. 116(2). 

(a) /bid, B. 115 (3)-(6). 

(b) 64 & 66 Vict. c. 76. 

(c) Ibtd., 8. 116(1). 

(d) Ibid., B. 116(2). 

(e) Ibid., a. 116(3). As to the recovery, from an occupier, of costa and 
expenses payable by an owner, see ibid, s. 121, and title IjANIilorI) and 
Tejtamt, "V^l. XVIIL, pp. 478, 492. 

(/) title MAaisrxiATJSa, Vol. XIX., pp. 671 et seq. 
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penalties, costs, and expenses directed to be prosecuted or recovered 
siDiiniarily, or for the prosecution or recovery of which no special 
provision is made; but demands not exceeding ^50 may bo sued for 
as a debt in the county court (jgr). 

A judge or justice of the peace is not incapacitated from acting in 
cases arising under the Act by reason of liis being a member of any 
sanitary autliority, or of being, as one of a class of persons, liable 
in common with the others to contribute to or bo benefited by any 
rate or fund out of which expenses incurred by a sanitary authority 
are defrayed (/i). 

The County Council or a sanitary authority may appear before 
any court or in any legal proceeding by its clerk or by any officer 
or member authorised by resolution either generally or in respect of 
any special proceeding. The clerk, or any member or officer so autho¬ 
rised, may institute and carry on any proceeding which the County 
Council or sanitary authority is authorised to institute or carry on (i). 

The County Council may not proceed against a sanitary authority 
without the consent of the Local Government Board, except for the 
recovery of expenses or money due (k). 

If a defendant thinks fit, he or she and his or her spouse may be 
examined or cross-examined as an ordinary witness (1). 

Fines imposed on a sanitary authority are to bo paid to the County 
Council; other fines are to be paid to he sanit.ary authority (m). 
Things forfeited may be sold or disposed of as the court ordering 
the forfeiture may direct (ji). 


Appeals. 


Belief to 
ofiicers. 


{(j) Public Health (London) Act, 1801 (54 & 55 Viet. c. 7G), b. 117 (1), (2). 
Ab to procedure in the county court, soo title County Couiits, Vol. V^tl., 
pp. 448 et seq. 

(h) Public Health (London) Act, 1891 (64 & 65 Viet. c. 7G), s. 122. 

(i) Ibid., 8. 123. . 

{k) Ibid., 8. 117 (3). 

(/) Ibid., 8. 118. 

(m) Ibid., 8. 119 (1). 

(n) Ibid,, 8. 119 (2). 

(o) Ibid., 8. 125; see title Maoistrates, Vol. XIX., pp. G12 d srq. 

(p) I.e., under the Public Health (London) Act, 1891 (54 & 65 Viet. c. 76), 
63. 37, 41, 43. 

(<y) Sec note (»), p. 464, ante. 

(r) Public Health (London) Act, 1891 (.'i4 & 65 Viet c. 76), s. 120; and see 
p. 421, ante. 


1206. Any person deeming himself aggrieved by any conviction 
or order of a court of summary jurisdiction upon an information 
or complaint may (except as otherwise provided) appeal to quarter 
sessions (o). 

In certain cases an appeal lies to the County Council against 
notices or acts of a sanitary authority (p), such apiieals being 
regulated by tbo provisions of the Metropolis Management Acts(<j) 
as to similar appeals (r). 

1207. No thing done, and no contract made, by the County 
Council or a sanitary authority, and no thing done by an}' member 
or officer of, or person acting under the direction of, such Council 
or authority shall, if done bond fide for the purpose of executing the 


Bbot. 2. 
Public 
Health 
(London) 
Act. 
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Public Health (London^ Act, 1891 (s), subject it personally to Ssot. 2 . 
any action or liability, and any expense incurred by it is to be Public 
paid as part of the costs of executing the Act(i!). These pro- Health 
visions, however, do not protect members from the liability to (London) 
surcharge by the auditor (<)• 

1208. Orders must be under the seal of the County Council or Orders aud 
sanitary authority duly authenticated: notices or other documents notices, 
may be authenticated by the signature of the clerk or the officer 

giving or serving them (a). All such documents may be served by 
delivering the original or a true copy to, or at the usual or last known 
residence in England of, the addressee; or, if addressed to the 
owner or occupier of premises, then to some person on tho promises, 
or, if there be no person there who can bo so served, by fixing tho 
same on some conspicuous part of the premises: they may also be 
served by sending the original or a true copy by post addressed to 
a person at such vesidonce or premises (h). 

Notices to be given to the owner or occupier of any premises 
maybe addrc8.sod merely by the description of the “owner” or 
“ occupier ” of the named premises (c). 

Notices to be given to the County Council or a sanitary authority 
may be addressed to the Council or aulliority or to the clerk, and* 
delivered at or posted to its offices (d). 

The provisions referred to elsewhere (c), as to inquiries by the Local inquiricfl. 
Government JBoard, apply to inquiries held by the Local Govern¬ 
ment Board under the Piildic Health (London) Act, 1891 (/). 

1209. In its application to tho City the Public Health (London) Application 
Act, 1881 (g), is somowhat modified : the bye-laws made by the 
County Council under it do not extend to the City ; no appeal lies '* 

to the County Council from the City sanitary authority (/<), nor can 
the County Council reijuire a building for post-mortem examinations 
to be provided by such authority, or institute proceedings in case 
of its default (i)- H there be default, tho Local Government Board 
may intervene and make an order upon the authority (A), and in 
certain cases of nuisances may direct the City police to institute 
proceedings (0- 

(a) 54 & 65 Vict. c 76. 

(f) JUd., s. 124. 

(a) Ibid., B. 127. 

(b) Ibid., 8. 128(1). 

^ c) Ibid., 9. 128 (;J). 

'‘(d) Ibid., a. 128 (2). 

(e) See titles Locau Government, Vol. XIX, p 388; Pubtao Health and 
Local Administration ; see also I’ublic lloalth Act, 1875 (38 & 39 Vict. 

0. 55), 88. 293—296. 

(/) 54 & 5o Viet, c.^76, s. 129. 

i g) 64 & 00 Vict. c. 70. 

A) As to this authority, see pp. 40u, -t'JH, ante. 

i) Public Health (London) Act, 1891 (64 Sc 55 Vict. c. 76), s. 1.33. 

k) Ibid., B. 135. 

I) Ibid., 8. 134. 
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Shot. 1. — Introductory. 

Sub-Sect. 1.— Statutes. 

1210. The London Building Acts, 1894—1909 (in this part ol 
the title referred to as “ the Acts ”), comprise the London Building 
Act, 1894 (m), the London Building Act, 1894 (Amendment) Act, 
1898 («), the London Building Acts (Amendment) Act, 1905 (o). 
Part III. of the London County Council ((jencral Powers) Act, 
1908 ip), and Part IV. of the London County Council (General 
Powers) Act, 1909 (q). 

Iteferonccs, in statutes or documents, to statutes repealed by the 
London Building Act, 1894 (m), are, so far as possible, to bo read as 
roforencc.s to the corresponding provisions of that Act (r). 


Sub-Sect. 2 .—AuVuHtits and 0£kers. 

The enforcing 1211. The provisions of the Acts («) are enforced by the London 
anthonticH. County Council (t), a specially constituiod tribunal of appeal, the 
superintending architect of metropolitan huildingH, and the district 
surveyors for the various districts into which the Metropolis is 
divided. 


! m) 07 & OK Vn't cox ill 
w) 01 & 02 Vict c oxx.\vii. 
o) fl Pidw. 7, c. ceix.; noo thid., a. 2. 
p) 8 Edw. 7, 0 . evil. ; seo ihiJ., a. 15. 

y) 9 Kdw. 7, c. exxx.; see zitd., a. 21. The London lluilding Act, 1894 
(67 & 58 Vict. c. ccxiii.), and the London Huilding Act, 1894 (Amendment) Act, 
1898 (61 & 62 Vict. c. (ixxxvii.), avo to be road and construed together as one 
Act (London lliiilding Act, 1891 (Amendment) Act, 1898 (61 & 62 Vict. 
c. cxxxvii.), a. 2). The London County Council (General Powers) Act, 1908 
(8 Edw. 7, c. evil.). Part III., and the London County Council (General Powers) 
Act, 1909 (9 Edw. 7, c. exxx.) (seo tbid., a. 24), are amendments of, and are in 
effect incorporated with, the London lliiilding Act, 1894 (57 & 58 Vict. c coxiii.j. 
Tlio IjuikIou lluilding Acts (Amondinent) Act, 1905 (5 Edw. 7, c. ceix.), is 

J iractically an independent enactment, but it incorporates, by express itifcrence 
see t/nd, ss. 6 (2), J6 (1). 18 (1), 27 (1), (2)), many of the g<noial adminis¬ 
trative provisions of the London lluilding Act, 1894 (57 «St 58 Vict. c. ccxiii.). 

(?■) London Ilnilding Act, 1894 (57 & 58 Vict. c. ccxiii.), s. 218. As to the 
Acts ropoiilcd, aco ibid., ss. 214, 215, and Sched. IV. For a general saving 
clause, hco ibid., s 215 (2); for a saving cliiiifie for existing bye-laws, ibid., 
a. 216, and /f. v. Cii/er, Ex parte London County Council (1897), 77 L. T. 4.39; 
and for a saving clause for existing officers, London Building Act, 1894 (57 & 58 
Vict. c. c( xiii.), s. 217. Asto acoutiiiuiiig offence against a rojioaled enactment, 
see /?. V. CUier, Ex parte London County Council, supra. 

(a) Bee the text, supra. 

(<) The councils of the various metropolitan boroughs have some small 
duties under the Acts (see Loudon Building Act, 1894 (57 & 58 Vict. c. ccxiii.), 
6. 170 (iis to demolition of offiuiding buildings); ibid., a. 84 (as to licensing 
wooden striicturos); tbid., s. 1IJ4 (as to sky-signs); and see title IIiGnwAYs, 
Street, s, AND Bridoes, Vol. XVI., pp. 207, 210). The expense of executing 
the Acts is a general county expense Gjondoii Building Act, 1894 (67 & 58 Vict. 
c. ccxiii.), 8. 189; London Building Acts (Amondrnoiit) Act, 1906(5 Edw. 7, 
0 . ceix.), 8. 4.'!); seo p. 406, ante. 
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1212. The tribunal of appeal consists normally of three members, 
appointed respectively by the Home Secretary, the Council of the 
Ployal Institute of British Architects, and the Council of the 
Surveyors’ Institution (m), Ijpt, for the purposes of those provisions 
of the Acts (a) which relate to buildings with metal framework 
skeletons, or in which reinforced concrete is used, a fourth member 
is appointed by the Institute of Civil Engineers (6). No member 
or officer of the County Council is eligible (c). 

Where the Acts (a) allow an appeal to the tribunal of appeal, that 
tribunal decides the question finally, subject to its power to state a 
special case on a point of law(£Z), and its orders may bo enforced as 
orders of the High Court (e). The tribunal may make rules of 
procedure, subject to the approval of the Lord Chancellor (/), and 
has power to administer oaths, require the production of books, and 
to make orders as to the costs of any of the parties, including the 
County Council (</). The Council is authorised to support before the 
tribunal decisions of the Council, its engineer, the superintending 
architect or a district surveyor {h). 

1213. The County Council appoints, removes, directs, and pays 
the superintending architect (who must undertake no private work) 
and his staff of clerks (i). AVith the Council’s consent he may, if* 
temporarily incapacitated, appoint a deputy (j). 

1214. The district surveyors are not servants of the County 
Council, being statutory officials whose duty it is to supervise 
buildings and structures and work done thereto, the width and 
direction of streets, the building line in streets, the provision of 
open spaces about buildings, and the height of buildings (A.). They 
are, however, appointed and are removable, and their districts are 
fixed, and may bo varied, by the County Council (1). Each district 

(tt) London huilding Act, 1894 (57 «St 58 Yict. c. ccxni.), h. 175. An to duuition 
of oliice and roappointiueiit, see tLtd., b. 17(1; as to removal by the Lord 
Chancellor, tbid., s. 177 ; as to supplying vacancies, thid., s. 178 ; us to 
remuneration of members, ibid., s. 179; and us to their offices and clerks etc., 
tbid., B. 180. ]<’ecs and other moneys received by the tiibuiial are handed over 
to the Council, who dolrayall expenses of the tribunal {ibid., s. 18(5). 

(а) As to "the Acts,” tee p. 470, ante. 

(б) London County (Jounoil (Coneral Poweis) Act, 1909 (9 Edw. 7, c. exxx ), 
8. 25 ; in this case the chairman has a casting vote 

i c) London Luilding Act, 1894 (57 & 58 Vict. c. ccxni.), s. 167. 

d) Jbid., 88. 182, 183. 

e) Ibid., 8. 185. 

/) Ibid., a. 184. See Hegulationa dated Ist March, 1895 ; 13th December, 
(5. • 

{g) Jjondon Building Act, 1894 (57 & 58 Vict. c. ccxiii.), s. 183. A lump sura 
may be awarded fur costa {Ite London Building Act, 1894, and lie London County 
Oounoa (1904), 68 J. P. 490). 

! h) London Building Act, 1891 (57 & 58 Vict. c. ccziii.), e. 181. 
i) Ibid., 8. 136. 

f) Ibid., 8, 137. 

(A) 8. 138 {Westminster Corporation v. Watson, [10O2J 2 K. B. 717). As 

to a mandamus to a surveyor neglecting to do hia duty, see li. v. itedman 
(1889), 6 T. L. R. 9 ; ae to the surveyor’s duties iu respect of protection against 
fire under the London Building Acts (Amendment) Act, 1905 (5 Edw. 7, c, cdx.), 
see ibid., ss. 16, 17. 

(!) London Building Act, 1894 (57 & 58 Yict. c. ccxiii.), s. 139. If a district 
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Bect. 1 . surveyor inubt maintain an office in a part of his district approved 

Intro- by tlic Council (?n). During temporary incapacity he may, With the 

ductory. Coioicil’*^ consent, appoint a deputy (»); and in case of pressure 
of business the Council may appoint, another district surveyor 
or other assistant surveyor to assist him (o). He is not to act 
oliicially in the case of any work done under his superintendence in 
private practice or on his own account (p). 

Remiiu.'iaiion 1216. District surveyors are paid by fees, but the County Council 
of flur\cjois. elegt tQ pg^y thom salaries, and to claim the fees, which may 

then be reduced or abolished if thought fit ( 7 ). Fees are due to 
tho surveyors (1) from the Council, in respect of services connected 
with the formation or laying out of streets, lines of building 
frontage, and similar matters (?'), and in respect of work done in 
preparing and giving evidence before the tribunal of appeal (s), 
and ( 2 ) from the builder employed in erecting any building or doing 
any work supervised by the surveyor, or, in case of his default, from 
the owner or occupier of ^he building or site in question (i). The 
fees are fixed by statute, but may bo reduced by the Council (a). 

riana. 1216. The County Council must, in certain cases, deliver to a 

surveyor plans and particulars of buildings approved by it (f»). 


is varied, couiponsation may be payable to the surveyor affected. As to the 
qualiHcation required for tho oHico, seo Loiidou Building Act, 18U4 (67 & 58 
Vict. c. ccxiii.), f 140. 

(?n) Jbti/., B. 141. The council must forthwith notify any chuugo of office to 
tho “ local aiithoritv ” (thid.). 

(а) IbuL, B. 142. ' 

(o) /bid., s. 143. !8uch an assistant will I’eceive tho foes payable^for work 
dono by him (tbid.). 

(p) Ibid,, 8. 144. 

Uj) Jlnd., 8. 158. 

(r) Ibid., b.155. 

(s) Ibid., 8. 156. 

(t) Jhd., SB. 154, 157, the latter of which provides at what stages of the work 
tho fees aio to be jiayablo, and also for their recovery. As to what amounts to 
a “ default,” soe Corbett v. Jiadger, [1901] 2 If. B. 278. As to who is an 
“owner,” soe Eveh/n v. WJncIicord (1858), E. B. & E. 126,- Caudwell \. Hamon 
(1871), L. B. 7 Q. B. 55; TuVb v. C/of«Z(1870), L. R. 5 Q. B. 443. As to fees m 
tho case of schools biult for tho County Council, see Maraland v. Wallia & buna 
(1900), 63 J. B. 166; London Count;/ Council v. Diatrict Surveyora* Aaaociation 
and Tf'iZZis, [1909] 2 K. B. 138; Oall raith Jirothera v. Lickaee (1910), 74 J. P. 
348. As to fees in the case of “partv" structures, soo London County Council 
V. bhemman (1905), 09 J. P.-395. 

(o) London Building Act, 1894 (o7 & 58 Vict. c. ccxiii.), ss. 113, 117, 164 (1), 
Sched. III. In case of a diminished income consequent on a 1 eduction of such 
foes, a aurvej’or is entitled to compensation [tbid., s. 154 (2)). Increased foes are 
payable in the case of work falling within tho special provisions as to build¬ 
ings with metal franiowoik skeletons, or in whicu reinforced concrete is used 
(London County Council (General Powers) Act, 1909 f9 Edw. 7, c. exxx.), s. 26) ; 
and tho County Council may fix tho fees payable to surveyors in respect of 
their duties under byo-laws (London Builditig Act, 1894 (57 & 58 Vict. 0 . ccxiii.), 
bI 164 (1)). As to fees under tho London Building Acts (Amendment) Act, 
1906 (5 Edw. 7, c. ceix.), see ibid., s. 18. 

(б) London Building Act, 1894 (67 & 58 Vict. 0 . ccxiii.), s. 82 (5); Loudon 
County Council (General Powers) Act, 1908 (8 Edw. 7, 0 . ovii.), s. 20. 



Sect. 2. — General Provisions of the London Puilding Acts. 

StjB'Sect. 1 .—Scope of the Acts and Definitions. 

1217. Provision is mado for the regulation of:—formation 
and widening of streets (c); lines of building frontage (d); the 
naming and numbering of streets («); open spaces about buildings 
and height of buildings (/); the construction of buildings (g); 
special and temporary buildings and wooden structures (k); rights 
of building and adjoining owners (i) ; dangerous and neglected 
structures (k ); dangerous and noxious businesses (1); dwelling* 
houses on low-lying land (m); sky-signs (n); the storing of wood 
and timber (o); the prevention of obstruction in streets (p); and 
the prevention of danger from fire (q). 

1218. The Acts (r) contain interpretation clauses defining the 
various terms used therein (s). 


(c) London Building Act, 1891 (57 & 58 Yict. c. ccxiii.), Fart II.; London 
Building Act, 1894 (Amendment) Act, 1898 (61 & 62 Viot. o. cxxxrii.), ss. 3, 4. 
See title Highways, Streets, aitd Bridges, Vol. XVI., p. 208. 

(d) London Building Act, 1894 (57 & 58 Yict. o. ccxiii.), Part III.; see title 
Highways, Streets, and Bridges, Vol. XVI., p. 209. 

(e) London Building Act, 1894 (57 & 58 Yict. c. ccxiii.). Part lY.; see title 
Highways, Streets, and Bridges, Vol. XVI., pp. 207, 208. 

(/) London Building Act, 1894 (57 & 58 "lact. c. ccxiii.). Part V.; see 
pp. 481, 482, post. 

(^) London Building Act, 1894 (57 & 58 Viet. o. ccxiii.). Part VI.; London 
County Council (General Powers) Act, 1908 (8 Edw. 7, c. evii.). Part HI. ; 
London County Council (Generu Powers) Act, 1909 (9 Edw. 7, c. exxx.). 
Part IV.; seepp. 483 et seg., post. 

(ii) London Building Act, 1894 (57 & 58 Viet. o. ccxiii.), Part VII.; see 
p. 488, post. 

(i) liondun Building Act, 1894 (57 & 58 Viet. c. ccxiii.), Fart VIII.; see 
p. 492, post. 

(k) London Building Act, 1894 f57 & 58 Viet. c. ccxiii.). Port IX.; London 
Building Act, 1894 (Amendment) Act, 1898 (61 & 62 Viet. c. cxxxvii.), s. 5 ; see 
p. 493, post. 

(i) London Building Act, 1894 (57 & 58 Viot. o. ccxiii.). Part X. ; see p. 494, 
post. 

(m) London Building Act, 1894 (67 & 58 Viet. o. ccxiii.). Fart XI.; see 


p. 493, post. 

(n) London Building Act, 1894 (57 & 58 Viot. c. ccxiii.). Part XII. 

(o) /bid., 8 . 197. 

M Ibid., 8. 199. _ 

(j) London Building Act (Amendment) Act, 1605 (5 Edw. 7, o. oeix.). 

M As to “ Uie Acts,” see p. 470, ante. 

(j) For definitions of (tnter alia) the following terms—“street," “way," 
“ roadway,” “ centre of roadway,” '^prescribed distance from centre of road¬ 
way,’’ “new building,” “bressiunmer,” “level of ground,” “foundation,” 
“Ijase,” “ground storey," “basement storey,” “first storey," “topmost 
stbr^,” “external wall,” “party wall,” “cross wall,” “party fence wall,” 
see Watson V. Oray (1880), 14 Ch. D. 162; Drury v. Army and Navy Avanltary 
Go-operative Society, [1896] 2 Q. B. 271; Knight v. Pursetl (1679), 11 Ch. D. 412; 
Johnston V. Mayfiiir /Property Co., [1893] W. N. 73; for “party arch,” “partv 
structure,”/* height," “ area,” “ square,’’ " cubical extent,” “ dwelling-house,” 
“ public building,” see Josolyne v. Meeson (1885), 49 J. P. 805; Moses v. Mars- 
land, [1901] 1IC B. 668; for “building of the warehouse class," “ occupier,” 
“bml^gowner," **adjoining owner," “buildn:," "inhabited," “habitable,” 
see the London BuildiDg Act, 1894 (6? dt 58 Viot. o. ccxiii.), s. 5. For definitions 
of “ owner " in different contexts, see ibid., ss. 5, 15, 23 (2), 134; of “ domestic 
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SlTB-SiCT, 2. —Exemptiona and Saving Clatuea. 

1219. Several classes of buildings are exempt from all or 
some of the provisions of the Acta (t), so long as they con¬ 
tinue to be used for the same purpose or retain the same 
character (it). In some cases, too, those provisions conflict with the 
provisions of a special Act authorising the construction of works; 
if so, the special Act must in general prevail (v). 

There are saving clauses in favour of the Grown; and Govern-^ 
ment buildings and police buildings are exempt from the provisions 
relating to buildings and structures (a). 

The property of the Inna of Court is subject only to the building 
line provisions (b). 

1220. The following are exempt from the provisions as to “ con¬ 
struction of buildings," and ** special and temporary buildings and 
wooden structures ” :—bridges, piers, jetties, embankment walls, 
retaining walls, and wharf or quay walls (c); certain public or qiiasi^ 
piiblio buildings, including the Mansion House, Guildhall, Royal 
Exchange, Bank of England, sessions houses, offices, certain 
county buildings, and certain markets (d); certain buildings 


building ” in diffurent contexts, see London Building Act, 1894 (57 & 58 Viet. 
0 . ccxiu.), BS. 5, 89; ol “ atructuro,’* see ibid., 8. 102; of “dangerous business” 
and “noxious busiuess,” see tbtd., ss. 118, 119; of “sky-sign,” see ibid., 
B. 125 : of “ pillar ” and “ girder,” see London County Council (General Powers) 
Act, 1909 (9 Kdw. 7, c. exxx.), s. 21 ; of “ fire-resistmg inatenaJs,” see London 
Building Act (Amendment) Act, 1905 (5 Edw. 7, c. ccix.), s. 5, Sebed. I. Eor 
definition of “ daily penalty," see London County Council (General Powers) Act, 
1908 (8 Edw. 7, c. evii.), s. 8, and compare Loudon Building Act, 1694 (57 & 58 
Viet. 0 . ccxiii.), 8. 2UU. For the special purposes of the London Building Act 
(Amendment) Act, 1005 (8 Edw. 7, c. evii.), a. (5, defines the following:—" owner,” 
“rack-rent,” “upper storey,” “high building,” “new building,” “existing 
building,” “certified building,” “plans;” and ibid., s. 13, defines “convert.” 
See, further, title Hiqitways, Stkkets, and Bkidges, Vol. XVI., p. 19 (for 
meaning of “street”), p. 22 ("way”), p. 23 (“roadway"), p. 207, note (j) 
(“ eonstruction ”), p. 208, note (tf) (“forming or laying out^’), p. 209, note (s) 
(" general line of buildings ”), p. 210 (“ building,” “ structure.”) 

(<] See p. 470, ante. 

(u) London Building Act, 1894 (57 & 58 Viet. c. ccxiii.), s. 206; London 
Building Act (Amendment) Act, 1906 (5 Edw. 7, o. coix.), as. 27 (1), 39. 

(v) See title Hiqhwatb, Streets, and Bridges, Vol. XVI., p. 199; and 
Crystal I^alace Co. v. London County Vounctl (1900), 16 T. L. B. lS4. As to rail¬ 
way companies, see the London Building Act, 1894 (57 & 58 Viet. o. ccxiii.), 
ss. 13 (6), 20, 31, and the London Buildmg Act, 1894 (Amendment) Act, 1808 
(61 & 62 Viet. 0 . oxxxvii.), s. 3 (4); and as to gas companies, the London 
Building Act, 1894 (57 & 66 Viet. c. ccxiii.), s. 205, and the London Building 
Act, 1894 (Amendment) Act, 1898 (61 ft 62 Viet. o. oxxxvii.), s. 9. 

(a) Loudon Building Act, 1894 (57 ft 58 Viet. o. ccxiii,), b. 202; London 
Building Acts (Amendment) Act, 1905 (5 Edw. 7, c. coix,), as. 41,42; London 
County Cuunoil (Gene^ Powers) Act, 1908 (8 Edw. 7, o. evii.), ss. 22, 71, 78; 
London Oounty Council (General Powers) Act, 1909 (9 Edw. 7, c. oxzx.), s. 69; 
and see Drury v. Mackard (1899), 63 J. P. 374 ; E. v. Jay (1867), 8 E. ft B. 
469; Metropolitan Police Courts Act, 1897 (60 ft 61 Viet. c. 26), s. 3 (2). 

(5) London Building Aot, 1894 (57 ft 56 Viet. e. ccxiii.), s. 204; London 
Biiildiug Acts (Amendment) Act, 1905 (5 Edw. 7, o. ccix), s. 28. 

(c) London Building Act, 1894 (57 4 58 Viet. c. ccxiii.), s. 201 (1). 

{a) Rid., B. 201 (2), (3), (jOi (5), (6), (7). Bee also, as to the London County 
Council’s new offices, the County Office Site (London) Act, 1906 (6 Edw. 7, 
c. Ixxxvi.), B. 4 (1); as to its tramoar sheds, London County Council (l^am- 
ways and ImprovomentS) Acts, 1904 (4 Edw. 7, c. ccxxxi.), s. 59, and 1906 
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belonging to railway, canal, dock, and gas companies (e); certain sm*. s. 
low structures of small size, and certain non*publio buildings Gfluenl 
standing apart from others (/); low party fence walls (g); green- Proviatoiis 
houses (with some qualifications) (Ji ); window flower boxes (subject of London 
to certain conditions) (i) ; and small openings for ventilating 
valves (k) . Buildings used for the supply of electricity are special 
buildings subject to special provisions instead of to the general 
■provisions as to “ open spaces about buildings and height of 
buildings,” construction of buildings,” and ” special and 
temporary buildings and wooden structures” (1). 

Gas-works and distilleries are exempt from the provisions as to 
” dangerous and noxious trades ” (m). 

Certain premises of railway, canal, and dock companies are 
exempt from the provisions as to " storage of wood and timber ”(n). 

There is a saving clause for sites belonging to the London Education 
Authority (o), and also various saving clauses for local authorities (p). 

Buildings of historical or architectural interest may, with the 
consent of the County Council, be restored with the same materials 
and in the same design as before (q). 

Certain provisions of the Acts (/•) do not apply, or apply with 
variations, to the City (s). 

The National Telephone Company have, although only occupiers, 
an owner’s right of appeal in certain cases(f). 

1221 The following are exempt from the provisions of the London Escmptions 
Building Acts (Amendment) Act, 1906 (u) (relating to protection 
against fire):—Certain property of dock companies (a), of rail- 
way companies (5), of electric lighting companies (c), of gas 
companies ((f); of certain banks and insurance offices (including 

(6 Edw. 7, c. clxxxi.), b. 4l (S); and aa to its fire brigade buildings, London 
County Council (General Powers) Act, 1908 (8 Edw. 7, c. evii.), e. 74 (1)). 

(e) jjondon Building Act, 1894 (57 & 58 Yict. c. ccxiii.), bs. 86, 201 (S), (9). 

As to these exemptions, see cases cited in title HiauwATS, SrnEETS, AMD 
Bbidobs, Vol. XVI., p. 199, note (t). 

(/) London Building Act, 1894 (57 & 58 Yict. o. ccxiii.), s. 201 (10), (11), 

(12); see the concluding paragraph of tbtd., s. 201, as to future additions to such 
exempted buildings. 

I ff) Loudon Building Act, 1894 (57 & 68 Vict. o. ooxiii.), e. 201 (13). 

A) Ibid., B. 201 (14), (16). 
t) Ibid., s. 201 (16). 
ft) Jbid., a. 201 (17). 

1) Ibid., B. 203. 
m) Ibid., 8. 121. 

(n) Ibid., 8. 197 (6). 

(o) Ibid., 8. 21; and see coaea cited in title HtOHWATS, Strbbts, and 
Bbidobs, Vol. XVI., p. 199, note {d}. 

(p) London Building Act, 1894 (57 & 58 Vict. c. ccxiii.), as. 6, 13 (5), 213. 

(gj Ibid., 8. 191. 

(rj Aa to *' the Acts,” see p. 470, ante. 

’ (a) Ibid., 88. 4. 9 (4), (6), 11 (4), (6). 13 (2), 39. 104, 136, 166, 109. 

(f) London Built^g Acts (Amendment) Act, 1906 (6 Edw. 7, o. coiz.), •• 

22 ( 2 ). 

(u) 6 Edw. 7, 0 . cciz. 

(a) London Building Acts (Amendment) Act, 1906 (6 Edw. 7, o, ooiz.), a. 29. 

(b) Ibid., 88. 30. 82. 38. 
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Staple Inn) (e) ; the Stock Exchange buildingB(/); the Albert 
Hall (g ); certain bonded warehouses (h); certain existing buildings 
of public wharfingers (t) ; the Mansion House, Guildhall, and 
Boyal Exchange ; certain public buildipgs of the City and certain 
markets (k); and, in general, factories, workshops, and common 
lodging-houses (1). 

Sub-Sect. 3. — Application of the Acts where BuUdinga BebviU, Altered, or 

Cmverted. 

1222. Buildings erected, or commenced, or contracted for before the 
1st January, 1895, if in conformity with the then existing law, are 
deemed to comply with the London Building Act, 1894 (w), subject, 
however, to its provisions as to new buildings or the alteration of 
buildings (n). Such provisions as to new Wldings extend to any 
building which has been taken down for more than \)ne-half of its 
cubical extent and re-erected, or commenced to be re-erected, wholly 
or partially on the same site, and to any space between walls and 
buildings which is roofed or commenced to be roofed (o). 

1223. Without the consent of the County Council a building 
may not be so altered as to make it, by reason of such alteration, 
not in conformity with the provisions of the London Building Act, 
1894 (p). 

Unless the County Council otherwise allows, where a party or 
external wall, not in such conformity, has been taken down, burnt, or 
destroyed to the extent of one-half thereof (in superficial feet), every 
portion not in conformity must be made to conform, or be taken 
down before rebuilding (</). 

Every addition to, or alteration of, a building, and any other 
work done in, to, or upon a building (except that of necessary 
repair not affecting the construction of any external or party wall) 
is subject to the statutory provisions and to the bye-laws relating 
to new buildings (»). 

In general, the consent of the County Council is required before 
a building may be so converted that in its new form it will not 


(e) London Building Acts (Affiondment) Act, 1906 (6 Edw. 7, o. ceix.), s. 34. 

(/) Ihid., 8. 36. 

[a) Ibid., B. 37. 

(/i) Ibid., B. 40. 

(») Ibid., B. 36. 

iJc) Ibid., 8. 39. 

(l) Ibid., 8. 26. In their case protection from danger by fire is secured by 
the Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 14, and the Ijondon 
County Council (General Powere) Act, 1902 (2 Edw. 7, c. clxxiii.), s. 47. 

m) London Building Act, 1394 (67 & 68 Viet. c. ccxiii.). 

n) Ibid., SB. 210, 212; see Tanner y. Oldman, [1898|| 1 Q. B. 60. 

(o) London Building Act, 1894 (67 & 58 Viet. o. coxiii.), s. 6 (6). As to new 
buildings, see p. 488, poit. 

(») London Building Act, 1804 (67 et 58 Viet. o. ccxiii.), s. 207. The London 
Building Acts (^Amendment) Act, I'^Od (6 Edw. 7. c. ceix.), also contains pro¬ 
visions as to the rebuilding^ alteration, or conversion of buildings so far as 
ooncerns.the mutters dealt with by it (see ibid., ss. 6 (i.)). 

(q) London Building Act, 1894 (67 & 68 Yiot. c. ccxiii), s. 208; Ckow v. 
Bedhouse (1895), 59 J. P. 551, 663, C. A. 

(r) London Building Act. 1894 (57 & 68 Yict. c. ccxiii.). s. 209. 
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comply with the statutory provisions applicable to its particular a. 

class (s). General 

Sub-Sect, i.—Building Noticea. ProvWwiS 

« Of London 

1224. In order to facilitate supervision and prevent evasion of Bnlldlng 

the Acts (t), notices must be given to the district surveyors as Acts. 


follows :—when a building or structure or work (m) is about to be nuilding 
begun, two clear days before it is begun; when a building or nonces, 
structure or work is, after commencement, suspended for more than 
three months, two clear days before it is resumed; and where, 
during the progress of a building or structure or work, the builder 
is changed, two clear days before a new builder enters upon its Time, 
continuance ( 2 ;). In cases of emergency, however, work may be 
begun at once, provided notice be given within twenty-four 
hours ( 2 /). 

1225. The building notice must be given by the builder or other By whom 
person causing or directing the work to be executed, and must give 

the information required % the statute (x) ; it is, as against the 
builder, primd facie evidence of the nature of the proposed work (a). 

Sub-Sect. 5. — Duties and Powers of District Surveyors. • 

1226. Upon receipt of a building notice, and also, though no inspection, 
notice has been given, upon learning aliunde of any work affected 

by the Acts(2>) or bye-laws, and also from time to time during 
the progress of any work so affected, the surveyor must inspect 
such work as often as may be necessary, and cause the statutory 
provisions and bye-laws to be observed (c). For such purpose he 
is given wide powers of entry (d). 

1227. If a building notice discloses any proposed contravention Notice of 
of the Acts (ft), the surveyor must serve on the builder or building objection, 
owner a notice of objection ; the validity of an objection so raised 

may be questioned within fourteen days by an appeal to petty 
sessions (c). 


{s) London Building Act, 1S9I (57 & 58 Yict. c. ccxiii.), s. 211. 
m As to “ the Acts,” see p. 470, ante. 

\u) As to what is a “ building or stvucture or work,” see Stevens y. Oourlay 
(^1859), 29 L. J. ( 0 . P.) 1; Venner y. M'Dondl, [1897] 1 Q. B. 421; Handover y. 
ilfceson (1903), 67 J. F. 313; Whitechapel Board of Works y. Oou; (1901), 84 
L. T. 696; dharing Cross and Strand Electricity Supply Corporation y. Wood- 
thorpe (1903), 88 L. T. 772; County of London Electric Supply Co. r. Perleirw 
(1908), 72 J. P. 133; Westminster Corporation y. Watson, [1902j 2 K. B. 717; 
Moran & Son, Ltd. y. Marsland, [1909] 1 K. B. 744. As to notices in case of 
schools, see London County Council y. District Surveyors' Association and Willis, 
[1909] 2 K B. 138; Galbraith Brothers y. Dicksee (1910), _74 J. P. 348. 

i x) London Building Act, 1894 (57 & 58 Yict. 0 . ocxiii.), s. 145. 
y\ Ibid. 8. 149. 
a) Ibid., 8.147. 

6) As to ” the Acts,” see p. 470, ante, 
ej London Building Act, 1894 (67 & 68 Yict. 0 . ccxiii.), s. 146. 
a) Ibid.., 8. 148 (see tbid., s. 193, as to entry within one month after disooyery 
that work has been done without notice haying been served); see also London 
Building Acts Amendment Act, 1905 (5 Edw. 7, 0 . cdx.), s. ^ (2). 

(r) London Building Act, 1894 (57 & 68 Yict. 0 . ccxiii.), s. 150; as to failure 
to give notice of objection, see Coggin y. Duf (1907), 71 J. P. 302. ^ 
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1228. If in executing any work the requiroments of the A.otB (/) are 
infringed, or if the surveyor, on inspecting work in respect of which 
no notice has been served, finds it so far advanced that he cannot 
ascertain whether the Acts (/) have been complied with, he must 
serve on the builder a notice of irregularity requiring him within 
forty-eight hours to set right the irregularity, or^'(as the case may 
be) to lay open sufficient of the work to permit a proper inspec¬ 
tion (g). Where the builder has no longer control of the premises, 
provision is made for serving such a notice on, and enforcing it 
against, the owner or occupier or person causing the work to be 
done (h). A notice of irregularity is enforced by an order of a petty 
sessional court; and, if such order is not obeyed, the County 
Council may, after seven days’ notice, enter and execute the neces¬ 
sary works, and recover the expenses summarily from the person 
in default or the owner (t). 

1229. The County Council juay undertake any proceedings on 
behalf of a district survey or, or may pay the costs incurred by him 
in taking any proceedings (j). 

1230. A district surveyor must make to the County Council, 
signed monthly returns (with the specified details) of all notices and 
complaints received by him and the results thereof, of all petty 
sessional proceedings taken by him, of all works supervised and 
special services performed by him, and of all fees charged or 
received (ft). 

Such return is a certificate that all works enumerated therein as 
completed have been duly surveyed by him and are in compliance 
with the Acts (1). 

It is also a surveyor’s duty to notify to the County Council any 
actual or probable irregularity brought to his knowledge, but with 
which he has no power to deal (m). 

Sub-Shot. 6. — Sanctions, Notices, Flans etc. 

1231. Whenever the County Council may refuse its sanction to 
any act or omission, it may grant the sanction subject to conditions 
which, if accepted, are binding on the applicant (n). 

In most cases, if the period limited for giving any sanction or 
making any objection would expire on any day between the 8th 


(/) As to “tho Acts,” Bee p. 470, ante. 

London Building Act, 189.4 (57 & 58 Yict. c. eaxiii.}, s. 151, 

(A) i htd., 8. 152, which obviates the difiBculty disclosed by such oases as 
Parsons y. Ttmetoell (1879), 44 J. P. 296; Smith v. Legg, [1893] 1 Q. B. 398; 
Wallm V. Lister, [1894] 1 Q. B. 312. 

{%) London Building Act, 1894 (67 & 68 Viet. c. ccxiii.), e. 153; as to the 
time for taking proceedings, see Bovill v. Qibhs (1887),_ 51 J, F. 485. 

.{/) Loudon Building Act, 1804 (57 & 58 Viet. o. ccxin.), s. 159. 

(i) Ibid., B. 160; as to audit of accounts of fees, see ibid., s. 162. As to such 
feeB, see also p. 472, ante. 

(l) London Building Aot, 1894 (57 & 58 Viet. o. ccxiii.), s. 161. 

(m) Ibid., B. 163. 
fa) Ibid., B. 190. 



Part XI.— METBOPOLiTAfi Building Legislation. 479 

August and the 14th September, the period is to be deemed extended scot. 2 , 
for twenty-eight days ( 0 ). General 

1232. Notices and orders must be in writing; orders must be ^Londra 
under the seal of the County Council. Other documents may be Building 
signed by the clerk or by the officer giving or serving them (p). Acta 


1233. Approval of plans is to be signified by the signature of Notices etc. 
the superintending architect (g). Plans deposited with the Council Plans, 

or a district surveyor become the property of the Council (r). 

Sub-Seot, 7 .—Zeffal I’roceedmgs, Expenaee^ and Penalties. 

1234. Penalties (s) and expenses under the Acts (t) and bye-laws Proceedings 
may, apart from special provision, be recovered summarily {u) ; and 

the application of penalties is provided for by the Acts (a). Proceed¬ 
ings taken by a district surveyor may be continued by his deputy 
or successor (/;), and no proceedings with respect to a building are 
to be affected by the removal or fall of its roof (c). 

1235. Where any such expenses are to be borne by, or are Contribution, 
recoverable from, the owner of premises, they must in the first 
instance be paid by the owner entitled in possession or the occupier * 

(up to the amount of any rent due from him), and provision is made 
for obtaining contributions from successive owners or other persons 
interested in the premises (d). 

fo) London Building Act, 1894 (57 & 58 Viet. c. ccxiii.), s. 174. 

Ij>) Ibid., B. 187. As to sorvico, see ibid., b. 188 ; and as to aorvice of docu¬ 
ments in cases of dangerous or neglected structures, sco London Building Aot, 

1894 (Amendment) Aot, 1898 (61 & 62 Viet. c. cxxxvii.), s. 5, passed m coiise- 
quonoe of the decision in R, v. Mend, [1898] 1 Q. B. 110. 

i q\ London Building Aot, 1894 (57 & 58 Viet. c. ccxiii.), s. 195, 
r) Ibtd., s. 194. 

sj ITie provisions imposing poiialtics aro the following.—^A b to offences 
against bve-laws, London Building Act, 1894 (57 & 58 Vict. c. ccxiii.), s. 161 (1); 
as to offences against the statutes, tbid., s. 200, as amended by the London 
Building Act, 1894 (Amendment) Act, 1898 (61 & 62 Vict. c. cxxxvii.), ss. 6, 7; 
the Ixmdon Building Acts (Amendment) Act, 1905 (5 Edw. 7 c. ceix.), s. 24; and 
the London County Council (Oeneial Powers) Act, 1908 (8 Edw. 7, c. cvii,), 
ss. 18 (6), 21. 

(<) As to “the Acts,’’ see p. 470, ante. 

(k) London Building Act, 1894 (57 & 58 Vict. c. ccxiii.), s. 166. As to the 
time limit for proceeding generally, see Ldbedmendiere r. Addison (1858), 

1 E. & B. 41 (dangeious structure expenses); Paddington Vestry v. Rnow (1881), 

45 L. T. 475 (building line offence); Metre^olitan Board of Works v. Anthony 
(1884), 49_ J. P. 229 (temporary structure); Bomll v. Oihbs (1887), 61 J. P. 485 
(notice of irregularity); London County Council v. Cross (1892), 66 L. T. 731,0. A. 

(building line offence); Bull y. London County Council, [1901] 1 K. B. 580 
(projection); Corbet v. Badger, [1901] 2 K. B. 278 (surveyor’s fees); Ellis v. 

London Coun^ Council, [1904] 1 K. B. 283 (building on low-lying land). As to 
the time limit when work has been done without serving a building notice, see 
London Building Act, 1894 (57 & 58 Vict. c. ccxiii.), s. 193. 

! a) Ibid., B. 169. 
b) Ibid., 0. 167. 
e) Ibid., B. 198. 

a) Ibid., B. 173; London Building Acts (Amendment) Aot, 1905 (S Edw. 7, 

0 . ccix.), s. 20 (Mourtlyan v. Lahalmondiere (1861), 1 E. & B. 533 ; Denham v. 

Metropolitan Board of Works (1880), 6 Q. B. D. 112; Ilunt y. Harris (1§65), 12 
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In cases of offences nnder the London Building Acts (Amend¬ 
ment) Act, 1906 (c), the owner of a building, though primd facie 
liable, may prove in excuse that he has used due diligence to enforce 
the Act (c), and that the occupier or seme other person is respon¬ 
sible (/). 

1236. Where anything is required to be done to or by an owner of 
premises, and no owner can be found, a county court judge may 
give consents on his behalf and dispense with service of notices (y), 
and settle the time and manner of executing any works (h ); and 
in certain cases he may apportion expenses (i). 

1237. Where an offender after conviction neglects to bring his 
building into conformity with the Acts (k), the County Council may 
obtain an order authorising it to demolish or alter the building: it 
may sell the materials to recoup itself and recover any deficit, 
accounting for any balance (1). 

SoB-aKOX. 8.— of Entry. 

1238. An owner, builder or other person and his servant, may, 
for the purpose of complying with any notice or order served or 
made on him, enter a building after due notice to the occupier and 
do all necessary work(m). Servants of the County Council have 
also wide powers of entry (n). 

Sub-Sect. 9 .— Bye-laivt 

1239. The County Council has power to make bye-laws upon 
(inter alia) the following matters:—Forms of notices ; foundations 
and sites of buildings; thickness and quality of substances used in 
building walls; dimensions of joists and bressummers, quality of 
plastering; the filling up of excavations, means of escape from fire 
in buildings exceeding 60 feet in height; and the duties and fees 
of district surveyors (o). 


L. T. 421; Erie v. Maughan (1863), 8 L. T. 637; and see title LAifi)J,ORD and 
Tenant, Vol. XVIII., p. 479. 

(e) 5 Edw. 7, c. ceix. 

(/) Ihid., B. 19. 

London Building Act, 1894 (67 & 63-Viet. c. ooziii.), a. 196. 

Ihid., 8. 168. 

London Building Acts (Amendment) Act, 1906 (5 Edw. 7, o. ccis.), s 20 

(fc) As to “ the Acts,” Boe'p. 470, ante. 

(l) London Building Act, 1894 (57 & 58 Viot. c. ccziii.), as. 170,172. Aa to a 
borough council’s powera under t6rd., a. 170, aee Loudon Government Act, 
1899 (62 & 63 Viot. & 14), a. 6 (2), Sohed. IL (^. 

(m) London Building Act, 1894 (57 & 58 viot. c. ccxiii.), a. 192; compare 
Smith Y. Legg, [1893] 1 Q. B. 398; Wallen v. Lister, [1894] 1 Q. B. 312; Welsh 
db Son T. West Ham Corporation, [1900] 1 Q. B. 324. 

(n) As to the jpowera of entry conferred on district surveyora, see p. 477, ante, 
and Jjondon Building Acts (Amendment) Act, 1905 (5 Edw. 7, o. ccix.), a. 23. 

(o) London Building Act, 1894 (57 & 58 Viet. c. ccxiii,), as. 164,165; see 
Bye-laws of 13th October, 1891; 30th July, 1901; 25Ui M^h, 1902; 8th 
November, 1904; loth December, 1907. 
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Sect. 3. —Open Spaces about Buildings and Height of Buildings. 

1240. A domestic building {p) erected after the Ist January, 1895, 
and having a habitable {q) basement, must have in its rear (but not 
necessarily adjoining the rear boundary of the premisea), and 
exclusively belonging thereto, an open space of at least 100 s(}uare 
feet, free from any erection thereon, above the level of the adjoining 
pavement (r). 

1241. In the case of domestic buildings (p) erected after the 
1st January, 1895, there are complicated rules, varying according 
as the building abuts upon a new street or old street, as to the 
provision in the rear thereof of an open space exclusively belonging 
thereto and extending to 150 square feet, and as to fixing the height 
of the building with reference to the space required in the rear 
thereof. There are special rules as to corner buildings and 
irregular sites, and houses abutting on open spaces, and where 
the County Council has a discretion there is, in general, an appeal 
to the tribunal of appeal (s). Where a domestic building (p) (not 
being a dwelling-house inhabited or adapted to be inhabited by 
persons of the working class (I) ) is to be erected on a site occupied 
up to a certain date by a similar building, special provision is made 
for allowing the new building to occupy as large an area of ground 
as that occupied by the previously existing building (v). There is 


(p) A “ domostic building ” for tho purposes of the provisions referred to in the 
text, infra, and on p. 482, does not includo n building used or constructed or 
adapted to be used wholly or principally as offices or counting-houses. For the 
general purposes of the Acts (see p. 470, ante) the term includes a dwelling-house 
(♦.e., a building used or constructed or adapted to be used wholly or principally 
lor human habitation) and any other building not being a “ public building," or 
" of the warehouse class.” A ” public building " means one used or constructed 
or adapted to bo used as a church, chapel, or other place of public worship, school, 
college, or place of mstruction (not being merely a dwelling-house so used), 
hospital, workhouse, public theatre, public hall, public concert room, public 
bal^om, public lecture room, public library, public exhibition room, public 
place of assembly, or for any other public purpose, or (provided it exceeds 
250,000 cubic feet, or has sleeping accommodation for over 100 persons) as an 
hotel, lodging-house, homo, rofuge or shelter. A ” building of Ihe warehouse 
class ” means a warehouse, factory, manufactory, brewery or distillery, and any 
other building exceeding 150,000 cubic feet, and not being a “public” nor a 
“domestic” building (Ijondon Building Act, 1894 (57 & 58 Viet. c. ooxiii.), 
BS. 6 (25), (26), (27), (28), 39). Semhie, a building (e.g., a large hotel) may be 
both a domestic building and a public building {London County Coumil v. Davis, 
London County Council v. Rowton House Co. Q897^, 77 L. T. 693). The Stock 
Exchwge is a “ public building ” (London Building Act, 1894 (Amendment) 
Act, 1898 (61 & 62 Viet. c. oxxxvii.), s. 8). 

(g) “ TTahifablft ” means constructed or adapted to be inhabited; and an 
“ inhabited ” room means one in which some person passes or is likely to pass 
the night, or which is or is likely to be used as a living room (London Building 
Act, 1894 (57 & 58 Vkt. c. ccxiii.), s. 5 (37), (38)). 

(r) Ibid., 8. 40. 

(«) Ibid., a. 41. 

(t) As to this expression, see London County Council v. Davis, London County 
Council V. Rowton House Co., supra; Crow v. Davis fl903}, 67 J. P. 319; 
Crow V. Davis (1904), 68 J. P. 447; and see the text, infra. 

(u) London Build^g Act, 1894 (57 & 58 Viet. c. ccxiii.}, s. 43; see Payrdcr v. 
Watson, [1898] 2 Q. B. 31. 
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also a special provision as to certain buildings with stables in the 
renr(?’)- 

It is for the superintending architect to determine and certify if 
necessary, subject to an appeal to thff tribunal of appeal, which is 
the front or rear of a building (w). 

1242. In the case of a dwelling-house inhabited, or adapted to be 
inhabited, by persons of the working class (x), erected after the 
Ist January, 1895, and not abutting on a street, there must be 
provided about it, to the satisfaction of the County Council (or 
tribunal of appeal) sufficient open space or spaces for the admission 
of light and air thereto (a). 

1243. The foregoing provisions may be relaxed by the County 
Council, or tribunal of appeal, where a person is rearranging a 
cleared area by laying out or widening streets (&). 

1244. Where light or air is admitted to a domestic building by 
means of a court, such court and windows opening into it must 
comply with certain requirements as to height and ventilation (c). 

1245. A building, not being a church or chapel, may not, in 
general, be erected, or subsequently raised, to a greater height 
than 80 feet (exclusive of two storeys in tlie roof and of ornamental 
towers or turrets or other decorations) without the consent of the 
County Council (d). Special provision is made as to the rebuilding 
of existing buildings up to the original height, and as to the raising 
of one building in a continuous block or row to the height of the 
others (c). 

No existing building, not being a church or chapel, on the side 
of a street formed or laid out after the 7th August, 1862, and less 
than 60 feet wide, may, without the consent of the County Council, 
be raised, and no new building may without such consent be 
erected on the side of any such street so that the height of such 
building shall exceed the distance of its front or nearest external 
wall from -the opposite side of such street. Special provision is 
made as to the rebuilding of existing buildings, and as to buildings 
on corner sites (/). 

None of the foregoing provisions prevent a topmost storey 
being raised merely to bring habitable rComs in such storey into 
conformity with the statutory requirements as to such rooms (g), 


i v) London Building Act, 1894 (fi7 & 38 Yiot. c. ccxiii.), s. 52. 
w) Ihvl., B. 46. 

£t) Soe note (<), p.. 481, antf, 

a) Ijondon Builaing Act, 1894 (57 & 68 Viet. 0 . ccxiiL), s. 42. 
h\ Ihtd.f B. 44. 
c) I hid., 8. 45. 

(d) Ibid., B. 47; see ibid., a. 48, as to the procedure for obtaining consent, and 
aa to tho right of appeal if it is refused. 

(e) Ihtd., 8. 47. 

(jf) Jhid., 8. 49. As to tho effect of this provision, see A.-O. v. Metcalf and 
Qreig, [1908] 1 Oh. 327, 0. A.; the “comer site” provisions supersede the 
decision in London County Council v. Lawrance A Sons, [1893] 2 Q. B. 228; 
London County Council v. Worleif, [1894] 2 Q. B. 826. 

(jp) ] 4 >iidou Building Act, 1894 (57 & 58 Viet. u. ccxiii.), s. 60. 
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or to prevent the re-erection on the same site, and of not greater 
dimensions, of any -working class dwelling-house erected by a local 
authority before the 25th August, 1894 (h). 

Certain buildings are exempt from the above requirements (i). 

Sect. 4 .—Construction of Buildings. 

1246. Subject to bye-laws made by the County Council, and to 
provisions as to the use of reinforced concrete {j\ and metal 
skeleton frameworks (fc), walls must be constructed of the sub¬ 
stances, in the manner, and of not less than the thickness, 
prescribed by the London Building Act, 1894 (f). 

1247. All recesses in external and party walls, and all openings 
in external walls, must comply with certain rules as to area and 
construction, unless the superintending architect thinks fit in any 
special case to relax such rules (wt). 

1248. Woodwork fixed in an external wall must with certain 
exceptions be set back four inches at least from the external face of 
such wall (n). 

1249. Every bressummer must be supported in the required 
manner, different rules applying according to whether it is of wood* 
or metal, and bears upon a party wall or not (o). 

1260. If a gutter, any part of which is formed of combustible 
materials, adjoins an external wall, such wall must be carried 
up of the prescribed width, and to the prescribed height, to form 
a parapet (p). 

1251. E very party wall (q) must be carried up of the prescribed 
thickness to the prescribed height above the roof, flat, or gutter of 
the highest adjoining building, and above any turret, dormer, lantern 
light, or other erection of combustible materials on the roof or fiat 
of any building within four feet of it, and above any part of any 
roof opposite to and within four feet of it (r). Restrictions are 
placed on the making of chases in party walls (s). 

(h) Tjondon Building Act, 1894 (57 & 58 Viet. o. coxiii.), a. 51; seo note (t), 
p. 481, ante. 

(t) See pp. 474, 475, ante. 

(fi See p. 487, poet. 

Ik) See p. 487, post. 

(I) London Budding Act, 1894 (57 & 58 Viet. c. ccxiii.), a. 53. Ibid., 
Senod. I., lays down ruloa on the following points:—Structure of building; 
construction of walla; thickneas of walls; hollow walls; height of storey; 
height of external and party walla; length of walls; footings of walls; 
underpinning; thickening of walls; cross walls. 

i m) London Building Act, 1894 (67 & 58 Viet. c. ccxiii.), s. 54. 
n) Ibid., a. 65. 
o) Ibid., a. 56. 

(jp) Ibid., a. 57. 

(o) As to what is a party wall, see ibid., as. 5 (16), 58; Knight v. Pursefl 
(1879), 11 Ch. 1». 412 ; Wtlhams v. Bull (1890), Ttmes, 15th February ; Johnsion 
y. Mayfair Property Co., [1893] W. N. 73 ; Brury v. Army and Navy AuxOtaiy 
Co-operative Supply, [1896] 2 Q. B. 271; London, Gloucestershire and North 
Hants Dairy Co. y. Morley and Lnnceley, [1911] 2 K. B. 256; settled, [1911] 
W. N. 213, 0. A. (settled on terms). 

(r) London Building Act, 1894 (57 & 58 Viet. c. ccxiii.), 8.69. 

(•; Ibid., 8. 60. • 
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1252. The roof, flat, and gutter of every building and every 
turret, dormer, lantern light, skylight, or other erection on such 
roof or flat, must, with certain qualifications as to cornices, barge 
boards, and frames, be covered with incombustible materials (i) ; 
and the inclination of roofs (except in the case of towers, turrets, 
and spires) must not exceed a certain angle (a). 

1253. Elaborate rules are laid down as to the construction and 
bearing of chimneys, tlie inclination of chimneys and flues, the 
construction of flues, chimney breasts, jambs, and fireplace backs, 
and the provision and fixing of hearth-stones : chimneys and flues 
must not be cut into except for specified purposes, and no woodwork 
or wooden plug is permissible in or within a certain distance (6). 

1254. Special rules are applicable to the construction of chimney 
shafts for the furnaces of steam engines, breweries, distilleries or 
manufactories (c); and as to the construction of floors above 
furnaces and ovens (d), floors beneath ovens, boilers, coppers, 
stovos, and pipes for conveying smoke, heated air, steapi or hot 
water (e). 

1255. In a public building and in any other building exceeding 
125,000 cubic feet, which is constructed or adapted to be used as a 
dwelling-house for separate families, the floors of lobbies, passages, 
and landings, and the stairs, must be of fire-resisting material and 
carried by supports of such material ( f). 

The principal staircase in every dwelling-house must be 
adequately ventilated, the requirements varying with different 
classes of house (y). 

1256. Every habitable pom (k) must be of the prescribed height, 
varying according as the room is in the roof or not; must have a 
window opening into the open air, and otherwise satisfy the 
rules as to height and size of aperture and construction. In a 
dwelling-house every basement room, with a wooden floor not made 
of solid wood bedded on concrete, must have sufiScient air space for 
ventilation. A habitable room above a stable, and any staircase or 
other access thereto, must be properly cut off from such stable by a 
floor or wall (as the case may be) of the prescribed materials and 
structure. It is an offence knowingly to suffer to be inhabited any 
room constructed after the 1st January, 1895, which does not con¬ 
form to the foregoing requirements (i). 


(t) London Building Act, 1894 (67 & 68 Viet. c. ccziii.), a. 61 (1): see Favne 
Wright, [1892] 1 B. 104. 

(o) lUd., s. 61 (3), (4). 

Ibid., 8 . 64. 

Ibid., B. 65. 

) Ibid., 8. 67. 

’e) Ibid., a. 06. 

’/) Ibid., 8. 68. 

9 ) Ibid., 8 . 69. 

’h) See note (j), p. 481, ante. 

i) London Building Act, 1894 (57 & 58 Viet. 0 . ccxiii.), s. 70. 
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1257. Party and other arches and floors over public ways or over 
passages leading through or under a building to premises in other 
occupation, and arches and other constructions under passages 
leading to premises in other occupation or under public ways or 
intended public ways, must be formed of incombustible materials 
and constructed in the specifled manner {k). 

1258. Projections (Z) from buildings (except, in some cases, eaves, 
bargeboards, cornices, and window dressings) must be of fire¬ 
proof material, properly secured to the building, and must not 
project more than a specifled distance. There are special rules as 
to projecting woodwork of shop fronts, bay windows to dwelling- 
houses, projecting oriel windows, and turrets. Projections must be 
properly guttered and spouted (m). 

1259. Every building must be separated by either an external 
wall, a party wall, or other proper party structure from any adjoin¬ 
ing building (m). If a building exceeding 1,000 square feet in area 
is used partly for trade or manufacture and partly as a dwelling- 
house, the two parts must be separated by walls and floors of fire- 
resisting materials, and other specified requirements intended to 
guard against danger by fire must be complied with. The part used 
for trade may also be subject to the provisions applicable to buildings 
of the warehouse class (o). In a building exceeding 2,500 square feet 
in area, containing separate sets of chambers, offices or rooms, the 
floors and principal staircases must be of fire-resisting materials ( p). 

In general no building of the warehouse class (q), and' no 
building nor part of one used for any trade or manufacture, may 
exceed 250,000 cubic feet (r), unless so divided by division walls (<) 
that no division exceeds that cubical extent; nor may any addition 
bo made to a building which will cause this rule to be infringed {t ): 
but the County Council, if satisfied with the arrangements for 
lessoning danger by fire, may relax the rule so long as a building is 


Swsr;*. 

tldUrtf 

BuilcffiitK 

Arches over 
and under 
passages etc. 

Projcctiona. 


Separation of 
buildings. 


Floors etc. 


Cubical 

extent. 


(ft) London Building Act, 1894 (57 & 58 Viet. c. ccxiii.), ss. 71, 72; and see 
not© (u), p. 477, ante. 

(2) As to projections from buildings, see title UiOHWAYS, Streets, and 
B itiDQEa, Vol. Xyi., pp. 210, 211. 

(to) London Building Act, 1894 (67 & 68 Viet. c. ccxiii.), s. 73. As to what 
is a projection, see Pears, Ltd. t. London County Council (1911), 76 J. P. 401. 

(w) London Building Act, 1894 (67 & 58 Viet. o. ccxiii. V s. 74 (1). 

(o) Ibid., B. 74 (2); sue note (p), p. 481, anie. As to tne application of thi.i 
provision to a pubhe-house with dwolling rooms above, see Carntt v. Godson 
db Son, [1899] 2 Q. B. 193 ; Theksee v. Hoskins, [1901] 2 K. B. 122, 660, C. A. 

(p) London Building Act, 1894 (57 & 68 Viet. o. ccxiii.), s. 74(3). The 
concluding words of this provision recognise the correctness of the decision in 
Moir V. Williams, [1892] 1 Q. B. 264, C. A. 

(j) See deEnition in note (p), p. 481, ante. 

(r) The cubical extent of a building is the space contained within the 
external surfaces of its walls and roof, and the upper surface of the floor of its 
lowest storey (London BuMiug Act, 1894 (67 & 58 Viet, c. ccxiii.), s. 6 (24)). 

(«) ITovisions as to “ party walls ’’ (as to which, see p. 483, ante) are, 
unless relaxed by the County Council, to apply to such “ division walls ’’ (Londou 
County Council (General Powers) Act, 1908 (8 Edw. 7, c. evii.), s. 19; comparo 
Drury v. Army and Navy Auxiliary Co-operative Supply, [1896]” 2 Q. B. 271). 

( t ) London County Council (General Powers) Act, 1908 (8'Edw. 7, o. evil), 
B. 17 (1). The proviso prohibiting additions remedies the defect disclosed by 
Scott V. Legg (1877), 10 4 B. D. 236, 0. A. . 
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need for a particular trade or manufacture (a ); and the County 
Council may allow division floors of suitable construction to be 
deoiued division walls (6). These provisions do not apply to any 
building mom than two miles from St Paul’s Cathedral, solely 
used for the manufacture of machinery and boilers of steam vessels, 
for a retort house, the manufacture of gas or generating electricity, 
and consisting of one floor only, and constructed throughout of 
incombustible material (c). Such buildings come within the rules 
as to special buildings (d). 

1260. Buildings may not without the consent of the County 
Council be united unless they are wholly in one occupation, and 
unless, when so united, and considered as one building, they 
would be in accordance with the Acts (e). An opening may not 
be made in any division wall separating divisions of a building of 
the warehouse class or used for any trade or manufacture, or in any 
party wall, or in two external walls, separating buildings, in any case 
in which such divisions or buildings, if taken together, would exceed 
250,000 cubic feet, unless such opening and the door thereof 
comply with certain conditions designed to lessen the daiiger from 
fire (/). Whenever any buildings which have been united cease to 
be in one occupation, the owner, or owners, must forthwith give 
notice to the district surveyor, and musi Sunless the County Council 
consents to the contrary) block up the connecting openings in the 
prescribed manner (g). For the purposes of the foregoing provisions, 
buildings are deemed to be united when any opening is made in 
the party wall or external walls separating them, or when they are 
so connected that there is access from one to the other without 
passing into the open air (h); and such provisions extend to all 
openings made or proposed to be made after the 1st August, 1908, 
in any party wall or two external walls or in any divisional wall, 
notwithstanding the existence, in any such wall, of an opening 


(o) London County Council (General Powers) Act, 1908 (8 Edw. 7, c. ovii.), 
B. 17 (2). 

{b) Ibid., s. 17 (3), enacted to meet the decision in Holland v. Wallm (1894), 
fiS J. P. 132. 


(c) London County Council (General Powers) Act, 1908 (8 Edw. 7, c fvii.), 
e. 17 (^. 

(d) They are, for the purposes of the {>roviHions as to “ special buildings,” to 
be aeemod buildings to which the general provisions of the London Suilding 
Act, 1891 (57 & 58 Viet. c. ccauii.), Pai-tVI., aio inapplicable. As to “special 
buildinCT,” see p. 488, posf. The effect of the London County Council (General 
Powers) Act, 1908 (8 likiw. 7, c. evil), s. 17 (4), appears to bo that these exceptod 
buildings come under the London Building Act, 1894 ^57 & 58 Viet. c. ccxiii.J, 
s. 82 (2), and may not under any circumstances exceed 250,000 cubic feet. If 
BO, the result was presumably unintentional. 

(e) London County Council (General Powers) Act, 1908 (8 Edw. 7, e. ovii.), 
B. 18 (1); and see p. 470, ante. 

' f) Ibid., 8. 18 (2). 

Ibid,, s. 18 (3); penalty for failure to give notice, not exceeding £5 {ibid.). 

%] London County Council (General Powers) Act, 1908 (8 Edw. 7, c, evii.), 
B. 18 (4); and see Ashby v. W^oodthorpe (1863), S3 L, J. (m. 0 .) 68, decided 
under the earlier Btatutos. An addition to an existing building is not a 
“uniting ” {Srott v. Legg (1877), 10 Q. B. D. 236, C. A.); nor is the erection of 
two connected buildings (Uoodchtld v. Matthevoa (1903), 67 J. P. 296). 
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uniting buildings or connecting divisions of a building; and to 
such buildings as if they had not previously been united (t). 

1261. Notwithstanding anything in the Acts(j), every public 
building {k), including its Vails, roofs, floors, galleries, and stair¬ 
cases, must be constructed to the approval of the district surveyor 
or the tribunal of appeal. It must not be used until finally 
approved, and after approval no unauthorised work may l^ done to 
it. Except as regards the rules as to construction, the statutory 
provisions as to “ buildings ” in general apply to public buildings (1). 
The conversion of any other building into a public building is to 
be treated as the construction of a public building (m). In the case 
of new churches, chapels, public halls and similar buildings, and 
in the case of an increase of accommodation in existing buildings 
of the class, staircases, passages, exits, and doors thereto must 
comply with certain requirements (n). 

1262. The ActsO) apply to buildings erected after the Ist 
January, 1895, in, under, abutting on, or by inclosure of a railway 
arch, if such building is adapted for use as a human habitation (o). 

1263. Subject to certain conditions intended to insure structural 
stability, it is lawful to erect buildings wherein the loads and stresses 
are transmitted through each storey to the foundations by a skeleton 
framework of metal or partly by such a framework and partly by 
a party wall or party w'alls: buildings so erected must in other 
respects comply with the general provisions of the Acts (j), so far 
as applicable to them (p). 

1264. The County Council may make regulations with respect to 
the construction of buildings wholly or partly of reinforced concrete, 
and to the use and composition of reinforced concrete in such 
construction. Subject thereto, buildings may be constructed wholly 
or partly of reinforced concrete, but must in other respects comply 
with the general provisions of the Acts (j) so far as applicable 
to them(q). For the purpose of framing regulations the County 
Council may carry out tests (r). Eegulations must be made with 


(») Loudon County Coimcil (General Powers) Act, 1908 (8 Edw. 7, c. cvii.), 
8. 18 (5); enacted in consequence of the decision m Woodthuip v. S}m,cer and 
HuBhands (1899), 63 J. P. 2-16. • 

f As to “ tho Acts,” see p. 470, ante. 

[k) For definition, seo note (p), p. 481, ante. The ordinary rules applicablo to 
domestic buildings do not apply; compare Jt. v. Carruthere (1864), 4 B. & S. 804. 

(i) Loudon Building Act, 1894 (57 & oS Viet. c. coxiii.), s. 78. For the rules as 
to ooustruction, see p. 483 et sea., ante. As to rofixing movable fioors and fixing 
temporary seato in public buildiugs, Handover v. Meuon (1903), 67 J, P. 313; 
Fenner v. M'Donell, [^1897] 1 Q. B. 421. 

i m) Ixindon Building Act, 1694 (57 & 58 Viot. c. ccxiii,), b. 79. 
n) Jhtd., s. 60. 
o) Ibid., B. 81. 

p) London County Council (General Powers) Act, 1909 (9 Edw. 7, c. exxx.), 
sa. 22, 27. Definitions of the woi-ds "pillar” and "girder,” which appear 
frequently in tho conditions, are contained in ihul., s. 21. 

(g) Ibid., as. 23 (1), (2), 27. 
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Special formalities, and require the approval of the Local Govern* 
ment Board, and must be published in the prescribed manner (s). 
Certain professional bodies are entitled to receive notice pf the 
intended application for the Board’s approval {t). 

Certain buildings are exempt from the ordinary rules as to 
construction («). 

Sect. 6. —Special and Temporat'y Buildings amd Wooden 

Structures. 

1265. Buildings and structures of iron, or to which the ordinary 
construction rules (.r) are inapplicable or inappropriate, having 
regard to the purpose for which such buildings are intended, must 
be so built as to satisfy the County Council’s requirements (a). The 
Council may limit the time during which such buildings may be 
allowed to stand; and at the expiration of the period may remove 
them if the owner fails to do so ( 6 ). 

1266. No wooden structure (except certain hoardings and builders’ 
teiuporary or movable ^heds) may be erected unless the borough 
council grants a licence, which may be conditional or limited as 
respects time (c). 

Sect. 6. —Protectum against Fire and Means of Escape in case 

of F'ire. 

1267. E very new building (d), except a dwelling-house occupied 
as such by not more than one family (e), which is either ( 1 ) a high 
building (/), or ( 2 ) a building in which sleeping accommodation is 


(a) liondon County Council (General Powers) Act, lUOO (9 Kdw. 7, c. xxx.), 
B. 2;j (U), (6). 

(t) Ilid., B. 23 (4). 

(it) See pp. 474, 475, ante. 

(x) See pp. 483 et aeq., ante. 

\gS Ix>ndon Building Act, 1894 (57 & 58 Viet. c. ccxiii.), s. 82. 

(6; Ibid., s. 83, making provision for tho difficulty disclosed in Paraona y, 
Timewell (1879), 44 J. P. 296. 

(c) London Building Act, 1894 (57 & 58 Viet. c. ccxiii.), s. 84; London 
Government Act, 1899 (62 & 63 Viet. c. 14), s. 5 (1), Schod. II. (1). As to this 
provision, see London County Council v. Candler (1891), 55 J. P. 679 ; London 
County Council v. Pearce, [1892] 2 Q. B. 109; London County Council v. 
JIumphrtya, [189^ 2 Q,. B. 755 ; 'Westminster Corporation v. London County 
Council, [1902] 1 IL B. 326; Westminster Corporation v. Watson, [1902] 2 K B. 
717 ; it. V. Cluer, Ex parte London County Council (1897), 77 L. T. 439; 
Metropolitan Board of Works v. Anthony (1884), 49 J. P. 229 ; Hall v . Smallptece 
(1890), 54J. P. 710. A stack of loose timber is not a "structure” (London 
Building Act, 1891 (57 & 58 Viet. c. ccxiii.), s. 85). 

(d) A "new buildingfor the purposes of those provisions as to fire protec¬ 
tion is contrasted with an "existing building” (see the text, in/ra), and 
means any building, not substantially begun on the let January, 1906,_ or 
which has been takon down, burnt, or destroyed for more than half its cubical 
extent and re-erected after that date, or the cubical extent of which has been 
doubled after that date, and any existing building altered after that date so 
as to become a "high building” (see note (/), infra') (London Building Acts 
(Amendment) Act, 1905 (5 Edw. 7, c. coix.), s. 6 (vA ('^■) )• 

(e) See London County Covnctl v. Cannon Brewery Co., Ltd., [1911] 1 E. S. 235. 

(/) A "high building” means a building of which any sterey is an “ upper 

storey,” i.e., a storey having the upper surface of its floor more tiban 50 feet 
high according to the prescribed rules of measux^ent (London Building Acts 
(Amendjqpnt) Act, 1905 (5 Edw. 7, c. ceix.), s. 6 (iU.), (iv.)). 
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provided for more than twenty persons, or which is occupied, or 
constructed or adapted to be occupied, by more than twenty persons, 
or in which more than twenty persons are employed, or which is 
constructed or adapted fos the employment therein of more than 
twenty persons, must be provided, in accordance with plans approved 
by the County Council (or the tribunal of appeal), with such means 
of escape in case of fire as can under the circumstances be reason¬ 
ably required (g). In the case of a high building (not being one 
within class (2) ) means of escape from upper storeys (h) alone can 
be required (i). 

1268. No upper storey (h) in a high building (not being one 
within the above-mentioned class (2) (j) ), and no part of any build¬ 
ing within such class, may be occupied or let for occupation until 
certified by the County Council or adjudged by the tribunal of 
appeal to be properly provided with means of escape and to comply 
with any conditions prescribed {k); but this does not prevent the 
continuous occupation during rebuilding of any portion of a building 
partially taken down, burnt, or destroyed (1). Where by reason 
of any change of circumstances, change in the mode of user, 
structural alteration or addition, or increase in the number of 
occupants or employees, the risk of fire or difi&culty of escape is 
subsequently increased substantially, the certificate or adjudication 
of approval will in general become void, and the building be deemed 
an “ existing building ” (m). 

1269. If any existing building (n), except a dwelling-house 
occupied as such by not more than one family, which is either 
(1) a high building (o), or (2) a building in which sleeping accommoda¬ 
tion is provided for more than twenty persons, or which is occupied 
by more than twenty persons, or in which more than twenty persons 
are employed, is in the opinion of the County Council not provided 
with proper and sufficient means of escape in case of fire, the 
Council may by notice require the owner to provide such means of 
escape as under the circumstances can reasonably be required (p). 
In the case of a high building (not being one within class (2)), means 
of escape from upper storeys (g) alone can be required (r). The 


{g) London Building Acts (Amendment) Act, 1905 (5 Edw. 7, c. ccix.}, 
Bs. 7 (1), ^22 (1) (a); see tbid., sub-s. 7 (1), and London Cotmty Conned v. Spink 
Son, Lid., [1908] 2 K. B. 447, as to deposit and approval of plana etc. Aa to 
the jurisdiction of the tribunal of appeal on the question whether the super¬ 
intending architect hae properly withheld his certificate, see London County 
Council V. Clark (1911), 132 L. T. Jo. 109. 

(A) For definition of upper storey, see note (/), p. 488, ante. 

It) London Building Acts (Amendment) Aci 1905 (5 Edw. 7, c. ccix.), s. 7 (4). 
(/) See p. 488, ante. 

(ib) London Building Acts (Amendment) Act, 1905 (5 Edw. 7, c. ccix.), ss. 7 (2), 
22 (l) (a). A certificate may be presumed if not formally refused after notice 
of (smpletion (ibid.). 

(f) Ibid., 8. 8. 

(m) Ibid., B. 7 (3); and see the text, infra. 
n) See note (d), p. 486, ante. 

|o) See note (/), p. 488, arOe. 

p) London Building Acts (Amendment) Act, 1905 (6 Edw. 7, c. ccix.), s. 9(1). 
g) See note (/), p. 488, ante. 

r) Loudon Building Acts (Amendment) Act, 1905 (5 Edw. 7, o. ccix.), s. 9 (4). 
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owner must comply with the County Council’s requirements subject 
to a right of appeal to the tribunal of appeal and to a right to submit 
alternative proposals for the Council’s consideration (s). If an 
owner is convicted of failing to comply w^th the requirements of the 
(’ouncil or of the tribunal, or of failing to execute approved alterna¬ 
tive iiroposals, the court, in addition to imposing a fine, may pro¬ 
hibit till further order the occupation of the building or upper 
storey, as the case may he (t). 

1270- Where any part of a building (whether new or existing) (u) 
used or adapted to be used as a shop, projects seven feet or more 
beyond the main front of any building of which it forms part, and 
in which any persons are employed or sleep, the projecting portion 
must be provided with a roof not less than five inches thick of fire- 
resisting materials, and any lantern lights or ventilating cowls 
therein must comply with certain conditions (o). In a proper case 
the foregoing requirements may be relaxed by the County Council 
or the tribunal of appeal (b). 

1271. It is unlawful knowingly or wilfully to use or permit to 
be used as a living room, workshop, or workroom, any room con¬ 
structed over or communicating directly with any part of a building 
used for the storage of petroleum or any other inflammable liquid 
kept for sale or trade purposes in such quantities or manner as to 
bo liable to cause fire or explosion, unless there be provided, to the 
satisfaction of the County Council, or of the tribunal of appeal, 
adequate safeguards to prevent the spread of firo to such room, and 
means of ready escape therefrom (c). 

1272. Every existing building (d) to which the above-mentioned (e) 
provisions as to projecting shops apply, and every other existing 
building, except a dwelling-house occupied as such by not more 
than two families (/), and every new building, if it has more 
than two storeys above the ground storey, or if it exceeds thirty 
feet in height (g), must comply with the following requirements, 
unless it is a building regulated by the previously mentioned (h) 


(■) London Building Acta (Amendment) Act, 1905 (5 Edw. 7, c. ceix ), 
■a. 9 (1), 22 (1) (b . 

(t) Jbid., a. 9(2); a register of such orders must be kept {tlid., s. 9 (3)). 

! u) Soe note (d), p. 488, ante, 

a) London Building Acts (Amendment) Act, 1905 (6 Edw. 7, o. coix.), as. 10 
(1), (2), (3), 22 (1) (e); as to the “laam front” of a building, see London County 
Voancsl v. Cannon Breweru Go., Ltd., [1911] 1 K. B. 235; eeo also Flemmy^, 
London County Council, Metropolttan Railway v. London County Council, [1911] 
A. 0. 1. 

(6) London Building Acta (Amendment) Act, 1905 (5 Edw. 7, c. ceix.), 
88. 10 (4), 22 (l)(c); 

(c) Ibid, Rs. 11 (1), 22(l)(d); a. 11 (1) gives examples of "inflammable 
liquid,” and the Petroleum Act, 1871 (34 & 35 Viet. c. 105), s. 3, defines 
" petroleum.” 

i d) See note (e), p. 488, and p. 489, ante, 
e) See the text, supra, 

f) See Ltnnlon County Council v. Cannon Brewery Co., Ltd., supra. 

^) As to measuring height, see note (/), p. 488, ante. 

A) I.e., the provisions as to new buildinga; see p- 488, ante ; and as to existing 
puddings, see p. 489, ante. 
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provisions as to protection against fire. It must have a suitable 
dormer window, door, trap-door, step-ladder, or other proper means 
of access to the roof, and a sufficient parapet or guard rail on the 
roof (i). In a suitable case the County Council or the tribunal of 
appeal may relax the requirements (k). 

1273. No person may, without the written consent (0 of the 
County Council or of the tribunal of appeal, convert (w) a building 
BO that it will not conform to the statutory requirements as to fire 
protection, or knowingly or wilfully suffer any building when so 
converted to be used or occupied (n). 

1274. The owner of a building must keep in good repair and 
working order all means of escape in case of fire, and it is an 
offence knowingly or wilfully to obstruct them or to render them loss 
commodious or to suffer other persons to do so (o). 

1276. Provision is made for apportioning the expense of pro¬ 
viding protection against danger from fire amongst the various 
persons interested in a building (p), and also for compensating an 
occupier for any damage done in executing works (q). 

1276. Certain buildings are exempt from the foregoing require¬ 
ments (r); and there are special statutory provisions and regulations 
applicable in the case of theatres, music-halls, and other places of 
public resort (.*?) 

Sect. 7. — Right* of Building Otvners and Adjoining Owners. 

1277. An elaborate code of provisions deals with the right of one 
of two adjoining owners to erect, subject to certain conditions, a 
“ party wall ” upon the line of junction between the properties, 
instead of an external wall entirely on his own land, and the rights 
which the two owners may exercise in relation to any party wall (t). 


(t) London B uil di n g Acts (Aracndinent) Act, 1905 (5 Edw. 7, o. ceix.), 
s. 12 (1), (3). 

{k) Ibid., S3. 12 (2), 22 (1) (c). 

(F) Notice of any “ conversion ” must bo given to the County Council (tbid., 
B. 13) ; and in certain circumstances its consent may be inferred (ibid., b. 13). 

(m) “Convert” includes any change of user, whether involving structural 
alteration or not (ibid., s. 13). 

(n) Ibid., 88. 13, 22 (1) (e). 

(o) Ibid., 8 . 14. 

(p) Ibid., a. 20. 

(q) Ibid., s. 21. 

fr) See p. 47fi, anie. 

(«) Metropolis Managomnnt and Building Acts Amendment Act, 1878 (41 & 
42 Viet. c. 32); Metropolitan Board of Works (Various Powers) Act, 1882 (45 & 
46 Viot. o. Ivi.), s. 45. See St. Jamea'a Hall Co. v. London Coimty Council, 
[1901] 2 K. B. 250 ; It. v. JIannay, [1891] 2 Q. B. 709 ; see also titlo Theatres 
AND Othek Places oe Entbetainment. 

(<) London Buildinjg Act, 1894 (67 & 58 Viet. c. co»iii,), ss. 87—101. As to 
who is “an owner” for these purposes, see Liit v. Tkarp, [1897] 1 Oh. 260; 
Orfy. Payton (1904), 69 J. P. 103; Hunt v. Harris (1865), 12 L. T. 421; for 
definition of “party wall,” see London Building Act, 1894 (57 & 58 Viet, 
c. ccxiii.), 8. 5 (16); and note ($), p. 483, ante. A wall may be a party wall for 
sneh part of its height as it is so used, and cease to be a party wall/or the rest 
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A building owner may not build a party wall if objection be duly 
taken, but in certain cases he may place the footings of his external 
wall on hia neighbour’s land (u). The rights of a building owner in 
relation to party structures include the right to repair, rebuild, and 
underpin, when such works are necessary (o); to replace structoes 
not in conformity with the statute by proper structures; to raise 
walls on condition of making good all damage (6); to replace a wall 
by one strong enough to boar his intended buildings (c); to cut into 
walls and cut away projections (d). 

Where a building owner proposes to exercise hia rights in regard 
to a party atucture, the adjoining owner may, for his own purposes, 
require him to build on it flues, chimneys, and similar work («). 

1278. Except by consent, or in cases of emergency, a building 
owner must not exercise his rights without due notice to the 
adjoining owner and occupier (/): he must carry on the work with¬ 
out undue delay (ff), take proper steps for safeguarding the adjoining 
land and building (/i), and not cause any unnecessary inconvenience 
to the owner or occupier thereof (i). A building owner has wide 
l)ower8 of entry for the purpose of executing work (ft). 

1279. If a building owner’s notice or an adjoining owner’s requi¬ 
sition is not assented to within fourteen days, the questions between 
them must be settled by arbitration in manner provided by the 
Act (1). 


of its height {London, Qlouceal&rshtre and North Hant» Dairy Co. v. MorUy and 
Lancfley, [1911] 2 K B. 257); S. C. on api>eal, [1911] W. N. 213, 0. A (settled 
on terms); partition of a party wall may be grunted {Mayfair rroperly Co. v. 
Johmton, [1894] 1 Oh. 508). 

(u; London Building Act, 1894 (57 & 58 Yict. c. coxiii ), b. 87. 

{o) Damp in Bufficiout q\iantitieB may justify repair {Mmturn v. Barry, [1911] 
2 K. B. 265^ 

(b) Compare Crofts v. Haldane (1867), L. E. 2 Q. B. 194. 

(c) Compare Foot v. Hodgson (1890), 25 Q. B. D. 160. 

(ff) Ijondon Building Act, 1894 (57 & 58 Viet. c. ccxiii.), e. 88. A party wall 
may be defective witbm this provision if it allows damp to penetrate {Minturn 
V. Barry, supra). 

(e) London Building Act, 1894 (67 & 68 Viet. c. ccxiii.), s. 89. 

(/) liid.. B. 90 (1). As to such notices, see Wheeler v. Gray (1859), 28 L J. 
^c. V.) 200, Ex. Ch.; Sims v. Estates Co., Ltd. (1866), 14 L. T. 66 ; Major y. Pork 
Lane Co. (1866), 14 L. T. 543; Ftllingham v. Wood, [1891] 1 Oh. 51; List v. 
Tharp. [1897] 1 Oh. 260; Hobbs, Hart if;.Co. v. Grover. [1899] I Oh. 11, 0. A.; 
Leadbelter v. Marylebone Corporation [1904] 2 K. B. 893; Leadbetter v. Maryltbons 
Corporation, [1905] 1 K. B. 661, 0. A.; Orf v. Payton (1904), 69 J. I*. 103; 
XewM and Salome v. Charing Cross, Euston, and Hampstead Railway, [1906] 
1 Ch. 508; Crosby v. Alhambra Co., Ltd., [1907] 1 Oh. 295. 

{a) Txtudon Building Act, 1894 (57 & 68 Viet. c. ccxiii.), a. 90 (4). 

[h) Ibid., B. 90 (2). _ Thompson v. IHU (1870), L. B. 5 0. P. 664, is therefore 
superseded. In certain cases he must ** underpin ”; see London Building Act, 
1894 (57 & 58 Yict. c. ccxiii.), a 93. 

(t) Ibid., s. 90 (3). Por instances of actions against building owners or their 
builders, see Williams v. Golding {IB65), L. E. 1 0. P. 69; Lemaitre y. Davis 
(1881), 19 Ch. D. 281; Hughes v. Bercttul (1883), 8 App. Cas. 443; White y. 
Peto Brotficr* (1888), 58 L. T. 710; Joliffey. Woodhouse (ISBi), 38 Sol. Jo. 678, 
C. A. 

(1;) London Building Act, 1894 (57 A 58 Yiot. o. coxiii.), s. 92; and see p. 480, 
ante. 

(1) London Building Act, 1894 (57 & 58 Yict. 0 . ccxiii.}, as. 90(6), (6), (7), 91. 
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1280. The expenses of work to a party structore are in some 
cases to be borne by the building owner alone, or by the adjoin¬ 
ing owner alone, if done on his requisition; in other oases they 
are to be divided between the two owners according to the use made 
of the structure by each; and, in certain cases, where the building 
owner has borne the cost, the adjoining owner, may be required 
subsequently to make a payment to the building owner, or his 
successor in title {m), if he makes use of the structure (n). Pro¬ 
vision is made for the delivery of accounts and settlement' thereof 
by arbitration (o), for the ownership of the structure until,any 
contributions due are paid(p), and for the giving of security li 
required by either owner (q). There is a saving clause for easements 
of light and other easements (r). 

Sect. 8.— Miscellaneous. 

Sub-Sbot. 1.— Dwdhng-houBea on Low-lying Land. 

1281. Without the permission of the County Council it is unlawful 

to erect a dwelling-house on land below the high-water mark, w'hich 
cannot be drain^ by gravitation into an existing sow'er of the 
County Council: the County Council may make regulations as to 
building on such sites (s). • 

Sob-Sect. 2.— Dangerous and Neglected Structures. 

1282. It is the duty of the district surveyor to report, and of the 
County Council to cause a survey to be made of, any structure which 
is in a dangerous state (£). If the structure is on such survey 
certified to be dangerous, the Council must cause it to be secured 
and protected, and call upon the owner lo take it down or secure 
or repair it (a). Provision is made for the owner disputing the 

Until the award ia given the work must not be begun {Standard Dank of 
British South America v. Stokes (1878), 9 Ch. D. 68; Leadbetter v. Marylebone 
Corporation, [1905] 1 K. B. 661, C. A.). As to the jurisdiction of the arbitrators 
in such cases, boo Crofts v. Haldane (1867), L. R. 2 Q. B. 191; Re Stone ami 
Hastie, [1903] 2 K. B. 463; Leadbetter r. Marylebone Corporation, [1904] 2 
K. B. 893; Adams v. Marylebone Borough Council, [1907] 2 K. B. 822, C. A. 



SaOT. 7. 

mghttof 
BuUdlng 
Owners and 
Adjoining 
Owners. 

Expenses, 


House below 

high-water 

mark. 


Dangerous 
and neglected 
structures. 


lUJ JJUAXIAUIA AJ.VVf XS/a/A l VSS T ww-aaaatyi W 

r p) Ibid., 8. 99; and see Mason v. Fulham Corporation, sui/ra. 

\q) Ix)ndon Building Act, 1894 (57 & 58 Viet. o. ocxiu ), s. 94. 

fr) Ibid., B. 101. 

(s) Ibid., ss. 122 —121; and boo Ellis v. London County Council, [1904] 1 
K. B. 283. 

(t) London Building Act, 1894 (57 & 58 Viet. o. ocziii.), ss. 103, 105. See 

t5td., B. 102, as to what a “ structure ” includes lor this purpose; as to the 
meaning of the words " in a dangorous state," see_ London County Council v. 
Herring, [1894] 2 <^. B. 522. As to the application of the provision to a 
dangerous canal bridge, see Regent's Canal and Dock Co. y. London County 
Council (1909), 73 J. P. 276, 0. A. - ' 

(a) London Building Act, 1894 (57 & 58 Viot. c. ccxiii.), a. 106; London 
Building Act, 1894 (Amendment) Act, 1898 (61 & 62 Viet. c. cxxxvii.), a 5; 
London County Council v. Hobbia (1897), 61 J. P, 85. As to reinstating a pave¬ 
ment after removal of a dangerous structure, soo Crisp v. London County 
Council, [1899] 1 Q. B. 720. . 
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Sect. 8. 
Miscel* 
laneons. 


Sky-signs. 


Dangerous 
and noxious 
boBineBseB. 


Storing 

timber. 


County Council’s requirements (h), for enforcing compliance, and 
for recovery of expenses incurred by the County Council (c). 
Inmates of a structure certified to be dangerous may be removed 
by order of a petty sessional court (d). * 

If a structure is ruinous or dilapidated, a petty sessional court, on 
complaint by the County Council, may order it to be taken down or 
repaired or rebuilt. If such order is not obeyed, the Council may do 
the work and recover the expenses from the owner (e). 

Suji-Seot. 3.— Sky-ngju. 

1283. The erection of sky-signs is prohibited ( f), and provision 
is made for their removal if erected {g). 

Sub-Sect. i.—Davgerous and Noxiom Jiuiini-ssea, 

1284. There are special provisions as to erecting buildingfe in the 
vicinity of promises used for certain dangerous businesses, or certain 
noxious businesses (ft), and there are restrictions as to the carrying 
on of such businesses within a specified distance of other buildings 
or public ways (i). 

1285. There are provisions regulating the storing of wood, 
timber, or casks near to streets or furnaces (A). 


(6) London Building Act, 1894 (57 & 58 Viet. o. ccxiii.), a. 107; London 
County Council v. Bernstein (1897), 61 J. P. 630. 

(c) London Building Act, 1894 (57 & 58 Viet. o. ccxiii.), as. 107—112, 116. 

(a) Ibid., B. 114. 

(e) I/nd., BS. ll<>, 116. 

(/) Ibid., SB. 127, 134; Loudon Govornraent Act, 1899 (62 & 63 Viet, o. 
14), 8. 5 (1), Sched. II., Part I. As to what is a sky-sign, seo London Building 
Act, 1891 (57 & 58 Viet. c. ccxiii.), a. 125, and the following cases;— London 
County Council v. Oarwardine A (Jo. (1892), 68 L. T, 761 ; Tuasaud v. London 
County Council (^1892), 57 J. P. 184 ; London County Council v. Sauoy Hotd Co,, 
Ltd, (1896), 60 J. P. 457. The Loudon Building Act, 1894 (57 & 58 Vict. c. 
ccxiii.), provided for the continuance of old sky-signs for a limited period (soo 
ibid., 88. 126, 128—133). 

! g) Ibid., 8. 134. 

A) Ibid., sa. 118, 119. 
t) I bid., BS. 118, 119, 120. 

k) Ibid., a. 197 ; liondon Govornmont Act, 1899 (62 & 63 Viet. o. ' 4), 
B. 5(2), Schod. II., Part II. 
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Part I.—Definitions. 

Sect. 1. —Terms Descriptive of Mineral Sites. 

1286. The word “ mine ” is used in various senses. It denotes an Mine, 
underground excavation made for the purpose of getting minerals {a), 
and also a stratum or vein (6), or aggregation of strata or veins («), 
of minerals, whether open(d) or unopened (c), and whether within 
the property of one surface owner (f) or of several (g). It is also 
used to denote the cubical space occupied, or formerly occupied, by 
minerals (h). This use of the word is more particularly of import- 
ance in the construction of instruments by which the title to the 


fa) Glasgow {Lord Provost and Magistrates) v. Farie (1688), 13 App. Cas. GSl \ 
Midland Sail. Co. v. Haunchwood Brick and Ttle Co. (1882), 20 Ch D. 552; 
and see Co^ Mines Kegulation Act, 1887 (50 & 61 Viet. c. 58), s. 75. 

(6) AUngtr {Lord) v. Ashton (1873), L. E. 17 Eq. 358, 369 ; Ramsay v. Blair 
(1876), 1 App. Caa. 701, 705; compare Batten Pooll v. Kennedy, [1907] 1 Oh. 256, 
266. 

Spencer v. Scurr (1862), 31 Beav. 334. 

Astry V. Ballard (1677), 2 Mod. Eep. 193. 

, Case of Mines (1568), 1 Plowd. 310, 337. 

[/) Ivimey v. Stocker (1866), 1 Ch. App. 396, 407. 

[o) Va» Mining Co. v. Llanidloes (Overaetr^ (1876), 1 Ex. D. 

(A) Bowser v. Maclean (1860), 2 De Q. E. & J. 415, 420; 

(1865), 34 It. J. (CH.) 406, 411; Hamilton {Duke) y. Graham (1871), L. E. 2 So. 
& Div. 166; Bamsay v. Blair (1876), 1 App. Cas. 701; Batton Pooll v. Kennedy, 
[1907] 1 Ch. 256. 


W 

(d) 

I 


310, 310. 

Proud V. 


Bates 
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Vein. 

Seam. 

Colliery. 


Minerals. 


mines is severed from the title to the surface. Whether such an 
instrument be a grant (t), lease (k), or Act of Parliament (Z), the 
effect is to sever the land into parallel layers (m). By a species of 
analogy open workings of minerals, such as iron, usually got by 
underground workings, are commonly called mines (n). 

The meaning of the word “ mine ” may bo varied by the context 
in which it is found (o). 

A quarry, equally with a mine, is an excavation made for the 
purpose of getting minerals. The true distinction between them 
appears to be that a quarry is primarily an open surface working (p). 
But if substances usually got by open workings are got by under¬ 
ground workings, such workings may nevertheless for certain 
purposes be mines (q). 

A vein or lode is a tabular body of mineral which has been 
formed subsequently to the rocks which inclose it (r). 

A bed or seam is some special member of a group of stratified 
rocks (a). 

In its legal sense the v.ord “ colliery ” includes, or may include, 
the seam or seams of coal being worked as one enterprise together 
with the workings and apparatus necessary for getting the coal, and 
the business of getting and disposing of the coal worked (t). 


Sbot. 2 .—Terms Descriptive of Mineral Substances. 

1287. There is no general definition of the term “ mineral,” Any 
substance which is part of the natural formation of the earth (a), 
except the common soil or rock of the country (Z>), may be a mineral. 


(i) Ramsay v. Blair (1876), 1 App. Ous. 701. 

(ft) Hamilton (Duke) v. Graham (1871), L. R. 2 Sc. & Div. 166; Proud y. Bates 
(1865), 34 L. J. (m.) 406, 411. 

(Z) B(dlacorkia\ Stiver, Lead, and Copper Mining Co. v. Harrison (1873), L. E. 
6 P. 0. 49. 

(m) Eardley y. Granville (1876), 3 Oh. D. 826; sea also Rttabon Brick and Terra 
('otta Go. V. Great Western Rati. Co., [1893] 1 Ch. 427, 0. A.; Batten Pooll y. 
Kennedy, [1907] 1 Ch. 266. 

(n) Glasgow [Lord Provost and Magistrates) y. Farit (1888), 13 App. Caa. 
651. 

(o) Midland Rail. Co. y. Haunchwood Brick and T^e Go. (1882), 20 Ch. D. 
662, 656; Glasgow [Lord Provost ami Magistrates) y. Farie, supra, at p. 675. 

(p) Daruill v. Roper (1865), 3 Drew. 2W ; Glasgow [Lord Provost and Magis¬ 
trates) y. Farie, supra; Bell y. WPton ( 1866), 1 Ch. App. 303, 308; Errmgton 
T. Metropolitan District Bail. Co. (1862), 19 Ch. D. 569, 671, 0. A. For statutory 
definitionB of quarry, see nolo ($), p. 634, post. 

(q) R. y. Sedgley {Tnkahitants) (1831), 2 B. A Ad. 66 (limestone); R. y. 
Duns/ord (1836), 2 Ad. & El. 668 (freestone); R. v. Brettell (1832), 3 B. & Ad. 
424 (clay); Cleveland (Duchess Dowager) v. Mryrick (1887), .37 L. J. (CH.) 125 
(slate); Sim y. Evans (1876), 23 W. R. 730 (slate); compare Jones v. Cwmorthen 
Slaie Co. (187^, 6 Ex. D. 93, 0. A. 

(r) Foster, Elements of Mining and Quarrying, p. 3. 

M Ihtd, p. 2. 

“ (<) County of Oloueester Bank y. Rudry Merthyr Steam and House Coal 
OoUiery Co.. [1895] 1 Ch. 629, 0. A.; Chaytor y. Trotter (1902), 87 L. T, 33, 36, 
0. A.; see Hodgson y. Field (1806), 7 East, 613, 620. 

(а) Mwes y. Brigg Oat Co. (1886), 33 Ch. D. 662; Boileau y. Heath, [1898] 
2 Ch. 301; Scott v. Midland Rail. Co. (1897), 13 T. L. R. 398. 

(б) Glasgow [Lord Provost and Magistrates) y. Forte, supra ; Ormt Western 
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ftnd in construing a document or an Act of Parliament (c) it is a Bxot. a 
question of fact whether any given substance is a mineral or not (d). Temui 
The test is what, at the date of the instrument in question, the word Desoiiptlve 
meant in the vernacular of ,the mining world, the commercial world, ot MJA^nd 
and landowners (e); but there are other considerations to be taken into B^bstanoes- 
account. The word “ mineral ” is susceptible of limitation or expan¬ 
sion, according to the intention with which it is used (/). The inten¬ 
tion may be inferred from the document itself or from consideration 
of the circumstances in which it was made. In the case of the 
document itself the inference may be drawn from a comparison of 
other parts of the document (g), or from the immediate context (h). 

Itailway v. CarpaUa United (Jhina Clay Go., Ltd., [1910] A. 0. 83 ; Nmth 
British Railway v. BudhiU Coat and Sandstone Co., [1910] A. 0. 116; Oreat 
Western Railway v. Blades, [1901] 2 Ch. 624 ; Re Todd, Burleston <fe Co. y. North 
Eastern Railway, [1903] 1 K. B. 603, 0. A. 

(c) Great Western Railway y. CarpaUa United China Clay Co., Ltd., 
supra; North British Railway y. BudhiU Coal and Sandstone Co., supra. 

The dicta of Loid Watson in Qlasgow {Lord Provost and Mayistrates) y. Farie 
(1888), 13 App. Cas. 657, at p. 674; and of Lord llEitsciiELL in Midland 
Rail. Co. and Kettering, Thrapston and Huntingdon RaU. Co. v. Robinson (1869), 

15 App. Cub. 19, at p. 27, to the effect that instruments between private parties 
are sxibjpot to ditlorent rules of construction from statutory enactments cannot 
ho considered law. 

(d) Great Western Railway y. CarpaUa Uniteil China Clay Co., Ltd., supra; North 
British Railway V. BudhiU Coal and Sandstone Co., supra; Staples v. Young, 

[1908] 1 I. 11. 136, C. A.; George Skey A Go., Ltd. y. Parsons (1009), 101 L. T. 

103 ; Symington v, Caledonian Rail. Co., [1911 ] W. N. 231, H. L. 

(e) lieort v. QtU (1872), 7 Ch. Ato- 699, per James, L.J., at p. 719, 
approved by Lord IlALSBTmy, L.O., in Glasgow {Lord Provost and Magistrates) v. 

Fane, supra, at p. 669, and adopted in North British Railioay v. BudhiU Goal 
and Sandstone Co., siijrra , and see title Leeds AND Otueb Ihstkumbnts, 

Vol. X., pp 436 el seg. The definition given by Mellisii, L.J., in Jlext 
V. Gill, sup) a, at p. 712 (followed in Jersey {Karl) v. Neath Poor Law Union 
Oiiardiuva (1889), 22 Q. B. L. 555, 0. A. ; Johnstone y. Crompton & Co., 

[1899] 2 Oh. 190; Oreat Western Railway v. Blades, [1901] 2 On. 624; and 
with modifications in Glasgow (Lord Provost and Magistrates) v. Fane, 
supra, at p. 685 ; and Oreat Western Railway v. CarpaUa United China 
Clay Co., Ltd., [1909] 1 Oh. 218, 0. A.), cannot now bo oonaidered of any 
authuiity. The numerous cases in which specific substances have been decided 
or assumed to be minerals must be considered as decisions on the particular 
facts; see for instance, Bell v. Wilson (1866), 1 Oh. App. 803 (freestone); Mid¬ 
land Rail. Co. V. Checkley {\M1), L. li. 4 Eq. 19 (stone); A.-G. for the Isle of 
Man V. Mylehreest (1879), 4 App. Cas. 294, 306, P. C. (clay and sand); Kmngion 
V. Metropolitan District Rail. Go. (1882), 19 Ch. 1). 669 (clay and gravel); Loose- 
more V. Tiverton and North Devon Rati. Co. (1882), 22 Oh. L. 25, 0. A. (clay), 
reversed (1884), 9 App. Cas. 480; Midland Mail. Co. v. Rawnehwood Brwk and 
Tile Co. (1882), 20 Ch. D. 652 (clay); Tudter v. Linger (1883), 8 App. Cas. 508 
(flints); liobinsony. Milne {IBM), 63 L. J. (CH.) 1070 (brick-earth); Jersey {Kail) 
y. Neath Poor Law Union Guardians, supra (brick-earth and clay); Shaftesbury 
v. Wallace, [1897] 11. B- 381 (brick-oaith); Trinidad Asphalt Co. y. Ambard, 

[1899] A. 0. 594, P. C. (pitch); Ftahbourne v. Hamilton (1890), 26 L. B. Ir. 483, 

C. A. (limestone); see also North British Railway v. BudhiU Coal and Sandstone 
Q}., supra (sandstone); Caledonian Rail. Co. v. Qlenboig Union Fireclay Co., [19111 
A. C. 290 (ur^ay); Caledonian Rail. Co. v. Symington, QOH] S. 0. 662; reversed 
Symington v. Caledonian Rati. Go., [1911] W. N. 231, H. L. (freestone), the last 
three cases being decisions on the Bulways Clauses Consolidation (Scotland) Act, 

1845 (8 & 9 Viot, c. 33). Each case depends on its own circumstances. 

(/) Qlasgow {Lord Vrovost and Magistratu) y. Farie, supra, per Lord Watson, 
atp. 675. 

( 9 ) Roase {Earl) v. Wainman (1846), 14 M. & W. 869. 

(A) A.-O. for the Isle of Man v. Mylehreest (1879), 4 App. Cas. 294, P. C. 
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SotfacA 


Bnbtoil and 
land. 


Soil 


saoT. 2. The word mosfc commonly found in immediate collocation with th^a 
Tenna woid ‘‘ minerals " is the word “ mines,” as in the phrase “ mines and 
Desoripthre minerals,” or its equivalent (%) ” mines of minerals ” (k). Althdu^ 
of Mineral the word ” mine ” primarily refers to underground workings, yet lb 
Su bstan oes. nged it does not narrow the meaning of “.minerals,” and the phrase 
pnmd facie includes minerals which can only be got by surface work* 
mgs (1). Moreover the fact that the owner of the minerals i§ not* 
entitled to get minerals by surface workings is not sufficient to restrict 
the meaning of minerals (rn); but the meaning may be restricted by 
proof of a custom the existence of which is incompatible with the 
primd facte meaning (n), or by the particular circumstances of the 
case being such as to lead to the inference that all minerals cannot 
A have been intended to be referred to (o). 

The word “ minerals ” does not comprise the cubical space 
occupied or formerly occupied by mineral substances, although the 
word “ mines ” does (p). 

Sect. 8.— Svrfaee, St^eotl, Land etc. 

1288. In addition to the actual plane surface, the word “ surface ” 
may include all the land except the mines {q) or the soil overlying 
the minerals (r). 

The term “ subsoil ” includes everything from the surface to the 
centre of the earth («), and prvmd facie “ land ” or “ lands ” include 
everything on or under the soil (t). The meaning of the word “ land ” 
has in some cases been held to be restricted by the context (a). 

The term “ soil ” is co-extensive in meaning with the term 
“ land ” (&), and similarly its meaning may be restricted by the 
context so as to exclude the mines (o). 

(0 Great Western Railway v. Carpalla United China Clay Co., Ltd, [1910] 
A. C. 83, per Lord Maonaqiitek, at p. 85. 

(k) Eaiiwaya Olauses Consolidation Act, 1845 (8 A 9 Vict. c. 20), s. 77; 
Waterworks Glauses Act, 1847 (10 & 11 Yict. c. 17), s. 18. 

(Q Ilexty. Gill (1872), 7 Oh. App. 699; Glasgow [Laid Rrovoat and Magis¬ 
trates) y. Fane p868), 13 App. Gas. 657, 690; Midland Rail. Co. and KeRering, 
Thrapston, and bvmtingdon Rad, Co. y. j^btnson (1889), 15 App. Gas. 19. 

(m) £dl y. Wilson (1866), 1 Gh. App. 303; Hext y. GUI, supra. 

(n) A.-G, for the Isle of Man v. Mylchreest (1879), 4 App. Gas. 294, P. 0.; Tucker 
V. Linger (1883), 8 App. Gas. 508. 

(o) DarvtU v. Roper (1855), 3 Drew. 294. 

(p) Ramsay y. Blair (1876), 1 App. Gas. 701; Ballacorkish SUver, Lead, and 
Clipper Mining Co. v. Jlarrison (1873), L. B. 5 F. 0. 49; see Baiten Fooll y. 
Kennedy, [1907] 1 Gh. 256. 

i g) Pountneg y. Clayton (1883), 11 Q. B. D. 820, 839, 840, 0. A. 
rj Humphries y. Brogden (1850), 12 Q. B. 739. 
s) Cox V. Glue (1848), 5 C. B. 533. 

t) Newiamen v. Coulson (1877), 5 Gh D. 133,142, 0. A.; Shop. Touch., ed. 
Preston, 90; CampRtll y. Leach (1775), Amb. 740, 74A The word "lands” as 
used m the Bailways Clauses Cbnsohaation Act, 1845 (8 A 9 Yiot. c. 20), s. 6, 
includes mines; see Smith y. Great Western Rail. Co. (1887), 3 App. Gas. lt{A 
So also m the Waterworks Olanses Act, 1847 (10 & 11 Yiut. c. 17), s. 6; ^ 
Holhdayy. Wakefield Corporation, [1891] A. 0. 81. 

(a) Thunby y. Brierclrffe-vnRi-Katwistie (Churchwardens etc,), [1895] A. 0. 

32: see B. v. West Ardsley (InhabiUmUi) (1863), 4 B. A S. 95, 

(h) Towtdey y, Gibson (1788), 2 Texm Kep. 701; Pretty y. Solly (1859), 26 Beav. 
606; Wakefield v. Buedeueh (Duke) (186^ L. B. 4 Eq 613. 

(c) Pretty y. Solly, supra , Buedeueh (Buke) y. Wakefield (1870), L. B. 4 H. L. 
37f • I 
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The words “ close ” (d), “ tenement ” («), and “ hereditament ” (/) 
are sufficiently wide to include the mines. 

Sect. 4. —Open jmd New Minet or Quarries. 


SaoT 8. 

Sorfooe. 
Subsoil, 
Land etc. 


1289. A mine is said to be open when it has been devoted by a tcMment, 
person lawfully entitled to do so to the purpose of making a profit iiereditament. 
by the working and sale of the minerals therein (p). The question Minca when 
what is an open mine derives its importance from its bearing upon 
the rights of limited owners Qi). The mine, if open at the time of 
the creation of limited estates, remains an open mine (i), and a mine 
may be opened, during the subsistence of the limitations under which 
such estates arise, either by a person having an estate enabling him 
to do so, as a tenant in tail in possession {k), or a person specially 
empowered, as a trustee having power to work (Z) or lease mines {vi). 

The rules which apply to mines apply similarly to quarries (w) and 
other open workings, such as brickfields (o) or gravel pits (p). 


1290. Whether a mine is open or not is a question of intention (q), a qaestion of 
and the intention may bo evidenced in various ways. If the mine 
has been worked and the produce sold it is clear that it is open (r), 
even if no profits have been made (s). It is open if it is included 
in a lease, reserving a share of profits, under which the lessee has 
worked (t), or in an agreement for a lease under which a dead rent 
has become payable (u ); or if a proper working shaft has been sunk 
to the seam (x). 

It is not every working that will render a mine or quarry open ; Not every 
thus, if the working bo wrongful (a), or purely experimental (6), or for working 
a restricted purpose, as for fuel or to repair a particular tenement (c), 


(tZ) Cox V. (five (18'18), 6 C. B. 533 ; soo title Landlokd AND Tenant, 
Vol. XVIIT.. p. 412. 

(e) Looseinore v. Ttverton and North Devon Rail. Co. (1882), 22 Oh. D. 25, 43,. 
0, A 

I f) Dunn V. Birmingham Canal Co (1872), L. E. 8 Q. B. 42, 48, Ex. Ch. 
y) Elias v. Urijith (1878), 8 Ch. D. 521, C. A. 

A) Soo p. 514, j>ost; and see, generally, title Sktti.events. 

») (freville-Nugent v. Mackenzie, [1900] A. 0. 83. 

k) Clavering v. Clavertng (1726), 2 P. Wins. 388; see p. 511, post. 

1) Ghaylor v. Trotter (1902), 87 L. T. 33, C. A. 

m) Daly v. Beckett (1867), 24 Beav. 114 ; Coivley {Earl) v. Wellesley (1866), 
Ij. E. 1 Eq. 656; Campbell ▼. Wardlavf (1883), 8 App. Can. 641. 

(n) Elias V. (IriJJHh (1878), 8 Ch. D. 621, C. A., affirmed on another point, sub 
nom. Elias v. Snowdon Slate Quarries Co. (1879), 4 App. Cas, 454. 

(o) Coivley {Earl) v. Wellesley n866), L. E. 1 Eq. 656. 

(p) Huntley v. Russell (1848), 13 Q. B. 572. As to bogs, see Coppmgtr 
V. (lubbins (l'846), 3 Jo. & Lat. 397. 

(q) Chaytor v. Trotter, sujn-a. 

m Elias V. Snowdon Slate Quarries Co., supra, per Lord Selbobne, at p. 465. 
fa) Elias v. Griffith, supra. 

If) Elias V. Snoiodon Slate Quarries Co., supra. 

(u) Re Kenuys-Tynte, Kemeys-Ti,iite v. Kemeys-Tynte, [1892] 2 Oh. 211; see 
Stoughton v. Leigh (1808), 1 Taunt. 402. «■ 

(a:) Chaytor v. Trotter, supra. 

\a) Bartldt r. Phillips (1869) 4 De O. & J. 414, 0. A.; Ecclesiastical Com¬ 
missioners V. Wodehouse, [1895] 1 Ch. 552. 

{b) Chaytor v. Trotter, supra. 

(c) Eluis V. Snowdon Slate Quarries Co., supra. 
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Beot. 4. niine ia not open. The grant of a limited right, as for instance 
Open and a grunt to tenants of the right to scrape or scour for coal on 
New lUnes tho outcrop, is also insufficient (d), and so are workings by a 
or Qntn iflB. person having a statutory right independently of the owner (e). 

When a mine or quarry is open, the sinking of a new pit on the same 
vein or seam, or breaking ground in a new place on the same rock, 
is not necessarily opening a new mine (/); but the sinking of 
a shaft, for the purpose of working a mineral not worked in an 
existing open mine would be an opening of a new mine(^). 
As a rule, the existence of an open mine on one part of an estate 
does not make the other mines open mines (/i). especially where 
the estate is severed by lands in different ownership (i). 

Mine ceasing 1291. It is a question of degree whether a mine once opened, 
to be open. which has not been worked for a time, does or does not cease to be 
an open mine (k). If working ceases for a reasonable period only, 
such as seventeen years, the mine will remain open (i) : so also, 
although working has ceased for a longer period, if such cessation 
be due to an unremunerative market for the produce (m). But if a 
mine has not been worked for 100 years, or has been abandoned for 
the benefit of the inheritance, it ceases to be an open mine (»i). 


Part II.—Property in Mines. 


Sect. 1. —Pnmd facie Ownership. 

Surface 1292. The ownership in the mines Under land may be Severed from 

^md/anie ownorship of the surface (n ); and the mines so severed are a 

property in Separate tenement, capable of being held for the same estates as 

mines. Other hereditaments (o) and with the like incidental rights of owner¬ 

ship (p). The severance may bo effected by conveyance (q) or by Act 


fd) Stepney v. Chambers, [1866] W, N. 401. 

(c) Hurdley ▼. Russell (1849), 13 Q. B. 672; see Ross v. Adcock (1868), L. E. 
3 0. P, 658. ' 

(/) Elias V. Snowdon Slate Quarries Co. (1879), 4 App. Cas 454; Clanenng v. 
Clavering (1726), 2 P. Wma. 388; Spencer v. Seurr (1862), 31 Beav. 331; ''^ruiley 
(Earl) V. Welhslcy (1666), L. B. 1 Eq. 656 ; Bagot v. Bagot, Legge v. Legge (1663), 
32 Boav. 509. 

(fli) Spencer v. Seurr (1862), 31 Leav. 334. 

(A) Campbell v. Wardlaw (1883), 8 App. Gas. 641. 

(*) Re Maynard's Settled Estate, [1899] 2 Oh. 347. 

(k) Bagot t. Bagot, Legge v. Legge, supra ; QreuiUe-Nugent t. Mackenzie, [1900] 
A. 0. 83 : see Yiner v. Vaughan (1840), 2 Beav. 466. 

«) Re Ohaytor, [1900] 2 Oh. 804. 

(m) Bagot v. Bagot, Legge v. Legge, supra. 

(n) Bar7tes v. Mawson (1813), 1 M. & S. 77; Rowe v. Oren/el (1824), By. & M 
M6 ; Harris v. Ryding (1839), 5 M. & W. 60 ; Cox v. Clue (1848), 5. 0. B. 638 
ffumphries t. Brogden (I860), 12 Q. B. 739; Keyse v. Powell (1853), 2 E- & B! 
132i 

(o) Port y. Turton (1763), 2 Wile. 160. As to sucli estates, see title Beal 
Pbopeety and Chattels Beal. 

(p) Hamilton (Duke) v. Graham (1871), L. B. 2 Sc. & Div. 166: Seaman y. 
Finodw (1810), 16 Ves. 390. 

(q) Mauris y. Ryding, supra; Cox y. Glue, supra. 
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of Parliament (r). In the absence of evidence the severance may be 
inferred from a long and continuous coarse of enjoyment of the 
mines by persons other than the owners of the surface (a). 

Although the mines may ihus be a separate tenement, yet primd 
facie the owner of the surface of land is entitled ex jure natura to all 
beneath it (6), except mines of gold and silver (c); and it is immaterial 
that the owner has only a title acquired by acts of ownership on the 
surface (d). If an estate in fee simple in land is acquired by enlarge¬ 
ment of a long term, the estate thus acquired includes the mines if 
not already severed at the time the enlargement is made (c). 

1293. Proof of ownership of the mines under any parcel of land 
does not raise any presumption or afford any ovidence regarding 
ownership of the surface (/). 

Sect. 2. —Conditions of Surface affecting Property. 

Sub-Seot. 1. —Highway a. 

1294. Primd facie mines situate beneath a highway are owned by 
the owners of the land adjoining the highway on either side, the 
point of division being the centre of the road {g). The presumption 
is a deduction from the doctrine that a conveyance of land bounded 
by a highway passes the soil of a moiety of the highway (/t). The 
presumption does not apply in the case of a railway (i), nor in the 
case of roads set out under an Inclosure Act. In the latter case 
the property in the mines primd facie remains in the lord of the 
manor {k). 

The rights of the owners of mines under land taken for the 


(r) E.g., severance ol mines from surface has boon effected by numerous 
Inclosure Acts ; soo title Commons and Eiania of Common, Vol. IV., p. 535. 

(а) Howe V. Grenfel (1824), & M. 390; Cox v. Clue (1848), 6 0. 11. 633; 

and see title Evidencf., Vol. XllL, p, 442. 

(б) Mowbotham v. Wtlaon (1860), 8 H. L. Cas. 348; Caae of Mines (1508), 1 
Plowd. 310, 336. This presumption is incidentally roferrod to in numerous 
cases; see, e.g., Curtis v. Daniel (1808), 10 East, 273; Rowe v. Orenfel, supra; 
R. V. FiU (1833), 6 B. & Ad. 565; Rogers v. RrenUm (1847), 10 Q. B. 26; 
Pountney v. Clayton (1883), 11 Q. B. D. 820, C. A. 

(c) Caae of Jiftnea, supra. Mines oC gold and silver are royal mines, and are 
vested in the Crown. Eor the law affecting royal mines, see title CONSTITF- 
TiONAi Law, Vol. VII., pp. 116—118. 

(d) Seddon v. Smith (1877), 36 L. T. 168, C. A. 

(<) Conveyancing and Law of Property Act, 1881 (44 & 46 Viet. o. 41), 
8 65 (6). 

(/) Tyrwhitt v. Wynne (1819), 2 B. & Aid. 654. 

(a) Ooodtitle d. Chester v. Alker (1757), 1 Burr. 133; Batrd v. Tunbridge 
Wals Corporation, [18941 2 Q. B. 867, C. A., per A. L. Smith, L.J., at p. 883; 
and see, generally, title Highways, Stubets, and Beidqbs, Vol. XVI., 
ppf.' 61—65. 

(A) Ghamher Colliery Co. v. Rochdale Canal Ch., [1865] A. 0. 664, per Lord 
MacnAGHTSK, at p. 585. 

(i) Thompson v. Hickman, [1907] 1 Ch. 550. 

(A) Seddon v. Smith, supra. The ownership of the mines is often a question 
of &e construction of the particular Act; see Poole v. Hnakisson (1843), 11 
M. & W. 827; Haigh v. West, [1893] 2 Q. B. 19, 29, C. A.; and title 
Commons and Bights of Common, Vol. IV., p. 565. • 


SaoT. 1. 
PrimAfiude 
Ownenbip. 


Noprijod 
facie right of 
mine-owner 
to surface. 


Mines under 
highways. 
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Bbct. 3. 
Conditions 
of Surface 
affecting 
Property. 


Mines lien^'oth 
nvciH and 
geashore. 


Lands held 
by limited 
owners. 


purposes of widening highways (Z), under land forming the site of 
highways stopped up and sold (m), under land used for any turn¬ 
pike road (n), under certain disturnpiked roads or highways which 
have or become vested in any urban isanitary authority (o), and 
under or adjacent to any road under or across which electric lines 
are laid (p), are protected by statute. 

Suii-Sect. 2 .—Rivert and Seashore. 

1295- The mines beneath the bod of a non-navigable river belong 
p-imd facie to the owners of the adjoining lands as owners of the 
bed of the river {q). Mines under navigable rivers (r), under the 
shore between low-water mark and ordinary high-water mark (known 
as tho foreshore) (a), and under the bed of the sea adjoining the 
shore (t) belong, piimd fade, to the Crown as the owner of the beds 
of navigable rivers, of the foreshore, and of tho bed of the sea. 
Mines under the foreshore may, hbwever, bo shown to belong to the 
adjoining owner (n). 

Sect. 3. —Property where Ownership is TAviited. 

1296. Where mines, whether as part of the land or as a separate 
tenement, are held for an estate for life or for years or from year 
to year, the right of possession in the min^ s, and in the cubical space 
formerly occupied by minerals which have been worked, is vested 
in the tenant for lifo(f») or termor (c) or tenant from year to year (c), 
as the case may bo, and the inheritance is vested in the remainder¬ 
man or reversioner. 


(i) Highway Act, 1835 (5 & 6 Will. 4, c. 50), b. 82; see title Iliaii ways, 
Streets, and Bkidges, Vol. XVI., p. 105, 

(m) Turnpike Eoada Act, 1822 (3 Goo 4, c. 128), r. 88 . 

fn) Turnpike Hoade Act, 1827 (7 & 8 Geo. 4, o. 24), b. 18. 

(o) Highways and Locomotives (Amendment) Act, 1878 (41 & 42 Viot. c. 77), 
s. 27, referring to highways becoming vested in a local authority by virtue of 
the Public Health Act, 1848 (11 & 12 Viet. c. 63), s. 68, and tho Lhibhc ilealth Act, 
1875 (38 & 39 Vict. o. 55), s. 149; and see title IIighways, Streets, aki) 
Bkidges, Vol. XVI., pp. 66, 68, 102, 169. Tho minerals must be got so as not 
to damage tho road (boo A.-O. v. Conduit Cdliny Co., [1895] 1 Q. B. 301). 
If the road is damaged the measuie of damagos is the cos-t of iiiakic;’ an 
equEillv commodious road(Lodye Holes Colliery Co., Ltd. v. Wedneshury CorjM.ra. 
Uon, [1908] A. 0. 323). 

f p) See title Blectkio LIaIITI^a and Power, Vol. Xn., p. 585. 

(g) Chamber Colltery Co. v. Rorhdale Caiuil Co., [1895] A. C. 564; and see 
title Waters and Watercourses. 

(r) Lyon v. Fishmongers’ Co. (1876), I App, Gas. 662. 

(j) V. Andreto (1826), 3 Man. & By. (k. b.) 329, n.; A.-G. v. Chambers 
(1854), 4 Do G. M. ■& G. 206; see Grown Lands Act, 1866 (29 & 30 Viot. o. 62), 
8 . 21 . 

(f) A.-O. V. Chamhtra, supra, 

lo) A.-Q, V. Hanmer (1858), 27 L. J. (oh.) 837. 

(h) Attersoll v. Stevens (1808), 1 Taunt. 1835; Leutis y. Sranthwaite (1831), 2 
B. & Ad. 437; JTeysey. Fowell (1853), 2 E. & B. 132; and see pp. 615, 62.3, 535, 
post, and, generally, titles Bead Property and Ghattees Bead ; Settlements. 

(r) Eaine y. Alderson (1638), 6 Scott, 691; MUne y, Taylor (1850), 16 L, T. 
( 0 . a.) 172. 
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Sect. 4. —Property afeeted by Tenure of Surface. 

1297. Apart from special cuHtom, the property in the mines and 
minerals in or under lands of copyhold (d) and customary free¬ 
hold (e) tenure is vested in the lord of the manor and the right of 
possession in the tenant, and the lord cannot enter and work the 
mines without the consent of the tenant. The tenant may thus 
maintain trespass against the lord(/’) or a stranger {g) entering 
upon the minerals without consent, and his interest in the minerals 
is an estate in the land (/t) which may be excepted on a surrender (i). 
The vacant space created by working minerals is subject to the same 
rights of property and possession as the^same space when occupied 
by minerals (k). 

Special customs may give to the lord and tenant rights differing 
from those prinid facie appertaining to their respective positions. 
Thus the lord may be entitled to get mines without the consent of 
the tenant (1), or the property in the minerals may be vested in 
the tenant (m), or the lord may have a limited (w) or unlimited (o) 
right to get, or to get and dispose of, the minerals. 

1298. On enfranchisement at common law mines and minerals 
pass to the tenant as part of the freehold (jO- If» however, tlje 
enfranchisement is made under the Copyhold Act, 1894 (q), the 
respective rights of the lord and tenant to mines and minerals 
remain unaffected, in the absence of express consent. 


(d) Player V. Roberto (W3l), W. Jo. 243; R<>wnev. Taylor (1808), 10 East. 
189; Orey v. Northumberland {Duke) (1809), 17 Vfl«. 281; Leuna v. liranth- 
watte (1831), 2 B. & Ad. 437; Dearden v. Kvane (1839), 8 L. J. (EX.) 171; 
Dowser y. Maclean (1800), 2 De O'. E. & J. 415 ; Eardley y. Granvtlle (1870), 3 
Ch. D. 826; A.-O. v. Tomltne (1877), 6 Oh. D. 750 ; and see title Coi'Y- 
noLUS, Vol. Vni., pp. 22—24. 

(«) Winchester {lhahop) v. (1718), 1 P. Wins. 406; Portland {Duke) y. 

Hill (1866), Ij E. 2 Eq. 765. The fact that in particular lauds the minerals are 
worked by the loid and not by the tenant is evidence that the frooliold is in the 
lord ; see liroum v. ItawUna (1806), 7 East, 409. 

i f) Bourne y. Taylor, aupra. 

g) Lewie v. Branthwaiie, supra, 

h) Eardley v. Granville, supra. 

i) Angleaea {Marquis) v. Hatherton (Lord) (1842), 12 L. J. (ex.) 67, per 
Parke, B., at p. 61. 

(A) Eardley v. Granville, supra; Bowser y. Maclean, supra. 

{1) Bourne y. Taylor, supra; Eardley v. Granville, supra; A.-G. v. Tomhne, 
supra. 

(m) Doe d. Condly v. Vernon and Vyse (1804), 5 East, 51; Keyse y. Powell 
(1853), 2 E. & B. 132; Phillips v. Eomfray, Eothergdl y. Phillips (1871), 
6 Oh. App. 770; Moggridge y. Hall, Llanover {Lady) y. llomfray, Phillips v. 
Llanover {Lady) (1880), 13 Ch. D. 380, 

(b) Portland {Duke) y. Hill (1866), L. B. 2 Eq. 765 (a case of ouatomary 
freeholds). 

(o) Salisbury {Marquie) t. Oladatone (1861), 9 H. L. Cos. 692. 

\p) Toumley v. QiDson (1786), 2 Term Eep. 701; see title CofTBOLDS, 
YoL VIII., p. 114. 

( 7 ) Copyhold Act, 1894 (57 & 58 Viet. e. 46), s. 23; see title Coptholtjs, 
Vol. Vin., p. 127. As to the ownership of minerals under the waste of a 
manor, see titles Commons and Eights of Common, Vol. IV., pp. 603 et aeq.; 
Copyholds, Vol. VIII., p. 24. 
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Property 
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Owner In fee 
simple or in 
fee tail 


Srot. 6 .— Property presumed from Acts of Ownership. 

1299. Acta of ownership exercised over mines or quarries may, 
apart from statute, in the absence or inadequacy of rebutting 
evidence, give rise to a presumption of ownership (r), even in favour 
of a mere wrongdoer or trespasser (s), or if exercised during the 
statutory period may support a statutory title (f). There may also 
be evidence of a custom regarding the working of minerals in a 
manor {u) or some other area (a) wherein customary rights prevail. 

1300. As the act of working minerals constitutes a removal, pro 
tanto, of that which gives a particular place its value, the question 
arises how far constructive possession of a wider area can be 
inferred from actual possession of a limited areaffc). Thus, acts 
of taking or dealing with minerals under certain lands are 
evidence of the ownership of the minerals under other lands 
within the same boundaries (c ); and, if possession is taken under a 
document, constructive possession will be inferred of so many 
seams (d) or such areas (e) as are intended to be comprised in 
the document; but mere trespass on a neighbouring mine for 
more than twelve years gives no title to such mine (/). Generally, 
where title is established or evidenced by lapse of time, con¬ 
structive possession of an area wider than that actually worked 
will only be inferred in cases where such inference is necessary to 
give effect to contractual obligations or to preserve the good faith 
and honesty of a bargain (y). 


Part III.—Right to Work Mines and Quarries. 

Shot. 1. —Rights Dependent on Extent of Owner's Interest. 
Sub-Seot. 1. —Aiaolute Owners. 

1301. A tenant in fee simple may work mines and dispose of the 
produce at his pleasure, even though subject to an executory 




Tfanmer v. Chance (1865), 4 De G. J. & Sm. 626. See title Evidence, 
Vol. XIII., p. 442. 

Aahton v. Stock (1877), 6 Oh. D. 719. 

Thew V. Wingulx (1862), 10 B. &. S. 714; Smith v. Stocks (1869), 10 B. & S. 
see title Limitation of Actions, Vol. XIX., pp. 109, 111. 


701; 


(u) Warrtek v. Queen's CoUege, Oxford (1871), 6 Ch. App. 716; Heath v. Deane, 
[1905] 2 Ch. 86, 93. As to proof, we title COMMONS AND Eights of Common, 
Vol. IV., pp. 472, 491. 


Si 


A.-G. V. Mathuu (1858), 4 E. & J. 679. 

See title Boundaries, Fences, and Party Walls, Vol, III., pp. 141, 
148, 149. 

(c) Barnes v. Mawson (1813), 1 M. & S. 77 ; Tyrwhitt ▼. Wynne (1819), 2 B. & 
Aid. 554 (waste of manor); Doe d. Falmouth {Earl) v. Alderaon (1836), 1 M. & W. 
210 (tin bounds); IFtid! v. HHt (1842), 11 L. J. (EX.) 285; TayUir v. Parry 
(1840), 9 L. J. (o. P.) 298. 

(d) Low Moor Co. v. Stanley Coal Co. (1878), 34 L. T. 186, 0. A. 

• s) Davie v. Bhmherd (1866^ 1 Ch. App. 410. 

I /) Dartmouth {Earl) v. Spittle (187l\ 19 W. B, 444; Thompson v. Hickman, 
[irof] 1 Oh. 660. 

(a) Qlyn T. HoweU, [1909] 1 Ch. 666, per Eve, J., at p. 678; see M'DonnM 
V. M'Kiniy (1847), 10 1. L. B. 514. As to presumption of ownership of 
submarine ^mines in Scotland, see Lord Advocate v. Wemyss, [1900] A. 0. 48. 



Part III.—Right to Work Minks and Quarries. 

limitation over {h ); and a tenant in tail in posseBSion, inasmuch as i. ' 

he may at any time convert his estate into an estate in fee simple, BlgStfte 
has the like rights (i). The guardian of an infant tenant in tail Oepssdeiit 
may exercise the right of working incident to the infant’s estate (k). on Bxteot of 
Mines belonging to a lunatic may be worked by his committee under 
the direction of the court (J). Interest. 


If the ownership of the mines is severed from that of the 
surface, the owner of the mines has similar absolute powers of 
using as he may think fit the empty space from which minerals 
have been worked (m); and, where for the purpose of ‘properly 
working mines excepted from a grant, roads have been extended 
into the adjoining strata, such owner is entitled to use such roads 
for any purpose {n). If the ownership of minerals only is severed, 
the owner of the minerals has no power to use the empty space 
except for the purpose of getting the remaining minerals (o). 

Sttb-Seot. 2. — Co-otimeri. 

1302. Persons jointly interested in a mine or quarry may be Three 
legally related to each other in three different ways. Thus (1) they icUtion*. 
may be merely co-owners of the property, or (2) they may be co- 
owners of the property and partners in working it, or (3) they 

may form a partnership, the mine or quarry itself being the 
partnership property. 

1303. In the case of mines held by co-owners, each co-owner is Co-owners. 
entitled to enter and work provided he does not take more than 

his share nor work wastefully (p). If he takes more than his 
share he may be made liable in an action for an account (q); but 
in such action he will be allowed the costs of severing the 
minerals and bringing them to bank (r). If there has been actual 
ouster the person excluded may recover mesne profits (a). In case of 
disagreement a receiver or manager will not be appointed, as this 
would involve working under the supervision of the court for an 
indefinite period (t). In taking an account, one co-owner of a mine 


(A) Turner v. WrtffJii (1860), 2 Pe G. F. & J. 234. 
f») A.-O. V. Marlborough {Duke) (1818), 3 Madd. 498. 

(A) Lyddal v. Chtvering (1741), Amb. 371, n.; and see title Znvamtb akd 
ChiIiDKEN, Vol. XVII., p. 131. 

(l) Ex parte Tahhart (1801), 6 Vee. 428; see title Lunatics and Peesons of 
Unsound Mind, Vol. XIX., p. 446. 

(m) Froud v. Dates (^1865), 34 L. J. (oh.) 406; Hamilton {Duke) v. Orakam 
(1871), L. E. 2 Sc. & Div. 166; Great Western Rati. Co. v. Ce/n Ortbbwr Brick 
Co., [1894] 2 Ch. 167. 

i n) Batten FooU v. Kennedy, [1907] 1 Ch. 256. 
o) Ramsay v. Blair (1876), 1 App. Gas. 701. 

p) Job V. PotUm (1876), L. E. 20 Eq. 84 ; see Olyn v. Howdl, [1009] 
In. 666, 677, and Wtlktttson v. Haygarih (1847), 12 Q. B. 837. 

(o) Denys V. Shucklurgh (1840), 4 Y & 0. (ex.) 42 ; Bentley v. Bates (1840), 
4 Y. & 0.'(ex.) 182; Re Smith {Mary) (a Lunatic) (1874), 10 (]h. Am. 79; Adatr 
V. New River Co. and Metropditan Water Board (1908), 25 T. L. 193, 196; 
see also atat. (1705) 4 & 5 Ann. c. 3, which provided lor aocounts as between 
co-owners. 

(r) Roberts v. Eberhardt (1853), K^, 148. 

fs) Denys v. Shuekiurgh (1840), 4 & 0. (EX.) 42. 

{t) Robeys V. Eberhardt, supra; compare J^^s t. Smith (1820), 1 J'ao. A W. 
298. 



612 


Mines, Minerals, Affii Quarries. 


Sect. 1. 
RlghtB 
Dependent 
on Extent of 
Owner’s 
Interest. 


or qunrry who has worked with the consent of the others will be 
given /Uiowances as for necessaries not given to co-owners in 
poBsossion of other species of property (m). Any co-owner can 
assign his share without the consent o{> the others (a), but he is 
not entitled to have the mine sold without such consent (&), except 
in an action for partition or sale (c). 


Partneisin 1304. If co-owners of a mine are partners in the profits and 
profit*. mine itself, their rights and liabilities are determined 

partly by the law of co-ownership and partly by the law of partner¬ 
ship (d). 

Each partner is entitled to take part in the working so long as 
he works properly and does not obstruct nor interfere with the 
others (e ); and he may maintain an action for an account against the 
others without seeking a dissolution (/), but if a dissolution is not 
sought a receiver or manager will not in general be appointed (g). 
If, however, dissolution is asked for, a receiver will be appointed on 
an interlocutory application, provided the applicant shows exclusion 
or interference (h). Each partner who has incurred expense in 
working or preserving the mine is entitled to bo recouped out of 
profits before any division is made (i). If one partner becomes 
indebted to the partnership the others will have a lion on his share 
for the amount of s«ich indebtedness (j). 

If two tenants in common of a mine at their joint expense 
construct a shaft on lands belonging to one of them, money paid by 
a stranger as wayleave belongs to both (/c). 


PartDeTs In 1305. If co-owners are partners both in the mine and in the profits 
mine and their relations generally are regulated by the law of partnership (1). 
profit*. Each partner is entitled to take part in the working so long 

as he acts with due regard to the rights of the other partners (m), 
and each may bind the others by incurring debts for wages 
goods, and supplies necessary for carrying on the mine (n), but not 
by drawing, making, accepting, or indorsing bills of exchange or 


(u) Scott V. Nesbitt (1808), 14 Ves. 438. 

(a) Bentley v. Bates (1840), 4 Y. & C, (ex.) 182; and seo titles Eeal Pao- 
PERTY AND ChAT'PBI/S BEAD; SaLE OF LaND. 

(i) Steivard v. Blaktmiy (1869), 4 Oh App. 603. 

(c) Partition Acts, 1868 and 1876 (31 * 32 Vict. c. 40; 39 & 40 Viet, c, 17); 
see title Paetition. 

(d) See title Paetneesuip. 

(e) Jejferya v. Smtth (1820), 1 Jao. & W. 298; Roberts v. Eberhardt (1853), 
Kay, 148. He may also assign his share without the consent of the other 
partners i^ltentley v. Bates, supra). 

I f) Bentley v. Bates, supra, 
g) Seo titioB Paktnebship ; Beceivees. 

/t) Roberts V. Eberhardt, supra; Lees v. Jtmfs (1857), 3 Jur. (n. s.) 954. 
t) Roberts v. Eberhardt, supra. 

j) Fereday v. Wightwi^ (1629), 1 Buss. & M. 45; Crawsfiay v. Maule (1818), 
wan. 495. 

(i) Clegg v. Clegg (1862), 3 Giff. 322. 

( 1 ) Seo, goneraHy, title Pahtnebship. 

hn) Rowe y. Wood (1822), 2 Jac. & W. 653; Roberts y. Eberhardt, supra. 

(n) Re German Mining Co.^ Ex parte Chippendale (1854), 4 De G. M. & G. 19, 

0. A. , 
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promissory notes (o). A partner is entitled to be repaid money 
advanced by him for the purpose of carrying on the business ( p); 
but there is some doubt whether a partner in a mining partnership 
is entitled to borrow mcmey on the credit of the partnership (g). 
The better opinion appears to be that he is not. 

All proper expenses in working or preserving the mine ought to 
be deducted from the profits before any division is made (r), and 
each partner is liable to contribute in case of loss («), unless the 
loss is caused by the improper conduct of some members of the 
partnership (f). 

A partner may transfer his share either absolutely or by way of 
mortgage, but the rights of the transferee will be those of a part 
owner, including the right to an account, and not those of a 
partner (a), unless by express or tacit agreement he is accepted as a 
partner by the other partners (/>). A mortgagee may enforce his 
security by foreclosure, and in such action may obtain an account 
as at the date of the issue of the writ, but he cannot contest any 
dealings with capital or profits or object to the management of the 
mine before that date(c). If a person who is a mortgagee of a 
share becomes also a partner, his rights as mortgagee will bo 
modified by the obligations he assumes toward the other 
partners (d). 

Any partner in an action for dissolution, and in some special cases 
without asking for dissolution (e), is entitled to the appointment 
on interlocutory application of a receiver and manager, provided he 
can show mismanagement or exclusion (/). 

1306. A person claiming to assert an equitable right with regard 
to mining property, as to a share in a renewed lease {//), must, owing 

(o) Ducarrey v. QiU (1830), Mood & M. 460 ; Bentley v. Batea (1840), 4 
T. & C. (ex.) 182 ; I'htcknease v. Bromilow (1832), 2 Cr. & J. 425 ; Brown v. Byera 
(1817), 16 L. J. (ex.) 112. A pai-tner who signs a bill on behalf of the partner¬ 
ship 18 personally liable thereon {Brown v. Byera, auma)\ as to acquiescence by 
a partner, see llarriaon v. Jleathom (1843), 12 L. J. (c. v.) 282. 

{p) Be Oernuin Mming Co., Ex parte Chippendale (1854;, 4 De Q. M. & G. 19, 
C. A. If one partner becomos indebted to the partnership the others have a 
Lon on his share for the amount of the debt {Fereday v. Wtghtwtck (1829), 

1 Hubs. & M. 46). 

{q) Burmester v. Norrta (1861), 21 L. J. (EX.) 43; Be German Mining Co., 
Ex parte Chippendale, eupra; Dutarrey v. Gill, supra; Brown v. Ktdger (1868), 
28 L. J. (EX.) 66. 

(r) Roberta v. Eberhardt (1853), Kay, 148. 

18) Re German Mining Co., Ex parte Chippendale, supra. 

(t) Thomas v Atherton (1878), 10 Ch. D. 185, C. A. 

(a) Bentley v. Bales, supra; Redmayne v. Forster (1866), L. E. 2 Eq. 467; soo 
Partnership Act, 1890 (53 & 64 Vict. c. 39), s. 31. 

(J) ^eeJ^erya v. Smith (1826), 3 Euss. 168 ; Crawskay v. Maule (1818), 1 
Swan. 495. 

(c) Redmayne v. Forster, supra. In this case, as the other partners had a 
right of pre-emption, it was held that they were necessary paities to the action 
for foreclosure. 

Id) Rowe V. Wood (1822), 2 Jac. & W. 553. 

(e) Sheppard v. Oxenford (1855), 1 K. & J. 491- No order will be made if 
dissolution is not claimed where the application is made on behalf of a lunatic 
{Rowlands v. Evans, Williams v. Rowlands (1861), 30 Bear. 302). 

(/) Roberts t. Eberhardt, supra. 

\g) A partner renewing in his own name a lease of the partnership is a 


BocT. 1.* 

Blgbts 
Dependent 
on Extent of 
Owneii’B 
Interest. 

Expenses of 
working. 


Transfer of 
share. 


Action for 
dissolution. 


Equitable 

owners. 




614 


Mines, Minerals, Quarries. 


‘8*ot. 1 . to the speculative nature of mining property, apply for relief promptly 

Bights other \uae he will be refused on the ground of laches (/t), but this rule 
is not applicable if the applicant has been refused information 
necessary to enable him to decide what course to adopt (t). 

Tnlw Mf Jjaches is not, however, sufficient to bar a legal right (k). Abandon- 
^ . mont must be shown (1), but abandonment will be presumed from a 

Abandon- delay amounting to six years (m). 
mentot 

legal right. Sub-Sect. 3 .—Ovmtrt having Limited InterestB. 


Powers of 1307. The rights of limited owners are governed by the doctrine 
^”n^re to waste (n). 

work mmea. Working new or unopened mines or quarries is waste, but 
working open mines is not waste ; it is enjoyment of the profits of 
the estate (o). The right to commit waste is not incident to the 
estate of a tenant for life(j;) or years (^). Consequently, in the 
absence of express provision contained in the instrument under 
which their estates arise, tenants for life (r) (including in such class 
any person entitled to an estate as tenant hy the curtesy (s) or as 
dowress ( t) or jointress (a )) and tenants for years (b) may work 
opened mines, but may not dig in new mines except for the purposes 
of repairs, improvements, or the like (c). 


trustee of the now lease lor the partnership (Feathtrstonhaugh v. Fenwick (1810), 
17 Ves. 298; Clet^g v. FUihwiek (1849), 1 Mac. & G. 291; Cl^g v. Fdmondaon 
(1857), 8 De Q. M. & G. 787, 0. A.; Clementi v. Hall (1858), 2 De O. & J. 173, 
0. A. ; and see title rAliTWERsnip). 

(A) Senhouee v. ChrtsUan (1795), 19 Beav. 356, ri. ; Norway v. Rove (1812), 19 
Ves 144; PrendergaM v. Turton (1841), 1 Y. & 0. Ch. Ouh. 98; (1843) 13 L. J. 
(on.) 268; Clegg v. Edmmdam, supra; and see title Equity, Vol. XIII., 

p. 168. 

i t) Clemente ▼. Hall, supra, 

k) Clarke and Chapman v. Hart (1858), 6 II. L. Cas. 633. 

1) Clarke and Chapman v. Bart, supra; Palmer v. Moore, [1900] A. C. 293, 
P. 0. 

(m) Rule V. Jewell (1881), 18 Ch. D. 660; see title Limitation of Actions, 
Vol. XIX., p. 170. 

(ji) Oo, Litt. 53 b. As to waste generally, see titles Lawdlohd and Tenant, 
Vol. XVIII., pp. 496 et teq. ; SETrLEMENTS. 

(u) Co. Litt. 54 b : Campbell v. Wardluw (1883), 8 App. Cas. 641; Dash wood v. 
Magniac, [1891] 3 Ch. 306, 327, 0. A. 

(p) Co. Litt. 54 b; v. Pewtl(1724),2 P, Wms. 240; Vinery. Vaughan 

(1840), 2 Beav. 466. 

(g) Co. Litt. 54 b ; Saunders's Cats (1599), 6 Co. Eep. 12 a; Clegg v. Rowland 
(1886), L. H. 2 Eq. 160 ; Elias V. Snowdon Slate Quarries Co. (1879), 4 App. Cas. 
454. It is immaterial that the term is of great duration ; see Elias v. Griffith 
(1877), 8 Ch. I). 521, C. A. 

(r) Saumlera's Case, supra; Clavering v. Clavering (1726), 2 P, Wma. 388; 
Campbell v. Leach (1776), Amb. 740; Viner V. Vaughan (1840), 2 Bear. 466 ; 
Bagot y. Bagot, Legge v. Legge (1863), 32 Beay. 509; Campbell v. Wardlaw, 
supra; Dashwood y. Magniac, supra. 

Cru. Dig., Vol. I., tit. Curtesy, 2nd ed., 168. 

.f Dickin v. Hamer (1860), 1 Drew. & Sm. 284. 

|o) Tracy y. Tracy (1681), 1 Vern. 23. 

lb) Saunders's Case, supra; Astry y. Ballard (1677), 2 Mod. Bep. 193; Clegg y. 
Baumnd, aujra; Elias v. Snowdon Sltde Quarries Co., supra. As to Ireland, see 
the Landlord and Tenant Law Amendment Aot, inland, 1860 (23 A 24 Viet, 
c. 154), 8. 27 
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1308. In conformity with this principle a tenant for life is i' 

entitled to receive the profits from mines worked under a demise Btebts 

made (d) or contracted to be made («) by the settlor, or made in Beiwwltoiit 
exercise of powers given* by the settlor (f) (or by the Settled Land Bitehtol 
Acts, 1882—1890 (y), subject to the statutory limitations), or derived 
from workings of open mines by the trustees of the settlement (fe). ^Merest. 

A tenant for lives (i) or for a term of years (j) renewable for ever Bight to 
is subject to the same rule as an ordinary tenant for life or years. profits of 

If minerals have been worked in and under land held by a tenant “i*^es- 

for life or years, or at will, the tenant may use the empty space 
created by the working in any manner he chooses (k). 

Where mines are included in a residuary devise of realty, a 
tenant for life is entitled to the profits so long as the mines are 
properly retained unconverted by the trustees (Z). If, however, an 
interest in mines of the nature of personal property, such as a term 
of years (wt) or shares in a mining company (n), be included in a 
residuary bequest, it is a question of construction of the will whether 
the property is to be enjoyed in specie (o) or notionally converted 
and interest paid upon the value (p). 

1309. The rights of a tenant for life may be varied by the special 
instrument under which he holds from those normally incident .to provisions of 
his estate. Thus he may be restrained from working open mines (q), settlement, 
or may, by being given an estate without impeachment of waste, be 
enabled to open new mines (r). The fact that a settlement contains 
an express grant of land and mines to the trustees does not enlarge 
the powers of the tenant for life with regard to mines (s). 


(d) Spencer v. Scurr (18f)2), 31 Beav. 334; Miller v. Miller { 1872), L. B. 13 Eq. 263. 
(c) Re Keineys-Tynte ,Kemey8-Tynte v. Kemeys-Tynte, [1892] 2 Ch. 211. 

(/) J)aly T. Jieckett (1857), 24 Beav. 114; Jte North, Oarton v. Cumberland, 
[1909] 1 Ch. 625 ; Chaytor v. Trotter (1902), 87 L. T. 33, C. A. 

{g) Settled Land Act, 1882 (45 & 40 Viet. c. 38); Settled Land Act, 1884 (4\ 
& 48 Viet. c. 18); Settled Land Acta (Amendment) Act, 1887 (50 & .51 Viet, 
e. 30); Settled Land Act, 1889 (62 & 63 Viet. c. 36); and Settled Land Act, 
1890 (63 & 64 Viet. c. 69); see pp. 629, 530, post. 

(A) Cowley {Earl) v. Wellesley (1866), 36 Beav, 636. 

(t) Copptnger v. Gubbins (1846), 3 Jo. & Lat. 397. 

If) Hams V. Copptnger (1827), 1 Hog. 478, 

(ft) Lewis V. Branthivaite (1831), 2 B. & Ad. 437; Keyse v. Powell (1853), 2 B. 
& B. 132; Milne v. Taylor (1860), 16 L. T. (o. s.) 172. 

(l) Be Darnley {Earl), Cltfton v. Darnletf, [1907] 1 Oh. 159; MiUer v. Miller, 
supra; see Wentworth v. Wentworth, [1900] A. C. 163, P. 0.; Re Oliver, Wilson 
V. OKver, [1908] 2 Ch. 74, 78. 

(m) Thurahy v. Thurshy (1876), L. R. 19 Eq. 396. 

Re Bates, Hodgson v. Bates, [1906] W. N. 191. 


b) The cases cited in notes (m) and (n), supra, were examples of onjojment 
in specie. 

{p) Re Woods, Gahellini v. Woods, [IflW] 2 Ch. 4; Re Chaytor, Chador v. 
Htrm, [1905] 1 Oh. 233. The rate of interest is 3 per cent. The income 
arising from the investments of the profits in excess of the inteiest is pay¬ 
able to the tenant for life. See also Wightwide y. Lord (1867), 6 H. L. Cas. 
217 ; and see, generally, title Wnxs. 

(?) Farrand v, Wilson (1846), 15 L. J. (CH.) 41. 

(rj Campbell v. Wardlaw (1883), 8 App. Cae. 641; Be Ridge, Hellard v. Moody 
(1880), 31 Oh. D. 604, 0. A. But a limited owner, though dispimisi^ble for 
waste, may not commit equitable waste {London (Bishop) 


P. Wms. 627); see Rowe v. Wood (1822), 
waste, see title SBTTi.£UEin». 

(«) Whitfield V. SewU (1724), 2 P. Wms. 240. 


2 Joe. ft W. 663. 


V. Web (1719), 1 
As te ^aitahle 
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1310. Similarly, the rights of a tenant for years may be varied by 
the lease under which he holds. If the lease expressly grants “ all 
mines ” he may work new mines; if it grants land with the mines 
tlieioin, and the land contains both open*.and unopened mines, the 
lessee may only work the opened mines ; if, however, there are no 
{)pen mines, the lessee may open new mines (t). An exception of 
“all royalties ” in a lease of land does not diminish the power of 
the tenant to work open mines (a). The rights of a tenant for 
years may be extended by custom (5). 


Meiioi.liwig 1311. A limited owner who exceeds his powers of working may 

waste. fygQ from liability if his workings have in fact improved the 

land. A tenant for life may not, however, deliberately commit 
waste on the plea that improvement is his object (c). 


Ownership 1312. If minerals are improperly worked by a limited owner, 
of minerals jjjg minerals 80 severed, or tlieir value, belong to the first person 
worker ^ entitled to an estate of inheritance. If at the time of working there 
is a person in existence entitled to an estate of inheritance the 
severed minerals immediately become the property of such person (d), 
although his estate be defeasible (e), and although, between his 
estate and that of the person in possession, a life estate without 
impeachment of waste be interposed (/). If at the time of working 
there is no such person in existence, the proceeds of the severed 
minerals are invested and the income accumulated during the 
life of the wrongdoer, and after his death the income of the aggregate 
fund will be paid to the persons (if any) successively entitled, 
whether with or without imijeachment of wasite, to limited interests 
in the estate until some person becomes entitled to an estate of 
inheritance in possession (p). 


Remedies for 1313. In case of improper w'orking the owner of the severed 
improper minerals may bring an action of trover (h) or an action for an 

wor mg. account (i). The latter action will lie, although the plaintiff is not 


(<) Saunders’s Case (1699), 5 Co. Rep. 12 a; Clegg v. Rmvland L. B. 

2 Eq. 160; Dashwood v. Magniac, [189i] 3 Ch. 306, C. A. 

(a) Brown v. Chadwick (1857), 7 I. C. L. R. 101; Listnwel (CoiwifM*) v. 
Otbbinga (1858), 9 I. C. L. B. 223. 

{1) Tucker v. Linger (1883), 8 App. Cas. 508; see, generally, title Custom 
AMD Usages, Vol. i., pp. 221 et seq. 

(c) Jesus College v. Bloom (1745),'Amb. 64; Cojtpinger v. Oubhina (1846), 3 Jo. 
& Lilt. 397 ; Harris v. Ekins (1872), 20 W. R. 999. 

(d) BTitfJleldv. Bewit, supra; Bewick v. Whitfield (1734), 3 P. Wms. 227; 
Bell V. li'tZsoM (1866), 1 Oh. App. 303; Re Barrington^ Oamleii v. Z7 oji( 1886), 
33 Oh. D. 623. 

(e) Me Cavendish, Cavendish v. Mundy, [1877] W. N. 198. 

(/) Pigot V. Bullock (1792), 1 Ves. 479; Re Barrington, Qamlen v. Lyon 
(1886), 83 Ch. D. 623. 

(jg) Bagot v. Baaed, Legge v, Legge (1863), 32 Beav. 609; see Qresley v. 
MousUy (1862), 3 De G. P. & J. 433, 0. A. 

(A) Clavering v. Clavering (1729), Mos. 219; Be Barrington, Qamlen v. Lyon, 
topra; see title Trover and Detinue. 

(i) Jesus Collie v. Bloom, supra; Oarth y. Cdton (1753), 3 Atk. 761 ; Parrott 
V. Palmer (1834), 3 My. & K. 632; Bagot v. Bagot, Legge v. Legge, supra; Wright 
y. Pitt (1870), L. B. 12 Eq. 408. Interest at the rate of 4 per cent, per anniuit 
is ohar^d on the amount found due on taking the account. In the case of a 
deceasM temunt for life interest will usually be charged from the date of death 
and not of the working; see Bagot v. Bagot, Legge v. Legge, supra. 
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entitled to an injunction (A), and is also available against the estate 
of a deceased wrongdoer (Z). Further, if the plaintiff has not dis¬ 
entitled himself by his own conduct (?»), the remedy by injunction 
is available («), although the injury be only threatened (o). The 
same remedies are available in the case of equitable waste (p). 

In case of collusion between a limited owner and a remainderman 
these remedies may be made use of by trustees to preserve 
contingent remainders and to protect the interests of persons not 
in esse entitled to intermediate estates (q). 

In the case of a person not under disability the lapse of six 
years operates to bar the remedy, but such bar does not give any 
right to continue wrongful workings (»•)■ 

Sob-Sect. 4.— Ounera having only Future /nteresta. 

1314. A reversioner or remainderman is not entitled to work 
mines («). If he does in fact work them, the tenant for life is 
probably entitled to have the proceeds invested and to be paid the 
income arising therefrom (f): he may, however, by his conduct 
disentitle himself to any benefit (t). 

Sub-Sect. 5.— Owners having Fiduciary Interests. 

1315. If and as long as any person, who would, but for the 
provisions now stated, be beneficially entitled to the possession of 
any land, is an infant, and, being a woman, is also unmarried, the 
trustees appointed for that purpose by the settlement, or, if none, 
then the persons, if any, who are, for the time being under the 
settlement, trustees with power of sale of the settled land or of 
part thereof, or with power of consent to or approval of the exercise 
of such a power of sale, or, if none, then any persons appointed as 
trustees for the purpose by the court on the application of a 
guardian (v) or next friend of the infant, may enter into and con¬ 
tinue in possession of the land, and may continue the workings of 
mines, minerals, and quarries which have usually been worked (a). 

Apart from these provisions trustees are not entitled, except in 
the execution of powers conferred upon them by the document 
constituting the trust, to work mines or quarries. 

(fc) Jems College v. Bloom (1745), Amb. 64. 

{1) Bagnt V. Bagot, Legge v. Legge (1863), 32 Beav. 509. 

(m) Burrowes V. Hayes (1S34J, Hayos & Jo. 697. 

(«) Flamang’a (7«se (undated), cited 7 Ves. 308; Viner v. Vaughan (1839), 2 
Beav. 466; Ferrand v. Wilson (1845), 4 Hare, 344, 388 ; and see title Injunc¬ 
tion, Vol. XVII., p. 233. The court is unwilling to grant an interlocutory- 
in junction in the case of mines actually being worked (Clavering v. Clavering 
(1729), Mob. 219). 

(o) Oibaon v. Smith (1741), 2 Atk. 182. 

(p) London (Bishop) v. Weh (1719). 1 P. Wms. 527. 

\q) Garth v. Cottm (1753), 3 Atk. 751. 

(r) Mias v. OrifUh (1877), 8 Oh. D. 621, C. A.; see title Limitation op 
Actions, Vol. XIX., pp. 41, 50. 

(s) BuJein V. Hamer (i860), 1 Brew. & Sm. 284; see also Doherty v. ARman 
(1878), 3 App. Oas. 709, per Lord Blackbu-rn, at p. 734. As to estates in 
revorsion generally, see title Beal Paopertt and Chattei,s Ebal. 

i t) Dickin v. Hamer, supra, at p. 298. 

u) See title Infants and Chiddeen, Vol. XVIJ., p. 131, note (g). 
a) Conveyancing and Law of Property Act, 1881 (44 & 46 Viet. Oj 41), s. 42; 
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• Shot. 1. Sph-Seot. 8.— Railway, Canal, and other Statutory Campanieo. 

D^endent Statutory companies, although they may be authorised to 

on Extent of acquire mines, have no power to work them unless such power is 
Owner’s expressly or impliedly conferred on thenf by the legislature (6). 

Interest. 


Statntory 

oompanies. 


Sect, 2. —Rights Dependent on Nature of the Property. 
Stjb-Seci'. 1. —Mortgaged Lands. 


Mortgagors. mortgagor in possession may be restrained from com¬ 

mitting waste if the security is insufficient (c), and if he open a 
new mine or quarry such opening will enure for the benefit of the 
mortgagee {d). 


Mortgagees. 1318. A mortgagee in possession may work open mines (d), but is 
not bound to make any greater expenditure thereon than would be 
made by a prudent owner (c). If the security is insufficient he 
may open and work new mines, but not otherwise (/); and the 
burden of showing that the security is insufficient is on the mort¬ 
gagee ig). If a mortgagee, who is not entitled to do so, works mines 
ho will be charged with the gross receipts and disallowed his 
expenses (k), and he may be charged an occupation rentfi); and 
persons working by his authority may be jointly liable with him {k). 
If, on the other hand, the working is justified, the mortgagee is 
chargeable only with the net profits (1). 

Working at In any case a mortgagee who opens mines speculates at his 

a loss. 


Bee, further, title Infants and finiLDHEN, Vol. XVII., p. 87; and see 
especially, notes {j), (1), (m), (o), (y) thereto. As to the powers and duties of 
trustees generally, see title Trusts and Trustees. 

{h) Rcclestastiml Cammisatonera for England v. North Eastern Rail. Co. (1877) 
4 Ch. D. 845; Glasgow (Lord Provoat and Magiatratea) v. Farie (1888) 13 
App. Gas. 657, 697; see also A.-O. v. Great Northern Rail. Go. (1860), 1 I)rew 
& Sm. 154; see title Companies, Vol. V., p. 286; and as to limitation of a 
corporation’s powers generally, see titles Corporations, Vol. VIII., pp 369 
et aeq. ; EAItWATS AND CaNALS. 

(c) Farrant y. Lovel(l750), 3 Atk. 723; King v. Smith (IMS), 2 Hare 239- 
and see title Mortoaoe. ’ ’ 


(d) Eltas V. Snowdon Slate Quarries Co. (1879), 4 App. Cas. 454. If the minoa 

are being worked at the time when the piortgagee takes possession, ho is, it 
seems, bound to continue such, workings in the ordinary course (Rowe v. Wood 
(1822), 2 Jac. & W. 553, 565, 656; County of Gloucester Bank v. Rudry Merthyr 
Steam and Rouse Coni CoUi&ry-Co,^ [1895] 1 Oh, 629, 0- A-). ^ 

(e) Rowe y. Wood (1822). 2 Jac. & W. 663. As to his rights in respect of 

permanent improvements, see Tipton Green Colliery Co. v. Tipton Moat Collieru 
Co. (1877), 7 Ch. D. 19;2. ^ 

(/) Mxllett V. Davty (1862), 31 Beav. 470. A mortgagee may, of course be 

mortgage deed (see, e.g., Norton v. Cooper 

(1856), 6 Do G. M. & G. 728). 

(^ V. Vavey, supra. The fact that interest is in arrear is important in 

enabling the mortgagee to justify his working (»5«f,, at p. 473). 

^ V. Crockett (1848), 16 Sim. 446; Food y. Easton (1856), 

! *■) TAomeycro/t v. Orockdt, supra. 
ft) Hood V. Easton, supra. 

V) MUtett T. Davey, supra. 
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own hazard, and cannot throw any part of a loss upon the 
mortgagor (m). 

A mortgagee in possession, whether his security is or is not 
insufidcient, will be restrained from working mines wastefully or 
improperly (n), and it deHnite mismanagement is proved, a 
receiver or manager may be appointed by the court (o), and the 
mortgagee may be made liable for damage caused by his improper 
working (p). 

Sub-Sect. 2.— Lands Agreed to he SoH or Leased. 

1319. As the purchaser is in equity the owner of the property 
comprised in a contract for sale from the date of the contract, the 
vendor may not, after the date of the contract, do anything to 
diminish its value (ij). Therefore, if a vendor delays completion 
and continues to work a mine or quarry for his own benefit, he 
is liable for so doing (r). If, however, the mine or quarry is open, 
the vendor may continue to work, or, if the property is leased, to 
receive the royalties, and to retain the proceeds of such working or 
the royalties, during the period between the date of the contract and 
that fixed for completion, as ordinary rents and profits (s). 


Sub-Sect. 3 .—Qhurch Lands. . 

1320. A bishop may work open mines beneath the lands of his 
see, but may not work new mines {a); Wt this right is practically 
obsolete, as the episcopal estates are vested in the Ecclesiastical 
Commissioners (6). 


1321. A dean and chapter cannot work mines beneath the cor¬ 
porate lands, as, since the passing of the Restraining Acts (c), they 
may not commit waste (d). 

1322. An incumbent may work open mines («) for his own 
benefit (/), but may not open new mines even with the consent of 


(to) Hughes T. WtIMms (1806), 12 Vea. 493 ; Rowe v. Wood (1822), 2 Jao. & W. 
653. 

(n) Mtiiat V. Havey (1862), 31 Boav. 470. 

(lO iJowev. ITood, sifpra; see title Receivebs. , . 

( р) Taylor V. Mostyn (1886), 33 Ch. D. 226, 0. A. In this case the mortgagee 
WM also lessee, and was held liable to be oharged m the mortgage action 
for breaches of covenant under the lease. 

(а) See title Sale OF Laud. 

?r) Ndsan t. Bridges (1839), 2 Beav. 239 ; Brown V. Ihbhs (1877), 25 W. R. 
776 P. 0. In the first case the vendor was held liable for the damages sustained 
bv the* defendant in his buainesB as a stone dealer; in the second, for the 
market value of the coal got, lees the cost of severance and conveyance to the 

^ («) Leppingtonr. Freeman (1891), 66 L. T. 357, C. A. As to liability of a 
purchaser who works the minerals before completion, see p. 547, post. 

(o) AntoAf V. -1/bsefy (1753), Amb. 176. 

(б) Ecclesiastical Commissioners Act, 1860(23 St 24 Viet. o. 124); see title 

Eoclebiasttoal Law, Vol. XL, p. 406. ™. 

(с) Stat. (1571) 13 Eliz. c. 10; stet. (1671) 13 BUz. c. 20; stat. (1672) 14 

Eliz. c. 11; etat. (1672) 14 EUz. c. 14. , » „ r. „ 

(tf) Worcester’s (Dean and Chapter) Case (1605), 8 Co. Rep. 37 a; Ross v. 

Adcock (1868), Ij. E. 3 0. P. 686. nsasi i nu > 4«4 

(e) Ecclesiastical Commissumers y. Wodehouse, [1895] 1 Oh. 652, ooZ. 

(/) Kntght v. Moeely, eupra; Huntley y. Russell (164Q), 13 Q. o72, o91. 
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the patron (flf), except to ^t stone for the purpose of repairs Qt). 
If an incumbent works minerals in excess of his rights the patron 
may obtain an injunction (t) and, according to the betteir opinion, is 
entitled to an account {§); and, in casQ of collusion between the 
incumbent and the patron, the ordinary may take proceedings (A:). 
The Ecclesiastical Commissioners also may obtain an injunction (Z). 
The Ecclesiastical Courts (la) may punish improper workings by 
deprivation (n). But the successor to a benefice cannot, in an 
action for dilapidations, recover anything against the estate of a 
former incumbent in respect of minerals improperly worked (o). 

Sect. 3. —Rights in the Nature of Profits a Prendre. 

1323. The right to enter upon the soil of another and get 
minerals thereout, as distinguished from the ownership of a stratum 
of minerals in the soil of another (p), is a profit a prendre (g), and 
may be created by grant, statute, or prescription (r). 

A profit d prendre cannot be claimed by custom (s), except in the 
case of copyholders claiming the right to a profit d prendre in the 
waste of the manor of which they hold (t). Copyholders may, 
however, establish a right to a jjrofit d prendre in the waste of 
another manor by prescribing in the name of their lord (a). 

A common case of a profit d prendre in respect of minerals is a 
right for freehold tenants of a manor to cut turf (i) and dig loam. 


Marlborough (Dufce) v. St. John (1852), 6 De G. & Sm. 174; Jiarttctt v. Phtllipa 
(1869), 4 i)e O. & J. 414, 0. A. 

(y) Ecclesiaatical Commtssioricra v. Wodefunue, [1895], 1 Ch. 552. At common 
law the incumbent might, with the consent of the patron and tho ordinary, 
open new mines, but this power was taken away by the llostrainiiig Acts, 
referred to in note (c), p. 619, ante {^Holden v. Weekea (1860), 1 John. & II. 278 ); 
see title Ecclesiastical Law, Vol. XL, pp. 767, 768. 

(h) Knight v. Moatly (1753), Amb. 17A It is uncertain whether the stone 
may be sold and the proceeds applied in piirchasing other stone more con> 
venient for the purpose; see Marlborough (ilnfts) v. St. John, supra. 

S Knight v. Moaely, supra; Holden v. Weekea, supra. 

I Sowerby r. Fryer (1869), L. B. 8 Eq. 417; see, eontrd, Knight v. Mosdy, 
supra; Holden v. Weekea, mpra. 

I k) Hdden r. Weekea, supra. 

1) Ecclesiastical CommUsionera v. Wodehouae, supra. 
to) See title Ecclesiastical Law, Vol. XI., pp. 505 ef aeq. 
n) Rosa v. Adcock (1868), L. R. 3 C. 1\ 656. As to deprivation, see title 
Ecclesiastical Law, Vol. XI., pp. 535—539. 

(o) Rosa V. Adcock, supra. 

\p) Wdkinaon v. Proud (1843), 12 L. J. (bx.) 227 ; Sutherland (Duke) ▼. 
Heatheote, [1892] 1 Ch. 475, 463, 0. A 

(d) See title EASEUEifTS'AirD Pbopits A Fbencrb, Vol. XL, pp. 238,336, 342. 
(r) See titles Commons and Rioiits or Common, Vol. IV., p. 471; Ease¬ 
ments AND Phofits i Peendbb, Vol. XI., pp. 341—346. 

' (•) See title Costok and UaAOBS, Vol. X., pp. 238, 239 ; Goodman v. 
Saltaah Corporation (1882), 7 App. Cas. 633, 648; Chttnuard'a Case (1607), 6 Co. 
Rep. 59 b; A.-G. y. Mathias (1858), 4 K. & J. 579. Ajb to the support given 
to such a custom by acts of ownership, see p. 510, ante. As to castoms in 
particular localities, see pp. 635 et aeq., post. 

(t) See titles Commons and Rights of Common, Vol. IV., pp. 446, 471; 
Custom and Usages, Vol. X., p. 239; Regers v. Brmton (1847), 17 L. J. (o. B.) 
44; PorUand {Duke) y. Hill (1866), L. R. 2 Bq. 765; and the text, infra. 

f a) Rogers y. Brenton, aupra. 

6) See title Commons and Rights of Common, Vol. IV., pp. 464,465. 
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sand, and gravel out of the 'waste (c). In such case a tenant may, in 
an action to establish the right, sue on behalf of himself and all 
other tenants, and any infringement may be restrained by injunc¬ 
tion (d). Where the inhabitants have for a long period exercised 
the right in addition to the freehold tenants the court will, in order 
to establish a legal origin for the right, presume that the inhabi¬ 
tants claim through the freehold tenants (c). A person taking any 
part of the soil in professed exorcise of such a right may only take 
what he has dug himself: he cannot take what has been dug by 
another, even though that person has not a similar right (/). 

It is doubtful whether general evidence of reputation can bo 
given in support of such a right (. 7 ). If the right claimed is a 
right to get minerals out of a particular part of a waste, evidence 
must be given to show that the right extends to that part(/<). 

A claim by prescription of a right to carry away the soil from the 
land of another without stint or limit is bad (i). 

Sect. 4.— Custornart/ Rights. 

1324. Apart from Cornwall, Derbyshire, and certain other mining 
districts (It), cut.tomary rights of working are mainly of importance 
in connection 'vrith manorial lands. If either lord or tenant is, 
entitled to work mines or quarries in copyhold lands or in customary 
freehold lands strictly so called (Z), it is by virtue of a special cus¬ 
tom (m). The tenant may only work mines or quarries in the waste 
if so entitled by custom (n) ; and the right of the lord of a manor to 
work mines or quarries in the waste may bo varied by custom from that 
which he would enjoy under the general law ( 0 ). ff either lord (p) 
or tenant (q) exceeds liis rights he may be restrained by injunction. 

The customary right of a tenant to dig mines in his copyhold 
may bo enjoyed without stint (r), but a custom to dig without stint 
in the waste would bo bad (s). 

1325. Customary rights in respect of minerals are proved in the 
same manner as other customary rights (t). Evidence of a custom 

(e) Warntk v. Queen’s College, Oxford (1871), 6 Ch App. 716; Betts v. 
Thompson (1871), 6 Ch. App. 632, 739; Jleath v. Deane, [1905] 2 Ch. 86 . 

{d) Warricle v. Queen's College, Oxford, supra. 

(e) Ibid, 

If) Stile V. Butts (1595), Cro. Eliz. 434. 

{( 7 ) Morewood v. H ood (1791), 14 East, 327, n. 

\h) Maxwell y. Martin (1830), 8 L. J. ( 0 . s.) (c. P.) 174; see title Commons 
AND Biouts of Common. Vol IV., pp. 472, 473. 

(t) Claytm v. Corby (1843), 14 L. J. (Q. li.) 364 ; A.-Q. y. Mathias (1868), 

4 K. & J. 679. 

(k) As to these districts, see pp. 635 et seq., post. 

\l) E.g., Portland (Duke) y. Bill (1866), L. E. 2 Eq. 765. 

(m) See title Copyholds, Vol. VTII., p. 23. 

(n) See title Commons and EionTS of Common, Vol. €V., p. 471. 

(o; See ibid., p. 503, and Ball y. Byron (1877), 4 Ch. D. 667. 

(p) Place V. Jackson (1824), 4 Dow, & By. (k. b.) 318. 

(q) Ely (Dam and Chapter) y, Warren (1741), 2 Afck. 189. 

(rj Salisbury (Marquis) y. Gladstone (1861), 9 II. L. Cas. 692. 

(«) Wilson V. Willes (1806), 7 East, 121 . 

(t) See titles Copyholds, Vol. VIII., pp. 9, 10; Custom and Usaoes, 
Vol. X„ pp. 236—238. 
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Sbot. 4. 

Customary 

Rights. 


Highway 
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companies. 


in ono manor cannot be given to establish the existence of a similar 
custom in another manor (a), except possibly in the case of manors 
whose physical characteristics are similar, such as manors situate 
in the fen country or in mining districta(&)- Evidence of a custom 
to commit one sort of waste, such as cutting trees, is not evidence 
of a custom to commit another sort of waste, such as digging 
mines fc); although a custom to dig one sort of mineral may be 
evidence of a right to dig another (d). 

Sect. 5. —Right to Work to obtain Materials for Roads etc. 

1326- Public authorities responsible for repairing highways have 
the right to dig and gather materials for that purpose out of and 
from commons, and also in some cases from enclosed lands which 
are not of a strictly private nature (c). 

1327. A railway company may at any time before the expiration 
of the period limited for the construction of the railway, on giving 
three weeks’ notice to the owners and occupiers, or, in case of accident 
requiring immediate repair, without notice, enter upon any lands 
within the prescribed limits, or, if no limits be prescribed, within 
two hundred yards distant from the centre of the railway, not being 
a garden or plantation attached to a house or a park, avenue, or 
ground ornamentally planted, and not being nearer than the pre¬ 
scribed distance or five hundred yards from the mansion of the owner, 
and dig and take thereout any clay, stone, sand, or gravel useful or 
proper for conjtructing the railway or roads from or by the side of 
the railway (/). No stone qor slate quarry, brickfield, or other like 
place, which, at the time of the passing of the special Act, is used for 
the getting of materials for sale, may be taken under the last- 
mentioned power (^). The owner may compel the company to 
purchase any lands entered upon (k). If the company is not required 
to purchase, it must make full compensation for both temporary and 
permanent damage, and also pay half-yearly occupation rent, to be 
fixed by two justices in case the parties differ (t). 

A railway company is also entitled to dig and carry away such 


(a) Anglesey {Marquts) v. Hathtrton {Lord) (1842), 10 M. & W. 218. 

(b) Ely {Dean and Chapter) v. Warren (1741), 2 Atk. 189. 

(c) Winchester {Buhop) ▼. Knight (171W, I P. Wins. 406; Parrott v. Palmer 
(1834), .3 My. & K. 632. 

(d) Ibid. 

(e) As to main roads, see title Highways, Stbbbts, and Bridges, Vol. XVI, 
pp, 110, 112. Astothe powers of county oouncile, seOtit'd., pp. 27, 79, note(2i), 
112. As to other roads, see thid., pp. 109, 110. As to tlie bodies in which 
the powers conferred- upon the surveyor of hi^hw^s is now vested, see ibtd., 
pp. 24, 25, note {b). As to commons, see title ComcoNS and Hiohts of 
Common, Vol. IV., pp. 596, 604. 

(/) Railways Glauses Consolidation Act, 1846 (8 4b 9 Viet. c. 20), ss. 32—44; 
wo Olasgow {Lord Provost and Magistrates) v. .Farte (1888), 13 App. Cas. 667, 
694; Loosemcre v. I'iverton and North Devon Bail. Co. (1862), 22 Oh. D. 26 
oer Fry, L.J., at pp. 42, 63; affirmed (1884), 9 App. Oas. 480. See, generally, 
title Railways and Canals. 

(g) Railways Clauses Consolidation Act, 1845 (8 ft 9 Viot o. 20), s. 32. 

(A) Ibtd., B. 42. 
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part of the minerals under any land purchased by it as may be 
necessary in the construction of the works (k). 

1328. Under the Waterworks Clauses Act, 1847 (1), the under¬ 
takers may, for the purposS of constructing the waterworks, enter 
upon the lands and other places described in the books of reference(m) 
and dig and break up the soil, and remove or use all stone, mines, 
minerals, or other things dug or gv>tten thereout (m). 


Part IV.—Powers Incidental to Ownership. 

Sect. 1.— Powers of Absolute Disposition. 

Sub-Sect. 1. —Absolute Owners. 

1329. A tenant in fee may, of course, dispose of his property as 
he pleases. It is only necessary to consider what powers of dis¬ 
position are exercisable when the owner is under disability. 

1330. Certain powers of disposition of the mineral properties of 
a lunatic are exercisable, with the sanction of the Court of Lunacy, 
by the lunatic’s committee or guasi-committoe (n), and in the ease of 
an infant owner the trustees of the settlement under which the 
infant claims have powers of dealing with the infant’s mineral 
properties (o). 

Sub-Sect. 2.— Limited Owners. 

1331. Under the Settled Estates Act, 1877 (p), the court may, 
on the application of any person entitled to the possession or to 
the receipt of the rents and profits of any settled estates for a 
term of years determinable on his death or for an estate for life 
or any greater estate {q), authorise the sale of any settled 
lands (?')> and such sale may be made of the surface excepting 
the mines (s), or of the mines excepting the surface {t), and in the 
latter case with the grant of easements over the surface (?/). 

The moneys arising from the sale must be held and applied upon 
and for the Uke trusts and purposes, and with and subject to the like 
provisions, as were applicable to the property sold, and may, if the 

{k) Eailways Clauses Oonsohdation Act, 1845 (8 & 9 Viet. c. 20), s. 77 ; see 
title Compulsory roiiCHASE of Land and Compensation, Vol. VI., p. 50. 

m 10 & 11 Vict. c. 17. 

{m) Waterworks Clauses Act, 1847 (10 & 11 Vict. c. 17), s, 12; and see title 
Water Supply. 

(n) See title Lunatics and Persons of Unsound Mind, Vol. XIX., pp. 443 
ft sea. 

i o) See title Infants and Children, Vol. XVII., pp. 78, 94 et seq. 

p) 40 & 41 Vict. 0 . 18. 

q) Ibid., B. 23. 

r) Ibid., 8 . 16. 

S) Ibid., fi. 19. 

t) Be Maliin's Settled Estates (1861), 3 OiS. 126; Be Oray's SeW,^ Etdates, 
175] W. N. 106. These coses wore deoisions on the construction of the 
repealed Settled Estates Act of 1856 (19 ft 20 Vict. c. 120). s. 11, but the words 
of that provision are sunilar to those of the Settled Estate Act, 1877 (40 ft 41 
Vict. 0 . 18), 8- 16. 

(«) Re Milward's Estate (1868), L. B. 6 Eq. 248. , 
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court thinks fit, be paid to any trustees of whom it may approve or 
into court (v). 

The powers may be exorcised from time to time, even although 
tho settlement itself contains ^wwers of sjile, but not if the settlement 
excludes the court from exercising them (a). 

1332. Limited ownGr.s may also sell and convey mines and 
minerals under the provisions of the Lands Clauses Consolidation 
Acts (b). 

1333. Under the Settled Land Acts, 1882 to 1890 (c), a tenant for 
life may sell, exchange, or concur in partitioning the settled land(d). 
On such dealing the mines and minerals may bo dealt with apart from 
tho surface, or the surface apart from the mines and minerals (c); any 
restriction or reservation with respect to mines or minerals, or with 
a view to the more beneficial working thereof, may be imposed, 
reserved, and made binding on the tenant for life, and the settled 
land, or any part thereof, or any land sold or given in exchange or 
in partition (/■), and, on an exchange or partition, any easement, 
right, or privilege of any kind, may be reserved or granted (//). 

Where tho settlement comprises a manor the tenant for life 
may, so as to effect an enfranchisement, sell the seignory of any 
freehold land or the freehold and inheritance of any cop^^hold land 
within the manor with or without the exception of any mines or 
minerals or any rights or powers relative to mining purposes (h). 

Tho proceeds of sale are payable to the trustees of the settle¬ 
ment, appointed for tho purposes of the Settled Laud Acte (i), or 
into court, and are applicable, amongst other purposes, for the 
purchase of mines and minerals convenient to be held or worked 
with the settled land, or of any easement, right, or jirivilege con¬ 
venient to bo held with tho settled land for mining purposes (/c), 

(u) Settled Kstates Act, 1877 (40 & 41 Yict. c. 181, s. 34; see also Settled 
Lund Act, 1882 (45 & 46 Vict c. 38), a. 32. 

(o) Settled Instates Act, 1877 (40 & 41 Vict. c. 18), e. 38; and see, gcnerully, 
title SKTlXKMESrTS. 

(b) See title Compulsory Purchase of Land and Compensation, Vol. VI., 
pp. 60, 67. Tho limited owner is not entitled to any part of the c.apit.-il of the 
purchaso-monoy, although he might possibly have worked out tho whole of the 
minernls during his life; bob Jie Itohtnnon ’h SHUement Trusts, [189113 Ch. 129. 
As to apportionmont where the minerals are leased, seo Me FuHerton'a Will, 
[190(512 Oh. 138. 

(c) Settled Land Act, 1882 (45 Jk 46 Vict. c. 38); Settled Land Act, 1884 
(47 & 48 Vict. c 18); Settled Ijand Acts (Amendment) Act, 1887 (50 & 51 Vict. 
c. 30); Settled Land Act, 1889 (52 & 53 Vict. o. 36); and Settled Ijand Act, 1890 
(53 & 54 Vict. c. 69). For definition of “ tenant for life,” see Settled Laud Act, 
1882 (45 '& 46 Vict. c. 38), s. 2 (6); and for tho poreons having the power of 
a tenant for life, see ibid., s. 58, and title Settlements. 

(d) Settled Land Aofc, 1882 (45 & 46 Vict. c. 38), s. 3. 

(e) Ibid., a. 17. 

(/) Ibid., 6. 4. 

i<j) Settled Land Act, 1890 (53 & 64 Vict. c. 69), s. 5, As to partition 
gonorally, seo title Partition. 

(/j) Settled Land Act, 1882 (45 & 46 Yict. o. 38), s. 3. For definitions of 
“mines” and “minerals” and "mining purposes,” see ibid., s. 2(10) (iv.). 
As to such enfranchisement, see title Copyuolds, Vol. VIII., p 130. 

(») See note (c), ntpra. 

(k) Settled Land Act, 1882 (45 & 46 Vict. c. 38), s. 21. 
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and also for the execution, reconstruction, and improvement of 
certain works coiiuected with the development and working of mines 
and minerals (Q. 

Sub-Sect.» 3.— Fiduciary Owners. 

1334. Trustees have no power of disposition, except such as is 
conferred on them by the trust instrument (?a). A power to sell 
land does not authorise a sale of the land with an exception of the 
minerals (n). Where, however, a trustee is for the time authorised 
to dispose of land by way of sale, exchange, partition, or enfranchise¬ 
ment, the court may sanction his so disposing of the land with 
an exception or reservation of any minerals, and with or without 
rights or powers of or incidental to the working, getting, or carrying 
away of the minerals, or his so disposing of the minerals with or 
without the said rights or powers separately from the residue of the 
land (o). Once the sanction of the court is obtained the land or 
minerals may be so disposed of from time to time without any further 
application, unless the trust instrument otherwise provides (p). 

Sub-Sect. 4.— Mortgagees. 

1335. A mortgagee selling mortgaged land under a power of sale 
is not, in the absence of express provision, entitled to sever the 
minerals and the surface ( 2 ). The court has, however, power to 
sanction sales by mortgagees of the minerals apart from the 
surface, and of the surface with an exception of the minerals, 
similar to that already stated (r) with regard to trustees (a). 


Sub-Seot. 5.— Co-owners. 

1336. In the case of persons who are mere co-owners of a 


{1) Settled Land Act, 1882 (45 & 46 Viet c. 38), s. 25 (xvi.), fxviii.), (xix.), 
(xx.); see title Land Impbovememt, Vol. XVIII., pp. 284, note (/), 286, 288. 

(m) See title Tkusts and Trusi'EES. As to their power to woik mines or 
quarries, see p. 517, ante. 

(n) Buckley v. Howell (1861), 29 Boav. 546; Oholmeley v. Paxton (1825), 
3 Biiig, 207; seo Be Gladstone, Gladstone v. Gladstone, [1900] 2 Ch. 101,105,0. A. 

(o) Trustee Act, 1893 (56 & 57 Viet. c. 53), s. 44 (1), The application is 
made by petition (It. S. 0., Ord. 64b, r. 2), and may be made by the trustees 
(find , r. 3). If the power is a power to sell with the consent of the tenant for 
life, the remainderman need not be served with the petition; see Be Pryse’s 
Estates ^870), L. E. 10 Eq. 531; Be Nagle's TrusU (1877), 6 Oh. I). 104. In 
any other case the remainderman should be served; see Be Brown's Trust Estate 
(1862), 32 L. J. (CH.) 275; Be PalmePs Will (1872), L. K. 13 Eq. 406; Re 
Ilardstaff, [1899] W. N. 256. Service on a remainderman out of tho jurisdic¬ 
tion may bo dispensed with {Re Skinner, [1896] W. N. 68). 

(p) !IWstoe Act, 1893 (66 & 57 Viet. 0 . 53), e. 44 (2). The court can give its 

sanction without reference to any particular sale {Re Witlway’s Trust (1663), 
32 L. J. (cii.) 226; Re Wynn’s Devised Estates (1874), L. E. 16 237). 

(g) Dayrell v. Hoare (1840), 12 Ad. & El. 356; and see, generally, title 
Moetgaqe. ^ 

(r) See the text, supra. 

(a) Trustee Act, 1893, Amendment Act, 1894 (37 & 38 Viet. c. 10), s. 3; Re 
Beaumont's Mortgage Trusts (1871), L. E. 12 Eq. 86. The petition must be 
served on the mortgagor, but not on puisne mortgagees; see Be WtlMnson* 
Mortgaged Estates (1872), L. E. 13 Eq. 634; Be Hirst’s Mortgage (1890), 
45 Ch D. 263 
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mine (b), any one ol the co-owners (c) may call for a partition of 
the property (d), but not for a sale of the entirety (e), except in so 
far as he may be entitled to call for a sale in the course of pro¬ 
ceedings under the Partition Acts, 1868 and 1876 (/). 

1337- In the case of persons who are co-owners of the mine 
and partners in the working (ff), a sale by one owner of his share, 
without the consent of the others (h), would probably be a ground 
of dissolution of the partnership in working (i). Upon a dissolution 
of the partnership any owner is entitled to call for a partition 
of the mine, but not for a sale (k). 

1338. In the case of a mine owned and worked by partners (0, a 
partner may assign his share in the partnership, but cannot assign 
any specific share in the property. Upon dissolution of the 
partnership any one partner can insist upon a sale (m), unless it 
has been one of the terms of the partnership that the property shall 
not be sold upon a dissolution (n). No partner or partners can, 
in the absence of special provisions to that effect, insist on taking 
over the share of the other or others of them at a valuation (o). 

Sub-Seot. 6.—JTAe Crown, 

1339. The Commissioners of Woods, I orests, and Laud Revenues 
have certain powers of sale or exchange over any mines or minerals 
the property of the Crown (p). 


(b) See p. 511, ante. 

(c) Ho may iissigu his Hhoro without reference to the other co -owners {IkntUy 
V. Jiatea (1840), 4 Y. & 0. (ex.) 182), see p. 512, ante. 

(d) Crawahay v. Maute (1818), 1 Swan. 495, .518; and see, generally, title 
I’ahtition. 

(«) titeward v. Blakeway (1869), 4 Ch. App. 608. 
if) 31 & 32 Viet. c. 40 ; 39 & 40 Viet, c 17. 

\a) See p. 512, ante. 

(A) He may assign his share without refeionce to the other co-owners 
{Bentley v. Baiea, supra); see p. 512, ante. 

(i) See title Pabtstehship. 

ffc) Steward v. Blakeway, supra. 

if) See p. 512, ante, and title Fautmeiisiiip. 

(m) Crawahay v. Maule, supra; Lees v. Jones (1857), 3 Jur. (N. s.) J54; 
Wild T. Maine (1859), 26 Beav. 604 ; see Perens v. Johnson, Johnson v. Perena 
(1857), 3 Sm. & Q. 419. In special circumstances, as when thei'e is a heavy 
loss,a sale maybe ordered even before dissolution (Heath v. Fisher (1868), 38 
L. J. (ciT.) 14), or on an interlocutory application, but is usually oi-dered after 
the accounts have been token (see Crawahay v. Maule, supra). The sale, as 
a rule, is made by auction, and may be directed to be conducted by an 
uninterested person and the parties giyeu leave to hid (Jiowlands y. Evans, 
Williams v. Rowlatida (1861), 30 Beav. 302). If necessary an inquiry will be 
directed aa to the proper mode of solo, aud a sale at a valuation to one of the 
partners may be sanctioned (Crawahay r. Maule, supra). A. sale by private 
oontract may be necessary, as where the property is leasehold and the lease 
contains a covenant against assignment without consent; see Lees v. Jones, eujira. 
If property is valuable but unsaleable, ic may be retained unsold, in which 
case the partners become co-owners merely; see Lees v. Jones, supra; title 
Pajbtkebbhip. 

Tatam v. Williama (1844), 3 Hare, 347. 
p) Hart V. Clarke (1854), 6 De G. M. & G. 232, G. A. 
p) Sfo title Constitutional Law, Vol. VH., p. 203. 
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Mines and minerals which form part of the private estates of the 
Grown may, subject to certain formalities, be disposed of by sale, 
gift, or by will or other testamentary disposition, as freely in all 
respects as by an ordinary subject (^). 

Sub-Sect. 7. —The Duchy of Cornwall. 

1340. The Duke of Cornwall may, either by way of absolute sale 
or for a limited period or for enfranchisement, sell any mines, 
minerals, or rights of entry or other rights in respect of mines and 
minerals forming part of the possessions of the Duchy (r). The 
sale may be made subject to any reservations or exceptions. He 
may also, under the provisions of the Inclosure Act8(«), exchange 
any mines or minerals (t). 

Sub-Sect. 8.— Ecclesiastical Corporations. 

1341. With certain exceptions (a), all ecclesiastical corporations, 
both aggregate and sole, may, with the consent of the Ecclesiastical 
Commissioners (5), sell, exchange, partition, or otherwise dispose of 
any mines or minerals the property of such corporation (c). 


& 6 Viob. 
Act, 1858 
Vol. XL, 


No salo, 


((/) See title OoNSTrrcTiONAi. Law, Vol. VIL, pp. 274, 275. 

(r) Ibid., pp. 242—247. 

(a) VoT those Acts, see title CojvntfONs and Right.'! of Common, Vol. IV., 
pp. 535 et seq. 

(t) See title Constitutionai. Law, Vol. Vtl., p. 266. 

(a) Vor the exceptions, see Ecclesiastical Leasing Act, 1842 (6 
c. 108), B. 1, incorporated by roforence in Ecclesiastical Leasing 
(21 & 22 Vict. c. 57), B. 1; and see title Ecclbbiastioai. Law, 

р. 762, note (ei), 

(b) See title Ecct.esiastioai, Law, Vol. XI., pp. 794 et seq. 

m Ecclesiastical Leasing Act, 1868 (21 & 22 Vict. c. 67), e. 1. 

exchange, nor partition can bo made under this Act if the lands can be sold, 
exchanged, or partitioned under the provisions of the Bmscopal and Capitular 
Estates Act, 1861 (14 & 15 Vict. c. 104); see, further, title Eccr.B3lAaTiCAL Law, 
Vol. XI., p. 764. Sales of mines and mmerals may ^so be made under the Acts 
giving power to ecclesiastical corporations to sell lands for certain purposes. 
Thus, under the Episcopal and Capitular Estates Act, 1851 (14 ■& 15 Vict. 

с. 104), ecclesiasticEM corporations, aggregate or solo, may, with the consent of 
the Cnuroh Estates Commissioners (see title Ecclesiastioal Law, Vol. XI., 
p. 795), sell the reversion on any lease or copyhold grant to the tenant, 
and by the Episcopal and Capitular Estates Act, 1864 fl7 A 18 Vict. c. 116), 
sale may be made of the reversion on any part of the land comprised in 
a lease or grant. The power was originally exercisable only by bishops, 
deans, and other dignitaries, but was by the Eoclesiastical Leases Act, 
1861 (24 & 25 Vict. o. 106), s. 3, extended to rectora, vicars, and 
peipetual ourates. As to episoopal estates, see Ecclesiastioal Commis¬ 
sioners Act, 1860 (23 & 24 Viet. c. 124); and as to estates of deans and 
chapters, see Ecclwiastical Commission Aot, 1668^ (31 & 32 Viet. o. 114), 
B. 11. As to sales of land by authority of the Eoclesiastical Commissioners, see 
Ecclesiastical Oommissionors Acts, 1840 (3 & 4 Vict. c. 113), s. 66, and 1841 
(4 ft 5 Viet. o. 39), s. 21. In sales under the Glebe Lands Aot, 1888 (61 ft 62 
Vict. 0 .20), sale cannot be made of mines and minerals which are or may become 
of oonsiderable value (see ^ id ., a. 5 (2) ; see, further, title Ecolesiasticai, LaW, 
Vol. XI., pp. 763, 766). No mines or miner^s or seams or veins of coal, metals, 
or other profits of the like nature belonging to any hereditaments sold by any 
bishem or other ecclesiastical corporation for the redemption of laud tax (see 
title Land Tax, Vol. XVIII., p. 328), whether opened or unopened (see p. 50.), 
ante), or any right, title, or cmim to open or work the same, pass eitner by 
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Sub-Sect. 9 .—Highway Authiritita. 

1342. Lands, vested in a parish or authority acting as surveyor 
of highways for the purpose of obtaining materials for the repair 
of roads, may, when the materials are» exhausted, be sold subject 
to certain restrictions (<i). 

Sect. 2. —Powers to grant Leases and Licences. 

Sub-Sect. 1 .—AbsoJnte Owners under Disability. 

1343. The court may, if it appears that a lease of an infant’s 
land(e) for mining would be for his benefit, authorise the grant of 
such lease (/). 

Leases of mines belonging to an infant may also be made under 
the Settled Estates Act, 1877 (g), and under the Settled Laud Acts, 
1882 to 1890(h). 

1344. The committee of a lunatic may, with the authority or by 
the direction of the judge, grant leases of minerals to w'hich the 
lunatic is entitled either for an estate in fee simple or fee tail, 
whether already worked or not, and either with or without the 
surface or other land. The committee may also accept a surrender 
and grant a new lease (i). The lease may be for such number of lives 
or term of years, at such rents and royalties and subject to such 
reservations, covenants, and conditions, as the judge approves (k). 
Money received under any lease of unopened mines is, subject to 
the ap 2 >licatii n thereof for any of the purposes authorised by the 
Lunacy Act, 1890 (1), as between the representatives of the real and 
personal estate of the lunatic, to be considered as real estate (m). 
In the case of a person of unsound mind not so found by inquisition 


express or general words in a conveyance of such hereditaments (Land Tax 
Eodemption Act, 1802 (42 Geo, 3, c. 116), 8.80); see, fiirthor, title Land 
Tax, Vol. XVIIL, p. 32H, note (g). 

(d) See title Highways, Stkeets, ahd Bridges, Vol. XVIT., pp. 107, 
108. 

(e) "Land” includes manor, messuage, tenement, hereditament, and real 
property of whatsoever tenure (Infants Property Act, 1830, s. 2). 

(/) Infants I’roperty Act, 1830 (11 Geo- 4 & 1 Will. 4, c. 66), s. 17, 
see, further, title Infants and Children, Vol. XVII., p. 101. Approval by 
the judge was substituted for approval by the master by the Court of Chancery 
Act, 1852 (15 & 16 Vict. c. 80), s. 36.* An infant entitled m remainder or 
reversion (He Sjmnaer's Estates (1807), 37 L. J. (ch.) 18) is within the Act, but 
the other persons interested must be before the court. The application is 
made m the Chancery Hiviuon by petition, except in cases where the infant is 
a ward of court, or his maintenance or the administration of his estate is 
under the-order of the court (H. S. C., Ord. 55, r. 2 (9)). 

(y) 40 & 41 Vict. c. 18; see, further, titles Infants and Children, 
Vol. XVII., pp. 100, 132; Landlord and Tenant, Vol. XVIII., pp. 351, 
355, note (o), 359, 365. 

(h) As to these Acts, see note (c), p. 524, ante ; see, further, titles Infants 
AND Children, Vol. XVII., pp. 94, 100, 132; IiANDlord and Tenant, 
Vol. XVIII, pp. 350, 358. 

(t) Lunacy Act, 1890 (53 St 54 Vict. o. 5), ss. 120, 122; and see title 
Lunatics and Persons of Unsound Mind, Vol. XIX., pp. 446 el seg. 

(k) Lunacy Act, 1890 (53 & 54 Vict. c. 5), s. 122. 

(l) 53 & 64 Vict. c. 5. 
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liheBe powers may be exercised by such person in such manner as the 
judge may direct (n). 

Sub-Seot. 2.— Limittd Ownert, 

1345. Under his common law power a limited owner may make a 
demise for a term not exceeding the duration of his own estate 
and confer upon the lessee powers not exceeding those which he 
might himself exercise (o). A tenant for life impeachable for waste 
may consequently make a lease of an open mine, and a tenant for 
life dispunishable for waste may make a lease of a new mine. A 
lease for any greater term or interest can only be made in exercise 
of a power given either by the instrument under which the estate 
arises or by statute. 

1346. A general power to lease will not authorise a lease of way- 
leave or other liberties (p). A provision requiring the best rent to 
be reserved will be satisfied by the reservation of a rent in kind {q), 
or of a rent varying with the selling price of the mineral where that 
is the custom of the district {r). Probably a power to lease, which 
does not specify any term for the duration of the lease, authorises 
a grant of a lease for any reasonable term(s). A power to lease 
with all necessary and usual liberties authorises the grant of liberty 
to erect cottages \t), and powers to lease for building purposes and to 
lease mines with or without the surface authorise the grant of a lease 
for building purposes with a reservation of mines and minerals (a). 

1347. Where a lease is made in exercise of all powers enabling 
the grantor, the power which is first in point of time is generally 
that by virtue of which the lease takes effect, but in some cases it 
may be proper to consider the exercise of which power is most 
advantageous to the limited owner (6). 

1348. If a limited owner contracts to grant a lease in excess of 
his power he is liable to be ordered specifically to perform his con¬ 
tract and to pay damages for the part he is unable to perform (c). 
If a lease in excess of the pow'ors of the lessor is actually granted, 
the lessee will not be restrained from working at tho instance of 
the lessor (d). 

(w) Lutiiusy Act, 1.S90 (63 & 54 Viet, c. 6), s, 116; and seo title Lunatics 
AND PEKaoNS OF Unsoitnd Mind, Vol XTX., p. 446. 

(o) Seo IIS to those powers, pp. 514, 623, ante. As to jiowers generally, see 
title Powers. As to relief against defective execution of powers of leasing, seo 
title Landlord and Tenant, Vol. XVI [f, pp. 363, 364. 

(p) Ricketts V. Bell (1847), 1 Do G. & Sin. 335. As to the nature of tho mines, 
the lease of which such a power will authorise, see title Landlord and 
Tenant, Vol. XVIII., p. 302 ; Cumpihell v. Letith (1775), Amh, 740. 

(g) Camphell v. Leach, supra; see, further, title Landlord and Tenant, 
Vol. XVUI., p. 363. 

(r) Lonsdale {Earl) v. Lowther, [1900] 2 Oh. 687. 

{s) Vivian v. Jegon (1868), L. B. 3 II. L. 285 ; see title LANDLORD AND 
Tenant, Vol. XVITI., p. 363. 

(f) Morris v. Ehydydefed Colliery Co, (1858), 4 H. & N. 478, 886, Ex. Oh. 

(o) Be Rutland's {Duke) Settled Estate, Rutland {Duke) v. Bristol {Marquis), 
[1900] 2 Oh. 206. 

1 6) Lonsdale {Earl) v. Lowther, supra; see title Powers. 
c) Cleaton v. Oower (1674), Cos. temp. Finch, 164. 

d) Wentworth v. Turner (17051, 3 Vos. 3. As to the estoppel^ existing 
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1349. A power for a tenant for life to grant mining leases appears 
to be a power which may be inserted in a settlement of real estate 
in pursuance of an agreement that the settlement shall contain 
usual powers (e). A power to lease gi/i^en to a limited owner may 
be exercised by the donee after he has jbarted with his estate if he 
does not thereby derogate from his own grant C/). Money paid 
as the consideration for accepting a surrender of a lease granted 
under an express power may be retained by the tenant for ifie (ff). 

1350. A tenant for life may, under the Settled Estates Act, 
1877 (h), grant a lease of open mines or quarries for a term of 
twenty-one years (i). Any person entitled to the possession or to 
the receipt of the rents and profits of settled estates for a term deter¬ 
minable on death or for an estate for life or any greater estate (ft) 
may apply to the court to authorise the leasing of mines (1). The 
court may exercise its jurisdiction either by approving a particular 
lease or by giving general leasing powers to trustees (m). The 
lease may be of either new or open mines (w), and may grant way- 
leaves, waterleaves, and other easements (n) connected or not with 
a demise of any mines (o), and may comprise so much of the surface 
as is necessary for the purpose of working the mines (p). The 
term of the loase will ordinarily not exceed forty years, but may be 
a longer period if the court is satisfied that it is usual in the district 
and beneficial (q). 

The rent must be the best rent that can be obtained without 
taking a fine, but need not be uniform, and a peppercorn rent 
may be reserved during the first five years of the term (r). If the 
limited owner is not entitled to work the mines leased, throe-fourths 
of the rents, and if he is entitled to work, one-fourth, must be 
capitalised (s). 

Every lease must be by deed and contain a power to re-enter on 

between landlord and tenant generally, eeo titles EsTorPEL, Vol. XIJI, 
pp. 402 etaeq.; Landcoud and Tenant, Vol. XVJIL, p. 336. 

(«) Ihll V. lliU (1834), 6 Sim. 136, 145 ; seo Scott v. Steward (1859), 27 
Beav. 367. 

(f) Lonsdale {Earl) v. Lowther, [1900] 2 Ch. 687. 

(y) Be Ilunloke'a Settled Estates, Fttzroy v. IJunloke, [1902] 1 Ch. 941. Money 
paid on the surrender of a lease granted under the Settled Land Acts 1882 
to 1890 (see note (c),p. 524, ante), is capital money {Be Bodes, S inders v. Bvuson, 
[1909] 1 Ch. 815). . ' 

I II) 40 & 41 Viet. 0 . 18. As to this Act generally, see title SETTLEMENTS, 
t) Settled Estates Act, 1877 (40 & 41 Viet, c, 18), a. 46. 
k) Ibtd.,e.23. 

1) Ibid., a. 4. 

in) Ibtd., 88. 10—13. 

n) Ibid., a. 4. 

o) Be Wallace's (Lord) Settled Estates, [1869] W. N. 66. 
p) Be Bevefey's Settled Estates (1863), 11 W. E. 744. 

(?) Settled Eatatea Act, 1877 (40 & 41 Viet. c. 18), a. 4. 

W Ibid. 

(s) Settled Estates Act, 1877 (40 & 41 Viet. c. 18), as. 4, 34—36. Where 
mines were_ severed from the surface under a demise the acoumulated renta 
devolved with the surface {Be Scarth (1879), 10 Ch. D. 499). The leoBea which 
involve capitalisation of the rents are those of " earth, stone, coal or mineral.” 
Brine pumped from beneath the surface ia not included under any of these 
heads (see Be Dudley's Settled Estates (1882), 26 Sol. Jo. 369). 
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non-payment of rent for a period of twenty-eight days or a less 
period (t), and such covenants and conditions as to the court may 
seem expedient (u). The lessee must execute a counterpart of the 
lease (»). , 

1351. Under the Settled Land Acts {io) larger powers are con¬ 
ferred. A tenant for life or person having the powers of a tenant 
for life (a) may grant mining leases (6) of mines, opened or new, for 
a term not exceeding sixty years (c). The tenant for life must give 
notice of his intention to exercise his power to the trustees of the 
settlement not less than one month before the grant of the lease (d), 
but such notice may be notice of a general intention in that behalf, 
and any trustee may, in writing, waive the notice or accept a shorter 
notice (e). The lease must be by deed and take effect not more 
than twelve months after its date, and the lessee must execute a 
counterpart (/). 

The best rent must be reserved (g), but, in estimating the rent, 
regard must be had to any fine taken {h) and to the circumstances 
generally (i), and the lease may be granted partly in consideration 
of the lessee having executed or agreed to execute on the land an 
improvement (j) authorised for or in connection with mining 
purposes (A). The rent (/) may be ascertained or vary according to 
the acreage or quantity worked or the price of the minerals, and a 
minimum rent may be reserved subject to an average clause (m). 
The rent need not bo uniform (n). 

i t) Settled Estates Act, 1877 (40 & 41 Yict. c. 18), s. 4. 
u) Ibid., B. 5. 
v) Ibid , s. 4. 

w) See note (r), p. 524, ante. 

ot) For defiiiition of “tenant for life,” see Settled Land Act, 1882 (45 & 4B 
Yiot. c. 88), 8. 2 (5), and for persons having powers of tenant for life, see tlnd., 
B. 58, and, generally, title Setti.rmemT3. 

(b) A mining lease is a lease for any mining purpose, and includes a licence. 
Mining purposes includes sinking, searching for, winning, working, getting, 
making merchantable, smelting, converting for the purposes of any manu¬ 
facture, carrying awuy and disposing of mines and minoials iiiidor the settled 
land or any other land, and the erection of buildings and the execution of 
engineering and other works suitable for those purposes; see Buttled Land 
Act, 1882 (45 & 46 Yict. c. 38), s. 2 (10) (iv.). 

i c) Settled Land Act, 1882 (46 & 46 Yict. c. 38), s. 6. 
d) Ibid., 8 . 45. 

e) Settled Land Act, 1884 (47 & 48 Yict. c. 18), s. 5. 

/) Settled Land Act, 1882 (45 & 46 Yict. c. 38), s. 7. 
g) Ibid., s. 7. 

^a) a fine is capital money (Settled Land Act, 1884 (47 & 48 Yict. c. IS), 
B. 4). 

(0 Settled Land Act, 1882 (45 ft 46 Yict. c. 38), s. 7. 

(y) Ibid., 8 . 25. As to the authorised improvements, see title Land Imfbovb* 
KENT, Vol. XYni., pp. 283, 284. 

(*) Settled Land Act, 1882 f45 ft 46 Yict. c. 38), s. 9 [2). 

\l) Ibid., B. 2 (10) (li.), defines rent as yearly or other rent, and toll duty, 
royalty, or other reservation, by the acre, or the ton, or otherwise. 

(m) Ibid., 8. 9; Settled Land Act, 1890 (53 ft 64 Yict. c. 69), s. 8. TBb 
last-mentioned section also provides that the price may be the saleable value 
or quotation in a trade, market, or other price lisi, or may be ascertained by 
arbitration or other method prescribed by the lease, or be an average of any suen 
values over a specified period. 

(n) Re Aldande Sdtlm Estate, [1902J 2 Oh. 48, 0. A. 
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The lease must contain a covenant for payment of the rent and 
a power of re-entry on default in payment for a period not exceeding 
tliirty days (o); and it may contain such covenants and stipulations 
as are usual in the district. It may authorise the lessee to let down 
the surface (p) and grant a right of wayleave for minerals got from 
lauds other than the settled land (q). 

In cases where it is difficult to make leases for the term and 
on the statutory conditions, or where it is usual in the district 
to grant leases for longer terras or on other conditions, the 
court may either generally, or in a particular instance, authorise 
the tenant for life to grant leases for a longer term or on other 
conditions (r). 

1352. Unless a contrary intention (») is expressed in the settle¬ 
ment, a tenant for life who is impeachable for waste in respect of 
minerals (t) must set aside three-fourths of the rent as capital 
money under the Act (a), and a tenant for life who is not so 
impeachable (b) must set aside one-fourth (c). 

1353. A tenant for life may make a lease for giving effect to a 
contract, binding the inheritance, and entered into by a predecessor 
in title, a lease for giving effect to a contract for renewal enforceable 
against him, and also, subject to certain limitations, a lease for 
confirming a previous void or voidable lease (i.); and he may, in a 
lease of the surface, reserve the minerals (e). 


fo) iScttlod Tjancl Act, 1882 (43 & 46 Viet. c. 38), a. 7 (3). 

(;)) Sitircl/ V. Lowhshcroiii/h (Kail), [190.)] 1 t’h. 4(50. 

(f/) Re Aldam's Settled Estate, [1902] 2 Ch. 46, C. A. 

(r) Settled JjHnd Act, 1882 (45 & 46 Viet. c. ,38), s. 10. If the approval is 
general the order will not, except in epecial circumsfances, require any 
particular leHso or grant to be settled or approved by the judge. If the 
approval ie given in a particular case the order may either approve of a grant or 
lease already prepared or direct that the lease or grant shall contain conditions 
specilied in the order or to be approved at chambers (Settled Land Act Buies, 
1882, r. 9). 

(a) Where in the case of an infant tenant in tail the whole rents were dis¬ 
posed of by the settlement, a contrary intention was hold to be expressed (Re 
Newcastle's (Duke) Instates (1883), 24 Ch. II. 129). For another instance of a 
contrary intention being expressed, see Re Bagot’s Settlemmt, Banot v. Kittoe, 
[1894] I Ch. 177. 

(t) A person entitled until sale to the income of lands held upon trust for 
sale is in the position of tenant for life impeachable for waste (Be Ridge, Hellard 
r. Moody (1886), 31 Ch. D. 604, 0. A.). 

fa) Settled Land Act, 1882 (45 & 46 Viet. c. 48), s. 2 (9). 

(b) It is not necessary that a tenant for life should be expressly made unim- 
P^chable for .waste to come within this provision (ife Ohaytor, [1900] 2 Ch. 

(c) Settled Land Act, 1882 (45 & 46 Viet. o. 48), s. 11, which does not 
include a tenant for lifo who grants a lease in pursuance of a contract made 
by his predecessor in title who was absolutely entitled (Be Kemeys-Tynte, 
Kemeys-Tynte v. Kemeys-Tynte, [1892] 2 Ch. 211), nor a tenant for life who 
grante ^ under an express power (Lonsdale (ifarl) v. Loudher, [1900] 

(d) Settled Land Act, 1882 (45 & 46 Viet. o. 48), s. 12. A tenant for life 
may not in exercise of this power confer a gratuitous benefit upon the holder 
of a void lease (Be Newell and NeviU’s Contract, [1900] 1 Ch. 90), 

(e) Be Gladstone, Gladstone v. Gladstone, [1900] 2 Ch. 101, 0. A. 
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Sub-Sect. 3,— Fiduciary Oivnera. 

1354. Unless expressly authorised to grant mining leases, trustees 
have no power to grant such leases, and, apart from statute, the 
court cannot assist them (/). A trust for sale does not authorise 
trustees to grant mining leases (g) ; nor docs a general power to 
lease authorise the grant of a lease of unopened mines (/^), although 
it is not necessary that a power to authorise such grant should 
expressly refer to unopened mines (i). It is a question of construc¬ 
tion in each case. 

Trustees, if authorised to grant leases of separate properties held 
upon different trusts, may not grant one lease of both properties (ji). 

Trustees may be anthori.sod by the court to grant mining leases 
under the jurisdiction conferred by the Settled Estates Act, 1877 {k), 

Sub-Skct. 4.— Ecdesuistical Corporations, 

1355. Ecclesiastical corporations aggregate or sole (with certain 
exceptions (1)) may, with the approval of the Ecclesiastical Oom- 
missioners (m) testified by deed, make leases of any mines, minerals, 
or quarries of which they are the owners, together with suitable 
surface laud and all such powers of working, getting, and carrying 
away the produce, and of working adjoining mines, as are expedient 
for such terms and considerations, whether by way of premium or 
otherwise, and subject to such stipulations, conditions, and agree¬ 
ments on the part of the lessee, and generally in such manner as 
the Commissioners (m) in eacli case think proper and advisable (a). 
Leases may also be made, on similar conditions, of liberties to 
take water, and also of way leaves, water leaves, canals, watercourses, 
tramroads, railways or other ways, paths or passages, either sub¬ 
terraneous or over tluj surface, or other easements or privileges in, 
upon, out of, or over any lands of the corporations (o). 

(/) JVood V. PaUeson (1817), 10 Beav. 541 ; anti see title Tuubts and 
TllliaTEES. 

(^) Jeriioise v. Clarke (1821), M.aJtl. & (J. 9(5. 

(A) Cle(fg V. Howland (18(5(5), L. 11.2 Eq. 1(50; Ite Basherville, BasJeerville v. 
Baskervtlle, [1910] 2 Ch. 329. 

(t) Dalyr. //ecAeW (1857), 24 Beav. 114 (jidwer to lease hereditaments and 
premises or any part thereof and minerals within or under the same tofijetiu'r 
with or separately therofiom); Re Barker, U af/is v. JJarAer (190.‘5), 88 L T. 085 
(power to leaeo any portion of estates suhjout to such provisions, conditions, 
and stipulations as the trustees should in their discretion think proper and 
beneficial). For a case of construction regardin ;7 the existence of a power and 
in whom it was vested, see Letgk v. lialcarres (iarZ) (1848), 6 C. B. 847; and 
see, further, title Lanpeoud and Tenant, Vol. XVIII., p. 361. 

yf) Tolson V. Sheard (187(5), 5 Oh. I). 19, 0. A. 

(A) 40 & 41 Viet. c. 18, s. 23; Ex parte Huxley (1868), 2 I. R. Eq. 237. As to 
the terms upon which leases may thus be granted, see pp. 530—532, ante. 

(Z) For these exceptions, see title Eoolesiastioai, Law, Vol. XI., p. 762, 
note (m). 

f m) See ibid., pp. 794 ef sey. 

n) Ecclesiastical Leasing Act, 1842 (5 & 6 Viet. c. 108), s. 6 ; bVclosi.'istioal 
Leasii^ Act, 1858 (21 & 22 Viet. c. 67), s. 1; see, further, title Ecci.esiastioai. 
Law, Vol. XI., pp. 763, 764. Without the consent of the Oomniissionera ■» 
lease has no effect {Ecclesiastical Commissioners v. TTWeAoMse, [1896] 1 Ch. 552). 
In the case of an incumbent the consent of the patron of the hving is also 
required, and in the case of copyhold lauds the consent of tho lord (Ecclesiastical 
Leasing Act, 1842 (6 & 6 Yict. c. 108), s. 20). 

(o) Ecclesiastical Leasing Act, 1842 (5 & 6 Viet. o. 108), s. 4. ^As to the 
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Sub-Sbot. fi. —UnivettUy and College Sstatee. 

1356. The Universities of Oxford, Cambridge, and Durham, and 
every college therein, and the Colleges of Winchester and Eton (p), 
may exercise such powers (q) of making leases for mining purposes 
as are conferred upon a tenant for life by the Settled Land Acts, 
1882 to 1890 (r), the Board of Agriculture and Fisheries being 
substituted for the trustees of the settlement and the court (s). 


Sun-SiiCT. G—Charities. 

1357. The Charity CommisBioners may authorise the trustees or 
administrators of a charity to grant mining leases of any part of 
the charity estates if they consider that such leases will be for the 
benefit of the charity (t). 

Sub-Sect. 7. —The Grown etc. 

1358. Leases of minerals in and under the Crown lands (except 
mines royal («)) are granted by the Commissioners of Woods, 
Forests, and Land Eevenues (v), and leases of mines belonging to 
the Duchy of Cornwall by the Duke (a). 

The Commissioners for executing the ofiice of the Lord High 
Admiral, as the body in which the lands of (Greenwich Hospital are 
vested (6), may make mining leases of such lands for terms not 
exceeding forty-two years, and such leases must take effect in 
possession, reserve the best rent without fine, and contain a con¬ 
dition for re-entry on non-payment of rent, but the rent may be 
reserved by toll, duty, royalty, or reservation by the acre, ton, or 
otherwise. The lessee must execute a counterpart (c). 


power of au archbishop or bishop to grant mining leases of the lands of the see 
with the approval of the Estates Committee of the Ecclesiastical Commissioners, 
see Ecclesiastical Commissioners Act, I860 (28 & 24 Viet. c. 124), s. 8; and see 
p. 627, ante, and title Ecclesiastical Law, Vol. XI., p. 798. 

(p) Universities and College Estates Act, 1868 (21 & 22 Viet c. 44); 
Universities and College Estates Act, 1898 (61 & 62 Viet o. 55), s. 7; see 
titles Education, Vol. XII., pp. 93, 94, 98, 98; Landlobd and Tenant, 
Vol. XVni., p. 366. 

(q) Universities and College Estates Act, 1898 (61 & 62 Viet. o. 56), s. 1. 

(r) For a list of these Acte, see note (c), p. 624, ante. As to such powers, see 
p. 631, ante. 

(a) Universities and College Estates Act, 1898 (61 & 62 Viet c. 56], Sched. I., 
Part II. 

(<) Charitable Trusts Act, 1853 (16 A 17 Viet. c. 137), s. 21; see title 
Charities, Vol. IV., p. 229. 

(u) 8ee p. 507, ante. 

(vj For full details regarding these leases, see title Constitutional Law, 
Vol. VIT., p. 203. • • 

(a) See ibid., p. 251. 

(5) Greenwich Hospital Act, 1865 (28 A 29 Viot. o. 89), s. 22; see title 
Constitutional Law, Vol. VII., p. 90. 

(c) Greenwich Hospital Act, 1866 (28 A 29 Viet. c. 89), s. 29. 
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Part V.—Rights Incidental to Ownership. 

Sect. 1.— Posaeaaion. 

Sxib-Seot. 1. — Bight to Excluaive Posaeaaion. 

1359. Proceedings may be institated by the owner for recovery 
of possession if a trespasser is in possession of a mine. The action 
may be for recovery of possession of the surface and the mines 
beneath (d), or for the mines alone. Thus a coal mine or a salt 
pit (e), a mine under a tinbound, though not the tinbound (/X a 
stratum of ooal(g), and liberties appurtenant to land with the land 
may be the subject of such proceedings (h) ; but such action cannot 
be brought in respect of a liberty to get minerals alone, for this is 
an incorporeal hereditament (i). If a tenant works a quarry when 
the right to the stone is reserved by the lease, the landlord may 
maintain trover (A:). 

Sub-Sect. 2.— Loaa of Right to Recover Poaaeaaion hy Lapae of Time. 

1360. The Real Property Limitation Acts, 1833 and 1874 (0, 
apply to mines and unsevered minerals, and under these Acts (1) a 
title to the fee simple of mines may be acquired by possession of the 
surface, if the right to the surface and mines has not been severed (m). 
Inclosure is the best evidence of possession of the surface of land, 
but cultivation of the surface without inclosure has been held 
sufficient to prove possession (n). 

A title may also be acquired by entry and possession of a mine (o) 
or vein of coal(p). The title acquired will usually be limited 


(d) Grockfr v. FothergM (1819), 2 B. & Aid. 652 ; Harebotth v. Placock 
Q604), Oro. Jac. 21. As to actions for recoyory of possession, see titles 
Landlord and Tenant, Vol. XVIII., pp. 668 et aeq.; Thespass ; see also 
titles Action, Vol. I., pp. 34, 36; Execution, Vol. XlV., p. 76. 

(e) Comyn v. Kyneto (1607), Cro. Jac. 150; Andrews v. iVhittingham (1693), 
Garth. 277 ; S. 0., 8«6 nom. Whxttxngham v. Andrews, I Salk. 255. 

(Y) Doe d. Falmouth {Earl) v. Alderaon (1836), 1 M. & W. 210. As to tin- 
boimds, see p. 637, post. 

(g) Dartmouth {Karl) T. Spittle (1871), 19 W. R. 444, per Kelly, O.B., at 
p. 445. 

(A) Crocker v. Fothergill (1819), 2 B. & Aid. 652, per Holroyd, J., at p, 661. 

(t) Crocker v. Fothergill, supra; Doe d. Hanley v. ff'ood (1819), 2 B. & Aid. 724, 
738; Low Moor Co. v. Stanley Coal Co. (1876), 34 L. T. 186, 189, C. A. As to 
how far an action to recover pos'^ession lies in respect of open mines, see Low 
Afoor Co. V. Stanley Coal Co., supra; Sayer v. Pierce (1749), I Vos. Son. 232, 
233; Wtlkiuaony. Proud (1843), 11 M. & W. 33; Shep. Touch., ed. Preston, 
96. As to incorporeal hereditaments, see titles Easements and Profits a 
Prendre, Vol. XL, p. 238; Beal Property and Chattels Real. 

(*) Broum v. Chadwick (1857), 7 I. 0. L. R. 101, 108. 

(0 3 & 4 Will. 4, c. 27; 37 & 38 Viet. e. 67; see title Limitation of Actions, 
Vol. XIX., pp. 104 et aeq. 

(m) Thtw V. Wingate (1862), 10 B. & S. 714; Seddoa v. Smith (1877), 36 
L. T. 168, 0. A. 

(n) Seddon v. Smith, supra. 

(o) Low Moor Co. v. Stanley Coal Go., supra; Dartmouth {Earl) v. Spittle, 
sapra, per Kelly, 0.B,, at p. 446. 

(») Low Moor Co. v. Stanley Coal Co., supra, at p. 189; Ashton v. Stock 
(1877), 6 Oh. D. 719, 726; Qlyn v. Howdl, [1909] 1 Oh. 666. 
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, Sect. 1. 
FoBBession. 
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to the area actually occupied ( 9 ); but if the grantee of all the 
soams of coal under a defined surface enters upon one seum 
ho will be taken to be in possession of all the seams included 
in the grant (?■). It is a question of fact whether possession has 
boon taken of a whole mine («), but it seems that possession may be 
acquired of the whole mine or seam by the mode of driving the 
levels and opening a certain area of coal (t). It will not, however, 
be assumed that possession of a seam is possession of the seams 
which lie beneath it (a). 

A trespasser who wrongfully works a vein of coal from an 
adjoining mine usually acquires possession only of the coal worked, 
and does not acquire title to the mine itself though more than twelve 
years have elapsed since the first act of trespass was committed (h). 

If a mine is held by tenants in common, and one of them enters 
and works without licence from his co-tenants, he may acquire a 
statutory title (c) to the area occupied by him (d). 

The rights of the Duke of Cornwall to mines and minerals in 
tho county of Cornwall are dealt with by a special enactment 
under which they may be barred by lapse of time (e). 

1361. The right to get coal in another man's land may bo 
acquired by prescription (/). 

3u«-Sect. 3 .—liffect of Non-mer, 

1362. If mines and minerals are excepted upon a grant of land 
with liberty for the grantor to enter and get the minerals, the 
grantor’s title is not barred by the simple omission to exorcise his 
rights (g). Similarly, tho right to work a mine is not lost 
by simply ceasing to work it (it). Moreover, if a trespasser 
abandons possession before he has acquired a title, time does not 
continue to run in his favour though there is no new act of owner¬ 
ship by the rightful owner (i). Tho customary right of tenants of a 


( 5 ) As to the extent to which pos-seshion will bo inferred, see p. 510, ante, and 

title Limitation ov Actions, Vol. XIX., p. 112. * 

(r) Low Moinr Co. y. Stanley Coal <'o. (1876), 133 L. T. 436; alfirmed (1876), 
34 L. T. 166, 0. A.; and see Davia v. Sheyherd (1866), 1 Ch. App. 110 , 415. 

(s) M'Donnell v. M'Kinty (1847), 10 I. L. U, oil, 526; 2’fmv y, ]i't?iyate 
(1862), 10 B. <£ S. 711, 721. 

(i) Aahtou v. Stock (1877), 6 C'h. D. 719, 726. 

( 0 ) Low Moor Co. v. Stanley Coal Co., Ltd. (1876), 31 L. T. 186, 189. 

( 6 ) 'Thompson v. Hickman, fT907] 1 Ch. 550, 562; Ashton v. Stock, supra; 
Dartmouth {Earl\ y. Spittle (1871), 19 W. K. 444. 

(c) See note (Z), p. 535, ante. 

u2) Olyn v. Howell, [1009] 1 Ch. 666 ; Eeal Property Limitation Act, 1833 
(3 * 4 Will. 4, c. 27), e. 12 . ^ 

U) Duchy of Cornwall Act, 1844 (7 & 8 Vict. c. 105), ss. 73, 74. 

{/) Wilkinson v. Proud (1843), 11 M. & W. 33. As to prescription, see title 
Easements and Pkofits a Pkbndre, Vol. XL, pp. 2o& etsaj. 

[g)' M*Donnell y. M'Kinty, supra; Smith y. Lloyd (1854), 9 Exch. 562; 
Agency Co. y. Short (1888), 13 App. Cas. 793, 799, P. 0.; see, further, title 
Limitation of Actions, Vol. Xlx., pp. 110, ill. 

(A) Low Moor Co. v. Stanley Coal Co. (1876), 34 L. T. 186, 0. A. 

(») Agency Co. v. Short, supra ; see title Limitation op Actions, Vol. ^iCIX., 
pp. ill, 157, 158. It has MOn stated that when a lease of mines has been 
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manor to take stone from a quarry is not barred by non-user, if there 
is no evidence of possession inconsistent with the exercise of their 
right (A:). 

1363. If the right to mines and minerals is expressly reserved no 
inference of abandonment arises from not exercising it (1 ): a grant 
will not be presumed against the reservation (m). If the right to 
work minerals is granted for a terra of years, the right is not 
waived nor abandoned during the term, though the grantee has 
ceased working for many years (n). A presumption of right arises 
from possession (o) apart from the Ileal Property Limitation Acts (p); 
but the title to a gravel pit and the road to it will be extinguished 
if possession is abandoned by the owner and another has actual 
possession for the statutory period (q). 

Sect. 2.— Rights against Persons wrongfully taking Minerals. 

Sub-Sect. 1.— Nature of the Bu/ht, 

1364. By a technical rule of law, when part of the realty is 
severed and converted into a chattel, it instantly becomes the 
property of the person who was the owner of the fee in the land 
whilst it remained a portion of the land (a). Though admitted 
by courts of law, this doctrine is not applied in granting redress 
to the owner of the chattol (6), the principle adopted being that the 
proper value is what the owner has lost, which is the value of 
the thing as it existed unhewn in the pit (c). 

Sub-Sect. 2.— Nature oj the Rettiedy. 

1365. An action may be maintained for an account of minorala 
wrongfully abstracted (d), and such action is available not only 

granted an<i thoro m i\o entry by the grantee within the Uino of limitation, the 
rights of the grantee against tlio lo.s.s<>r are bai'red at the expiration of the 
statutory period V. /biwrd (IS.ilJ), 2 W. & B. 1.T2, 117). But this seems 

not to bo the case whoii the lessor is not in actual possession ; see title 
Limitation of Aertoxs, Vol. XIX., pp. 112, 11.5, note (?). 

(Ai Ifeath v. Deane, [190.)] 2 Ch. 86, 93. 

(?) heamanv. (1810), 16 Ves. 390,392; Jnmieaonr, Ilareei/, [1876] 

W. N. 277, H L. ■ 

(»«) AiUtir V. Sliafloe (undated), cited 19 Ves. 156. 

(n) Vrany v. Adams (1776), 5 Bro. Pari. Chs. 588. 

(o) I/itdyktmon y. Fletcher (1781), 3 Doug. (if. D.) 31, 33. 

(p) As to those Acts, see title iuMiTATiON OF Aci’iONS, Vol. XIX., p 37, 
note (a). 

(o) Smith y. Stocks (1869;, 10 B. & S. 701. 

(а) Livingstone v. Rawyards Coal Vo. (1880), .5 App. Ca«. 25, prr Lord 
BlaCKBUEN, at p. 39. 

(б) 1‘eruvtan Guano Co. v. Drey/ua Itrothers <k Co. (1887), [1892] A. C. 170, n., 
175 ; Invinyatone v. llaioynrda Coal Co., supra, at p. 40. 

(r) Seede^ou y. 6 Oh. App. 742, per Lord Hathbrley, atji. 760; 

Livingstone v. Rawyards Coal Co,, supra, at p. 40; and seo pp. 540, 511, post. 

(d) Phillips V. Jlomjray, [1892] 1 Oh. 465, 470, C. A.; Joicey v. Dickinson 
(1881), 45 L. T. 643, 0. A.; Trotter v. Maclean (1879), 13 Ch. D. 574, 584; 
Ashton V. Stock (1877), 6 Oh. D. 719, 727 ; Erdeaiaslu'al Commissioners for England 
V. North Eastern Rati. Co. (1877), 4 Oh. D. 845, 868 ; Job v. Potton (1875), L. E. 
20 Eq. 84, 99 ; Jegon v. Fmo«, supra, at p. 762; Llynvi Co. v. lirogden (1870), 
L. B. 11 Eq. 188; Dean v. Thwaite (1855), 21 Beav. 621. 
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against the wrongdoer, but also, after his death, against his personal 
reprc.sentatives («). In such action the defendant is required to 
accotnit for the value of the coal raised—that is to say, the market 
price or value after making just allowances (/). When a mine is 
hold by tenants in common, one of the co-tenants who has not con¬ 
sented to the grant by the others of a licence to work may have 
an account against the licensee (g). 

1366. An injunction may be obtained to restrain future work¬ 
ing (/t). This jurisdiction was first exercised on account of the 
irreparable injury to the property, as a mine; and upon the 
principle that a mine is regarded as a species of trade (i). 

1367. The owner of minerals which have been wrongfullj* 
abstracted may also bring an action of trover against tlie wrong¬ 
doer (j), or, if the wrongdoer has sold the minerals, the owner may 
bring an action for money had and received (k), but not for use and 
occupation (1). The action for money bad and received will also lie 
against the legal personal representatives of the wrongdoer, in 
respect of the proceeds of minerals raised prior to his death (m). 
No direct evidence of the actual sura received is necessary («). 

An action for damages for trespass may also be maintained (o); 
but, in this form of action, damages can only be recovered from 


(e) Wiridiester [IHahoji) v. Knight (1718), 1 P. Wms. 406 ; Phillips v. flom/ray, 
[1892] 1 Uh. 40.5, 470, 0. A. 

(/) See PfnI/tfs v J/om/rng, supra, per LiNoaiiy, L.J., nt p. 470 
If/) Joh V. Potion (187.5), Jj. F. 20 Kq. 84, 89, considered in Oh/n v. Howell, 
[1909] 1 (;li. 060, 0T7 ; see also Denys v. tilnukhunjlt (1840), 4 Y. & 0. (kx.) 42. 
A.s to the rights of co-owners, see pp. .511, 512, 525, 526, nnfr. As to licences, 
800 pp. 567 et seq., post. 

{h) Juiliiaturo Act, 1873 (36 & 37 Viet. c. 66), s. 25 (8); Trinviad Asphalt Co. 
V. Ambard, [1899] A. C. 594, P. 0.; Addon v. Stork (1877), 0 Ch. T). 719, 725; 
Philhpay liomftan, Fothergill v. Phillips, (1871), 6 Ch. App. 770; ll'rtght v. 

(1870), L. H. 12Eq. 408; IDltonv. 11 (1867), L. F. 4 Eq. 432, 410; 

Wilson V. Urey (1866), L. It. 3Eq. 117, 121; Aclcroyd v. Briggs (1865), 13 L. T. 
521; Hunt v. Ptnke (1860), John. 705,713; 1 Seton, Judgments inid Orders 
(6th 0(1., 1901), pp. 674, 576; see Thomas v. Jones (181^, 1 Y. & C. Oh. Cas. 
510, and Ureg v. Northumberland {Duke) (1809), 17 Vos. 281, as to foifttior 
practice in granting injunctions where the right had not been estahliphod at 
law ; and see title InjunotiONS, Vol. XVII., }m. 197 c< acq. 

(i) Flamang'a Uaae (undated), cited 7 Vos. 3(18. As to the extension of tne 
remedy by injunction applicable in case of waste to trespass, see’ Mitchell v. 
Dors (180i), 6 Ves. 147 ; Utoek/ord v. Alexander (1808), 15 Ves. 1.38; Cowprr 
{Karl) V. llaker (1810), 16 Ves. 128 ; Thomas v. Oakley (1811), 18 Ves. 184. 

(/) Martin v. Porter (1839), 5 M. &-W. 361 ; irood v. Morewood (1841), 3 
Q. B. 410, n.; AtteraoU v. Stevens (1808), 1 Taunt. 183, 199 ; and see title 
Tuovek and Detinue. A retnedy of this nature is available to the lord of 
the manor against a cojiyholder who wrongfully abstracts minerals {Kardley y. 
Granville (1876), 3 Oh. D. 826, 833). 

{k) See Powell y. Bees (1837), 7 Ad. & El. 426, per Lord Denhian, O.J., at 
p. 428 ; and see title OONTBACT, Vol. VTI., p. 484. 

(i) Phillips y. Homftay, supra, at p. 472. 
j[m) Pcnvell y. Rees, suq/ra. 

In) Ibid. 

(bj Seo title Trespass ; Martin y. Porter, supra; Mmgany. Powell (1842), 3 
Q. B. 278; Ulegg y. Dearden (1848), 12 Q. B. 576; Brain y. If arris {185S), 10 
Exch. 008 ; Gibbons (1856), 1 II. & N. 459; Dartmouth {Earl) y. 

Spittle (1871), 19 W. R. 444; Kardley v. Granville, supra. 
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personal refiresentatives ol the trespasser in of minerals 

worked within six months before his death (j!l^,#||^ctaal possession 
is necessary to maintain this form of action(^f). ""Thus a person 
having only an interesse termini cannot maintain trespass (»•) without 
entry (s). If a tenant is In possession the landlord may sue for 
injury to the reversion (i), but not for a trespass which is not 
shown to injure the reversion (w). A person in possession with an 
exclusive right to take coal(w), a person entitled under the Statutes 
of Limitation (x), and a copyhold tenant in possession can maintain 
an action of trespass (v). No action is maintainable after the 
death of the tortfeasor for damage to the land by working the 
minerals, or for compensation for the use of roads and passages {z). 

1368. A mortgagee of leaseholds in possession may be accountable 
for the wrongful working of pillars by a sub-lessee (a), and a mort¬ 
gagee, though not in possession, who authorises the working, is 
accountable in a redemption action (i). But if the mortgagor is in 
possession the mortgagee is not liable for wrongful working by 
the mortgagor, though he receives the proceeds, unless he knows 
that the working is wrongful (c). 

1369. Liberty of access may be obtained for the purpose of 
stopping up passages into the mine (d). 

If a pt imd facie case of trespass is made out, an order for inspec¬ 
tion of the defendant’s mine through his pits may be obtained 
on interlocutory application (e). Inspection is usually only autho¬ 
rised for the purpose of ascertaining the boundary of the plaintiff’s 
mine (./’), and the extent of the trespass (p). Eemoval of barriers 


(p) Civil Procedure Act, 18.33 (3 A 4 Will. 4, p. 42), a. 2; and see title 
ExEcu roiis AND Auministuatous, Vol. XIV., p. 314. 

Ooj: V. Gfiir (1848), 5 C. B. 533, per WlU)E, O.J., at pp. 549, 550. 

M TlV/to V. //finde, [1893] 2 Ch. 75, 85, 86. 

(s) Ormn Accident and (Guarantee Corpoiatwn v. Tlford Oas Co., [1905] 2 K. B. 
493, 497, 498, 0. A. 

(i) Jiaine v. Aldrraon (1838), 6 Scott, 691 ; Ilarker v. Birkbetk (1761), 3 
Burr. (4th ed.) 1556, 1560, u. (where it was held that an action on the case was 
maintainable); see also Wood Moreu’ood (1811), 3 Q. B. 440, n. 

(it) Coojier V. Crabtree (1882), 20 Ch. D. 589, V. A. 

(ip) Low Moor Co. v. Stanley Coal Go. (1875), 33 L. T. 430; affirmed (1876), 34 
L. T. 186, C. A. 

(*) Ihtd. 

\y) Uardley v. Granville (1876), 3 Ch. I). 820, 833. 

(z) VhillipB V. Uomfray (1883), 24 (’ll!. D. 439, 0. A.; PhUhpi v. Ihmfray 
(1890), 44 Ch. D. 691; Affirmed, [1892J 1 Oh. 465, C. A. 

(a) Taylor v. Moatijn (1886), 33 Cb 1). 226, 0. A. 

(b) Hood V. Eaaton (1856), 2 Giff. 692, 701. 

(cj PoweU V. Adieu (1858), 4 K. & J. 343; Eliae v. Griffith (1878), 8 Ch. D. 
621, 528, C. A. 

{d) Phillips V. Hoifi/ray, Eotlurgill v. Phillips (1871), 6 Ch. App. 770, 776; 
eeo also Plard v. Stott (1869), 21 L. T. 106, 107; Clegg y. Bearden (1848), 12 
Q. B. 576. 

(e) E. S. 0,, Oi-d. 50, r. 3 ; Cooper v. /nee Hall Co., [1876] W. N. 24 ; TF7t«'''^ 
V. Uraucker (1864), 10 Jur. (n. 8.) 635; Jiennitt v. Whitehoiise (1860), 28 Bcav. 
119, 122; see also Bradford Corporaiion y. Ferrand (1902), 86 L.T. 497; Lrnnb v. 
Beaumont (1884), 27 Ch. D. 356, 358. 

(/) Lewis V. Marsh (1849), 8 Hare, 97, 100; Cooper y. Ince Ifall Co., supra. 

{g) Beunitty. Whitehouse, supra, at p. 123; Coopir y. Ince Hall Co., supra. 
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. BBox. yad obHfci Hctiona iS also ordered when necessary for inspection (h). 
Rights The order provi^#fAr notice of inspection to bo given to the defen- 
agalnst danti^i), and in some cases for his being supplied with the names of the 

Persons persons appointfedby the plaintiff to inspect the niine(/t). Security 

lias been ordered to be given before inspection for the purpose of 
f indemnifying the defendant from loss and damage sustained 
_L thereby (/). The costs are in the discretion of the judge (m). 

DiscoTcrv ui 1370. troduclion and inspection of the defendant’s title deeds 
docnnicuis. for the purpose of ascertaining boundaries maybe obtained, liberty 
being given to seal up all but the jiarcels and plans (j?). In an 
action for an account of coals, in which the defendant denies the 
plaintiff's title without pleading his own, an interrogatory as to the 
defendant’s title may be allowed (o). 

Criminal 1371. Criminal proceedings may be instituted against a person 

proceedings, gfolen minerals from a mine (p), or who commits malicious 

injuj'ies to a mine (a), or who, being enijdoyed in a mine, has 
removed or concealed minerals with intent to defraud(b). 

Suu-Sect. 11 .—Davwjea Retoverahlc. 

Measure of 1372. By the rules of equity in actions of account, which 
damages. applicable in all courts (c), the plaintiff is entitled to the 

(A) Lonaihile [Earl) v Cunoen 3 Bli. IGS, ii., 171; Walker v. EUtthar 

(1804), 3 Bh. 172, 178 

(t) Cooper V. Ince Hall Co., [1870] W. N. 21; Eniior v. Harwell (1800), 1 
Do Q, 1’’. & J. 152'*, 531, C. A.; Ilenmit v. Whitehouse (1800), 28 Jlnav. 119, 122; 
.A -d. V. Cliambera (1849), 12 Bcav. 169, 160; Leunay. ^/arsA (1819), 8 Hare, 
97,100, Walker Y k mi her, supra. 

(k) Walker v. Fletcher, auprn ; Leviis v. Marsh, supra; Ejunurw. liarirelt, supra. 

(/) JJenneU v. (Iriffiths (1861), 3 E. & E. 407; soo also Iknnitt v. WhtUhouse, 
tiipra ; Ennor v. Barwell, supra. 

(m) Mitchell v. Barley Main Colliery Co. (1883), 10 Q. H D. 467. 

(u) li’m/ae's Merthyr Co v. Powell's Dyffryn Steaiu Coal Co., [1880] W. N. 
141, 159, 0. A.; Pousonhy v. Hartley, [1883] W. N. 13, 41, C. A. ; .lenkius v. 
Uushby (1866), 35 L. J. (cn.) 400. 

(o) Cayley v. Eandycroft Uriek, Tile, and Colliery Co. (1S86), 33 W. li. 577 ; 
see title blSCOVJOHY, iNSrKCTlON, ANU iMTEimoGATOIUES, Vol. XI., p. 104. 

0>) Larceny Act, 1861 (24 & 25 V]ct. c 96), t.. 38. 

(«) See title CiUMiyAr. Law and i’aocEDUJu;, Vol. IX., p. 783. 

(6) See ibvl., pp, 638, 639. 

(c) Judiciiture Act, 1873 (36 & 37 Viet. c. 66), s. 25(11); Peruvian (liunio 
Co. Y. Hreijfus Brothers & Co., [1892] A.JO., 170, per Loid MArWAcniTEN, at 
p. 175. Bofore 1873, the duinagos n wverable for wrongfully working ininerale 
depended upon the form of action adopted. In an action of ticspa.‘<s, tlie value 
of the coal when gotten, without iillowauce for hewing, but deducting the cost 
of bringing the coal to the surface, was rpcovcrable {Peruvian Cuano Co. v. 
Dreyjua Brothers if’ Co., supra, at ji. 176; If'tW v. Holt (1842'!, 9 M «& W. 672; 
Morgan v. Powell (1842), 3 Q.'B. 278; Martin v. Porter (1839), 6 M. & W, 
351; but see Wood v. Morewood (18H), 3 Q. B. 440, n.). In trover the value oj 
the coal at the place of demand without deduction was considered to be, 
recoverable [MarhnY. Portae, supra, at pp. 353, 354; Peruvian' Guano Go. v. 
Dreyfus Brothers & Co., supra). Damages were assessed under Lord Cairns' 
Aot, the Chancoiy Amendment Act, 1868 (21 & 22 Viet. c. 27), as if the 
defendant had purchased the mine at a fair price {Jegon v. Vivian (1871), 6 
Oh. App. 742, 761, 762 ; Livingstone v. Rawyards Coal Go. (1880), 6 App. Cas. 
25, 40); but in an action of trover a defendant who had acted honestly 
was liable only fur the value of the coal as if he had purchased the coalfield 
from the plaintiff [Peruvian Quano Co, v. Dreyfus Brothers Jb Co., supra; 
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market value of the minerals at the pit’s m(m%. Object to certain 
allowances. ' 

The defendant may be allowed the cost of hijwng and bringing 
to bank if he has acted* inadvertently (d), or%hder a bond fide 
belief of title (c), or fairly and honestly (/),* or in cases of 
mere mistake (, 9 ), and when the coal was worked under a bond 
fide expectation of a contract which the coal-owner knew would 
be acted on at ouce(/i)- This rule is applicable to cases when 
the coal-owner stands by and sees the coal worked without inter¬ 
fering (i). But the cost of bringing to bank only is allowed when 
the defendant has acted fraudulently (k), or negligently (1), or 
wilfully (wi), or in a manner wholly unauthorised and unlawful (n), 
and this measure of damages has been applied in a case of 
inadvertent working ( 0 ). In neither class of cases is the defendant 
deprived of the cost of bringing the coal to bank (p). These 
principles apply to claims in the winding up of a company (q). The 
measure of damages is not affected by a covenant which binds the 
plaintiff to use any coal gotten upon the preinisos (r). Where the 
coal could only have been worked by the trespasser damages have 
been assessed in accordance with the value of the royalty paid for 
the surrounding coalfield (it), but a trespasser who is allowed 
disbursements for hewing and bringing to bank is not entitled to 
any profit or trade allowance (l). 

1373. Damages in the nature of interest may be given in an 
action of trover or trespass (a); and, it seems, may be allowed in an 
equitable action for an account against the trespasser or his personal 
representative (b). 


Ltrini/itone v. Rawyarth Cual Vo. (ISSO), 5 App. Cas. 2i>, 40; Wood v. Moremxxl 
(1811), 3 Q. H. 440, n.). 

(fZ) Hilton V. Woods (1867), T/ R. 4 Eq. 432 ; and see title Contract, 
Vol. Vir., p. 485. 

(r) Jlilton V Woods, supra; Jei/mi v. Vtvian (1871), 6 Ch. App. 742, 781; Klias 
V. Orijith (1873), 8 Ch. U. 621, 529, 0. A.; Ashlon v. Stock (1877), 6 Ch. F). 719. 

! /) It'ooil V. Morewood, supra 

(/) Re United Merthyr (Jollieries Vo, (1872), Tj. R. 10 Eq. 40. Seetitlo Mist.vkk. 
h) Trotter v. Mat lean (1879), 13 Oh. 1). 574, 587. 

t) Jtgon V. V^ivian, supra, at p. 782; Trotter v. Mai lean, supra, at p. 587. 
k) Eidesiastual Commustoners for England v. Noitli EasUrn Rail. Uo. (1877), 
4 On. 1). 845; Joicey v. Vulduson (1881), 45 Fj. T. 613, 0. A.; JiulU Vottl 
Mining Co. v. n899] A. 0. 351, 352, P. C. 

(Z) Wood V. Moreioootl, supra. 

(m) Martin y. Porter (1819), 5 M. & W. 351; Trotter v. Maclean, supra, at 
p. 588 ; Phtlkps v. Horn frag (1890), 44 Oh. D. 694, 701, 702. 
in) r.hjnvi Vo. v. Rrogden (1870), L. R. 11 Eq. 188. 

(o) EcdesiaslMl Comnmsioners for England v. North Eastern Rail. Co., supra, 
(p) Trotter v. Maclean, supra, aib p. 588; Jouey v. Dkhineon, supra, atp. 841 ; 
l>ut see Livingstone v. Rawi/ards Coal Vo., supra, at pp. 34, 39; Job v. Potion 
'(1875), L. R. 20 Eq. 84, 91, 97 ; Plant v. Stott (1889), 21 L. T. 106. 

( 17 ) Re Uuital Merthyr Collieries Vo., supra; Ruth Coal Mining Go. v. Osborn 
(1872), Ij. R. 16 Eq. 46. 

(r) Ashton v. Stock (1877;, 6 Oh E. 719, 726. 
s) Livingstone v. Rawyards Coal Co., supra, 
h) Re United Merthyr Collieries Co., aujircu 

(o) Civil Procedure Act, 1833 (3 & 4 Will. 4, c. 42), s. 29 ; and see titles 
Trespass ; Tkovbr and Detinue. 

(b) Phillips V. flomfray, [1892] 1 Ch. 465, 0. A. Where an inquiry a.s to 
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1374. If a railwaj' qompany, after giving notice to treat, removes 
minerals not incWdedl in the notice, and such removal is not 
necessary for majiing the railway, damages can be recovered, and 
the landowner is not obliged to take compensation (c). 

1375. It is uncertain what is the measure of damages recoverable 
by a copyholder from the lord of the manor who has granted a 
licence to a third party to got minerals without the consent of the 
copyholder (d). 

1376- Damages are recoverable for injury resulting from the 
wrongful working of minerals ; for injury caused to houses on the 
surface (c); for causing subsidence of the surface by removal of 
lateral support (/); for coal rendered unworkable (;^), and for letting 
in water (/t). If damages are recovered for letting in water there is 
no further liability for continuing damage from flooding through 
the same aperture (i). Damages are recoverable for the loss of 
pitch which the defendant, by removing lateral supports, has 
caused to flow upon his land and appropriated (;). This principle 
does not apply when the defendant has puiui)ed brine upon his 
own land which in part results from dissolution of the plaintiffs 
rock (/t). An inquiry has been directed as to damages beyond the 
removal of the coal occasioned by working tlie mines (?), as to 
damages by reason of the manner in which the wrongdoers worked 
the coal (hi), O'lid as to damage by reason ot the wrongdoers having 
broken through the boundary (?/); and compensation may he 
obtained as for a wayleave when the trespasser has wrongfully 
carried minerals through the mine(o). 

Sub-Sect. 4.— Api^lKalitm of Ifarm<fea reawered at between Limited (hrners. 

1377. If a lease with liberty to dig for minerals amounts to ap 
absolute sale of all the minerals, the lessee is entitled as between 

(liimagos is directed and the order does not contain a direction for payment, 
the order is nut ono within the Judgments Act, 183S (1 & 2 Viet. c. 110), s. 18, 
so as to render interest on the damagos payable from the date ot the order 
{Aafiover Fluor Spar Mines, Ltd. v. Jacksvn, [1911] 2 Ch. .365); see title 
JUUOMENTS AND OkDERS, Vol. XVIIL, p. 209. 

(c) Under the Bailwnys Clauses Oousohdation Act, 1845 (8 & 9 Vnst, c. 20), 
8. 6; Tiverton and North Devon Hail. Co. v. Looaemore (1884), 9 App. Ohs. 
480. 

hi) A.-G. V. Tomline (1880), Id Oh. 1). tSO, 163, 0. A. 

(e) Livingstone v. Rnwyards Coal Co. (1880), 6 Apji. Cas. 25; Hunt v. Peake 
(18G0), John. 705; see pp. 570 et seq., post. 

{/) Trinidad Asphalt Co.' V. Amhurd, [1899] A. 0. 694, P. 0.; see pp. 570 
et seq., iwst. 

Ig) Williams v. Jiagyett (1877), 25 W. E. 874. 

(A) Phillips V Horpfray, Fothergill v. Phillips (1871), 6 Ch. Apm 770; Twlor 
V. Mostyn (1886), 33 Ch. £). 226, C. A.; Plant v. Stott (1869), 21 U. T. 106; see 
p. 590, post. 

(t) Clegg v. Doarden (1848), 12 Q. B. 576; see pp. 690, 591, post. 

If) Trinidad Asphalt Co. v. Amhurd, supm. 

t k) Salt Union, Ltd. v. Brunner, Mond S Co., [1906] 2 K. B. 822, 831, 

/) Jegon v. \'iviiin (1871), 6 Ch. App. 762. 

»i) Phillips V. Hom/ray, Fotherqdi v. Phillips, supra, 
n) Llynvi Co. v. Brogden {1870'), L. B. 11 Eq. 188, 192. 
o) Mat tin V. Porter (1839), 5 M. & W. 351 ; Jegon v. Vivian, supra, at p. 762; 
Phillips V. Hemfray, Fotheryill v. PhtUtpa, supra, at p. 770; seepp. 687, 688, pMf. 
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himself and the lessor to retain the whole damages recovered by 
him from a trespasser who has worked the minerals (p). 

If a tenant for life is not impeachable for waste he is en< 
titled to compensation recovered froin a trespasser in respect of 
minerals worked during the life tenancy (q). If on the other hand 
the tenant for life is impeachable for waste, damages recovered are 
the property of the owner of the first estate of inheritance in 
esse (»•). If such owner is an infant the amount will be invested for 
his benefit (s). 

SuH-SuCT. 5.—Zois 0 / Remedy. 

1378. The period of six years is imposed by statute as 
the period of limitation in actions of trespass and trover (t), 
and is applied in respect of the wrongful abstraction of 
minerals (a). As the statute runs from the date of the trespass (f;), 
an account of minerals wrongfully abstracted is not carried back 
for more than six years except upon equitable grounds (c), the onus 
being upon the defendant to show what portion of the coals found 
to have been abstracted was taken prior to the six years (d). As, 
however, fraudulent concealment (e) of an intentional trespass is 
recognised by all courts as a ground for excluding the application 
of the statute (/), the account will be carried back beyond the 
six years in cases of tliis nature (<j). 


Smrr.X 

BljffatS 

ag^diut 

Persons 
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taking 
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1379. Though, in the case of lawful working, the statute runs penod of 

limitation in 

_ 

{p) AtlmauU'f nSferens (1808), 1 Taunt. 188 As to the respective rifjhts of 
lessor and lessee, soo p. 589, ante. 

(q) Re Barrivqtm, Qamlen v. /yi/wt (188()), 8.1 C'h. D 523. As to the poweis 
of a tenant for life, see pp. 514, 51.1, 523, 529, ante. 

! r) Re Rarnnqton, (Jainlens. Bynn, sapra, at p. .'i27. 

») Rcwtcle V. Whitfield (1734), 3 J*. Wrus. 287. 

t) Liinitiition Act, 1823 (21 Jac. 1, c. 18), s. 3 ; see title Limitation op 
Actions, ■\'’o1. XIX., p. 37. 

(cz) Demja V. Shiukburqh (1840), 4 Y. & (’. (ex ) 12; IRnnl v. Raaton (1856), 2 
Jiir. (n. s.) !)17, 0. A.; liawes v. UaynaU (1875), 2.3 W 11. 690; Trotter v. Mackan 
(1879), 13 Oh. D. 674, 584. 

(5) As to the tnno when the roinc^dy will he barred, see title Limitation of 
Actions, Vol. XIX., pp. 50, 138, 173. 

(c) Deane v. Thwatie (1855), 21 13cav. 621; Ashton v. Stock (1877), 6 Oh. D. 719, 

726; Thomai v. Atherton (1878), 10 Ch. II. 18.5, 202, 0. A.; Trotter v. Maclean, 
supra, at p. 685; (Ryn v. Jlowell, [1909] 1 Oh. 666, 679. 

(d) Deane y. Thvmite, supra ; Trotter \. Ma< lean, supra, at p 586. 

(e) As to whether tortious undergioiiTid woiking without active ooncoalmeiit 
is iilono sufficient to take the case out of the statute, see Ihilh (Jodi Mvniny Vo. 

V. Osborne, [1899] A. 0. 351, P. 0. (whoie it was held that active concealment 
was not essential); but consider Re Asttey and Tyldvsley Coal and Salt Co. and 
T^ldeskjf Coal Co. (1899), 68 L. J. (q. b.) 252, 254; Gibbs v. Gmid (1882), 9 
Q. B. I). 69, C. A.; Trotter v. Maclean, supra; Dawes v. UaynaU, Supra; Hunter 
V. Gibbons (1856), i H. & N. 450; Deane v. Thwaite, supra; Denys v. Shnekburgh, 
sitjjra; and see, generally, title IjIMITation of Actions, Vol. XIX., p. 49. 

(/) Re Astley and Tyi^sley (*oal and Salt Co. and Tyidesiey Coid Co.,^pra; 

Gibbs V. Guild, supra, at p. 67. The rule was different in courts of law prior 
to tiie Judicature Act, 1873 (36 & 37 Viot. c. 66); see title Limitation of 
Actions, Vol. XIX., p. 49, note (a). 

ig) Deane v. Thwaite, supra, per Romilly, M.R., at p. 623; Ecdestasttral 
Commissioners for Engtand v. North Eastern Rail. Co. (1877;, 4 Oh. B. 845; liuUi 
Coal Mining Co, v. Osborne, supra. 
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from the date of the subsidence (h), when subsidence results from 
the act of n trespasser, the cause of action is the trespass and time 
runs from that. All consequential damages must be sued for once 
and for all (i)* , 

1380. A release does not extend to wrongful abstraction carried 
on during negotiations for the release and after the boundaries havo 
been settled (k). 


Part VI.—Contracts. 

Sect. 1. —Application of General Jinks of Law, 

1361. The rules of law applicable to contracts for sale or demise 
of land (Z) apply generally to contracts concerning mines, quarries, 
and uiisevered minerals; for the mines and minerals are part and 
parcel of the land (m). 


Sect. 2 .—Contracts of Sale. 

1382 . The requirements, in relation to contracts, as to writing 
and signature imposed by the Statute of Frauds (a), apply to a 
contract for the sale of a mine, or a share (.f a mine (o), hut not to 
an agreement relating to a mine unless it concerns an interest in 
the mine itself (p), nor, .as a rule, to a partnership agreement ( 9 ), 
unless it amounts to a contract for the sale of an interest in the 
land ('/•), nor to an agreement for the sale of shares in a cost-booli 
minG(j<), unless the shareholder has a direct interest in the land(f). 

1383 . A contract for the sale of freehold land (h) includes the 
mines and minerals under that land unless expressly excepted (a); 

(/t) Darlry Mam Colliery Co. v. Milchell (1886), 11 App. Oas. 127, West Lenjh 
Colliery Co., Ltd. v. T'lnnidiffr and llnmyson. Ltd , [1908] A. C. 27. 

(»■) t.'ompore Parky Main Colliery Co. v. Mitchell, siijira, at pp. 133, 144. 

(k) Kcdesianiical Gvmmiitionera Jor Enyland y, EorlJi Eadern Hail. 6V>. (1877), 
4 Oh. D. 845. 

(l) See titles TiANDLOBD and Tenant, Vol. XVIII., pp. 366 et seq. ; Sale of 
Land. 

(m) See Willcimon v. Froud 11 M. & W. 33; Williamson v. Wootton 

(1855), 3 Drew. 210, 213 ; Kerr y. Fawson (1858), 25 Dear. 394, 406. 

(n) 29 Car. 2, c. 3, s. 4; see title Contiiact, Vol. VII., p. 361. 

( 0 ) Boyte V. Green (1826), B,att. 608. 

(p) Chcadle V Froctor (1868), 19 L. T. 289. 

(qr) Forster y. Hak (1800), 5 Vos. 308, 314. 

(r) Caddick v. Skidmore (1857), 2 Do (i. & J. 52. 

(s) As to the constitution of cost-lx»ok companies, see title Companies, 
Vol. V., pp. 654 et seq., and note (/<), J). 635, post. 

(<) FoweU V. Jessopp (1856), 18 0 11. 336; Walker v. Bartktt (1856), 18 C. H. 
845; liayter y. Tuck^ (1858), 4 K. & J. 243, 249; Watson v. Spralley (1854), 
10 Exch. 222; see the Sale of Goods Act, 1893 (56 & 67 Viet. c. 71), s. 4. As 
to part performance of a contract relating to mines, see Follard y. Clayton 
(1855), 1 K. & J. 462; liurdon V. Barkna (1862), 4 Do G. E. & J. 42, 47, 0. A; 
title Specific I’eufohmance. See p. 547, post. 

( u ) See title Sat.e of Land. 

(a) WHhomson v. IVootton, sttpra, at p. 213; Rayford r. Griddle (1865), 22 
Beav. 477, 480; Kerr v. Fawson, supra, at p. 406. 
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but if land is taken compulsorily by a railway company (6), or 
tor waterworks (c), or for support of sewers in mining districts (d), 
the mines and minerals are not acquired unless expressly purchased 
and conveyed. A railway company need not acquire the surface and 
minerals at the same time (e). 

1384. if the vendor, under a contract for the sale of freehold land, 
has no title to the mines and minerals, he cannot enforce the 
contract (/), even if he is willing to compensate the purchaser (y ); 
and this is so although no evidence is given of the existence in the 
land of minerals of any value (h), for the objection to the title is 
valid unless it is shown that there is no subject-matter for the 
reservation to act upon, or that all legal right to exercise it has 
ceased (i). If the vendor cannot make a title by the date for com¬ 
pletion he cannot maintain an action for damages for breach of 
contract, although he has subsequently acquired the right to the 
minerals for a nominal sum (/i). 

1385. A vendor, who contracts to sell land by a description 
which includes minerals, knowing that he has no title to the 
minerals, cannot avoid the contract under a power to rescind if^an 
objection to the title is insisted on which he is unable or, on the 
ground of expense, declines to remove or comply with ; for the court 
will consider his conduct in applying the condition (/). But a vendor 
has been allow'ed to rescind when tlie title to minerals under part of 
the land was doubtful, thougli the laud was sold as containing 
minerals (m). 

1386. If a vendor has no title to the mines and minerals a pur¬ 
chaser of land may he entitled to compensation under a clause 
in the contract providing that errors in the particulars shall bo 


(fc) Railways L'luusos (Jousoluiatioii Act, 18Jt3 (8 & if Vict. c. 20), s, 77; lie 
Metrojiolitau Ihstntt liatl. Co. and Cotton's Trusties (1881), 45 L. T. 103, 0. A.; 
and 80«, gonorally, title CoMfur.soRY PuiiciiASB or Land and Compensation, 
Yol. VI . p. 5. 

h‘) Waterworks Clauses Act, 1847 (10 & 11 Vict. c. 17), s. 18. 

\d) Public Health Act, 1875 (Support of Seweis) Ameudment Act, 18S3 
(46 & 47 Vict. c. 37), s. 3. 

(c) Errtmjtim v. Metropohtun Ihdrut Rail. Co. (I8sa), 19 Ch. D. 669, 0. A. 

(y) Uppertun v. Xtilco/son (1871), 6 (th. App. 436; Pretty v. Solly (1859), 26 
Boav. 606; lietlumy v. Ikbeithum, [1801] 1 Ch. 412, C. A. But a purchaser of 
shares ill a luiiiiiig company is not entitled to investigate the company's title 
to the mines {Curling v. Flight (1848), 2 Ph. 61.3). 

{jg) Re Hargreaves and Thompson's Oontroit (1886), 32 Ch. D. 454, 455, 0. A. 
As to compensation, see, further, p. 573, post. 

(A) Barton v. Downes (1842), EI. & K. 505, 506; Martin v. Cotter (1846), 3 
Jo. & Lat. 496, 610. As to Lyddal v. IVeston (1740), 2 Atk. 19, see .Martin v. 
Cotter, supra, at p. 609. 

(i) Martin v. Cotter, supra, at p. 509 ; Ramsdtn v. Hurst (1858), 27 L. J. (on ) 
482. As to cesser of right to work minerals, see pp. 506, 536, 537, ante ; Seaman 
V. Vawdrey (1810), 16 Vos. 390, 392. 

i k) Bellamy v. Debenham, supra. 

[) Re Jackson and Haden'a Contiact, [1906] I Ch. 412, C. A. ; see title 
SAT.B OF Land. 

{m) Muwaon v. Fletcher (1870), 6 Ch. App. 91. , 
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the Biibjoct of compensation (n); and compensation has been 
obtained hy purchasers in cases in which a provision of the con¬ 
tract was not relied on (o); but a purchaser cannot obtain com- 
ponsatiou if he has gone into possession apd has not objected to the 
title within the time named by the contract (p). Compensation 
may be given to a purchaser by reason of misrepresentation on the 
part of the vendor (g). 

1387. Mining contracts, whether by way of sale or demise, do 
not usually import any guarantee of the existence or value of 
minerals (r), and if land is sold as containing coal, and the pur¬ 
chaser enters into the contract with knowledge that the coal has 
been partly worked, it is his business to ascertain the extent of the 
working («). Further, when mines are not in the occupation of 
the vendor, a jnircbaser of land takes with notice of the rights of 
those in possession (<); and if the contract is for the sale of copy- 
holds the purchaser cannot object to the title on the ground that 
the right to minerals is in the lord, without whose consent they 
cannot be worked (a); but notice that the land sold is enfranchised 
copyhold is not sullicient to affect a purchaser with notice that the 
vendor has no title to the mines and minerals (h), A contract to 
procure enfranchisement and sell when fjoehold does not entitle 
the purchaser to the minerals unless this i'- shown upon the con¬ 
struction of the contract to have been intended (c). 

1388. A vendor of minerals at a royalty which varies with the 
amount of minerals worked is entitled without express provision to 
the insei’tion of a clause in the conveyance enabling him to enter 
and measure the quantity of minerals worked (d), and, if the contract 
contains provisions as to the manner of working, of a clause giving 
a right to enter and view the working («). 

In a contract for a lease for working a mine time is of the essence 
of the contract though not expressly stated to be so(/’). Notice 
may therefore be given fixing a reasonable time for completion if 
no time is named in the contract (^). 


(w) Afawson v. Fletcher (1870), C Ch. App. 91; Re Jackson and Haden't 
Cimtrarf, [1900] 1 Ch. 412, V. A.; and son titlo Sale Ol’ Land. 

(o) Seaman v. Vawdrey (1810), 10 Ves. 390; Jiamaden v. JIurat (180vS), l’" 
L. J. (cn.) 482; compare Smithson v. Powell, Powell v. Smxthaon (1832), 20 
L. T. (o, s.) 103; Its Uaubunj'a Estate (1867), 1 I. 11. Kq. 438. 

S p) Smithson v. Powell, Powell v. Siniihson, supra, 
q) Powell V. Elhot (1875), 10 Ch. App. 421. 

(r) Jefferys v. Fairs (1876), 4 Ch. 1) 448, 452. 

(«j Colby V. (Jadsden (1806), 34 Bonv. 410, 421. 

(t) ffolmes V. Powell (1856), 8 De C. M. & G. 572, 0. A. 

(a) Hayfard v. CrtdSle (1865), 22 Beav. 477, 480. 

15) Jiellamy v. Jlcbenham, [1891] 1 412, 420, C. A. 

(c) See Kerr v. Pawaon (1858), 23 Boav. 394. Aa to a sale of enfranchised 
copyholds, see pp. 524, 525, ante; and, as to onfranchisemeiit, see p. 509, ante, 
and title Cotyiiolds, Vol. Yin., pp. 126,127. 

^) Bkikesley v. Whieldon (1841), 1 Haro, 170 ; compareieua« v. Alarali (1849), 
8 Hare 97. 

(e) Elahesley v. Whieldon, supra, at pp. 181, 182. 

(y) Marbryde v. Weekes (1856), 22 Beav. 633; Green V. Sevin (1879), 13 Ch. D 
689, 594. 

(y) Machri/de v. WeeJees, supra. 



Part VI.—Contracts. 


64^ 


A colliery is regarded as a trade the profits of which accrue from 8 kct. sf. 
day to day. Therefore, if the profits are taken monthly and the Ci^fraot's 
contract does not provide when possession shall be taken, the pur- OfBale. 
chaser is entitled to receipt of the profits from the commencement ““ 
of the month in which he paid his purchase-money (//). 

A purchaser who goes into possession, and works a mine before 
conveyance, may be ordered on motion to pay into court the 
purchase-money (i), or the amount of royalties due in respect of 
minerals raised (A;). 

1389. A purchaser of land need not disclose to the vendor his Purohaaw's 
knowledge of the existence (Z) or value (w) of minerals in the land, duty to 
unless he is in a fiduciary position towards the vendor (m) ; but if 

a purchaser has wrongfully worked coal under the land he must 
disclose the working to the vendor before contracting (o). It is 
uncertain whether a tenant for life buying from the trustees of the 
settlement is bound to make disclosure (p). Any attempt hy the 
purchaser to mislead or hurry the vendor may be a ground for 
refusing specific performance of the contract (q). 

1390. A contract for sale or lease of a mine will be specifically specific 
enforced if fairly'entered into though the mine is worthless (r); performance 
but the court will not decree specific performance of a contract for 

the sale or demise of mineral property if its terms (a) or the subject- 
m.itter (0 are insufficiently defined. A description is, however, 
sufficient if the subject-matter is ascertainable though the boundaries 
of the property are not defined in the contract (?t)- When posses¬ 
sion has been taken under the contract less certainty of description 
will suffice (r). 

A contract to demise an undivided moiety of mineral property 
may be specifically enforced (a); but if the contract is entered 

(ft) IVren v. Ktrfon (1803), 8 Vea. 302; Wti/iama v. Attenborough (\^‘l'i),T\xin. 

& E 70, 73. 

(i) Ituck V. Lo'fije (1812), 18 Vos. loO As to how far taking possession is an 
acceptance by the purcliaser of the vendor’s title, see title ISale ok Land. 

(k) r.eioie v. James (188()), 32 Oh. D. 320, 0. A. 

(l) Fox V. Maekreth (1788), 2 Bro. G. (3. 400, 420 ; Turner V. Harvey (1821), 

Jac. 169, 178. 

(?«) IValters v. Morgan (1801), 3 I)e O. F. & J 718; FhillipB v. Homfray, 

Fotfiergill v. Phtfitpa (1871), 6 Oh. App 770, 779 

(n) LudJy's Trustee v. Peatd (1886), 33 Ch I). 500, 620. A sale under an 
execution of an insolvent partner’s share in a mine to his co-partners will be 
set aside if the purchasers have concealed matters affecting the value of the 
property (Perena v. Johnaon, Johnson v. Perms (1857), 3 Sm. & G". 419). 

(o) Phtlltps V. Uomfray, Fothergill v. Phillips, supra. 

(p) Hiccouson v. Talbot (1870), 6 Ch. App. 32. 

(q) Walters v. Morgan, supra, at p. 723. 

( 1 *) Haywood v. Coj>e (1868), 25 Seav. 140 , Jefferya v. Fairs (1876), 4 Oh. D. 

448. Pending the heanug of an action for specific performance there is juris¬ 
diction to restrain a defendant in possession from allowing the mine to be 
drowned out (Strellei/ y. Pearson (1880), 15 Ch. I). 113 ; R. S. 0., Old. 50, r. 3). 

(«) irtfhomson V. Wooltoii (1865), 3 Drew. 210. 

(t) Price V. GrtJHh (1832), 1 De G. M. & G. 80, G. A. ; Lancaster v He Trafford 
(1862), 31 L. J. (cii.) 554; Davis v. Shepherd (irt66), 1 Oh. App. 410. 

i u) Haywood y. (Jope, supta. 
v) Parker v. I'aswell (1858), 2 Do G. 4b J. 659, 571. 
a) Hexter y, Pearce, [1900] 1 Ch. 341. ^ 
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gBOT. 2 . into as to the whole property it will not be enforced as to a moiety 
Contracts only (/^)< 

of Sale. Tlio court will also specifically enforce a contract to grant a w'ay- 
leavo(c); but if the grant would be useless to the defendant (d), or 
the contract has been entered into by the defendant under a mistake 
which is material (e), the plaintiff will be left to his remedy in 
damages. If the contract is made by a tenant for life and is ultra 
vires, a remainderman cannot enforce it (/). 

ConiraoN not 1391. The court will not specifically enforce a contract to sell 
uproifiruiy minerals to be obtained from a mine (p), for this is a contract for 
en rcoa e. chattels (/«); and would involve the superintendence by 

the court of the working of the mine(i); nor will the breach of such 
a contract be restrained by injunction (/c). b'or the same reasons a 
contract to work a quarry will not be specifically enforced (1). 

B„to The right of specific performance of the contract may be 

remedy. barred by laches (wf)- Delay is not a bar while both parties are 

insisting on the performance of the conti'act(»), but after they are 
at arm’s length a short delay may be sullicient (o). The purchaser 
should give notice of repudiation and abandonment if ho has been in 
possession of the mine and intends to rely on delay as a defence (p). 

Misrepresentation (q) or concealment (r) by the vendor may be a 
ground for refusing specific performance ; but if the purchaser, 
with knowledge of the misrepresentation, gives notice to the 
vendor requiring him to complete he cannot afterwards avail himself 
of this defence (s). 

Grounds for 1392. The contract will be sot aside if induced by fraud (a) or 

sotting HBidc ---—- 

contract. Herter v. Pearce, [1900] 1 Ch. 341, 3-15; Price ■v. Griffith (1852), 1 Ilo O. 

M. &. G. 80, 0. A. 

(c) Anon. v. Tr/i<<e (1706-13), 3 Swau. 108 n.; RkkttU v. Bell (1847), 1 Do O. & 
Sm. 335. 

(d) Anon. v. White, supra. 

! e) Ricketts ▼. Bell, av;pra, 
f) I hid. 

(g) Pollard v. Clayton (1855), I K. & J. 462 ; see, generally, title SrECiKiO 
Pekfoumanob. 

Ui) Fothergill v. Rowland (1873), L. R. 17 Mq. 132, 139. 

(t) Pollard V. Clayton, sup a; Wheatley v. Westminster Brymbo Coal Co. (1869), 
L. R. 9 Eq 538, 551, 562. 

! /f) Fothergill v. Rowland, sujira. 

1) Booth V. Pollard (1840), 4 Y. & C. (ex.‘) 61. 

m) Walker v. Jeffreys (1842), 1 Ilnro, 341; Fads v. Williams (1854), 4 De O. 
M. & G. 674, 691 ; Sharp v. Wright (1859), 28 lleuv. 150; Ifiixham y. Llewellyn 
(1873), 21 W. R. 570; Glasbrdok v. Richardson (1874), 23 W. R. 51. 

! «) Colby V. Gadsden tl866), 34 Beav. 416, 418. 
o) nuxham y. Llewellyn, snpra; Glasbrook v. Richardson, supra, 
p) Haywood v. Uo/X! (1858), 26 Eeuv. 140, 150. 

g) Higgins y. Samels (1862), 2 John. & H. 460 ; see also title Mishepbe- 
BENTATION AND FrAUD, p. 658, post. 

(r) Haywood y. Cope, supra, at p. 147. As to sotting aside the contract, 
see p. 549, post. 

ts) Muebryde y. We^a (1866), 22 Boav. 553, 638. 

{y Atlwood V. Small (1838), 6 Cl. & Fin. 232, 11. L.; Phosphate Sea’age Co. 
y. Ilartmont (1877), 5 Cn. 1). 394, C. A. ; Erlanger y. New Sombrero Phosphate 
Co. (1878), 3 .^p. Oas. 1218; and see title Misrepresentation and Fraud, 
p 738, post. When a mine is sold by the court the biddings will not be opened 
ei.jcpt on the ground of fraud or improper conduct in the management of the 
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material misrepresentation (b); bat if the purchaser has tested the 
accuracy of the vendor’s statements he cannot avoid the contract (c), 
and, even though induced by misrepresentation, a contract will not 
be sot aside if the position of the parties has been so altered that 
they cannot be restored to their former position (d). 

Mutual mistake is a good ground for a claim for rescission of the 
contract (e), but the mere existence of faults in the mine is not a 
good ground (/), nor is an exaggerated account of its prospects, for 
mining property is of a speculative character (< 7 ). 

The burden of jn-oof in an action for rescission of a contract 
relating to mines is on the party claiming it (h), and he should 
institute proceedings at once, for his >sighb to relief is easily barred 
by laches (i). 

A receiver and manager of a colliery may be appointed till the 
hearing of an action for rescission (k). 


Part VII.—Absolute Dispositions. 

Shot. 1.— Sale. 

1393. All mines and minerals, whether the ownership thereof is 
severed from the ownership of the surface of the land or not, lie in 
grant (/,), and are conveyed by <lo6d. Unless they are expressly 
excepted or circumstances exist to rebut the presumption, a convey¬ 
ance of land passes the mines and minerals therein (in). Tf, liow- 
ever, the owjiorship of the mines and minerals has l)een 2 )r(iviously 

eilc (Sale of Land by Auction Act, 1S67 (dO & 31 Viet. c. 48), a. 7 ; Mm-s v. 
J>el(rs (187.}), L. R. 20 Hq. 77); and see titles Misrepuesentation and 
FKA rn, pp. 1)03 et »eq., jmt; Saek oe Jjanu. 

(h) JenmiKjs v. liroiujhtun (1853), 17 Bcav. 234, 238; nffirmed (1854), 5 Do 
G. M & G. 126, 0. A., l.utjiinits Nitrate Oo. v. Lagunas tignihcate, [1890] 2 Oh. 
392. 0. A. 

(c) Attwood V. Sfnalt (1838), 6 01. & Fin. 232, IT. L.; Jennings t. Broughton, 
supra; Hayuml v. (18.58), 25 Boav. 140, 148. 
til) Lagunas Nitrate (h. v. Lagunas Synihi-ute, su}ira, at pp. 423,433, 0. A. 

(c) Jkii'W V. Sheiihail (1866), 1 Ch. App. 410, per Turner, L.J., at p. 419; 
Bce title Mistake 

(/) Ruigwaij v. Hnegii (18.54), Kiiy, 627, G35. 

&) Jennvngs v. Jiroui/hton, supra. 

(A) Ibid. 

(»■) Ernest v. Vtinaii (1863), 33 L. J. (cir.) .513; Eilanger v. New Smnhrero 
r/iosfihate Vo. (1878), 3 App. Gas. 1218; Lagunas Nitrate Co. v. Lagunas 
Si/nilicaie, supra. 

■ (k) (hhhs V, David (1875), L. R. 20 Eq. 373. 

(l) Rf>al Property Act, 1845 (8 & 9 Viet. c. 106), s. 2; see title Deeds and 
Other Instruments, Vol. X., p. 362. Under the old law open mines wore 
corporeal hereditaments and lay in livery (Shep. Touch. 96, e<i. Piestou). 
There was some doubt whether unopened niines were corimreal or incorporeal 
hereditaments (see thtil.)\ Wtlktnson v. Proud (1843), 11 M. & W* 33: 
Carlyon v. Lovering (1857;, 1 H. «lc N. 784. For forms of doecriptions and 
conveyance of mines and minerals, oeo Encyclopaidia of Forms and Precedents, 
Vol. IX., p. 126; Vol. XII.. p. 761. 

(m) Harris v. Byding (1839), 5 M. & W. 60, per Alubhson, B., at p. 73; 
Spoor V. Green (1874), L. R. 9 Exch. 99, 107; Jersey (Earl) v. Neath Pom Lam 
Union Guardians (1889), 22 Q. B. D. 555, 668, 0. \. 
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BeVBred fn)iii the ownership of the land, the title to them remains 
unaft'c'jhxl by such conveyance (»), and probalily the result is the 
same wliero the person conveying is only entitled to aii undivided 
sharii of tlie minerals (o), In various eases conveyances of land 
taken in the exorcise of compulsory powers (p) are deemed not to 
include the minerals, except such parts thereof as are necessary to 
be dug or carried away or used in the construction of the works, 
unless the minerals are expressly conveyed (a). The purchaser, 
however, in such cases, acquires the whole soil except the minerals (b). 

A conveyance of a manor passes mines, minerals, or quarries 
reputed or known as part, parcel, or member thereof (c). A con¬ 
veyance by the Crown as lord of a manor of coal mines found within 
the commons, wastes, or marshes within the manor passes coal 
under the foreshore of a river (d). 

A conveyance of land adjoijiing a railway or a canal does not pass 
any part ot the minerals under the railway (e) or the canal (/), 
altliough such minerals are vested in the person conveying. 

1394. Mines and minerals may be excepted from a grant of land, 
and are properly the subject of an exception and not of a reserva¬ 
tion (r/), and consequently, as the property in the mines and 
minerals remains in the grantor, words of limitation are unneces¬ 
sary (h). It is a question of construction \.hether in any particular 
case the words used amount to an exception of mines or minerals (?) 


(n) Denison v. Holiday (1858), 3 II. & N. 6T0, Ex. Ch. 

(ii) irrif/lit V. Leiy/t (1890), cited in MacSwmuey, Law of Minen, Uiiarries, 
unJ MmernlH, 3nl ml., 2>. 201. 

(/>) If a railway comiwiiy purchaseB by ngieemcnt landM over which it has 
foniiJulsory powers, the statement m the text, supra, holds good {Elliot v. North 
Eh stern llatl. Co. (ISO.’}), 10 H. L. Cns. 33:}). 

(a) Itailways ClausoH Consolidation Act, 18-46 (8 A 9 Viet. c. 20), s. 77 ; Water¬ 
works ClauseB Act, 1847 (10 & 11 Vict. c. 17), s. 18; Public Health Act, 1875 
({Support of Kowers) Aincndinciit Act, 188:} (46 & 47 Vict. c. 37), s. 3. The 
liiirc&a.sor may become entitled to a cf»nio}utice of the iniiiGriils, if they are 
cxpiesaly named in tho notice to tieat {Enimjton v. Hletivpohtuu JHsirut Rail. 
Co. (1882), 19 Ch. I). 559, C. A.). As to the constinction of a conveyance to a 
railway company expressly excepting mines and minerals, see Midland Rail. Co. 
and Kettering, Thrapaton, ami Ilimiingdon Rati. Co. v. Rolniison (l8tt9), 13 
App. Cas. 19. See, goneriilly, title CosiruLSOHT I’uncUA^iE oP Land and 
COMPENSA’IION, Vol. VI., pp. 50, 51. 

(5) ronnlnry v. Clayton (1883), 11 Q. B. D. 820, C. A., per BaETT, M.B., nt 
p. 833; Runbon Bruk and Terra Cotta Cd. V. lireat IfWmi Rail. Co., [1893] 
1 Ch. 427, C. A.; Re Gerard {Lord) and London and North Western Rail. Co., 
[1895] 1 Q. B. 459, 0. A. . 

(c) Conveyancing and Law of Propeity Act, 1881 (44 & 46 Vict. c. 41), 8. 6.; 
and see title Deeds and Otheb Dstkcmeni's, Vol. X., p. 470. Ae to the 
effect of gofforal words, apart from tho Act, see A.-O. v, EwelmeHospital (1853), 
17 Beav. 366, 386. Mines seveied from a manor cannot be reunited so aa to 


Term fiop. 416). 


U) Chamber Colliery Co. v. Rochdale Canal Co., [1895J A. C. 564. 

^(y) Cardigan. {Earl) v. Armitage (1823), 2 B. & C. 197 ; Doe d. Douglas v. Lock 
(1885), 2 Ad. & El. 705 ; 2^o«d V. Batea (1865), 34 L. J. (on.) 406; Hamilton 
{Duke) V. Graham (1871), L. R. 2 Sc. & Div, 166; Eardley v. GraniiiUe (1876), 
3 Ch. D. 826, 834; Ratten PooU v. Kennedy, [1907] 1 Oh. 256. 

(A) Shep Touch, (ed. Preston) 100. 

(t) Hamilton (Duke) v. Dunlop (1885), 10 App. Css. 813. 
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or to a regrant of a righli to work (it). ]{ land is sold for a specific 
purpose and minerals are expressly excepted in the conveyance, the 
minerals may nevertheless be removed so far as may be necessary to 
enable the land to be employed for the purpose for which it was sold (Z). 

1395. Whore a conveyance contained a covenant to pay, for all coal 
found, ^40 per acre, and to pay a yearly sum of £40 until the total 
amount was paid, “ found ” was construed to mean “ ascertained to 
be ” (wj). 

A covenant for quiet enjoyment contained in a conveyance of land 
not excepting mines and minerals, is not broken if the surface of the 
land subsides owing to the minerals having been worked out prior to 
the date of the grant (n). 

1396. A rentcharge reserved in respect of coal raised from the 
property is not void as a perpetuity (o). 

Skct. 2.— Enfranchisement. 

1397. In the case of a common law enfranchisement {p) the 
mines and minerals, unless expressly excepted, pass to the tenant 
as part of the froeJiold, In the case of an enfranchisement under 
the Copyhold Act, ISDlfc/), the rights of the lord or tenant in aiiy 
mines or minerals in or under the enfranchised lands are not 
affected by the enfranchisement unless with the express consent in 
writing of the lord or tenant entitled thereto (r). 

Sect. 8.— Inclosnre. 

1398. The minerals under the waste of a manor are the property 
of the lord by virtue of his ownership of the soil. His power of 
dealing with the minerals under the waste is, however, restricted 
by the rights enjoyed by the commoners over the surface (s). The 
rights of the commoners are extinguislied by inclosure (t), and the 

(/>•) Sutherland fhike) v. Ifeathcote, 1 Ch. 47o, C. A.; U/icthum v. 

Wtlhanum (180^), 4 469; Mountjorj {Lord) Jluntington {Karl) {\58‘i), 

Godb. 17. 

(f) Itobinton v. Milne (1884), 53 L. J. (cii.) 1070 ; fieo also Jersey {Fhtrl) v. 
Neath Pour Law I'num Guardians (1889), ‘2‘2 Q. B. D. 655, 0. A.; Glasgow 
{Lord Provost and Magistrates) v. Fgne (1889), 13 App. Cas. 667. 

(m) Jowett V. tSpearer (184^, I Hxch. 617, I’lx, Oh. 

(n) Spoor V. Gieen (1874), L. E. 9 Kxch. 99. A covenant for quiot enjoyment 
contained in a ^^prant of land excepting the minerals with power to work is 
broken if the surface of the land subsides owing to workings subsequent to tJio 
grant under a lease, giving power to let down the surface, made prior to the 
grunt {Taylor v. Sha/to (1867), 8 B. & S. 2*28, Ex Ch.; see also Dennett v. Atherton 
(1872), L. E. 7 Q. B. 316, Ex. Ch.). As to tho operation of this covenant, sea, 
generally, titles Deeds and Other Instuumicnts, Vol. X., pp. 480, 481 ■ 
Landdoho and Tenant, Vol. XYIIL, pp. ti27 et aeq. 

(o) Merrgan v. Davey (1883), Cab. & El. 114 ; see title PERraxuiTlES. 

Ip) See title Copyiiodds, Vol. VlII., pp. Ill et seq. 

\q) 67 & 68 Viot. c. 46. 

(r) See title CoPvnOLDS, Vol. VIII., p. 127. As to cnfranchiseinSht by 
promoters on compulsory purchase, see title Comi’UDSOby Pubohasb OF Land 
AND CoiirENS.vnoN, Vol. Vl., p. 137. 

(s) As to the lord’s right of working, see p. 609, ante, 

(f) As to inclosure generally, see title Commons and Eights of Common, 
VoK IV., pp. 635 et seq. 
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lord, unless his rights in the soil have been interfered with by the 
method of inclosure, may then sell, lease, or deal with the minerals 
as he pleases. 

1399. The lord, as owner of the soil (U), may under the Statutes 
of Aferton (b) and Westminster the Second (c), but subject to the 
necessity of giving certain notices {d) and obtaining the consent of 
the Board of Agriculture and Fisheries (f), inclose as against common 
of pasture, but, except by virtue of a special custom (/), which to 
be reasonable must involve leaving a sufficiency for the com¬ 
moners (q), he may not inclose against common of turbary or 
estovers (/t), or a right to dig sand or gravel (i) or to get stone (j), 
unless the place inclosed is such that the right of the commoner 
is in(;apable of exercise therein (A:). 

1400. As under the statutes referred to in the preceding para¬ 
graph (/) the Avhole of a waste could not be inclosed, and such 
procedure is inapplicable to common fields, recourse was formerly 
had for that purpose to private Acts of Parliament, whoreunder the 
land to be inclosed was allotted to the persons having interests 
therein in severalty. Under such ■\cts, in the absence of provisions 
as to the mines and minerals, these prnii'i I’am; pass to the allottees 
as part of the soil {m). The mines and minerals may, however, be 
reserved to the lord either expressly (ji) or by implication (o). 
Whether any and what minerals (p), under what lands {q), and 


(a) Fdlkaril v. I/mnmelt (177(>), 6 Teiin Ilep, 417, n. 

[b) (12;iJ-(5) 20 lien. 3, c. 4. 

(() (128.7) 13 Edw. 1, 46. 

(d) Cuiumons Act, 1876 (30 & 40 Viet. c. 56), a. 31; soo titlo Commows axj) 
Rjoirrs oi’ Cosmos, Vol. IV., p. 501). 

(e) Law of Commons Ameiidmont Act, 1893 (56 & 57 Vict. c. 57), b. 2. 

(/) Arlett y. ICUta (1827), 7 B. & C. 340; Laxcdles v. Onslow (Lord) (1877), 
2 Q. B. 1). 433. 

{if) I.astelles v. Onflow {Lord), supra; see liateson v. Otcen (1793), 5 Toim 
Hop. 411. 

(/i) iMscelhts V. Onslav) {Lonl), snfira. 

(t) Dnherley v. Faye (1788), 2 Teim Rop. .391 ; Chant v. Gimner (1809), 1 
Taunt. 435. 

{/) Heath T. Deane, [1905] 2 Ch. 86. 

(kS Peardon v. Underhill (1850), 16 (i. B. 120 ; see title Cosimca's and Rich is 
OF Common, Vol. IV., p. 508. 

(?) See notes (6) and (c), a\ii>ra. 

{m) Townleij y. (Jxbson (1788), 2 Term Rep. 701 (where an exception of 
royalties and manoiial rights was held inauffloieiit to juovont the mineruls 
puissiug to the iilluttoey). 

(n) See, e y., the Acts referred to in Ewart v. Graham (1859), 7 H. L. Caa. 331; 
Itobinson y. Wray (1866), L. R. 1 C. P. 490; Buiterknowle Volliery Co., Ltd. v. 
Bishop Auildand Industrial Co-operative Co., [1900] A. C 305, see title 
Commons and Rights of Common, Vol. IV., p. 573. 

lo) Mtcldethwait v. Wtnter (1851), 6 Exch. 641. 

lp) As to the iiioaiiiiig of an exception of iniiios and minerals in an Inclosure 
Act, see Jiossc {Earl) v. Wamman (1845), 14 M. & W. 8.59; Mieklethwait v. 
Winter, supra; A.-(L v. Welsh Grumte Co. (1887), 35 W. R. 617, C. A.; com¬ 
pare North Bnlish Railway v. Budhtll Coal and Sandstone Co., [1910] A. C. 116, 
and see pp. 506, .507, ajite. 

(o) Pietty V. Solly (1859), 26 Boav. 606 : Wakefield v. Buccleuch {Duke) (1867), 
L. R. 4 Eq. 613; Buccleuch {Duke) v, Wake/iekl (1S70), L, R. 4 II. T.. ,‘577 
(mines under allotments). 
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with what powers of working (r) are reserved are questions depend¬ 
ing for their solution upon the true construction of the particular 
Act under which the inclosuro is made. 

1401. An application to the Board of Agriculture and Fisheries 
for a provisional order for the inclosure or regulation of a common 
must comprise a statement as to the mines, minerals, and 
valuable strata (if any) under the same (a). The provisional order 
itself, among other matters relating to rights in the soil and 
minerals (b), will contain provisions as to entry on the surface of 
lands to be allotted for the purpose of working, and as to compen¬ 
sation for surface damage (r) where the minerals are reserved to 
the lord (d). 

If the provisional order states that the right and interest of the 
lord has been estimated exclusively of his right and interest in the 
mines, minerals, stone, and other substrata, the lord is entitled, on 
making request in writing, to have reserved or awarded to him 
reasonable rights of working, and such rights may be awarded 
either subject or not to compensation for damage occasioned to 
the surface (a). The rights of working may he made exercisable in 
respect of mineials belonging to the lord situated under lands other 
than the lands allotted, wlietlier within or without tlio manor (/'). * 

1402. If any part of the land dealt with on iiiclosure be converted 
into regulated pasture, the mines under tlie jiart so converted may 
with the consent of the lord and a majority in value of the other 
pei’sons interested be reserved to the lord, and the mines under the 
parts allotted in severalty become the property of tho persons 
entitled to tho allotments ( 7 ). If uoL so dealt with, the miiios 
beneath the regulated pasture vest in tho persons having rights 
therein in proportion to their shares (/<). 

1403. The property in mines and minerals which have been 
severed from tho surface before tho inelosnre, and all incidental 
rights, remain unaffected by tho iiiclosure if not compensated for 


V. liv-hardsm (1845), 14 M. & VV. 5t»j , Uvwea v. liavftMvirrtk 
(Lord) mio). l.> C. U. 612; llayleay. I'ente and Partners, Ltd , [189Uj 1 Cli. 
667. As to leaving suppoit, see title Commons and Kiohts of Common, 
Vol IV.. PP. 573, 674. 

(a) Comiuous Act, 1876 (39 & 40 Vict. c. 66), s. 10 ; ^oo as to the procedure 
■ for inclosure and regulation, title Commons ami Uioiri.s of Common, Vol. IV., 

^^(4^eo tide Commons and Rights of Common, Vol. IV., pp. 545, 646, and 

v!'(1859), 4 II. & N. 681 decide^ on tho con¬ 
struction of the Bean Forest (Mines) Act, 1838 (1 & Vict. c. 43). 

id) Inclosure Act, 1859 (22 & 23 Vict. c. 43), s. 1. The coinpcuMtion may be 
uavable -whollv by the loid or other owner of mineiuls or wholly by the ownois 
allotments, or paitly by one and partly by tho others {thd , m 2). 1'or tho 

nowers which may be made oxercisublo by tho mineuil owners, see tbut., s. 3. 

^ (e) Inclosure Act, 1845 (8 & 9 Vict. c. 118), s. 76; see title Commons and 
Rtotits of Common, Vol. JV., p. 672. 

I f) Inclosure Commissioucrs Act, 1851 il4 & 15 Vict. 0 . 63), s. 9. 

(o) Inclosure Act, 1845 (8 & 9 Vict. c. 118), s. 

(A) JMd., a. lie ; and sec title Commons and Rights of Common, Vol. J v., 

p. 668 ’’ , 
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Minos leased before the inclosure are also unaffected (i). Mines and 
mintjrals under inclosures of more than twenty years’ standing are 
not to be adversely affected by any inclosure ijrocecdings (*). 

1404. Allotments maybe made for thb purpose of supplying stone 
gnivel and other materials for repairing roads and ways (1). 

Sect. 4.— Where the Title it Registered, 

1405. The title to mines and minerals, the ownership of which is 
severed from that of the land in which they are situated, may be 
registered {m), but registration is not compulsory (n). Mines and 
minerals may also be registered as parcel of the land under which 
they are situated, either by implication as included in the expres¬ 
sion “ land ” (o), or by express entry on the register (p). Mines 
and minerals under registered land may be severed from the 
surface either by registered transfer (g) or by an unregistered 
instrument (r). 

(t) Inclosuro Aut, 1840 (8 & 9 Viet. c. 118), s. 98. 

Ik) Inclo.'.mo Act, 1847 (10 & 11 Viet. o. Ill), b. 3. 

(l) IiicIoHure Act, 181d (8 & 9 Vict. c. 118), «. 73; aud see title Commons and 
Eiouts ov C 0 .MJ 10 N, Vol IV., pp 695 ttfl<a. 

(«i) Land Transfer Act, lS7o AlS & 39 Vict. c 87), s.'* 17, 82. Ah to registra¬ 
tion of title to land, seo, geiiorally, title llEAr. l‘i oi’KHTY AND UiiAi'iKLS Keal. 

(«) Land Transfer Act, 1897 (go & 81 Vict. c. 85), s. 24 (1). It hus Iitoii 
suggested tliat the owner of Hevered mines and niinevals imrst register his title 
for hiH own protection, as the Land Transfer Act, 1875 (38 & 39 Yict c 87), 
B. 18, amended uy tho land Tran.sfer Act, 1897 (80 & 81 \ ict. c. Ofl), Schod. 1., 
no longer 2>rovideH thut lights to mines and minerals and suliMcliary nghts 
shall bo (leeined not to bo incumbiMncos if created niter the date of first regis¬ 
tration or tho cominoncouicnt of the Act. But the word “ land ” in the Land 
Tninsfor Act, 1875 (38 & 39 Vict. c. 87), bh. 30 -33, 35—38, (tho triiiiafer sections), 
as amended by tho Land Transfer Act, 1897 (80 & 61 Vict. c. 65), Schod. L, 
only comprises mines and minerals if they aie pared of the land. If severed 
they would, therefore, not bo all-jc'ted by a trmisfor of the land. But see the 
Lund Transfer Act, 1875 (38 & 39 Vict. c. 87), s. 7, os to the etloct of first 
registration. 

0 ) Land Transfer Act, 1875 (38 & 39 Vict. 0 . 87), s. 7. 

‘ p) IbvL, K. 18. The express entry will bo made if tho mines have been 
opened and worked by the propiietor or his predecessors in title or any peison 
claiming under him or them, and if it doos not. appear from the title or otherwise 
that tho mmiuals are vestoil in some other person, or in any other case, if't is 
proved to tho satisfaction of tho registrar that the mines and minerals arp 
vested in tho projiriotor (Land Transfer ifulea, 1903, r. 213) [Stat. R. & O. Eev., 
Vol. VII, Laud (liogistration) England, pp. 33 et «cg.]. The expression “ miiKW * 
and minerals” in the rules iuciiides rights of eiitiy, search and user, and 
other rights and reservations incidental to or required lor the purpose of giving 
elTect to tho enjoyment of rights to or proporty in mines and miiieials (thtd., 
r. 1). Whore it is proved to the satisfaction of the registrar that land registered 
or about to be registered is subject to rights as to mines and minerals, he 
must enter notice of such rights on the register (Land Transfer Act, 1875 
(38 & 39 Yict. 0 . 87), s. 18, as amended by the Land Tiansfor Act, 1897 
(80 & 61 Vict. c. 65), Sched. I.; sec also I and Transfer Knlos, 1903, r. 214). Notes 
as to the ownership of minerals aio made in the property register hhtd., r. 3). 

, (g) Land Transfer Act, 1875 (38 & 39 Vict. c. 87), s. 18 ; Land Transfer Act, 
1897 (60 & 81 Vict. c. 65), s. 21 (1), If tho severance is effected by g jjransfer 
of land without the mines and minerals or any of them, the transferor will be 
registered as pniprietor of the excepted mines or minerals (I^nd Transfer 
Buies, 1903, r. 134). 

(r) Land Transfer Act, 1875 (38 & 39 Yict. c. 87), s. 49. As to the effect of 
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AjpplicatluU for the registration of mines and minerals severed 
from the land is made and proceeded with in like manner as in the 
case of other hereditaments, subject to such modifications as the 
nature of the case may require and the registrar approve («). 

The conveyance of mines and minerals the title to which is 
registered is effected by the use of transfers in the specified form (f). 


Part VIII.—Mortgages. 

Sect. 1. —Provisions usually Inserted. 

1406. Mortgages (a) of mineral property generally contain pro¬ 

visions similar to those inserted in mortgages of other descriptions 
of property of the like tenure. Owing, however, to the wasting 
nature of the property, it is usual to provide for tlio repayment by 
instalments of the sum advanced (b), or by the creation of a sinking 
fund (c). It is also desirable to provide that, in case of default, the 
mortgagee may enter upon the property and work the mine and 
make all proper expenditure for that purpose (d). • 

Sect. 2.— Mortyaijee's Remedies. 

1407. A mortgagee (e) of an open mine and of the fixed plant used 
for the working thereof may obtain the appointment of a receiver and 
manager, although the business carried on is not in terms comprised 
in his security (/). 


this provision generally, see Capital and Counltes /lank, Ltd. v. Rlwdfs, [lOO:}"] 1 
Ch. 6;ll, 0. A. 

(fl) Land Tiansfor llulos, 19011, r. 71. On resistration a plan of the surface 
and such other plans and sections and such descriptions ns the rogi.strar may 
doom neccssarj’ foi the purpose of identifying tlio mines and iniiiorals, and full 
particulars of existing rights of accoss and woikmg intended to be entered in 
the register, must lie deposited in the registiy {ibid , r. 74) 

[1) Ibid., rr. l!i.% l.'JO. 

(<li) For the general law of mortgage, see title Moutoaoe 

\b) For a form, see Encvclojia’dia of Forms and Precedents, Vol. VIFI., 
p. 633. 

(r) For a form, see Encyclopedia of Foims and Piecedents, Vol. VI IT., 
p. 646 ; or similar provision may he made by moans of a sinking fund policy 

(d) In such case the mortgagee will on taking an aocouiit bo allowed all 
proper expenditure, and, in a redemption action, will not be deprived of co.sts if 
he has refused to furnish an account at his own expense {N(/rlan v. Coaper 
(18.54), 0 De G. M. & O. 728, 0. A.). As to the rights of a mortgagee in posses- 
eioD of a mine, see pp. 518, 525, ante. 

(e) For a general statement as to the remedies of a mortgagee, see title 
MobTOAGB : only a few points special to mortgages of mineral property are hero 
dealt with 


Vampldl V. LloyiVs, Jtarnett's and lioaanqud's Hank, Ltd. (1889), [1881] 
jh. 136, n. ; Counti/ nf (tlawester Hank v. Rwiry Merthyr Steam and House 
Coal Colliery Co., [1895] 1 ('h. 629, C. A.; see al«o Pfek v. Tiinsvviran Iron Co. 
(1876), 2 Ch. I). 116 (a dobcnture-holdors’ cose); ahd see title Receivetcs. 
Where a mining property held for a short teim was subject tO several moiL- 

f ages, only one time to redeem was allowed to the successive inoumbrancers 
Lewis V. Aherdare and Plymouth Co. (1884), 63 L. J. (OH.) 741). 
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A Tnoft;'a"OG of land containing minerals which have been leased 
may obtain a foreclosure order entitling him to apply for payment 
of rents arising under the lease received subsequently to the date 
of tlie order without any further certificate, and without allowing 
any further period for redemption (j). 

A mortgagee of an undivided share in a mine is entitled to the 
same remedy in account against the owners of the other shares as 
his mortgagor {h). 


Part IX.—Leases. 

Sect. 1. —Agreements for Leases. 

1408. The minerals intended to be included in an agreement for a 
lease (i) must be properly defined in it, otherwise the agreement will 
be unenforceable. Uncertainty may arise either from an imperfect 
enumeration of the minerals to be dealt with (/c), or an indefinite 
description of the area under which they are situated (1). A 
description by name of the aiea is sufiicient if the boundaries can 
be ascertained f?/!), and an agreement I'or the lease of a particular 
vein is not void merely because the vein (‘annot be found (»). 

1409. An agreement for a lease usually contains stipulations as 
to the dead rents and other rents and royalties to be reserved by, and 
the covenants and provisions to be inserted in, the lease; but the 
omission to provide for the payment of a dead rent does not render 
fLo iigroeineiit so unequal as to bo unenforceable (o). 

1410. Sometimes, instead of enumerating the clauses to be inserted, 
the agreement provides that the lease shall contain all usual clauses. 
Under such an agreement the parties are entitled to have inserted 
any provisions incidental to the matters comprised in the agree¬ 
ment (p); thus, where the agreement contains stipulations as to 
working, the lessor is entitled to have inserted a covenant allowing 


(f/) Votenmn v. Llmellin (I88G), 34 Cli. D. 143, 0. A. 

(/i) Jletdlcy V. liutea (184o\ 4 Y. & 0. (EX.) 182. As to the rights of co-ownera, 
Bue pp 511, 1)12, 625, 526, ante. 

(i) As to leases and agreements for leases generally, see till* LANDnoBD and 
Tenant, Vol. XVIII., pp. 366 et eeq.; and as to the coat of louses and agree¬ 
ments for leases end preliminary c^Jgotiations, soo »6ic/., pp. 402, 403. Ji’or forms 
of agreements for mining leases, see Encyclopuodia of h'onna and Procedents, 
Vol. Vlli., pp. 256 et sen. 

{h) Pnre V. Qrtjjilh (1851), 1 De G. M. & G. 80, 0. A. (agi-eement to lease 
coals etc.). 

(1) Lanrxiater y. De 'I'rafford (^1662), dl L. J. (cn.) 664 (desoiiption of ironstone 
as situate under lauds at Patricroft; Patricroft being a district without defined 
boundaries). In JJavie v. ithephertl (1866), 1 Ch. App. 410, tho agioement in 
question defined tho minerals by reforonce to the supposed line of a fault and 
ap]>i uxiiuate acreage, but the fault did not run in tne direction supposed, and 
would have included a larger aiea. The agreement was held to he uuenforco- 
ab e. 

m) Haywood y. Cope (1858), 26 Beav. 140. 

n) Jefferya v. Fairs (1876), 4 Gh. D. 448. 

0) Walters y. Moryaji (1861), 3 IJo G. F. & J. 718 

p) Blakesley y. Whieldon (1841), 1 Haro, 176. 
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him to enter and inspect the miue(( 7 ). UQ<3er such an agreement a 
lessor is entitled to have inserted a proviso for re-entry on non-pay¬ 
ment of rent, but such an agreement docs not authorise the inser¬ 
tion of a proviso for re-entr 3 ;()n breach of any other provision (r), 
nor of a provision for forfeiture if the lessee shall become bankrupt 
or make an arrangement with his creditors («), nor of a covenant 
not to assign without licence (t), nor a power for the lessee to 
determine the lease if the mine cannot be properly worked (a). 

Sect. 2. — Construction of Leases. 

Sub-Sect. 1.— Parcels. 

1411. Mines and minerals included in a demise are usually 
described by reference to tlie surface under which they lie. When 
a plan is indorsed on or annexed to the lease and referred to therein 
the plan ought to be looked at as part of the description (i>). If 
there is any discrepancy between the plan and description, the descrip¬ 
tion, if clear, will prevail (c), but endeavour should be made to 
reconcile any apparent discrejiancy (d). Where the superficial limits 
of demised mines are ascertained it is sometimes a question of 
construction what seams or veins are includiid in the demise (c). 

yuu-Si!(;r. 2.— lli^hta of IVorting. 

1412. A lease of mines or minerals includes by implication a 
right to get them(.f). The incidental power, however, warrants 
nothing beyond wliat is strictly necessary tor the convenient working 
of the minerals (^r), and it is usual in a mining lease to grant express 
liberty to w’ork and to do such other things as, in the particular 
instance, are contemplated as being desirable for that jmrposef/f). 
The grant of express powers does not limit the powers implied by 
the demise (j). Express pow'crs must bo exercised bond fide in a 
reasonable course of w'orkiiig (A-). 

M lUa/iestei/ v. Whieldni HS-llk I ll.iro, ITS. 

(r) IIoflffKivson v. (Jrowe (ISTij), 10 (^h. App. 022; teo title Lanueoud AND 
Tenant, Vol. XVllI., pp. 3SS, oSi). 

(«) Jlodglciimwi v. Crowe (1876), L. 11. H) Eq. 591. 

it) [hui. 

(a) Strdleyy. Pearaou (1880), 15 Ch. T). ll’l. 

(b) Lyle v. Rkharda (1860), L. It. 1 II. L. 222; huo also title Deeds and 
O rnEn Insteuaiknts, Vol. X., p. -Hu, 

(c) Taylor v. Parry (1810), 9 ]j. J. (o. p.) 298. 

\d) Pram v. llama (1855), 10 lOxch. 908. 

(e) Carr v. Uenaott (1868), 8 Oh. App. 524; Duydule v. Robertaon (1857), 3 
K. w J. 695. 

(/') Rowbvthain. v. H'llaoit (1860), 8 II, L. Cm. 318, 360; Ramaay v. Jilm'r 
(1876), 1 App. Cas. 701, 703 ; Jhe d. Rogers v. Pnee (18-19), 8 0. B. 894. As to 
powers of working where mines are included in leases of laud, see pp. 515, 516, 
ante. As to surface nghts generally, see pp. 506-510, autr. 

{g) Cardtgau (liaj 1) v. A^mtiage (1823), 2 B. & 0. 197, 211 ; Barr,) {Lord) 
V. Aakwith (1618), Hob. 231; Marshall v. Jhrroivdule Plumbago Mnua and 
Manvfaeturing Co. (1892), 8 T. ij. B, 275. 

(A) I'or forms of mining agreements and Icasoa allowing gmnts of liborties 
and other usual provisions, see Jincycloprodia of b’enns and Precedents, Vol. 
VJJL, pp. 274 et seq. 

(t) Cardigan {L'ari) V. Jrmifage, supra; Hudgaonv MeW (1806), 7 East, 613; 
see nTiidborne v. JirrleaUtstical Commmtonci s for Englmid (1877), 3 Oh. D. 375. 

[k) Honeywell Cdton Spinning Co. v. Marland, [1875] W. N. 46. Por forms 
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1413. If minerals cannot be got otherwise, the owner or lessee 
may in a reasonable way bore through land and minerals not 
iiiciuded in the demise in order to reach them(i). 

The grant of an express liberty to sink pits or shafts (m) imposes no 
obligation on the lessee to sink, even though at the time the lease 
was granted he did not own any adjoining mines (n), or although it 
appears from the lease that all parties contemplated that a shaft 
would be sunk (o), or that w orking by instroke is less advantageous (p), 
or that the lease contains a covenant that the mines will be delivered 
up at the end of the term in such a state that the working may be 
continued by the reversioner (q). If, however, the lease contains a 
covenant to work, and the mine cannot be worked otherwise, the 
lessee is bound to sink a shaft (r); and, in some cases, a covenant 
to work in a proper and workmanlike manner may impose a 
similar liability («). If the lessee enters into an absolute covenant 
to sink a shaft, performance will not be excused because it would 
be useless or unprofitable (<). It is, of course, otherwise if the 
covenant bo made subject to a contingency which happens (a). 
The measure of damages for breach of a covenant to sink a shaft 
is the sum which the lessor must expend in sinking (h). 

Liberty to sink a pit creates an iiderest in the land in respect 
of which compensation is payable if the surface is taken in the 
exercise of compulsory powers (c), 

A lessee, who sinks a shaft in land of which the surface ia 
occupied by another, must keep the shaft ])roporly fenced (d). 

1414. Liberty to work a demised mine from an adjoining mine 
is called instroke. In the absence of express stipulation a lessee is 
not bound to sink a shaft from the surface, but may work by 
instroke (c), and may make use, for that purpose, of aportures law¬ 
fully made in any barrier which he has covcjiantod to leave between 
the demised mine and adynuing mines (/). 

1415. Liberty to work an adjoining mine from Iho demised mine 
is called outstroke. Whether or not a lessee may woi k by outstroke 

of leases contuining libeities of working miiioral.s, see EuoydopA-dia of k’orms 
and Precedents, Vol VIIJ., pp. ^74 ei aeq. 

(1) He Gerard {Lord) and London and North Uesfcr/i Rail, do., [1895] ' Q,. B. 
459, 466, (J A.; compare Ooufd v Great IVestern Derjt Goal, Co. (1865), 2 Dft 
G. J. & Sm COO; see also Harris v. liyding (1839), 5 M. & W. 60. 

i ni) As to what this power impliedly inolndes, see p. 5.S4, pos^ 
n) Jegon v. Vu'ian (1871), 6 Ch. App. 742. 

») Jtmirs V. Cochrane (1853), 8 Exch. 556, Ex. Oh , Jujon v. Vioinn, supra, 

{]>) Wheatlrsf v. Westminster lirymbo Coal Go. (1869), L. B. 9 Eq. 638. As to 
iilshoko', see the text, infra. 

('/) Lends V. I'othergill (1869), 5 Oh. App. 103. 

(n James v. Cochrane (1852), 7 Exch. 170, per Parke, B., at p. 178. 

i s) LewtS V. Fothergill, supra, 
t) Jervis v. Tomkinson (1856), 1 H. & N. 196. 
a) Hanson V. lioothman (1810), 13 East, 22. 

i h) Veil r. Shearmcek (1855), 10 Exch. 766, 769. 
r) Re Masters and Great West’-rn Ttailiray, [1901] 2 K. B. 84, 0. A. 
a) Williams v. Oroucott (186.1), 4 B. & IS. 1~49 , ani see pp. 617, post. 
c) Whalley v. Itamage (1862), 10 W. B. 315; Lswis v. Fotkergill, supra; 
Jegon v. Vivinn^ supra; and see the text, supra. 

(/) James v. Cochrane (1853), 8 Exch. 566, Ex. Ch 
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depends on the extent of the demise. If access to the adjojo^ng 
mine, sufficient for the purjwse of working, can be obtained witliout 
entry on property not included in the lease, or without unwarranted 
user of any rights of way, thp lessee may work by outstroke without 
express liberty to do so. In many cases the lease only grants to the 
lessee rights of way over the surface and through the shaft for the 
purpose of Working the demised mine, and in such cases the lesseq 
cannot work by outstroke, as he cannot use rights of way for 
purposes other than those for which they are granted (7). 

1416. If it is intended that the lessee shall be entitled to work 
so as to withdraw support from the surface, the lease should grant 
express liberty so to work (/<). The mere fact of giving a right to sink 
pits and to worlc and get minerals is not sufficient to deprive the 
surface owner of his common law right of support (t). To displace 
this common law right permission to withdraw support must be 
given expressly or by implication (/c). Cases of express permission 
present no difficulty; but the question w'hethcr or not permission 
is given by implication must be decided by consideration of the 
whole of the lease and of the state of knowledge at the time when, 
and the circumstances in which it was made, as to whether according 
to the local practice the minerals could be got without subsidence, ot 
whicli parol evidence may bo given (1). T'he test is whether the 
introduction of a clause to the effect that the mines must bo worked 
BO as not to let down the surface would or would not be inconsistent 
with the actual demise : if it would not, then the surface cannot be 
let down (m). A tenant for life may in exercise of his statutory 
powers grant a loaso of the right to let down the surface («)• 

SuH-SstT. 3. " Cmmdeiatioii. 

1417. It is usual in mining leases to reserve both a fixed annual 
rent (otherwise known as a dead rent or minimum rent) and 
royalties varying with the amount of minerals worked. The object 
of the fixed rent is to insure that the lessee will work the mine ( 0 ). 

(y) As to the rights of tho lessee in the cubiou.1 spi^co occupied or formerly 
occupied by mineruls, see pp. .'508, 515, ante, and as to user of rights of way.soo 
pp 685 et seq., post. 

(A) But see note (A), p. 575, post. 

(i) Davis-y. Treharne (1881), 6 App. Gas. 460; Butterknuwle Colliery Co. ?. 
Jlishop Auckland InduMnal Co-operative Go., [1906] A. 0. 305, per Lprd 
MacnAGHTEN, at ]!. 313 For the law prior to Davis y. Treharne, supra, 8oq 
i'Jadon V. Jefftoch (1872), Jj. K. 7 lixoh. 379. As to the light of support, seo, 
further, pp. 570-583, jmi. 

(Je) Davis V. Treharne, supra; Dutterley Go., Ltd. v. Nm BucknaU Colliery 
Co.. Ltd., [1910] A C. 381. 

(1) Dutterley Co,, Ltd. v. New JIucknall Colliery Co., Ltd., tnpra ; Locker~ 
Lampson v. iitaveley Coal and lion Co. (1908), 25 T. L. B. 13G. 

(to; Bulterknowle Colliery Co. y. Bishop Auckland Industrial Co operfitive Co., 
supra, per Loi-d Loreuuun, L.0, at p. 309. For cases in which it has 
been held that an implied right is granted, see BuUerUy f'o., Ltd, v. New 
IlucknaU Colliery Co., Ltd., supra; Locker-Lampsim v. Btaveley Coal and Iron 
Co.,swpra(overlyingseams): Smith v Darby (1873), L. B. 7 Q-B. 716; Sht^to 
V. Johnson (1863), 8 B. & S. 252, n.; Brewer y. lUiymney Iron Co., [lOiPj 1 
Ch. 766. Little reliance cau bo placed on tho coses decided prlpr to Davis r. 
Treharne, supra. 

(n) Sitwell v. Londeaborough {Earl), [1905] 1 Oh- 460. 

( 0 ) Re Aidant’s Settled Estate, [1902] 2 Gh. 40, 60, 0. A 
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SEor. 2. If a fixed rent is reserved it is payaV)le until the expiration of the 
Constrao- term although the mine is not worked (p), or is exhausted during 
tion of the currency of the term (q), or is not worth working (r), or is 

Leases, difficult or unprofitable to work owing, to faults («) or accidents (f), 

or even if the demised seam proves to be non-existent (o). 
Whore a fixed rent is reserved to commence from the time when a 
certain quantity of minerals has been got and the lessee covenants 
to get that quantity without delay, the commencetpent of the 
payment will not be delayed should the lessee fraudulently avoid to 
complete the getting of the quantity (/>). 


fiojaltlGS, 


Forma ol 
reeervation 
of royalties. 


1418. A royalty, in the sense in which the word is used in 
connection with mining leases, is a payment to the lessor propor¬ 
tionate to the amount of the demised mineral worked wdthin a 
certain period. Usually the royalties are made to merge in the 
fixed rent by means of a provision that the lessee may, without any 
additional payment, work, in each period for which a payment of 
fix(;d rent is made, so n.nch of the minerals as would, at the royalties 
reserved, produce a sum equal to the fixed rent. Mining is 
necessarily speculative, and by the reservation of royalties the 
lessor benefits proportionately to the success of tlio return. 

Reservations of royalties take difteront forms. Sometimes a 
reservation is made of a share of tlu mineral worked, with or 
without an option to the lessor to require instead an equivalent in 
money. This form of reservation is most frequently adopted in 
leases of motallic minerals (c). Sometimes the reservation is made 
of a sum in respect of a unit of mineral. Three different units are 
commonly made use of for this purpose, and the respective royalties 
are correspondingly known as acreage royalties, footage royalties, 
and tonnage royalties. In the case of an acreage royalty the unit 
is a superficial acre of the seam worked without regard to 
thickness (d). A footage rent is a species of acreage royalty, the 
unit being a siqieificial acre one foot in thickness (c). In the case 
of a tonnage royalty the unit is a ton weight (/). Asa lessor may 


{p) dcgim V. Vivian (1871), 0 Ch. App. 742, 747 ; Jones v. Reynolds (18.76), 7 
0. & J’. .735. 

(g) IL V. linlworth {Tnhahltanta) (1807), 8 East, 387 ; Buie {Marqmi) v. 
Tlumpsm (1841), 13 M. & W. 487. 

(r) Haywood v. Cope (1858), 2.5 ]lciiv,,140, 149 ; Btrelley v. Pearson (1880k 13 
Ch D. 113. 

(«) Mcllers v. Devonshire {Duke) (1852), 16 Beav. 262 ; Ridyway v. Sneyd (1854), 
Kay, 627. 

{i) Phillips V. Jones (1839), 9 Rim. 619. 

(a) Jejerys t. Pairs (1876), 4 Ch. D. 44.8. Possibly if the seam demised were 
found to have be^n previously worked out it would be treated as a case of 
mutual mistake {Ridyway v. Sneyd, supra) ; seo title Mistajie ; but, as to the 
validity of an agreement for lonse of a pnrticular vein, although it cannot be 
found, see p. 556, ante. 

S Grem v. Sparrow (1725), S Swan. 408, n. 

For a lease containing this form of reservation, see Encyclopaedia of 
Forms and Precedents, Vol. VITI., p. 376 ; and for forms of notice substituting 
payment in money for render m kind and rice versa, where power to mnke such 
substitution is reserved, see Had., pp. 436, 437. 

(d) For a form of lease resolving acreage royalty, see ibuJ., p. 324. 
le) For n fonn of len.se reserving footage royalty, see thid., p. 274. 

(/) I'lor a form of lease reserving tonnage loyalty, see ibid., p. 302. 
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reserve royalties in such form as he may consider most suitable or sbwt. a. 
advantageous in any particular case, the questions which arise Constme- 
are questions of construction and the decided cases cannot be tionof 
reduced to any principle generally applicable (ff). Sometimes in Leases, 
colliery leases coal consumetf in working is freed from royalty (k). 

1419. Clauses are frequently inserted in leases whereby over* Average 
payments by the lessee in years in which the workings are less 

than those covered by the minimum or fixed rent are permitted to 
be recouped in Bul>sequent years in w'hich the workings are sufficient 
to produce royalties in excess of the minimum rent. Such clauses 
are known as average clauses (i). 

1420. Royalties estimated in manner similar to royalties on UoynUfoion 
demised minerals are often re.served in respect of minerals worked wayieaves. 
by way of outstroke from and brought through the demised mine(/c) 

or over surface lands (/). If a wayleave is used without authority, 
the measure of dainafjes is the stun which would properly have been 
payable in royalty if the right of wayleave had been granted (m). 

Sect. 3. — Covenants hy Lessee. 

Scb-Seci’. 1 .—Fayment of Rent and Royalties {n), . 

1421. An action on a personal covenant in respect of the payment Action on 
of roj^alties (re) may be brought at any time within twenty years (o). 

In an action to recover rents and royalties, interest at tho rate of royalties. 

4 per cent, from the date of the writ may also bo claimed (p). 

An action for an account does not lie against a person entitled in 


{y) Chfton v. Walmrsley (1794), 6 Torm Rej) 661 (roj’iilty payable on sums 
for which coal should sell at pit’s mouth; construction of covenant hold not 
affected by mistaken conduct of parties); see also Oerrard v. Clifton (1798), 7 
Temi Rep. 676; S/ireivahiiry {Karl) v. Gould (1819). 2 11. & Aid. 487 (as to duty 
of lp.svoe to burn lime); Edwards v. Rres (1886), 7 0. & P. 340 (royalty 
piiyuble on moneys which should niise from sales, no allowance for bad dehts); 
Bishop V. Goodwin (1845), 14 M. & W. 260 (covenant to i»ay royalties (luarti-rly, 
no average over other (luai-ters of same year); seo also Bndley v. Kmyon (1808), 
10 East, 139 ; Cartwriyht v. Forirutn (1866), 7 11. & iS. 243 (delivery of coal lor 
lessor’s use when mine not woikable at a piofit) ; MorJey v. Yorkshire Lead 
Mines, [1890] AV. N. 47 (royalty payable on dressed or undressed ore) ; Elh<d 
{Htr Oeotge) v. Itokehy [Lord) (1881), 7 App. Ca.s. 43 (as to deduction allowed for 
expenses of winning where several seams). 

(h) Senhause v. //ama (1862), 5 L. T. 635. 

(i) Clayton, v. Penson, [1878] \V. N. 16S, H. L. (con.struction of an average 
clause). For forms of average clauses, seo Encyclopfedia of Forms and 
Precedents, Vol. VITT., pp. 312, 352, 365. 

i k) Smhouae v. Harris, sujira. 

1) Great Western Rail. Co. {/Jirertors etc.) v. Rous (1670), L. B. 4 U. L. 660. 
m) tfeyonv. Vii’tan (1871), 6 Ch. App. 742; Lwnugstone v. Rawyarda Coal 
Co. (1880), 6 App. Cos. 25; U'hitwham v. Westminster Rrymbo Goal and C»ke Co„ 
[1896] 2 Oh. 638, C. A. 

(m) As U) the rights of a lessor on bankruptcy of the lessee, see title Radik* 
RUPTOY AND rNSor.VENOY, Vol. IT., pp. 199, 209, 269, and as to the lessor's 
rights where tho lessee is a hmitod company in liqiiidutiou, see title Companies, 
Vol. V., p. 514. 

(o) Earley v. Tennant (1885), 63 L. T. 257; see title Limitation ok Actions, 
Vol. XIX., pp. 97, 98. 

[p) Newton v. Nock (1880), 43 L. T. 197. 
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Sqnity who is in possession of the demised property, nor is he liable 
upon the covenants in the lease (g). 

Where the assignee of a lease covenants with his assignor to pay 
the rents reserved by the lease so long, as he shall be in possession, 
and at all times thereafter to vndemnify his assignor against the 
rent payable under the lease, tv\6 covenant for indemnity is not 
restricted to the rents during the period while the assignee is in 
possession (r). 

Sub-Sect. 2.— Aa to Woriinffs. 

1422. Covenants as to working are inserted in a mining lease 
either to ensure that the demised mine shall be worked continuously, 
or that it shall be worked in a particular manner, or in some cases 
to effect both objects. A lessee is not bound to work continuously 
or at all unless he undertakes to do so (-s), and it is often a difficult 
question of construction into which of the above-mentioned classes 
a particular covenant falls (t). 

Tf a lessee covenants to work the demised mine continuously he 
is liable for breach of covenant though the working should prove 
difficult and unprofitable, or even impossible (a), and although the 
dead rent is paid (/j) ; but a covenant to work continuous!}' or at a 
certain rate may in some cases be construed to apply only to the 
minerals found, so that if none be discovered there is nothing 
to which the covenant can apply (c). Sometimes covenants to 
work are qualified so as to save the lessee from useless expense 
The extent of such qualification is a question of construction (d) 

(v) IFa/tera v. Norlhern (7i>al Mining Co. (l85o), 5 Do G. M. & O. G29 ; Vox 
V. liiahop (1857), 8 Do G. M. & G. 815. Clavmug v. Wedley (1735), 3 P. Wms. 
402, and IFrighi v. Fitt (1870), L. R. 12 Eq. 408, rontra, cannot be rehed on (see 
Ramage v. Womarlc, [1900] I Q. JI. 110); and see title Lawdlobu and Tenant, 
Vol. XVlII., p. 588. As to the right to an account in equity, see Parrott v. 
Pal inf r (1834), 3 My & K. 032 

(r) Groxafield v. Morrmon (1849), 7 0. B. 286; and see title Landloud and 
Tenant, Vol. XVJJl., p. 594. 

(«) Quarrington v. Arthur (1842), 10 M. & W. 335; Wheatleij v. Weatmwater 
lirymho Goal (Jo, (1869), L. JR. 9 Eq. 538; Jegnny. Vivian (1871), 6 Ch. App. 
742. A lessee who has not covenanted to work may by agreement with u thud 
party limit his woikings to a specified amouni ( Porreat v. Merry and Vuninghame, 
Titd„ [1909] A. C. 417). Eor a form of notn;© requiring a map of workings, see 
Encyclopajilia of Forms and Precedents, Vol. Vllt., p. 438. 

(t) Walker Jfffreya \ Ibiio, 341; Wheat!^ V. Weatminater Brymhc, 

Coal Go., atipra; Abinger {Lord) v. Ashton (1873), L. R. 17 Eq. 358 ; Gharles- 
worth T. Tru<«ort, [1906] A. C. 11. 

(rt) Foleg V. Adilenbrooke (1841), 13 M. & W. 174; Jervia V. TomJetmon 
(1856), 1 U. & N. 195; Clifford v. WatU (1870), L. R. 5 0. P. 577, 588; Jegon 

V. Vivian supra; CharleawoHh v. Wataon, aupia; Wigan Coal and Iron Co. 
T. Evkeraley (1910j, 103 L. T. 468, H. L.; see Kinsman v. dariaow (1880), 42 
Ij. T. 80, 538, C. A , where the question was one of construction. Possibly 
where the mine is drowned without tho default of the lessee, the lessee 
miiynot be liable for not working; see Walker v. Jeffreys, supra. For a form of 
notice to deteririino leas© in such a case, see Encyolopaxiia of Forms and 
rrocedonts, Vol. VIIT., p. 410. 

(6) Whitehead v. Pcnnelf (1861), 9 W. R. 626; Sampson y. Tngleby (1872), 20 

W. 11. .)87. 

(te) ChffeHL v. Watts, supra. 

{a) Jones v. Shears (1836), 7 0. & P. 346; Foley y. Addenbrooke, supra; 
(Sriffths y. Ittgby (1856), 1 11. & N. 237 ; Newton y. Nock (1880), 48 ti. T 
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extrinsic evidence being admissible to explain the accepted moaning 
of the terms used (e). 

Specific performance of a covenant to work contiuuouslj can* 
not be obtained, as the court refuses to supervise the working of 
a min 0 (/). The measure of damages for breach of a covenant to 
work is the amount which would iq all probability have been paid 
to the lessor if the mine had been worked (q); and a lessee may 
be relieved from such a covenairt, where working is unduly expen¬ 
sive, on payment to the lessor of all that he would receive under 
the lease and surrendering the lease (h). 

1423. A covenant to work a mine in a particular way, as in a 
workmanlike manner or in accordance with the method usually 
practised in the district (i), does not bind the lessee to work at all, 
l)Ut only to work in the way specified when he does work (k). If, 
however, stipulations as to the method of working are added to ^ 
covenant to work, such stipulations do not detract from the obliga¬ 
tion to work, but impose an additional obligation (1). 

A covenant to work in a particular way will not be enforced by 
an order for specific performance nor by an injunction prohibiting 
working in any other way (?»), but an injunction may be obtained to 
prevent a lessee from doing a particular act which ho has cove.* 
nanted not to do (n). 

1424. The specific covenants as to working most frequently con¬ 
tained in mining leases relate to the provision of pillars to support 
the roof or the surface, and of barriers to exclude water. 

A covenant to leave pillars for support will bo enforced by injunc¬ 
tion (o), and if a lessee works pillars which he has covenanted to 
leave, he is liable for the damage thereby caused, whether to the 

197; compare Switulell v. Birmingham Canal Sai.igahona (1860), 9 0. B. (n. a ) 
241. 

(e) Claifton v. Oregson (18.16), a Ad. & El. 302. 

(/) Pollard V (18.5.1), 1 X. & J. 462, mieatlfi/y. Weatminsfer Brt/mbo 

Coni Co. (1869), L. E. 9 j'c]. o.lS ; Ahnn/rr {Lotd) v. Aahton (1871), L. R. 17 Eq. 
358. As to specific performance {feneinlly, see title SrECific Pereoiimanck. 

(f/) Wataon v. ChaHesworth. [1905] 1 K. B. 74, 0. A.; affirmed, suli nom. 
Charleaworth v. IVataoti, [1906] A. 0. 14. 

(A) Smith V. Moirta (1788), 2 Bro. 0. 0. 311; see PhiUtpa y. Jimea (1839), 9 
Pirn. fil9; MiUera v. Devonahtre {Duke) {1852), 16 Beav 252; liidgimy v, Snet/d 
(1854), Kaj', 627 ; Sumpaon y. Ingleby (1872), 27 Ti, T. 69.5, 0. A. Belief, how¬ 
ever, cannot be obtained from an absolute covenant to pay a minimum rent or 
to pay for a certain quantity of mineral whether got or not. For the difference 
between the cases, see ilvlgivay v. Snei/d, aupra. 

(») A covenant to employ a particulfir method of working must be read in 
conjunction with the other provisions of the lease, and a different method may 
be adopted where necessary to avoid a broach of such other provisions {Brewer 
y . Rhymney Iron Co,, [1910] 1 Ch. 766). 

S Whetitley y. Weatminater Brymbo Coal Co., aupra; Jegon v. Rinon (1871), 

,. App. 742, 757 ; Abmger (/.ortft v. Aahton, aupra. 

{1) Walker v. Jeffreys (1842), 1 Ilare, 341; Jnvia y. Trmlinaon (1836), 1 
H. & N. 19.5 ; Charlesivorth v. Wataon, [1906] A. 0. 14. 

(m) Wheatley v. Weatminater Brymbo Coal Co, aupra; Abinger {Bord) y. 
Ashton, supra; Moore v. Vllioats Mining Co. Ltd, [1908] 1 Ch. 575, 585. 

(ra) Anon. (1754), Amb. 209; Wheatley v. irealminiter Brymbo Coal Co,, 
supra ; and see title Injuitction, Vol. XVIT., pp 243 et aeq, 

(o) Mostyn y. Lancaster, Taylor y. Modyn (1881), 23 Ch. D. 68.1, C. A.; see 
title Injunction, VoI. XVII, p. 240. 
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surface (p) or to the mine ( 9 ). He must also pay for the mineral 
coiitiiinod in the pillars, less the cost of bringing it to the surface, 
biifc without any allowance for severing (r;. A covenant to leave 
biiiriers may also be enforced by mantjatory injunction («). 

If an act be prohibited both by the general law and by covenant 
the lessor may avail himself of either remedy (t). 


Sub-Sect. 3. — Repair, Drainage etc. 

1425. In addition to the covenants already dealt with, it is usual 
to insert in mining leases covenants as to repair ; as to securing the 
mine against being drowned ; as to compensation for surface 
damage; as to inspection of workings by the lessor; and as to the 
removal of machinery during or at the end of the term. 

The questions which arise on covenants to repair are mainly 
questions of fact or construction (a). Covenants to repair {h) or to 
restore damaged surface (c) will not be enforced by a decree for 
spocilic performance. 

In the absence of agreement, a lessee is not bound to drain the 
demised mine, and the fact that the lessor has a right to pass 
tlirough the mine does not impo.se an obligation on the lessee to 
keep it free from water ((f). Although a lease contains a covenant 
not to do any act which would tend to the drowning of the mine, 
the court will not restrain the lessee from removing pumping 
machinery during the term (e). lint a covenant to pump may bo 
enforced by an interlocutory injunction (/), and a covenant not to 
remove machinery at the end of the term will be enforced by 
injunction (y). 


(р) Ilndgaon v. Moulami (1805), 18 0. B. (n. s.) 3.32, A nuiiulatory injimchon 
to restore t'eucas iinuiorl by uubsidenco may be obtuiuc'd (Ntiutvn v. Niifk (1880), 
43 L. T. 107). 

( 7 ) Taylor v. Mostyn (1880), .33 Oh. D. 220 , (J. A. 

M Ibid. 

(a) Merboronyh {liarl) v. Rower (1813), 7 Beav. 127. Working a biinior is 
waste {Marker v. Kenruk (1853), 13 0. B. 188). 

(t) Ibvl. 

[a) Foley v. Addenbrooke {l&'ii), 13 M. & W, 174; James v. Cochrane ClHIiH), 
8 I'^xeh. 550, J5x. Oh. As to the obligations of leases under covenants to deliver 
up in repair, soo Foley y. Addenbrooke, siqjra; Beaufort {Dulx) 7 . Bates (1802), 3 
iJe (1. b\ & J. 381, 0. A. 

(b) Abinger {Lord) v. Aakton, (1873), L. R. 17 Rq. 358, 370. 

fc) Find V Brandon (1803), 8 Yes. 159. 

\d) Vaxjne v. liocher Colliery Co., [1887] W. N. 37. In the absence of stipula* 
tion the lessor is entitled to go down the shaft to inspect the demised mine 
{Lewis y.' Marsh (11149), 8 Huro, 97). For a form of notice of intention to 
inspect, see Jblncyclopaiaia of Forms and Precedents, Vol. Vlll., p. 439. 

(с) Rolleston v. New (1658), 4 K. & J. 640. The lessee may, however, by 
removing the machinery render himself liable to an action for damages 
{ilnd.). 

(/) Goodrich v. EvergJyn Coal Co., [1889] W. N. 152. 

(7) Hamilton v. Duns ford (1857), 6 1 . Oh. R. 412; and see title Injunction, 
Vol. XVII., p. 240. Where a lessee covenanted to deliver up machinery at the 
end of the term with respect to which the lessor should have given notice to 
piirchaso at any time during the term, an injunction to restrain a breach was 
refii.sed {Talbot v. For<l (1842), 13 Sim. 173). For form of such notice to 
purchaser, see Encyclopedia ol Forms and Ihccedcnts, Vol. VIII., p. 439. 
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1426. A covenant to erect a smelting mill on land not part of the 

demised property has been held to run with the reversion (h), and 
covenants to make compensation for surface damage to run with 
the land (i). ^ 

Sect. 4. —Covenant for Quiet Enjoyment. 

1427. If a lease contains no express covenant for quiet enjoyment 
a covenant for quiet enjoyment will be implied by the use of the 
words “ demise ” or “ lot ” or other equivalent words (k). The 
working of an upper stratum so as to cause falls in the demised 
mine is a broach of the covenant (1), but the working of an 
adjoining mine in a proper manner which unexpectedly causes 
flooding is not (m). 

Soraetiraos an act may be not only a l)reach of a covenant for 
quiet enjoyment, but wrongful as a derogation from the lessor’s 
grant (?<). 

Sect. 5. — Lessor's liemedies. 

Sou-Sect. 1.— Ihstrtss. 

1428. Jloyalties, as well us a fixed or dead rent, may be distrained 
for (o). An express power to distrain, extending to chattels in* 
adjoining or neighbouring mines in the occupation of the lessees, 
does not constitute the lease a bill of sale (p), and is binding upon 
assignees of such mines who take with notice (g). 

Sub-Sect. 2.—Forftiture. 

1429. It is now usual to insert in mining leases a power of 
re-entry, exercisable not only on non-payment of rent, but also on 
breach of covenant or condition ir). Sometimes the power is also 
made exercisable in case the mine is not woiked for a specified 


(A) Sampson v. Easirrhy (182!l), 9 B. & 0. 50.0, 516, aflumocl, snb nam. 
liastirby v. Sampson (ISIJO), 6 Buig. (lH, Bx. Ch.; see Dewar v. Goodman, [1909] 
A. ('. 72; Ihcketla v. L'njield (Jhiirt,hwai<i(ns, [19091 1 Ch. .>44, uiid we title 
Lanulohd and Ten.wt, Vol. XVllI., pp 58-1, 686. 

(i^ Norval v. Dascue (1864), 34 L. J. (cil.) 82 ; Ih/aon v. Forster, Dyson v. Seed, 
Qutnn, Morgan etc., [1909] A. C. 98 A oovenant by the Ics&oe with “ the owuor 
or owners, occupier or occiipiors for the time beiiij' ” of the surface is elTectual, 
although the surface owneis aio not purtich to the lease, and iiuiy bo eiiferccd 
by the surface owners at the time of the demise and by their successors lu title 
(ibitl.). 

(k) Markham v. I'ayet, [1908] 1 Cli. 697 ; Mostyn v. llest Mosfyn Coal and 
hoti Co. (1376), 1 0. J*. D. 145; and see title I^ANDimiD and Tenant, 
Vol. XVIII., pp. 625 et sej. 

(/) Shaw V. Stenion (1858), 2 II. & N. 858. 

fm) Harrison, Ainsite Co v. Muncaster, [1891] 2 Q. B. 6S0, C. A. 

(n) Markham v. Paget, sapra. Bor a case where workings were restrained 
as inconsistent with a prior giant, seo Glasgow {Kail) v. JJurlet and Campsie 
Alum Co. (1850), 3 U. L. Cas. 25. 

(o) Daniel v. Grade (1844), 6 Q. B. 146. As to distress generally, see title 
DistkesS, Vol. XI., pp. 115 e« seg. 

(p) Ite Jtoundwood Colltei’g Co., Lee v. Rowidweod Colliery Cb., [1897] 1 (.'h. 
373, C. A.; Bills of Sale Act, 1878 (41 & 42 Viet. c. 31), s, 6; see tiilo Bri.i.s 
or Bade, Vol. III., pp. 11—15. 

(q) Daniel v. Stejmey (1874), L. E. 9 Exch. 185, E-x. Ch. 

(r) Be© Encyelopujdia of Foiuis and Piecodeuts, Vol. VIll., p. 295. 
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period (a), or in case the lessee becomes bankrupt or makes an 
arrtuigomont with his creditors, or, being a company, goes into liquida¬ 
tion (/')- If a lease contains, instead of a power of re-entry, a provision 
that in certain events the lease shall be void the effect is the same, 
11 rid the lease, on the happening of 8u\jh events, will subsist until 
the lessor elects to determine it (a). In either case the demand for 
possession should be made without undue delay (6) and must be 
unequivocal (c). 

Sect. B.—Detei'mination by Imue. 

1430. In some cases mining leases contain a clause empowering 
the lessees to determine the tenancy so soon as the minerals are 
exhausted or in some other event (d). To determine the terra effec¬ 
tively, all conditions, such as giving notice (c) or the performance of 
covenants (/), or otherwise, to which the exercise of the power is 
made subject must be complied with. A power for the lessee to 
give notice at any time authorises the lessee to give a notice expiring 
during the currency of r year {g). A power to delerinine in case of 
accident is not exercisable on account of an accident happening 
before the actual date of grant of the lease, but subsequent to the 
date therein expressed to be the commcnceuient of the term (/i). If 
a lessee continues in possession after the expiration of the notice, 
it is a question of fact whether he hus waived the notice and 
continues to hold over as tenant (i). 


(s) To avoid forfeiture in such case the working must be "bona fide {Doe 
lirynn v. Danrhea (1821), 4 II. & Aid. 401). 

{t) Soe Jincyclopfodia of Foiiiis and Precedents, Vol. VI11., at pp. 295, 296. 
\a) Doe d. Bryan v. Bancka (1821), 4 15 & Aid. 401 ; llobtrta v. Damy (1833), 
4 B. & Ad. 664; James v. Youny (1884), 27 Ch. D. 652; ajid see title Landlord 
AND Tenant, Vol. XVIII., p. 630. 

(ft) Bowser v. Oolby (1841), 1 Hare, 109. In a case where the delay was 
insufficient to deprive tne lessor of the right to take pioceedings, he was never¬ 
theless compelled to allow the lessee an oppoitunity of putting himself in a 
position to comply with tho cijvonant the breach of which was complained of 
{Whitehead v. Bennett (1861), 9 W. R. 626). 

(r) Moore v. UllcoataMining Co., Ltd., [1908] 1 Oh. 675 ; Muakelt\, Hill (1839), 
9 1j. J. (c. p.) 201. As to the necessity of serving notice before re-entry and 
as to relief against forfeiture, see title Landlord and Tenant, Vol. XVIII., 
pp. 539 et aey. For form of such notice, see Encydopaidia of Forms and 
Procedeuta, Vol. VIII., p. 440. 

{d) For forms of such clauses, see Encycloprodia of Forms and Precedents, 
Vol. VIll.,pp. 370, 407. As to the construction of expressions such as “fairly 
worked out," “fairly workable,’’ and “fairly wrought,” see Jonea v. Shears 
(1836), 7 U. & P. 346; ari^tha v. Rigby (1866), 1 H. & N. 237; Cartwright v. 
Forman (1866), 7 B. & S. 243 ; Carr v. Benaon (1868), 3 Ch. App. 624. 

i c) Cartyaright v. Forman, auma. 

/) Qrey v. AVtar. (1854), 4 fl. L. Cas. 666. 

g) Bridges v. Pbtta (1864;, 17 G. B. (n. s.) 314. In such case an apportioned 
part of the rent is payable for the broken period (see Apportionment Act, 1870 
(33 & 34 Viet. c. 35), s. 2); see title Landlord and Tenant, Vol. XVIII., 
pp. 482, 483. As to the coustructlon of similar powers in leases generally, see 
Soamea v. Nwholaon, [1902] 1 IC. B. 157; and title Landlord and Tenant, 
Vol. XVIII., p. 445. 

(ft) Ihifiiihs V. Rigby, supra. 

(t) ■lonea v. Shears (1836), 4 Ad. & El. 832 (whero the lessees claimed to 
remain m possession in pursuance of a custom). As to the tacit incorporation 
of customs in leases, see Tucker v. Linger (1883), 8 App. Cas. 508; and for a 
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Sect. 7.- — Arbitration. 

143L Mining leasee usually contain clauses providing for the 
reference of disputes to arbitration (k). 

Sect. 8. — Stamps. 

vm. A lease granted in consideration of a fine and also of an 
annual rent bears, in respect of the fine, the same stamp duty as a 
conveyance on sale for the same consideration (i) and ad valorem 
duty on the amount of the rent (wi). 


Part X.—Licences. 

Sect. 1. —Nature of Licensee's Interest. 

1433. A right to work mines and carry away the minerals won is 
more than a mere licence (n). It is b. profit d prendre lying in grant (o), 
which may be limited either for freehold or chattel interests (p), and 
the estates an created may be devised ( 7 ), inlierited (r), or assigned (<). 
It does not convoy any estate in the land or in the mines except the* 
parts (tt) severed which become the property of the grantee (/j). 
Buch a licence is irrevocable (c). A licensee who has entered into 
possession is liable in an action for use and occupation (d), and he 


case dealing with an alleged custom with reference to a quarry, see Vt7tt r. 
Constable (1871), 26 L. T. 324. 

(A-) For a foim of such a clause, see Encyclopaxlia of Forms and Precedents, 
Vol. VIII , p. 298; and for the elli'td of, and procedure under, such (■laus('s, 
see W^llesford v. Watson (1873), 8 Oh. App. 473, and title Arbitration, VoI. 1., 
pp. 439 it seq. 

{/) See titio SAL.E OF Land. 

(m) See title Landlord and Tenant, Vol. XVIII., pp. 397—399 As to the 
duty where the rent is a share of produce, see j). 398. As to tho cases 
whore a penal rent is reserved, or where tho consideration consists of improve¬ 
ments eftected by the lessee, see ihid., p. 399. As to the duty on a varying rent 
and on a dead rent, see tbid., p. 399, note (/). 

(h ) As to mere licenoes and licences coupled with u grant, see titles Ease- 
MEN'js AND Profits a Prendre, Vol. XL, p. 340; Fisuerjes, Vol. XTV., 
p. 584; Game, Vol. XV., pp 219, 220; Landlord and Tenant.', Vol. XVIII., 
pp. 337 et seq.; Eeai. Property and CuAri’ELs Real. 

(o) Sutherland [Duke) v. Ileathcote, [1892] 1 Ch. 475, 483, 484; Watson v. 
Spratley (1854), 10 Exch. 222. 

(p) Haigh v. Jaggar (iSl'O* 10 M. & W. 525; Martyn v. Williams (1857), 1 
IL & N. 817. As to the ouoct of a grant to a grantee, his executors and 
administrators, without tho mention of any teim, seo i’ori v. Twrton (1763), 2 
Wils. 169; Haighy. Jaggar, sujpra, Low Moor Co. v. Stanley Coal Co. (1876), 34 
L. T. 186, C. A 

i g) Mountjmj [Lord^ v. Huntington [Earl) (1583), Godb. 17. 
rS Martyn v. WtUtams, supra. 

s) Muskett V. Hill (1839), 5 Ring. (#r. c.) 694; Martyn v. Williams, supra, 
a) Ncrioay v. Raws (1812), 19 Vps. 144, ioS; Roberts v. Davaj (1833)» 4 
R. & Ad. 664; Loudon and North Western Railway v. Aekroyd (1861), 31 L. J. 
(CH.) 688, 591. 

! b\ Doe d. Hanley v. Wood (1819), 2 U. & Aid. 724 , 739. 

Cl Ibid. ; Sutherland (Dukx) v. Ileathcote, sujrra. 

f) Jones Y. Reynolds (1836), 7 0. & P. 335. Moiely digging trial pits is not 
taking possession. 
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may if ousted, at any rate where the licence is exclusive (e), bring 
an action to recover possession (/), 

1434. A bare licence which does not amount to a profit d prendre, 
.such as a licence to search for minerals, confers upon the grantee 
no property in the minerals found (g). The grantee has the right 
of possession for the purpose of examining the minerals found, and 
has a right of action against a third party who interferes with such 
possession (h). A bare licence, whether granted by deed or not, and 
whether or not for valuable consideration, is revocable (i). In the 
latter case, however, revocation of the licence may entitle the 
grantee to damages for breach of contract (k). 

Sect. 2. —Form of Licence. 

1435. Mining licences, coupled with a grant, must be created by 
deed in order to create a legal right ( 0 , and can only be legally 
transferred by deed (m ); but a licence under hand only (n), or 
merely verbal (o), may bo effectual if the licensee incurs expense in 
working on the faith of such licencn. 

Except so far as they differ by the omission of the demised 
parcels, mining licences which amount to a profit d grn^dre are 
usually made in a form similar to mining leases and contain similar 
covenants and provisions ( p). Covenani j, for instance, to pay for 
surface damage ( 5 ) and to repair (r) run with the land in the case 
of such a licence as in the case of a lease. 

Payments reserved in respect of a licence are in the nature of 
rent (.?), but they are not a true rent and cannot be distrained for (t ): 
it is necessary, therefore, to insert a power of distress. It is also 
lU'oper and usual to insert a proviso for re-entry (a). 


(c) IPtison V Markreth (1766), 3 Burr. 1821. As to exclusive licences, see 
p. r>69, jjost. 

( /■) Crorkcr V. FothaytU (1819), 2 B. & Aid. 6j2; Dor d. IJaittaj v. Wood 
(1819), 2 B. & Aid. 724, 729; Janes v. ReynoUU fl836), 4 Ad. & El. 80j. 

M Re Haven Gold Mining Co. (1882), 20 Ch. D. UA, 0. A. 

(h) Northam v. Bowden (1855), 11 Exch. 7.'1. 

(i) Wm,d V. Lcadhiftcr (1845), 13 M. & W. 838. 

(fc) iSriKirH V. Joweu (1864), 16 0. B. (n. s.)717; Kerrison v. /Snit<A, [1897] 2 
Q. B. 445 ; see title Lani)lom> anu Tenant, Vol. XVJII., p. 339. 

(i) II owi V. LeadhiUer, aujyra; Dor d. d(organ v. Doviell (1844), 8 Scott (n. R.), 
687, 701, 703; Watson v. Spratleg (1854), 10 Exch. 222, 235; see titles Deeds 
AND Other Instruments, Vol.' X., p. 361 ; Landlord and Tenant, 
Vol. XVlll., p. 339. 

(m) Ilarekr v. Birkhedf (1761), 3 Hiirr. 1566, 1663; Watson v. Spratley, supra. 

( 71 ) AOtinson v. Kti^ (1878), 2 L. R. Ir. 320, 335, C. A- 

?o) Harrison v. Ames (I860), 15 L. T. ^ 0 . 8 ) 321. 

( p) For forms of licences to woik mmoruls, see Euuyclopaidia of Forms and 
Precedents, Vol. VllI, pp. 371, 416. 

( 9 ) Nurvalv. /Woe (1864), 34 Ij J. (cu.) 82. 

(r) Martyn v n't/Ztam« (1857), I if. & N. 817. A claim for damages for 
bioaoh of covenant doe.s not pass to a purchaser of the land {iboL). 

[a) Ex jiarte. llankey (1829), Mont. & M. 247. 

(t) irard V. Day (1863), 4 B. S. 337 ; Be Rmndwood Colliery Co., Lee v. 
Boundwood Vollieri/ Co,, [1897] 1 Oh. 373, 0. A. 

(u) Doe d. Hanley v. Wood 0819), 2 B. & Aid. 724. 
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Skct, 3.— Construction of Licences. 

1436. It is sometimes a matter of ciiflicultj to decide whether a 
particular form of words operates to grant a licence or an estate. 
Each case depends on its own circumstances, and it is impossible to 
lay down any general rule except that words denoting liberty to 
work minerals, if unexplained by the other parts of the deed, only 
amount to the grant of a licence (r). Where the words occur by 
w'ay of exception or reservation in a grant of lands it is important 
to consider what estate in the minerals the iierson in whose favour 
the exception or reservation is intended to operate had before the 
execution of tlio grant. If he wore legal owner of the minerals, 
doubtful words are more easily construed as an exception of the 
minerals (?c). In an iiistrninent demising a licence the use of 
subs6(pient expressions wliicsh are only accurate if the instrument 
operates as a demise of the minorals w'ill not enlarge the words of 
demise (.r). In some cases instriniK'nts may operate as a domiso of 
the minorals for a term and as a licence for a subsequent term (//). 
Diflicnlties aiising from iiiCormal agreenionts can only be solved by 
a consideration of the circunistancos of each case (a). 


Sbot. 4.— L;rrli(sivp, Licraccs. 

1437. A licence is said to be exclusive if it e.xpiesses to grant 
to the grantee the sole right to exercise tlio liberty granted within 
the delino<l limits. If not clearly so expressed, the grantor may him¬ 
self exorcise the same right and antlioiise others to do so (ft), pro¬ 
vided that neither he nor they interfere wdth the operations of the 


(v) Doe <1. JTauld/ v ITood (1819), 2 B. & Alil. 724; SitfJieihinl {Duke) v. 
Tleiithiiile, [1892] 1 Ch. 475, Mounf/oi/ {Loni) v Uinditujton (I'JarD (1583), fjoilb. 
17; iiiui see, gonnallv, title Lamii.oI!!) and TsyANT, Vol. XVJIT., pp. 3.17 
etefi/ An uncnrollod baif^ain iiiid --ulo <if nuiies to n per'-on, bi.s execntoiN and 
udimnistrators, followed I)}- po-i-es-iion, was licM to cioate n tenancy at will {/,ow 
Mo>r Co. V. iStiirtft'y ^'o«/ Co (ISTfi), 31 L. T ISG, C. A.; but sco Ifaufti v. 

(1817), HJ M & W. 525). 

{ill) Clutliiim V. Williamson (1804), 4 East, lOO (I’ljrbt pivon to uioitpapor hold 
to amount to liocnce only: in conaidonnp tins .ludptnont m this caaij it niU'^t 
bo icmenibcicd that miiieiala now lie m giant); ffnmi'lfnii {Duke) v. Dmitop 
0885), 10 App. Ciw. 813 (right given to owiior, words donofiug libcriy only 
hold to amount to exception of minerals on construction of deed as a whole); 
Hiitlintamt {Ihik-f) v. IlfoDirote, supra (light given to donee.s of joint power hold 
to amount to liberty onlv). 

Doe d. llaulty v. IP'ood, supra. 

Ilaiyh v. rhujqar, siipi a; Htmileii v. Riky (1893), 31 L. R Ir. 196, 0. A. 

D.ff., lie IWnuUeij, IH'r. juirte Hunkey (1829), Mont. & M. 247; Daniel v. 
Oracie (1844), 6 Q. B. 145; lie HIrnud and J’Jast and West India Dmks and 
Birmingham Junction Rail. Co. (1849), 8 0. B 502. in those cases agieeinents 
aa to getting earth and making bricKs on pin ment of royalties woro hoUUto 
CToito toiiaiicios from year to year or at will. Tn Atkinson v. ifniy (1878), 2 
L. E. Ir. 320, an agroomont to allow a man to sink a pit for coal at a ixiyalty 
was held to create a licence. 

(ft) Mountpyy {Ijcrd) v. lluntinqt&n {Earl), supra; Chetham v. Williuinson, 
supra; Doe d. Ilantey v. Woert, supra; Carr v. Benson (1868), 3 Ch. App 521 ; 
Sutherland {Duke) v. Ilcathcote, supra. 

H.L.—X X. f 
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licensee (c) nor deprive him of the benefits of his licence (d). An 
excinaive liceneee may maintain trespass (r). 

Sect. 6 .—lieinediea of^ Limisor. 

1438. The remedies of the licensor are divisible into those to 
which he is entitled under the general law and those which he 
enjoys by virtue of provisions contained in the instrument granting 
the licence. The remedies of tlio former class are an action for an 
account (/) and, where the licensee has actually exorcised the right, 
an action for use and occupation (g). The remedies of the latter 
class are an action on the covenant for payment of rent and exercise 
of the powers of distress if expressly provided for (/<), and re-entry (i). 
A licence, which contains a provision that in certain events it shall 
he void, is not, upon the happening of the presciihed event, void, 
but voidable at the instance of the licensor (j). Notice to determine 
a licence must bo definite (k). Although payments reserved under 
a licence cannot be distrained for, yet an attempt to levy a distress 
may be sufficient evidence of iniention to waive a previous 
forfeiture (1). 

Part XI.—Easements and Rights affecting 

Mines. 

Sect. 1.— liight of Support. 

Stib-Sect. l.— Jn Oencrnl. 

1439. The principles which regulate the mutual I'ights and 
liabilities of the owners of adjoining closes, in respect of lateral 
support (w), apply in respect of support fiom subjacent mines 

(c) Sutherland, (Duke) Hcatlivute, [1892] 1 Ch. 47.i; Raada TrumptiujUin 
Ovrraeera (1870), L. H. 0 Q. B. ol!. 

id) Carr v. licnaoii (1S6S), .‘J (Jh. App. 524; Neivhi/ v. Harriaon (1861), 1 Jolxri. 
& H. 393. 

(e) Ifarkei- v. Birkbeck (1764), 3 Burr. 15.}6 ; and seo title TiiK8r\t!» As to 
his right to recover jHisse^sion, see p. fiSH, ante. As to tho rights ot a non¬ 
exclusive licensee who h-is taken jwssossioii, see Doe d. Hnnlti/ v. Wood (I^'IO), 
2 B. & Aid. 724; and p. 567, ante, and as to what acts cuustituto taking 
possession, seo Carr v. Benaon, anpra, and note (d), p. 667, an/e. 

(/) W?ight V. i’i« (1870), L. 11. 12 Eij 408. 

u/) Jonea v. IteynohJa (1836), 4 Ad. & El. 805. 

j/t) Ward v. Day (1863), 4 B. & S. .337. 358. 

'i) As to these provisions, see p. 565, ante. 

j) Jtohirt* V. Davey (1833), 4 B. & Ad. 664. 

f/f) Muakett V. HiU (1839), 6 Bing. (n. C.) 694. 

h) Ward V. Day, auora. 

(m) For the lights of adjoining owners of land to 8Uiij)ort, t.(.o title Eabe- 
HENTS .\NI) PBOiTTS A PKBNUUE, Vol. Xl., u. 319, as to the light of support 
£oi huildings, see ibid,, p. 821 ; and see title Bocnuajiibs, J*’1!:kce.8, and Party 
■Walls, Vol. III., p. 136; and as to right of support by water, seo title Ease¬ 
ments and Profits a. Prbndiie, Vol. XI., p. 321. Seo also 2 HolL Abr. 564, 
tit. Tiospass (i), pi. 1; Com. Dig., Action upon the Case for a Nuisance (a), 
Hunt\. Pfafre(1860), John. 705; ffnmphrtea v. Broyden (1850), 12 (i. B. 739; 
Caledonian Bail. Co. v. Sprot {of Qarnkirk) (1856), 2 Macq. 449, 458, H.'L.; 
Backhouse v. Bonomi (1861), 9 11. L. Cas. 503, 512, 513; North-Eaatem Bail, 
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which are severed- in ownership from the surface (n). The same Sbct. i. ^ 
principles, apparently, apply to the support of an underground Mglit of 
stratum by a deeper seam (o). Support 


1440. The right of suppprt is a right to have the surface kept at Nature of 
its ancient and natural level (/>); it is independent of the nature 

of the strata (q), or the comparative value of the surface and 
minerals (?•), or of the fact that it is impossible from the nature of 
the ore to mark out pillars adequate to preserve support (s). If an 
adjoining region which affords support is excavated, no right of 
support is i 2 )so facto acquired against a more distant region which 
in fact affords support in the altered circumstances if). But all 
persons whose lands in their natural slate afford support are, for 
the purposes of support, adjoining owners or neighbours of the 
peison whose land enjoys the support (a), 

1441. The natural riglit of support is not an interest in the sub- Limiu to 
jacent mines sufficient to entitle the owner of the land to insist natural right, 
upon the minerals remaining urnvorked ih). The owner of the 
minerals is entitled as ineidont to the enjoyment of his property to 

get his minerals in a usual and juoper course of working consist¬ 
ently with leaving supjiort (c); they may be worked out completely^ 
provided artificial support is substituted (d). 

1442. The pniiifi facie rigids and liabilities of the surface owner MoUifipaiion 
and the mine-owner may be varied by contract (c), custom (/), or 

(Jo. V. Elltot (1800), 1 John, & 11. 115, Dalton v. Augu!) (1881), ti App. Ciis. 

740. 

(m) JIinii)iJirtta V. JJriajJai (1850), 12 (1 11 T.’ll), 711 

(o) See Bitlfirlrt/ Do., hid. V. yew Ihickintll Colliery Co., Ltd., [1909] 1 Oh 
37, 0. A.; affirnit'fl, [1910) A. 381, see tlod , per Lord MACNAonTJ!K, at 
p. 380; i-omp,irtj S 0., [1908] 2 Cli. 475, 483 , Mimdi/ v. Jlnllond (/la/.-e) 11883), 

23 Ch. D. 81, 0, A. Slo title Eakd i’lionJS APkknuue, VoJ. A'l., 
p. 320. 

ip) Humphites v. Jliixjilrii, snpia; Donomi v. lUukhouse (1859), E. 13. A Fi. 

04(5, 8.}7, Ex. Ch.; afliTinod, suh nmti iSackhonse v. llonimu (1861), 9 H. L. t'as. 

603. 

( 7 ) lliiviphries Droiphii, atipia; Jiiiwhothuvi \. li tAon (1856), 6 E A 11. 593, 

601 , (1857), 8 E. & 11. 123, Ex. Ch ; (1860), 8 II. L. (’’as. .348; see alho Trtm- 
dad Asphalt Co. v. Awhard, [1899] A. C. 602, F. C. (Mipjxjit from liquid pitch); 

Jordcson v. Hiitton, SJonthcoatea and J^iypnnJ (Jaa Co, [1899] 2 Ch. 217, <' A.; 

Fletcher v. Birlanheud Corporation, [1906] 1 K. B. 605 (sujiport fi-om i*mimng 

Blit). 

(r) Humphries v. Brixplen, anpra. 

(aj See Wakejield v. Buccleurh iDnke) (1867), L. B. 4 Eq. 613, 028, 638. 
m Birmno/ham Corporation v. Allen (1877), 6 Ch. D. 284, C. A.; Dai leij Mam 
Colliery Co. v. Mitchell (1880), 11 Ai)p. Oas. 127. 

(o) Btrmtnylumi (Jorporatton y.-AlUn, supra. 

(?>) See Bmrmi v. Baehhouse (1.859), E. 13. A E 6 t 6 , 655, Ex. Ch.; affirojcd, 

$uo 7 iim. Backhuuae v. Bonomt (1861), 9 11. L. Cas. 503 ; Dalton v. Anyna, supra, 
at p. 808. As to the riglit to work ininevalB under the uninclosed wu^te of a 
manor, see title Commons and TIiohi-s or Common, Vol. IV., p. 503. 

(c) Rowbotham v. IVtlson (1860), 8 H. L. Cas. 348, 300; Butterknowle Colliery 
Co. V. Bishop Auckland Induslrtul Co-operative Co., [1906] A. C. 1305. 

(fZ) See Harris v. Bydtug (18159), 5 M. A W. 60, 74, 76; J/nmphrics v. lirogden, 
supra, at p. 744; Iloiuhofham v. H’l/fion (1857), .S H. & 13. 123, 157, Ex. Ch.; 

(1860k 8 H. L. Cas. 348; Backlionao v. Uonomi, a.ipia. 
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statute in); aud the mine-owner may be empowered to work so as to 
cause subsidence of the surface in a proper course of working, but 
the natural right of support, if it exists, is a legal incident of the 
property in the surface, aud a subsequent purchaser or lessee from 
the mine-owner is not protected by witnt of notice (k). If the 
natural right is o'ccluded, the mine-owner is, as a rule, either by 
condition or covenant bound to make compensation for injury 
caused to the surface by his mining operations; and he may be so 
liable although no power to lot down exists (i); in either case the 
liability runs with the land (/c), and none the less so, in the 
case of liability under covenant, that the surface owner is not a 
party to the deed containing the covenant (i). 

1443. The right of support is infringed (m) if the subsidence of 
the surface is substantial, although the surface owner has suffered 
no pecuniary loss; but a slight subsidence, which causes no damage, 
will be disregarded (n). 

Mine-owners, in working under highways, are bound to work 
witJiout causing damage to the road or liigliway (o). A local 
authority in whom a higliway becomes vested by statute (p) is in 
much the same position as an ordinary surface owner with regard to 
subsidence (q ); but no right of action accrues to the local authority 
unless the damage to the road is apprecnble (r). 

Sub-SeuT. 2.— Bi/ (Irani. 

1444. The right of support passes upon tho grant of laud as 
incident to the land itself (.'0; upon the severance of the surface from 
the minerals, there primCi facie passes with or remains in tho surface 
the common law right of support, wliothor the severance is effected 


i f/) See pp. 577, 67fi, 'post. 

h) See Mandy v. Ratla'nd {Duke) (1883), 23 Ch. D. 81, 90, 91, 0. A, 

») See Harrts v. UydiiKj (1839), 5 M. & W. GO, 74 ; and p. 574. post, 
k) Aspden v. Sfddaii, Pieskm v. Heddon (ISTG), 1 Kx. 1). 49G, O. A.; Bijsnn v. 
Forster, Dyson v. Seed, Qvinri, Moxjan etc., [1909] A. C. 98; alKiming Forster v. 
Fhet Colliery Co., Ltd., Quin v. Same, Seed v. Same, Moryaii y. Same, [1908] 
1 K. B. 629, C. A. 

(1) Dyson v. Forster, Di/son v. Seed, Quinn, Alorgan etc., supra. As to 
coidiiiiu ooveimnts which nin with tho laud, see p. oGo, ante. 

(?») As to when the cause of actum arises, see title Easemex ca and Phoeits 
A Pkendue, Vol. XI., p. 325. As to tho measure of damage, see p. 582, post. 
As to the remedy by injunction, sf© p. 582, 2 >oat. 

(n) A.-f/. V. Conduit CoUtety Co., [1895] I Q. Ij. 301, per Collins, J., at p. 311. 
Tho principlo is the same as regards the easements ; see Mitchell v. Darley Main 
Colliery Co. (1884), 14 ti. B. D. 125, 137, C. A.; see, contra. Smith v. Thackerah 
(1666), fj.'Il. 1 C. 1’ 614, expl^icd in A.-O. v. Conduit Colliery Co., supra, at 
p. 313. 

(o) See the Highways and Locomotives (Amendment) Act, 1878(41 & 42 Viet. 
0 . 77), 8. 27. Mines are reserved under the Highway Act, 1835 (5 & 6 Will. 4, 
c. 60), the Tiiinpike Hoads Act, 1822 (3 Geo. 4, c. 126), and tho Turnpike 
Roads Act, 1827 (7 & 8 Geo. 4, c. 21). 

i p) Sco title Hioiiways, Steeets, and Bridoes, Vol. XVI., pp. 57 et seg. 
q) A.-O. V. Logan, [1891] 2 Q. B. 100. 

r) Seo A.-O. v. Conduit Colliery Co., supra, at pp. 308, 313, 314. As to the 
measure of damages, see p. 682, post, 

(g) Manchester Corporation v. New Moss Colliery, Ltd,, [1906] 1 Ch. 278, 295: 
[1906] 2 Ch. 561, 0. A. 
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by a grant of the surface excepting the minerals (a) or by a grant 
of the minerals excepting the surface (6). But the right of working 
minerals so as to cause subsidence of the surface is capable of 
grant (c), and the common law right of support may, therefore, be 
excluded by the instrurnenlf of severance (d). 

1445. The insertion of a clause in the instrument of severance 

conferring general powers of working, expressed in the widest terms, 
is not sufficient to rebut the presumption in favour of the surface 
owner; such a clause confers only the powers of working 

incident at common law to tlie ownership of mines («). Thus, in an 
Inclosure Act, liberty to the lord to work and enjoy the mines in as 
full and ample a maunor as if the Act had not been passed will 
not of itself rebut the presumption in favour of the allottee (/). 
But if there appears from the instrument an intention that the 
minerals should be worked, and it is proved by relevant admissible 
evidence that, to the knowledge of the parties at the time of the 
execution of the instrunumt, the mimu-als could not be worked at 
all without causing subsidence, the reason for limiting the express 
powers disappears, and a power to work so as to cause subsidence 
will bo inferred {g). 

* 

1446. The proseneo of a wide provision for compensation for 
surface damage is not of itself sufficient to extend the- scope of the 
working powers granted or reserved to the mine-owner; for it is 
not the function of a compensation clause to define or extend 
working powers (/O- If the clause is capable of being satisfied by 
construing it as a jirovision for compensation in respect of surface 


(a) Hmart v. Morion {ISito), o E. & H. 30, 40, lloherls v. Haines (IfiSO), 0 
E. & U. 043, 6o2, 0.H, 6S5 ; aHiiined, nom, Haines v. liohirts (1S57), 7 E. & U, 
02j, Ex. ('h.; Caledonian Jtad. Co. v. Sprat {of Oamkxrk) (18o6), 2 Macij. 410, 
401, IL li. 

(i) Davis V. Treliame (ISSl), 6 App. Cos. 400. A.s to tho effect of Inclosiiro 
Acts ou lights of euppoit, seo title Commons ano JiiouTS of Common, Vol. IV , 
pp. 573 ei seij. 

(c) Renohatham v. n’t/aoii (IflOO), 8 H. L. Cas. 348 ; fivorrulmg tho dirtuin of 
Eoi'i Denman, C.J., m Hilton v. Cranville {Karl) (1814), 5 Q. B. “01, at p. 7H0 ; 
pee Dell v. Rove (1883), 10 Q. B. D. 547, 501, 0- A. 

((/) See title Commons and liioirrs of Common, Vol. IV., p. 674, and pp. 5.70, 
551, ante. 

(e) See Harris v. Itydtng (1839), 5 M.. & W. 60; Smart v. Morton {I8ai), a 
E. & B. 30; Roberts v. Haines (1850), 0 E. & B. 043; Haines v. Roberts (1857), 7 
E. Jfc B. 625, Ex. Ch.; Caledonian Rati. Co. v. Sj>nit {of Oarnkirk), supra, I'Toml 
V. Bates (1805), 34 L. J. (cu.) 40(i; Buchanan v. Andrew (1873), L. II. 2 
So. & Div. 286, 290; Bell v. Love (1883), 10 Q. B. D. 547, 0. A.; Love v. IkU 
(1884), 9 App. Cos. 286; New Shariston Colliertes Vo., Ltd. v. Westmorland {Ear!) 
(1900), [1904] 2 Ch. 443, n., H. L.; Bishop Auckland Industrial Co-iiperalive 
Society v. Buiterknowle Gothery Co., Ltd., [lOO-t] 2 Ch. 435 ; Butterley Co., Ltd. v. 
New Ilticknall Colliery Co., Ltd., [1910] A. C. 381. 

(/) Lovev, Bell, supra, at ]»p. 291, 292, 293, 297, 300; Buttrrknoivle Collieiy 
Vo. V. Bishop Auckland [nduatnal Co-operative Co., [1906] A. 0. 305, 310, 313, 
314, 316, 320. 

{y) Butterley Co., Ltd. v. New ffueknall Colliery Co., Ltd., supra. Ab to coii- 
femng express powers of working upon a lessee, and thus enabling him to 
withdraw snppoit, seo p. 559, ante. 

{h) Love V. Bell, supra, at p. 299; and see title Commons and Bianxs of 
O 0 M.MON, Vol. IV., p 674. 
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injury, caused by the exercise of surface powers, it will be so limited, 
although it is wide enough in terms to include surface injury caused 
by subsidence (i); if the clause does, in fact, cover injury by sub¬ 
sidence, it only provides a cumulative remedy (A:>. In such case it 
may refer to injury caused by accideilt or negligence (/), and a 
provision for compensation for injury caused by subsidence is not 
inconsistent with an obligation not to let down (iii). The clause 
may, nevertheless, be so framed as to explain the character and 
extent of the working powers («); thus where no surface powers are 
granted, but the powei s of working are subject to tho condition that 
compensation shall be made for injury to buildings on the surface, 
it is a reasonable, if not a necessary, inference that the kind of 
working contemplated and sanctioned is such as would cause sub¬ 
sidence and injury to buildings on the surface (o). On similar 
principles, where no surface powers are granted and the mine-owner 
is expressly exeini)ted from liability in resiiect of injury to the 
surface and tho buildings thereon, the clause cannot be satisfied by 
injury other than subsidence, and a power iio let down will be 
inferred (p). 

1447. The absence of a provision for compensation is almost con¬ 
clusive that the common law obligation is to continue (q), and the 
inadequacy or inappropriatoness of the c 'mpensation, if a])plied to 
damage by subsidence, is cogent evidence that subsidence was not 
contemplated (r); thus a provision for the payjnent to the surfaco 
occupiers of £5 per acre yoarlj' for damage and spoil of ground during 


(t) Butt^rlnon'le Collirni Vo. v. Jhsliop Aatilmid Industruil Co-operative Co., 
fI90C] A. 0. 305, 309, 310; see Ham's v. Hydtng (1839), o M. & W. 60 ; fimart 
V. Morton (1865), 5 E. & li 30; Allaway v. Waystoff (1859), 4 H. & N 681; 
Jlavta V. Trehame (1881), 6 App. Gas 460 ; Mundy v Rutland [Duke) (1883), 23 
Oh. 1). 81, C. A.; iHxon v. MVuie(188.3),8 App. Cub. 833; Sitwell v. Lmvlesboroiajh 
[Rarl), [1905] 1 Ch. 460. 

(fc) Hairts V. Jtydiny, supra. 

\l) See Dxxm v. Winte, supra, 

hn) New Sharlston Colliertes Co., Ltd. v. Westmorland [Karl) (1900), [1904] 
2 Oh. 443, n., H. fj.; see ibid , per Lord Davey, at p. 417, who seems to refer to 
a general provision which may include injury by subsidence, and not necessarily 
an express provision for compensation for injury caused by subsidence , see 
IJattermunole Colliery Co. v. Bishop Auckland Industrial Co-operative Co., ev,ira, 
at pp. 315, 316, and Davta v. Treharne, supra, per Lord Blackburn, at 
pp. 467, 468. 

f») Love V. Sell (1884), 9 App. Oae. 286, 299. 

(o) Aspdm V. Seddon (1875), 10 Oh. App. 394 ; see Love v. Be/i, supra, at p. 299. 
Seo also Smith v. Darby ^872), L. K. 7 Q. B. 716; I'wyerould v. Chamber 
Colliery Co., [1892] W. >N. a7, 0. A., where there wove suifiice powers, but the 
compensation clause extended to injury done to buildings, and a right to cause 
subsidence was inferred. lu Bueeleuch [Duke) v. Wakefield (1870), L. R. 4 H. L. 
377 (a case on an Inclosure Act), a jiower to cause subsidence was inferred; 
there was a wide compensation provision. liuccleuch [ Duke) v. Wakefield, supra, is 
discussed in Ilext v. (1872), 7 Ch. App. 699, 716, 717, and in Love v. Bell, 
sujira, at pp. 296, 296, 298 ; it stands by itself; see Butterknowle Colliery Co. 
V. Bishop Auckland Industrial Co-operative Co., supra, at pp. 314, 316. 

(p) WilUams v. Bagnall (1866), 15 W. R. 272 ; Buehandn v. Andrew (1873), 
L. R. 2 So. & Div. 286. 

(q) See Butterknmvle Colliery Co. v. Bishop AucMatul Industrial Oo-opttaiive 
Co., supra, ^ Lord 1)AVET, at p 315, 

(r) Soo ibid., per Lord Macvioiiten, at p. 314. 
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the time of working cannot apply to subsidence, which injures the 
owner, and may not occur till the workings have ceased («); and 
a provision that compensation for injury to an allotment in the 
exercise of reserved mining powers should be mado by a rateable 
levy, enforceable by distress, on the occupiers of other allotments 
within the township, cannot refer to subsidence, for it would compel 
temporary occupiers to pay for permanent damage (t). 

1448. The protection of a specific area by the absolute prohibition 
of the working of minerals thereunder is not inconsistent with the 
continuance of the common law right of support from the minerals 
outside that area (a); but it may be that upon the construction of 
the instrument as a whole the common law right is excluded (ft). 

1449. The right of support for an artificial burden imposed upon 
land may be acquired by grant, express or implied (c); upon the 
grant of land subject to an exception of mines, there prhnd facie 
passes to the grantee by implication of law, a right of support from 
the subjacent mines and the adjoining lands of the grantor, for any 
artificial burden then upon the land(ti), and for all buildings or 
structures reasonably within the contemi)tation of the ijarties at the 
time of severance (e). The object for which the land is acquired 

M L<»e V. lleM (1881), 9 App Pfis. 286 

\t) liuttcrknDV'le (Julhery Oo. v. Bishop Awhland Tnihiatrial Co-opfrative Co., 
[1906] A. C. 305. 

(a) Ifatiiea v. Ilaherta (1857), 7 E. & B. 625, Ex. Ch.; Dugdale v. Jtoherfaon 
(1857), 3 K. & J 695. 

(ft) Kadm v. Jsffcorh (1872), L. R. 7 Exch. 379. E </., where the main objects 
of the provisions of a loa'so wero conaidorod to be the H.ifety of tho mine and tho 
intention to get all tho coni, which (jould bo j;ot coiisLatently with tho safety of 
the mine {Sho/to v. Johnnm (180.3), 8 B. & S. 2.72, u ). It i.s doubtful if E<uJo7i v. 
Jeffioclf, supra, is con.sistont with BuUeihunrh (hllietij Co. v. Btshop Avckhtnil 
InduKtrial Cooprrative Co., sajira. In caaee prior to the decision in Bntteiley 
Co., Ltd. y. New l/urfcuall Colliery Go, Ltd., [1910] A C. 381, it was either 
proved or admittod, or assuine<l that the subjucent mines could be worked in 
such a way as not to produce suhsidonce (S. 0., [1909] 1 Ch. 37, 46, 0. A.). In 
that case the court was for the first time by piopor evidence mado cognisant of 
tho fact that it is impossiblo to work mines so as to be commercially profitable 
without causing: subsidence. I’rior to that decision the form of the instmuient 
of severance was of little importance {Butterknotole Colliery Co. v. Bishop Auclc~ 
land Industrial Co-oju-rative Co., niipra); an obligation might he imposed by a 
lease inconsistent with tho duty of leaving support {Taylos' v. Shafto (1867), 8 
B. & 8. 228; Bavta v. Treharne (1881), 6 App. Cas, 460, 469, 470). The fact 
that a royalty was resetved and that an intention of working largely appeared 
from the instrument was of some weight ( l>avis v Treharne, supra, psr Lon! 
Bi.A(!KBTjhn, at p. 467), but tho effect of Bufteiley Co., Ltd. v. Nno Ifnricnall 
Colhiry Co., Ltd., supra, seems to be that in all lenses of modern date a right 
to let down will be implied, where it is not specifically excluded. The result 
in the case of a grant on esorvation in foe simple will depend upon the ciroum. 
Btancos of each case. It is considered that decisions under the Inctosure Acts 
of the oightooiith century will be unaffected; as to these decisions, .see title 
CoMMOUa AND Eights of (Jomkon, Vol. IV., pp. 574 et sea. 

(e) Bmami v. Barihouse (1859), E. B. & E. 616, 655, Ex. Oh. ; Dalton* v. 
Angus (1881), 6 App. Caa. 740, 792; and see title Basements and^Profits a 
Prkndhe, Vol. XL, pp. 322, 323. W 

(d) See Wi/rley Canal Co. v. Bradley (1806), 7 East, 368, 372; Cahdouian Bad. 
Co. V. Spmt {of Qarrdcurk) (1856), 2 Macq. 449, 451, H. L.; Dedton v. Angus, 
supra, at pp. 792, 826. 

(e) See Ualedontan Rati. Co. v. Sprot {of Oarnkirk), supra, at pp. 451, 452; 
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' Sect. 1. need not be stated in the instrument of severance, provided it is within 
Bight of the cDiitemplation of the parties at the time (/), but a reference in the 

Support, instj ument to the possibility of the erection of buildings may raise 

the implication (j)). The right is independent of the nature of the 
burden to be imjiosed, or of the purposes for which the proposed 
structures are to be used(/0- 

The same principle applies whether the severance be voluntary or 
be effected under statutory powers (i), but the right may be excluded 
by provision to the contrary in the instrument of severance or the 
Act of Parliament authorising the acquisition of the land : whether 
it has been so excluded is a question of the construction of the 
instrument of severance or the statute (k). Where it is not excluded 
the right is limited to the mines and lands of the grantor (1), but in 
the case of the construction of works of public utility in the lands 
of private owners, under statutory powers, where no property is 
acquired in tluiso lands a right of support may be implied against 
lateral owners (m), provided the statute contains provisions for com¬ 
pensation applicable in respect of the acquisition of such right (7i). 


Rescrration of 1450. Upon a grant of mines excepting the surface, a right of 
supmrt for support for buildings can only be reserved by express provision (o), 
oF easement is not one of reciprocal dependence of one portion 

mines. of the joint tenement on tlie other, as in the case of two houses 

mutually affording support ip). 


Ciislom to 
causa 

aubsideace. 


Sub Sect. ' d.—By Oiisiom . 

1451. An alleged custom to woi-k under the tenements of a manor 
or under an allotment of the waste so as to cause subsidence, but 
without payment of compensation, is unreasonable and void (q); 


North Baatern Kml. Co. v. Elliot (18U0), 1 Jolin. & II. 145, 153; Elliot v. North 
Eaalern Hail. Co. (18fi3), 10 IT. L. Uas 33.1, 357, 362 , Greut Ji'iatern Bail. Co. 
V. Bennett (1867), L. R. 2 II. L. 27, 40; London and North hcaftru lla%l. Co. v. 
Erans, ['1893J 1 Ch. 16, 24, 25, (J. A.; Bimhon Bruk and Terra Cotta Co. v. Great 
Weatem Batl. Co., [18W3] 1 (.'li. 427, 456, 0. A. 
if) Stddana v. Short (1877), 2 C. V. I). 572 
((/) Berkley v. Shafto (1863), 16 C. B. (tr. s.) 79 

[h^ Caledontan Ilatl. Co. y. Sprot (o/ Gamkirk) (1856), 2 Macq. 449, 462, 

(t) See Caledonian Rail. Go. y. Sprot {o/ Garnkirk), aupra, Elliot y. North 
Enaterri Rail. Co., aujira. * 

(/,•) Ruabon Brick and Terra Cotra ('<>. v. Great Weaitrn Rail. Go., aupra. 

(f) Comparo Bountney v, Clayton (1883), 11 U. B. D. 820, 0. A.,jter Bowkjt, 
L.J., at pp. 840, 841. 

(?») See Re Dudley Corporation (1881), 8 Q,. B. D. 86, C. A.; Roderick v. Aaton 
Local Bckrd (1877), 6 Oh. D. 328, 332, 0. A.; explained in Jary y. Rarnaley 
Cvrpoiatton, [1907] *2 Ch. 600, 619. 

(n) See Mdropdttan Board of fCorka y. Metropolitan Rail. Co, (1869), L. B. 4 
C. P. 192, Ex. Ch.; Roderick v. Aaton Local Board, aupra; and title Ease- 
m.XTS AND PfiOFirs A Pbendiik, Yol. XI., p. 323. 

(f) Compare Ihnon Lighterage Co. y. London Graving Dock Co„ [1902] 2 
'Ch. 557, OhA.; Suffield y. Brown (1864), 23 L. J. (oH.) 249. 

i ]>) RieJ^da y. Rose (1853), 9 Exch. 218; see title Easements and Pboeits 
^BENDllB, Vol. XI., p. 323. 

'' (?) Bilton y. OranviUe [Earl) (1844), 5 Q. B. 701 (tenements}; Blackett y. 
Bradley (1862), 1 B. & 8.940 (allotment^. The former decision was questioned 
in Bucclcuch (Duke) y. Wake/idd (1870), L. B. 4 U. L. 377, but approved in Bdl 
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although a claim to cause subsidence, based on prescription or 
custom, may be good, if the exercise of the right is subject to the 
payment of compensation (r). The custom alleged must be shown 
to have existed at the time\)f severance (a). 


Sub-Sect. <1,—.ffy Preacriplion . 

1452. Support for buildings may be acquired by prescription, 
either at common law or under statute (t ); but the existence of any 
contract between the parties or a grant inconsistent with the claim 
prevents its acquisition ; thus, no right can be acquired if the surface 
owner is, by some instruments, expressly excluded from the natural 
right of support (d). Similar principles apply in the case of land 
weakened by excavation of the subjacent mines; if the subjacent 
mines afford adequate support for buildings before excavation, no 
right is acquired by prescription against a lateral owner, if twenty 
years have not elapsed since the excavation of the subjacent 
mines ( b ) ; nor if the lateral owner was ignorant of the workings (c); 
but where buildings have been erected over jiartially excavated mines 
a right is acquired after twenty yuars against persons interested in 
the mines, if but for the working of the mines the buildings would 
not have subsided (</). 

SuB-Snor. 5.— I'ndrr SCatutea amferriug Compnlsory Powera of Purchaae. 

1453. In modern statutes conferring compulsory powers for the 
purchaae of land and powers for the construction and maintenance 
of railways or waterworks, there are incorporated the provisions of 
the Railways Clauses Consolidation Act, 1845 (e), or of the Water¬ 
works Clauses Act, 1817 (/), as the case may be. Each of those Acts 
contains a series of sections dealing with mines, known as the 


V . Love (1883), 10 Q. 11. D. 547, 0. A., per Bagoallav, L.J., at p 501, and in 
Sahahury [Marquia) v. Oladatone (1861), 9 11. L. Ca-i. 692. Jn GtU v. Dtcktuaon 
(1880), 5 U. B. D. 159, a case on the same Inclosnro Act as lUackrtt v. Ilradleq 
(1862), 1 B. & 8. 940, the custom was admitted. In botli cfmes the lord mijfht 
before inclosure have justihod his light in Tirtuo of bin freehold estate in the 
wastes. See, further, titles Commons and Rights of Common, Vol. IV., p. 503; 
Custom and Usages, Vol. X., pp. 224, 226. 

(r) As to custom, see Aapden v. Seddon, Preston v. S&ldon (1876), 1 Kx. D. 496, 
0. A., per Meldisu, L J., at p. 510; see also liu/ccleiich {Duke) v. If a4r^i«W 
(1870), L. R. 4 H. L. .377, 395, 396, 399. As to proscription, see l{owhotham\. 
Iftiscw (1860), 8 II. L. t-'os. 348, per Lord Wensleydale, at p. 363 ; compare 
Smart V. Morton (1855), 5 E. & B. 30, where the evidence did not establish the 
custom ; and see, generall}', title Custom and Us.\aE8, Vol. X., pp 217 ef seq. 
There can be no custom of a county to work to the prejudice of third persons; 
see Davis v. Treharne (1881), 6 App. Gas. 460, per Lord Ski.bOBNE, at p. 464. 

(s) Sv\art V. Morton^ supra. 

(<) Dalton, V. Angus (1881), 6 App. Gas. 740; and see title Easements and 
Profits x Prendre, Vol. XI., p. 324. 

(o) Bee Powbothamy. Wtlsou (1856), 6 E. & B. 593. 

h) Partridje v. Scott (1838), 3 M. & W. 220; see title ExiiftMENTS and 
Profits k Prendre, Vol. XI., pp. 260, 262. 

(c) IFoodaWy. Hxnqley (1866), 14 L. T. 167. 

(d) Richards v. Jenkins (1868), 17 W. K. 30. 

( e ) 8 4 9 Viet. c. 20. 
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min in;; code ((f), with the exception of certain provisions specifically 
applicable to railways or waterworks respectively (/i). The codes of 
eitlier Act are similar in policy, and so nearly identical in language 
that decisions on the one Act are, as a rule, authorities upon the 
other (i). 

By the Public Health Act, 1875 (Support of Sewers), Amendment 
Act, 1883 (k), the waterworks code has been applied in a modified 
form to mines under or near sanitary works. 

Prior to the passing of the last-mentioned Act (/c) a sewer con¬ 
structed under the powers of the Public Health Act, 1875 (/.), was 
entitled to support from subjacent mines (a); and such rights are 
preserved if the right of 8upi)ort bad been acquired and there was, 
at the passing of the Public Health Act, 1875 (Support of Sewers), 
Amendment Act, 1883 (h), no compensation payable in resjicct of 
such right (c). It ap 2 )ears that lateral support, in resi)ect of which 
no compensation had been paid at the passing of the Act(/;), is not 
preserved (d). 

Sub-Sect. 6.—Under Special Stutuiea, 

1454. If the statute authorising the acquisition of land or the 
construction of works contains no specific provision with regai d 
to mines and minerals, then, although the mines and minerals are 
not taken, the undertakers acquire the rights of subjacent and 
adjacent support for the works reasonably within the contem¬ 
plation of the parties, which would be acquired by an ordinary pur¬ 
chaser («); and the compensation payable includes the loss ot value 
of the mines duo to the liability to leave support (y). The position 


(ff) I.e., the Eailways Ulauhos CoTisohdation Act, 18^.J (S & 9 Vict. c. 20) 
SB. 77- 8.7 ; the Waterworks Clauses Act, 1847 (10 & 11 Vict. c. 17), ss. IS 2i. 

(h) Seep. 519,post; titles Railways aed Canals; Waters and W\i’ei!- 
counsEs. 

(i) The rights and liabilities of the owners of minerals lying undor or noiir 
railways or waterworks are dealt with in title Compulsohy Puiicuabe op 
liANU AND Compensation, Vol. VL, pp. 49 et aeq. Since the publieafion of that 
title it has been decided that a railway company may be entitled to restiain 
working outside the prescribed limit of forty yards (see tbzd , p. 61) from the 
railway so bs to withdraw lateral support therefrom (London and North Western 
Raitumy v. TIowIet/ Park Coal and t'ainiel Vo., [lOll] 2 Ch. 97, 0. A.). 

(k) 46& 47 \ict. c. .17, s. 3 (2). This Act was passed in consequence of the 
decision in lie Dudley Gorporatwn (1881), 8 Q, 11. 1). 80, C, A.; see titles rcBLlc 
Health and Local Administhai !On; Seweks and Huains. 

(l) 38 & 39 Vict. c. 33, 

(a) Heo He Dudley Corporation, aupra: and see the text m/ra. 

y>) 46 & 47 Vict. c. 37’. 

{() Piibho Health Act, 1875 (Support of Sewers), Amendment Act, 1883 
(46 & 47 Vict. 0 . 37); s. 3; see Jary v. Barnaley Corporation, [1907] 2 Ch. 600. 

yi) See Jary v. Barnaley Corporation, aupra, per Fabkeb, J,, at p. 619. 

(f) Ite Dudley Corporation, aupia, Normanton Qaa Co..v. Pape and Pearaon. 
Ltd (1882), 48 L. T. 666 ; affirmed (1883), 32 L. J. (q. b.) 629, 0. A. (gas mains 
under special Act); see title Cas, Vol. XV., p. 331; London and North 
Wutern Bail Co. v. Rvana, [1893] 1 Ch. 16, 0. A. (canal under special Act); 
Utippena O^o, v. Edinburgh ami Diatrict Water Truateea, [1904] A. 0. 64 (wafer 
Act); see title Watek Supply; compare Dixon v. White 
833; Bell v. Dudley (Earl), [1893] 1 Oh. 182. As to railway 
and omal companies, and as to tramway comiianies generally, see, respectively 
titles EvinvAYs and Canals; Tuamavays and Light Railways. 

(/) Li^idon and North Wiateni Bail, Co, v. Eraiia, aupra; Qlarnorganahire 
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Bjay be different with regtird to the lateral mines of an owner 
between whom and tlie undertakers there is no privity. If there is 
no provision for compensation to the lateral owner, a right of 
support will not be presiAned (g ); but it may be otherwise when 
there are compensation provisions which can be applied (A). 

1455. Railway and canal Acts and other similar Acts usually 
contain specific provisions with regard to mines and minerals. 
Whether the undertakers acquire a right of support is then a 
question of the construction of the special sections of the Acts (i). 
The Acts may be divided into three classes: (1) those in which there 
is an immediate grant of the right of support, with an inherent 
present right to compensation on the part of the mine-owner (/i); 
(2) those in which the mine-owner can compel the purchase of sup¬ 
port, when he is proceeding to work his minerals (1) ; (3) those under 
which the undertakers have a right, but are under no obligation, to 
purchase support when the minerals are about to be worked (m). 

1456. A grant of the right of support will be presumed unless there 
is some provision inconsistent with the ordinary presumption as 
between grantor and grantee (»); there may be in addition mi 
express statutory liability imposed upon the mine-owner not to 
injure the works of the undertakers {<»); or he maybe prohibited 
from working without the consent of the undertakers and without 
giving security for damage done to their works (p). In these cases 
there is an inherent right to immediate compensation (g), which 
was included or ought to have been included in the comj^ensation 
paid on the acquisition of the works (r) ; and after the lapse of time, 

Van'll Xai’niniioii, Co. v. NiMm’a JSlaou/atiini. Vo. (1901), 85 Jj. T Oli, (i. A.; 
Cli)>f‘eiia Otl Co. v EdiiiUnr'jh and Distrir.t Trmteea, A. C. 64. 

((/) Melriijiohtan Jtoard of Works v. Metropclttan Rail, Co. (1869), L. B.. 4 C. P. 
192, lilx. C'h. This, was a cfise of a sower constructed under a special Act; 
tho sewer mip-ht have hoon ronstmeted of sufflciciit strength not to require 
the lateral support of which it was deprived; see BoderuJe y . Aston Local Board 
(1877), 5 Ch. 1). 328, 332, C. A., and as to the consti’uction of compensation 
clauses, see pp 573, 574, ante. 

(A) See 7ie Diidie;/ Corporation (1881), 8 Q. B. 1). 86, 0. A., in conjunction 
with Roilerkk v. A4ou Loral Hoard, aujira, explained in Jury v. Barmlcy 
Corporatv)n, [1967] 2 Ch. 600. 

(i) Crumfvrd Canal Vo, v. Cutts (1818), 5 lly. & Can Cas. 442; A'nowles & 
Sons y , Lancaalnre and Yorkslure Rati. Co. (1889), 14 App. Cas 248; Lmidon 
awl North WeMmi Bathvayy. Walker, [1903] A. C. 289. 

A) Sec the text, inf) a. 

l) See p. 580, imt. 

m) Sec p. 580, post. 

,/i) See Caledonian Hail. Co. y . Sprot (of Oamkirk) (18,56), 2 Macq. 449, 
H. L.; Elliot y . Noith Eastern Rati. Go. (1863), 10 H. L. Cas. 333 ; North 
Eastern Rail. Co. v. Croaland (1862), 4 De G. F. «Sk J. 550, 0. A,; Benfitldst le 
Local Board T. Conaett fron Co. (1876), 3 Ex. D. 54 (highway); and, as to the 
ordinarv presuraption, see p. 572, ante. it 

(o) Elhot y . North Eastern Bail. Co., supra; North Eastern Rati. Oo, y . 
Croaland, supra. 

(p) Caledonian Rail. Co. v. Sprot {of Oamkirk), ntpra. 

(y) See North Eastern Rati. Co. y, Elliot (1860), 1 John. & H. 145, prr 
Wood, V.-C., at pp. 153, 154; 2 Do G. F. & J. 423, per Lord Cakfbell, L.O., 
at p. 432. 

(r) Be Dudley Corporaiion, supra. ■ 
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it Mill be presumed to have been included, even if it appears that 
the (jnestion was not in fact considered (s). 

1457. In one class of canal Acts there,is iinpc-jcd upon the owner 
of excepted mines a liability not to injure the Morks of the under¬ 
takers. The liability is, as a rule, subject to a right on his part, if the 
result of his working Mill be to injure the canal or to flood hia 
mines, to initiate proceedings for the assessment of compensation in 
respect of his liability to leave support and to compel payment(f); 
in such case, if instead of compelling the assessment of compen¬ 
sation, he proceeds to Mork and injures the canal, be M'ill be liable 
in damages (a). In statutes of this class the statutory liability 
applies only to the excepted mines; but if there are pro¬ 
visions for payment of compensation which apply to mines 
“near or under” the canal (/i), on tho refusal of compensation 
the owner of adjacent mines is not liable in damages, if he 
Morks and injures the canal (c), oven if he is also owner of the 
Buhjacont mine.s((/). 


Un(]('ili\Ler»' 
option to 
.icqniru 
siippoit. 


1458. Some special Acts contain provisions similar to tho 
provision of the mining code((?). There is no grant of the right of 
support in the first instance; the undertakers have an option, hut 
they are under no obligation, either to piu-chase the minerals or to 
pay compensation in respect of their not being worked. In these 
cases, the power to acquire support, as a rule, extends to certain 
prescribed limits (/); there may bo no remedy available to the 
mine-owner if his mines are flooded (r/). 


SuB-SECr. 7. L'nf/rr lirmt PnwptiHj {('‘onijiematiou for tiitbsidenrr) Art, 1891. 

Special pio- 1459. Land is entitled to the natural support of brine or salt (//) ; 

compensation ^ district where brine-pnrnping is carried on, subsidence may 

be due to the operations of different individuals, and statutory 
means of providing compensation for damage by subsidence hav'e 
therefore been provided. The Brine Pumping (Compensation for 


i ») London and Ninth Vestern lint. Co. v. Kruva, [1.893] 1 Cla. 16, 0. A. 
t) Cromford Canal Co. v. Cuits (1848), 5 & Can. Cas 4r2. 

a) Knowles Sons v. Lancashire and Yorkshire Had. Co. (1.889), H App. Caa 

(/)) Conipure ManUieater, Sheffit d, uud Lincolnshire Jlnil. Co. v. Johnson 
(uiuliitod), 36 Ch. D. 629, n.; Evans v. Mavrhestcr, Bhefidd, and Lincolnshire 
Hail. Co (1887), 36 Ch. 1>. 626 ; and cases cited in notes {<.), and (d), tn/ia. 

(r) Chaniher Colliery Co. V. liorhdak Canal Co., [1895] A. C. 504. 

(d) NeurAfoss Colliery Co. V. Manchester, Bhefield, and Linrohishii e, Rad. Co 
[1897] 1 Ch. 725. • 

(e) See pp. 677, 678, ante. 

(/) See tho Acts considered in Dudley Canal Navn/ation Co. v. QrazebrooJr 
fl83()|, 1 B. & Ad. 69; followed in Stourbridge Navigation Co. y. Dudley (Earl) 
(1861), 3 E. & E. 409, Ex. Ch.; compare also the- proviaions for support of 
masonry referred to in Noi-th Eastern Rad. Co. v. Elliot (1860), 1 John & H 
146 ; see also Jiirmingliam Canal Navigation Co. v. Dudley (Earl) (1862), 7 
U. & X. 909; Ilimiinifham Canal Co. v. SwtndeU (1856), 7 Jl. & N. 980, n.; 
Midland Rail. Co. v. Checkley (1867), Jj. R, 4 Eq. 19, which cases involve 
questions of lateral suppoi-t. 

M Efun V. Tiirmingham Canal Co. (1872), L. B. 8 Q. B. 42, Ex. Ch. 

(A) Salt„itiion, Ltd. v. Brunner, Mrmd efc Co, [1906] 2 K, B. 822. 
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Subsidence) Act, 1891 (i), authorises the incorporation of compen- Sect. i. 
Bation boards, who are empowered to raise a compensation fund by Right of 
a levy on the brine-pumpers in the district. Any person who can Support, 
prove that land has teen damaged by brine-pumping, and that his 
interest in the land is such as would entitle him to recover damages 
for subsidence of that land, caused by the wrongful excavation of 
strata underlying or affording support to that land, is entitled to 
compensation (j); the board, however, has largo powers of filling up 
cavities and restoring buildings (/r). Compensation is paid in respect 
of damage, as defined by the Act (1), by subsidence or permanent sub¬ 
mersion of land or buildings other than machinery or fixtures (ru)- 
Public companies and authorities, brine-pumpers, the owners of 
land receiving brine or salt royalties and parsons interested in salt 
and alkali works, are not entitled to compensation; and, except as 
provided by the Act(/), no action may bo brought for damago in 
respect of which compensation has bcoti claimed («). 

Sub-Sect. 8 .—Ilcmrdtrs /or Distm bance . 

1460. If the occupier of subjacent or adjacent mines wrongfully Liability ot 
withdraws support irom land and subsidence ensues, he is liable 
in damages for the injury thereby caused (u). A person in 
possession of mines is not lialjle for the injury caused by previous 
workings (p); nor is the person working adjacent mines liable 
for injury due to the wrongful withdrawal of the support of the 
sal)jac(jnt mines, even if the proximate cause of the subsidence be 
the lawful working of the adjacent mines (q). 

If a miner holds under a lease or irrevocable licence and wrong- Li.abiiity of 
fully withdraws support his grantor is not in general liable (?•); icHBorsnnd 
but it is otherwise in the case of a revocable licence, if the licensor 
knew that damage might ensue from the acts of his licensee (s). 

Where a mining lessee, in the proper exercise ot his powers, with¬ 
draws support, the remedy, in virtue of a contractual relation between 
the lessor and tlie surface owner or occupier or of an implied 
grant, may be against the lessor only. Thus, where the owner, 
subBeijuently to the grant of the mining lease, sells the surface, 


(i) 54 & 55 Viet c. 40. . 

(j) Brin© (CoiuperiHiitioii for SuljMilence) Act, Ks9l (5i & \icu 

c. 40), S 23(1). 

(k) Ibvh, s. 30. . . 

(l) Biine Pumping (Cornpeusation for SuliMdenco) Act, 1801 (51 & 55 Vice. 

0. 40). 

(m) IhuL, 8. 22. 

Oi) Ihd., s. 60. 

(o) Harris Y. Rydittfj (1830), 5 M. & W. 60; Humphries v. lirogden (1850), 
12 Q. B. 739; Smart v. Jiforton (1855), 5 E. & B. 30; Jtarkhonse v, Bonomi (I861)_, 
9 H. L. Ciis. 603 (land in natural state); //ilton v. (iranvtlle (Earl) (1844), 5 
(i. B. 701; Hames v. lt(d>erta (1867), 7 E. & B. 625, Ex. C'h.: Boqera v. Taylor 
(1858), 2 H. & N. 828; Brown v. Robins (1859), 4 U. & N. 186; Hunt v. Peake 
hsOOj, John. 705 (land artificially biiidenod). 

(») Qreenwell v. Low Bterhhntu Coal Co., [1897] 2 Q. B. 165; followed in 
HaU V. Nor/olh (Duke), [1900] 2 Ch. 493. 

(q) Barley Main Colhenj Co. v. Mitchell (1886), 11 App. Cos. 127, 

(r) Atkinson v. King (1878), 2 L. 11. Tr, 320. As to irrevocable Lconces, see 
p. 547, anfe. 

(») Atkinson v. King, aupj'a, at p. 337. As to revocable licences, see^. 568, ante . 
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excepting the mines and reserving working liberties, and covenants 
to jtiiy couipenaatioii for damage to the surface, ho alone is liable (<); 
and where, in similar circumstances, he lets the surface, without 
reserving a power to let down, he alone will be liable, if be refuses 
to allow the mining les'^eo to retain a pillar for support, in 
accordance with the provisions of the mining Ica&o (a). 

Contractors and their principals are alike liable for damage 
caused by the wrongful withdrawal of support (/>). A trustee who 
works mines for the benefit of his testator's estate and causes 
subsidence is entitled to be indemnified out of the estate (c). 

1461. Liberty to inspect mines and the working drawing may 
be obtained upon inteilocutory application, if the plaintiff makes 
out a primd fide case that his right of suijport has been 
infringed (d). 

1462. The measure of damages, when buildings are injured, is 
the cost of repairs, together with the depreciation in value of the 
premises; bui in estimating the latter the depreciation in selling 
value attributable to the risk of future subsidence is not to be 
taken into nccoimt(f’). In the case of subsidence of a highway, the 
measure of damages is the cost of rendering the road at the 
sunken level equally commodious (/). 

1463. Interference with the right of support will, in general, 
entitle the injured ])erson to an injunction Qj). It must be shown, 
how'ever, that i-ctual damage has ensued (/i), or that danger of injury 
is imminotit and cei tain (t), or that the wrongdoer claims a right to 
woi'k in an improper manner (/i). If the subsidence is substantial, 
pecuniary loss need not be sliown (/), and an injunction will not be 
refused merely on the ground that damages provide a snfiicient 
remedy for the injury (»i), or on the ground that mines cannot be 

(t) See UerUcy v. Hhafto (1803), LI d. Jl. (n. s.) 70, 07, 00. 

{a] Markham v. I'ayit, [1008J 1 Cli. 097 As to the elToc t of covenants for 
8U])]>ort, as ruiiiiiiig with the land, see p. olli, ante. 

(/>) Daltou V. Anqnn (1881), (5 App. Cas. 710 , •Toideaoii v. Sutton, Sonthcontea, 
amt Dm/pvol Goa Co., [1808] 2(Jh. 614, O'iO, 6:>7 . affirmed, [1800] 2 Oh. 217, C A. 

(c) lie Itayhouhl, Itayboiddy. Turner, [1900] 1 Ch. 199 As to a tiusteo’s 
right of imlomiuty, see, genoially, title Thusts^and TimsiUKs. 

((/) See Wall v. Dnnn (1876), 1 Sotoii, Judgments and Orders, 6th od., 671, 
0. A.: J)ai/idon V Leonard (1853), 1 SetonjJiidgmonth and Onleis, 6th ed., .576. 

(p) Weat f.eiyh Gol/ieiy Co, Ltd. v. 1’unnithffe and J/uvipaon, /.td., [190N] A. C. 
27; see title Damages, Vol. X., p. 310, and p. 542, ante. 

(/) Lodge Tfvlea Colliery Of!., Ltd. v. ]\ eilne.almry Corpor(itto7i, [1908] A. 0. 323. 
As to dainago to highways, seo p. .572, ante. 

{g) See Ttoitd v. Jtntea (1865),,31 L. J. (cn.) 406; Trhiidad Asphalt Co. v. 
Amhard, [1899] A. C- 594, P. 0. (laud in natural state) ; Bugdale v liobertaon 
(1857), 3 £. & J. 695; Hunt v. Peake (1860), John. 705; .Mlioi v. North Nastern 
Rail. Co. (1863), 10 II. L. Oas. 3.'}3 (land ai-tificinlly burdened); and see, 
generally, title Injunction, Vol XVII., pp. 232 tt seg. 

(A) See Birmingham Corporation v. Allen (1877), 6 Ch. D. 284, 0. A., per 
Jx^asKl., M.E., at p. 288. 

(t) JJarley Main Colliery Co, v. Mitchell (1886), 11 App. Cos, 127, per Loi'J 
Bbamwkll, at p. 145. 

(4) Seo llejA v. Gill (1872), 7 Oh. App. 699, 711, 712; and see title Injunction, 
Vol. XVIT , pp. 210, 271. 

g A.-G. V. Conduit Colliery Co., [1895] 1 Q. B. 301, 311. 

^) Siddijna v. Short (1877), 2 0. i*. D. 572, 577. 
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worked at a profit if the injunction is granted (n). If, however, 
there is no claim of right, an injunction will be refused if it is 
shown that mining operations have ceased and that no further 
damage is to be anticipatfid (o). 

On account of the serious injury which may be caused by the 
suspension of mining operations, an interlocutory injunction will 
not generally be granted (p). 

Sect. 2. —Rights affecting Enjoyment of Surface. 

1464. Upon the severance of mines from the surface, whether 
by grant or exception, working powers and liberties are usually 
expressly granted or reserved iff), but in the absence of express 
provision, there is incident, by implication of law, to the ownership of 
mines a power to get and carry away the minerals (r); and on the 
same principle an express power will give rise to an implication of 
all incidental liberties necessary for the exercise of the power (a). 
An implied liberty will not be curtailed by the terms of an express 
power which may be exercisable to a greater extent or for a longer 
period (o); and such implied liberty may be available if the grant 
of the express liberty is invalid {h). 

There is 2>rtmd facie incident to the ownership of mines, power 
on the part of the mine-owner to enter upon the surface, to dig 
pits and got the minerals (c); to drive shafts vertically through 
an upper seam (d), or make underground communications through 


(n) Westmorland [Kml) v. New Sharlatoti Colliery Co., Ltd. (1808), 79 L. T. 
716, 712 . 

(o) Jordeton v. Sutton, Soiitiwoates, and Drypool Gas Co., [1899] 2 Ch. 217, 
C. A. 

(p) Soo Hilton V. Granville [Harl) (1811), Cr. & Pli. 283, 297 ; Wheatley v. 
Westminster lirymbo Coal Co. (1869), L. It. 9 Eq. 538, 551, 552. 

(ij) Provision is niiwlo for powers of workinpf and lucidontal liberties in 
couiu'ctiou with inino! ala by vaiioiis public geiieviil Acts—namely, in the case of 
incloaiirea (soo rnclosnro Aci, 1859 (22 & 23 Viet. c. 43); and title COMMONS AND 
EiuiiTS OF Common, Vol IV., p. 572); in favour of the IJuko of Cornwall and 
his lessees in respect of mini's in the assessional manors of the Duchy (see title 
Constitutional Daw, Vol. VII., pp 261, 264); in favour of the Crown and 
persons claiming under it in ro.spoot of niiiiOh under the son adjacent to Cornwall 
(see ihid., pp. 258, 259); in favour of the Crown m respect of the foreshore or 
the adjacent lands (sceifitii , pj). 118, 147, 203). See Honeywell Cotton Spinning 
Co. V. Marlaud, [1875] W. N. 16. 

(v) Compare Hhep. Touch., ed. Preston, 69, 100; Cardigan [Earl) v. Armttaye 
(182<3), 2 11. & C. 197, 207 ; Durham and Sunderland Rail. Co, v. Ivalker {1&4.2), 
2 Gal. & Dav. 326, 345; see, contra, Harris v. llydtng (1839), 5 M. & W. 6(), 
per Lord Abingru, C.h , at p. 65; and see title Easements and PJtOFlTS k 
Pkendue, Vol. XI., pp. 249 et seq. 

(») Dand v. Kimfsrote (1840), 6 M. & W. 174, 196. The limitation to such 
implied or incidental powers, and the manner in which express powers must bo 
exercised, have already been discussed in dealing with leases; see pp. 557, 558, 
562, ante. 

(а) Cardigan [Earl) v. Armitage, supra, at p 211; comjiare Hodgson v. Field 
(1806), 7 Hast, 613. 

(б) Whidborne v. Ecdesiastical Commissioners /or England [l8Ti), 7 Ch. D. 375, 
381. 

(c) Cardigan [Earl] v. Armitage, supra, at p. 207; Durham and Sunderland 
Rail. Co. v. WaJker, supra, at p. 315; see, cotdnl, Harris v. Ryding, supra, at 
p. 65, 

(iJ) Oodd V. Great Western Deep Coal Co (18651, 2 De O. J & Sm. 600. 
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a vertii'al hairier separating excepted mines (e); but the power to 
win inid work will not be implied, if the process, as in the case of 
quiiirying, will be destructive of or permanently injimous to the 
binfiicei/); such a power will only be conferred if the instrument 
of severance grants the liberty in clear and unambiguous 
Iiinguiige (ff). 

1465. An express liberty to dig pits implies primd facie aright to 
fix on the surface, machinery necessary for draining the mines and 
raising the minerals (h); and, if necessary, to erect steam engines for 
these purposes, with an engine-house and a pond for supplying the 
engines with water (i). Similarly, a liberty with servants, carriages, 
and horses to enter and cany away the minerals may authorise 
the construction of a railway (/i); and liberty to make a sough or 
drain carries with it liberty to mako sough pits for its repair (Z). 
To an express right of working is probably incidental the right 
to deposit minerals and spoil on the surface (wt); or, in the ease of a 
quarry, to deposit spoil uj on the adjoining lands of the grantor (ii) ; 
and nn express right to work implies a power, so far as it is neces¬ 
sary for winning and getting the minerals, to remove overlying 
strata and intermixed minerals (o). but not to appropriate inter¬ 
mixed minerals or minerals in overlying strata (p), unless they are 
of the nature of spoilt/), jlefiise produced in refining the minerals 
gotten may bo sold by the lessee (r). but refuse or spoil, if 
abandoned, becomes part of tlie freehold («). 

1466. If there is express jJosvor in a lease to deposit spoil the 
Biioil banks belong to tlie leKM'e(/). 

Where spoil from a colliery is wrongfully deiiosited on 
land the measure of damages in respect of land actually used is 
the value of the land for the purposes for which it has been used; 

(e) fie Gerard and Lamlon and North Wtelent Hail. Co., [1895] 1 Q. B 459, 
4()C, 471, C. A. 

(/) IMl V. Wilson (ISfie), 1 Ch. App. im ; Hext v. GiH (1872), 7 Oh. App. 
699, 714 ; ll’fttilhorne v. Jirrlesta.4tral OomrntiiKtonrrs Jor England (1877), 7 
Oh. Jl. 675, 379, 381 ; Midland Hail. Oo. v. Miles (1886), 33 (Jli. D. 6.‘5 2, 
617, 0. A. 

(j;) Ifext V. Gill, siqira, at pp. 714, 717, 718; boo A.-G. v. II ‘hh Granite <'». 
(1887), ,35 W. R. 617, C. A. 

(/i) Ihxnd V. Kmqscote (1840), 6 !M. & 171, 196. As to tho expicss and 

implied powers, in leases, to boro am’ sink, see p. 558, ante. 

(i) Dand v. Kiugicote. supra. 

(/.) Antiim [Earl) v. ■(1891), 30 Ti. Ji. li. 424. 

(/) Ilodi/sun V. Etfld (1806), 7 Eubt, 613. 

(w) Cardigan [Earl) v. Aiinitaip' (1.S23), 2 B. & 0. 197, 211; Muishnll v, 
Jioirowdale IHumbago. Mines and Maniijudurmg Co. (1892), 8 T. L. B. 
275. 

(n) Middleton v. Clarence (1877), 11 T. R. C. L. 499. 

(o) Hobinaon v. Milne (1881), 5.1 L J (cK.) 1070, lOT-l. 

p) Rogers v. Brenton (1848), 10 (i 11. 26, 56 (intermixed minerals); Ooold 
V. Great Western Beep Coal Co. (1,S()5), 2 De G. J. & Sm. 600, 608 (overlying 
strata). 

(g) Bobiitson v. Milne, supra. 

frj Botleau v Heath, [1898] 2 Ch. 301. 

m Ibid., at p. 305. 

(0 Bobinsoa y. Milne, supra. As to powers in leases, see, further, pp 661 
et set/., ante. 
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the injured party is also entitled to the diminution in value of 
adjoining land, whoso value has been affected by the tipping (a). 

1467- A grant of land for building purposes, with an exception 
of the mines, empowers th5 grantee to romovo minerals in digging 
foundations, but not to excavate minerals for the improvoment of 
the land for selling or letting, or witli a view to carry on a trade in 
the manufacture of the minerals (h). 

1468. Penalties can be exacted for sinliing pits, or erecting 
steam engines, gins, or other like machinery within twenty-live yards 
from any part of a carriage-way or cartway, unless scieened there¬ 
from, BO as not to be dangerous to passengers, horses or cattle (c). 
It is ])rima facie the duty of a mine-owner prf)])orly to fence a 
shaft sunk through tlio surface in the exorcise of a liberty, whether 
express or implied; failure in this respect reiideis him liable in 
respect of injuries to cattle of the surface owner which fall through 
the shaft (d). 

Sect. 3.— Rights of W'ay. 

f?u]5-Si;iT. 1 .—Apphmtvm of (iuieiai I’rim ijites, 

1469. Roads may be constructed through mines in virtue of the 
right of property in the mines ; and for this piirjiose the term 
“mine” in an exception is not restrieled to the mineral stratum, 
but includes a layer of the adjoining soil suHicient for getting the 
excepted mine in a projicr mode of working (<■). Rights of way may 
also exist as rights in aheuo solo appurtenant to mines, and may 
arise l>y express grant (./’), hy implication of law {g), or under the 
doctrine of prescription (/<)• In eucli case the dominant owner (/) 
is not entitled as against the servient owner (i) to the exclusive 
user of the right of way {/„); and the servient owner may make 
alterations in the way, provided he does not thereby obstruct llie 
dominant owner (/). 


Wlntwhaiiiv. IVentmiiniler lin/mbo Coaland Vnh-e Vo., [1896] 2 Ch. j.'lS, C. A. 

{?>) llohmam v. MUr.e (1881), r>!5 Ij J. (on.) 1070,107t. The sumo rule a])p1ics 
toalessoo (dur/.); see, fiuthei, title Brii.nixo (JoNriuoTS, Enoinkkus, am) 
AnciiXTEcrs, Vol. HI., p. 157. 

(c) Highway Act, 188.1 (.1 & 6 Will. 4, c. .10), e. 70 ; utul see titles JJoir.y- 
DAiiiES, Fences, ASi) Pakty Wali-m, Vol. Ill , p. 130; Hiiuiway.s, Stkhi.j-i, 
ANIj TtKiuoES, Vol. XVJ., p. 169. As to the liability lor oxeavations iiTnoiiiitiny; 
to u nuisance, SCO titles UocMMiiiES, Fiom i-s, and Fa«ty Walls, Vol III., 
pp. 128, 129; Highways, S'l'niiUTS, IIiudgks, Vol. XVI., pp. 103, 106, 
157 : and ae to nuisance goiionilly, see title Nuisance. 

(d) lie Wtlluivw V. Groiirott (18G.’3), 4 B. & !S. 119; and see titles Animals, 
Vol. I., p. .376; Boundaiiies. Fences, ano Faiity Wai,l 8, Vol. HI., p. 129. 

(t) Jlatten I’voll V. Ketnody, [1907] 1 Oh. 256, following 1‘rowi v, Uutea {18G'>), 
34 L. J. (cif ) 406 ; llamiUon (Duke) v. (iroham (1871), L. B. 2 So. & Div. 166 ; 
Kardley v. Granville (1876), 3 Ch. U. 826, iind dihliriguishing llnmaay v. liktir 
(1876), 1 App. U-ii. 701. 

i f) Soe title E\SEMENT3 AND PbOI'ITS a PllENUKE, Vol. XI., p. JS7. 
y) IhvL, pp. 288 d aeq, 

A) /fitii., p. 291. 
t) See ibid., p. 236. 

Ic) See It. y. Jolliffe (1787), 2 Term Bop. 90, 95. 

(!) ISradburn v. .Iforrw, J/orria v. Brad burn (187G), 3 Ch. T). 812, 821, 
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S1jU-Sj:ct. 2. — Mtiiiru/ Wayi and Wayleavet. 

1470. A general grant of wayleave, in connection with raines, 
but unclefinod in position, will authorise the construction and use of 
fiuch a way as is necessary, having regard to tlie surrounding circum¬ 
stances of the case or the requirements of the grantee {m ); thus, a 
right of wayleave may authorise a framed waggon way, if it is 
necessary for the commodious carriage of coals (>t); and the term 
“sufficient wayleave” may authorise the construction of a fenced 
railroad, if it is necessary to enable the minerals to be worked at a 
reasonable profit (o). 

1471. If the nature of a right of way is clearly defined by the 
instrument of grant, the grantee cannot construct or use a way of 
a different nature; thus, a right of waggon-way {p)ox a mere right 
of passage ( 7 ) will not authorise the construction and use of a 
tramroad or railroad. 

1472. So, if the purposes for which the way is to be used are defined 
in the grant, the user is restricted to these purposes (r); thus, a 
grant for all purposes except tho carriage of minerals (s), or for 
agricultural purposes ( 0 . or other purposes not including mining 
purposes (n), will not authorise tho carriage of minerals. Aright 
of way for minerals cannot bo used for otl.er purposes (/>), and a right 
for the carriage of minerals from a particular mine does not 
authorise the carriage of foreign minerals (c), nor, if a terminus 
is defined, beyond that terminus (d). It is a question of con¬ 
struction whether a wayleave is limited to the caiTiage of minerals 
from the granted or e.xcepted mine (e). 

1473. The right of way, when it arises by implication of law, 


(w) Pee /'Vinow v. Vanail/ari (1839), 1 Ry. & Can. Otis. 602, 609. For a 
fomi of yraut of wayloavo, soo lOiicyclopuidia of Foiiiia and riecedeiits, Vol. V., 
p. 515 ; tiitd., Vol. \nil., p. 481. 

(n) Senhouse v. Chrietian (1787), 1 Term Bop 560, 

(o) Dand v. Kinqucote (1840), 6 M. & W. 174. The ri'jht under a Canal Act, 

passed behiro tho introduction of loct)inotiv 0 onHiiies, to make railways or roude 
to coiivev coals to the canal, authori-ed the Ubo of locomotive engiues y. 

Ni^th ns 18), 11 M. & W. 418). 

(p) See title Fasememts anij PiioioTS A Peendhe, Vol. XT., pp. 287 e< »eq .; 
Faitow V. Vanatiiart, attpra, at p. 609; Bidder North Stuffordshire Rail. Co. 
(1879), 4 Q. n. II. 412, 429, 0. A. 

(q) Jieau/oit (IMtke) v. Bates (1862), 3 ])e G. F. & J. 381, 392, C. A.; Neath 
Canal Co. v. ymsnrwed Resohen Collierq Co. (1876), 10 Ch. App. 450. 

(r) Ilainilton (Duke) v. Graham (1871), L. R. 2 1^. & Div. 166 ; and see title 
Eapuments and Proeits k Phenurb, Vol. XT,, p. 287. 

(«) Stafford {Marquis) y. Coyvey (1827), 7 B. & C. 257. 

(t) Bradhurn y. Mans, Moms v. Itradbnm (1876), 3 Ch. D. 812, C. A. 

(o) Cowling y. Higginson (18.‘(8), 4 M, & W. 245. 

{li) Durham and Sunderldnd Rati. Co, v. Walker (1842), 2 Q. B. 940, Ex. Oh.; 
M"/nell y. SMrtfe«(1854), 3 Sm. & O. 101, 117, 118 ; Farrow y. VanstUart, supra. 

(f) Dand v. Ktngscote, supra, Durham and Sunderland Rail. Co. v. Walker, 
tupra; Mtdgley v. Richardson (isi.>), 14 M. & W. 595. 

(d) dames y. Cochrane (1853), 8 I'ixch. 656, Ex. Ch. 

(e) The grant was hold to be general in Bidder v. North Staffordshire Bail. 
Co., supra; James y. Cochrane, supra; Bowes v. Ravensworth {Lord) {IS%5), 15 
0. B. 512 ; Proud y. Bates (1865), 34 L. J. (cir.) 406. 
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raust be exercised in some convenient direction (/). Under express 
grant the direction is in general defined, and no material deviation 
may be made from the defined route, although the deviation may 
be sanctioned by acquiescence (^r). Where no definite route is 
prescribed the road may bo constructed in the most convenient 
direction for purposes incident to the getting of the mines; the 
shortest practicable route need not be chosen (/*). 

1474. Where a right of way is acquired by prescription the Excessive 
burden on the servient tenement may not be increased by more user of way. 
onerous user or by the const,lucLiou of a more onerous way (»); but, 

while user for a particular purpose will not justify a user for other 
purposes or for a dillorent object (/c), user lor a variety of purposes 
may be evidence of a right of user for all purposes (Z). 

Sdji-Seot S —Remedtea. 

1475. The obstruction of a private right of way will give rise to iiemedics for 
an action for damages (hO ; the dominant owner is also entitled to £>i>sfcruction. 
an injunction (»), and, if necessary, a mandatory injunction (r;). 

1476. If a right of way is wrongly claimed an injunction ^Yill in^ injunciioa 
general be granted to restrain the future user (p); and if rails have 

been wrongfully laid {q), or an aperture is made in adjoining land (-/) u'ct?*”' " 
for the carriage of minerals, a mandatory injunction will bo 
granted to compel the wrongdoer to remove the rails or to stop up 
the aperture; but not if the ivrougdoer merely uses an ajiorture 
wrongfully made b}' another person, altliough ho will be compelled 
to allow the injuied party access to enable the latter to stop it up(Aq. 

1477. If a niine-ownor carries minerals through land in which ho in cjisc of 
has neither u right of projieity nor a right of way, ho commits a ‘lespass. 
trespass in rosjiect of which an action for damages wull lie (/); 

(/) Stdfile V. Jleydon (ITOU), <5 Mod. l?ep 1, li 

M Mold V. \Yhmf<roft (18jU). il7 Jicav. oK) 

(A) Richards v. Richards (I8.<9), Johu. 2o5. 

{i) Stafford {Marqiiis)v. Coijnei/C ‘i.>7; and boo title EAHUMKN'i.g 
AND PxtOFIT.S A PhEMUIE, V'ul. Xi., pp. 28(>, 2ill . 

(A) Cowling v. Jhggmsoa (18'J8), 4 M & W. 245: Rradhnrn v. Morn-*, 

/l/o?)W V. Rradburn (1876), 3 Ch. 13. 812, 0. A ; and wec' p. 586, and tlio 
text, sufira. 

(l) Wimbledon and Putney Commons Co)isi‘i cators v. Zltioii, (1875), 1 Ch. D. 3<>2, 

0. A. 

(m) Relly. Midland Rail. Co. (1861), 10 C. P. (n. s ) 287 ; Moll v. WheaUroft 
(1860J, 27 Beav. 510, 521; and see tilles WaskaieM'S and Proeits a Pre.vi)ue, 

Vol. XL, p. 207 ; Inju.\CTION, Vol. XV fl, pp. 206, 245. 

(n) Newmarch v. Brandlmg (1818), 3 Hwan. 90, and cased cited in note (w), 

Biipra. 

(o) See Bradburn v. Morn's, Morns y. Bradbiirn, supra. 

(p) Poivell V. Aiken (1858), 4 K. & J. 343 ; Wrighi v. Pitt (1870), L. P. 12 Eip 
408, 417; Phillips v. Ilom/rai/, P'othergdl v. PhtUij's (1871), 6 Ch. App. 77.0; 

WimUedon and Putney Commons Conservators v. IHxon, supia; Eardky v. 

Granville (1876), 3 Ch. D. 826, 832. 

fy) Neath Canal Co. v. Ynisanved Resolvm Colliery Co. (1875), 10 Ch. Aj^p. 4.70. 

fr) Povodl T. Aiken, supra, 

(«) Ibid, 

m Monnu/uth Canal Co. v. Harford (1834), 1 Cr. M. & R. 614 ; see, generally, 
title Trespass. • 
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ainiiliirly, if he uses a way of a kind unauthorised by his grant (a), 
or m a direction which is unauthorised (b), or for improper pur¬ 
poses (r:), as the carriage of foreign minerals, he may be liable in 
damages (d). • 

1478. The measure of damages is the value of the land for the 
purposes for which it is used; compensation is measured by way- 
leave rent in respect of the minerals carried (c), and the rate 
(if any) usual in the neighbourhood is adopted as a convenient 
measure (/). 


Sect. 4. —liujhts as to Water, 

SrJi-SEcr. 1 .—Use of Water. 

1479. The natural right enjoyed by a riparian proprietor {g) to 
use the \\aler of a stream cannot be gratited to a non-riparian pro- 
pried-or Qi), and a lessee of mines under laud adjoining a stream is 
not, as regards the user of the water in the stream, a riparian pro¬ 
prietor (i). A riparian proprietor is entitled to the reasonable use 
of the stream for the jiurpose of working machinery connected with 
his mines (/^); but •puma facie a mine-owner may not, by causing 
subsidence, obstruct the flow of the water (Z). 

1480. A right to conduct water in an artificial channel over 
adjoining land may be acipiired by express grant, in which case the 
rights and liabilities of the parties are jegiilated by the terms of the 
grant (v/i). Such right may also be acquired by prescription: the 
uninterrupted user as of right, for tw'enty years, of adjoining land so 


(a) Neath ("anal Co. v. I'nisarioed Resolven (JoHit-ri/ Co. (lS7j), 10 Cli. App. 
450. 

(fe) Scnhoiisev. 67i? isfiaa (1787), I Tonn Itep. .5(i0; Ahsoii v. Fenton {IS‘23), 1 

B. & 0. 195 , Dand v. Kitn/siote (ISIO), (> AI A AV. 171, 199. 

((,) Howell V. Kimi (1(574), 1 Slotl. Bop. 190; tilajlord {Harquia) v. Coyney 

(1827), 7 B. & 0 257 ; Dund v. Kinysiote, siijmi, tit p. 195; Midyley v. liichardson 
(1815), 14 M. & W. 695 ; Powell v. Vuherman (1887), 3 T. L. B. ii58. 

(</) Thoi-c loinnrka do not apply to a way which exists by virtue of a right of 
property, sco Jiutten Pool! v, Kennedy, [1907"] 1 Ch. 250. 

(f) Martin V. Porter (1889), 5 if. & \V. .’151; Powell v. Aiken (1858), 4 K J. 

343; Jfiltouy. irooda (1807), Fi. Ji 4 Ktp 432 , Jcyon y. K/i tan (1871), 0 Ch. App. 

742; Phillips V. Homfray, Fotheri/ill v. Phillips (1871), 0 Ch App. 770; A.-d. 
V. Tomhne (1880), 15 Ch, IJ. 15< , 0. A. ; and see title DajiaoI'.s, Vol, X., 
pp. ;M0, 311, 313. 

( f) Whiiw/iinn y. U'esimwater Prymho Coal and (hie Co., [1890] 2 Ch. 538, 

C. A. ■ 

(y) As (to the uatural rights of a riparian owner to nso wator, see title 
EahEMKNTS and pUOFITS A PKUN’DIIE, Vol. XL, pp. 311 et si,/. 

(A) Ormerody Todmorden Mdl Co. (188.3), 11 Q. U. D. 155. 
ft) Insole y. dames (1856), 1 If AN. 213. 

(A) See Weeks v. Heivard (1802), 10 W. IL 557. 

\l) I'JlircU V. I'loirlhtr (1802), 31 Ilcav. lO.'i. Ihi'lits to alter and diyort 
.streams for mining piirpose.s aro confcried by the Inciosure Act, 1859 (22 & 23 
Vict 0 43); as to the Duchy of Cornwall, see title Constitutional JjAW, 
Vol. VII., p. 204; and as to lights to use streams in Iieland, Landlord and 
Tenant Law Amendment Act, liolaud, 1800 (23 & 21 Vict. c. 154). 

(m) Caved y. Martyn (1865), 19 C. B. (N. 8.) 7.32, 758. As to artificial water- 
couraes generally, see titles Easemen'Is and Pkouts a Prendbb, Vol. XI.. 
pp, 316 scq. ; WATEHS AND WaTEUCOUKSES. 
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as to receive tlio flow, creates an easenient in favour of the dominant 
owner (n), but such user does not pi imd facie create a servitude com¬ 
pelling the dominant owner to continue the flow (a). In such case, a 
party through whose land the water flows may priiiu) facie abstract 
or divert the water without liability to other owners through whose 
land it flows (p). If the water is discharged for a temporary and 
particular pur]) 080 , as the draining of mines or by taiiping a natural 
source for mining purposes, no right to the uninterrupted use of 
the stream will be acquired by persons through whose land it 
flows (q); but if the stream was originally intended to have a per¬ 
manent flow, or, if the party by wdiom it was caused to flow has 
abandoned, without intention to resume, the works by which the 
flow was caused, and given up all right to and control over the 
stream, rights may bo acquired by prescription, both as against the 
person from whose land the stream issues and any person through 
whose land it flows, similar to the rights existing in natural streams 
ex jiiie JKiliirtC (r). 

1481. An action for damages lies if a riparian proprietor’s 
natural or acquired rights aro infringed (s), and an injunction will 
generally be given to rehtrain the continuance of the injury (t), 
although no actual damage is proved [a). Inspection of the 
neighbour’s property may, if a priam' Jade case is shown, be 
obtained on interlocutory application {h). The infringement of 
rights in an artiflcial watercourse also gives rise to the right to 
damages and to an injunction (c), hut if the aggrieved party allows 
his neighbour to incur exiionditure the right to an injunction may 
be lost, and an injunction will not readily be granted if the result 
would be to cause inconvenience or injury in the working of a 
mine (d). 

1482. A mine-owner who, in carrying on mining operations in the 
usual manner, drains away water from adjacent and superjacent 
land, so that the wells and springs become dry, is under no liability 


(n) Soo Arkuiriqht v. Gell (ISilO), 5 M. & W. 20;i; Mayor v. Chndnuck (18‘10), 
11 Ad- & HI. 571 : H’ood V. U’aiid (18-J5>), 3 Kxch. 748; dncfd v. Martyii (1865), 
10 C. B. (n. s.) 732, 758; ('lnnuhcr Colhtry v. llopicood (1880), 32 Ch. D. 540, 
558, 0. A. 

(o) Gavtd V. Mart 1/71, supra. 

(})) Wood V. Wand, a/ip/'a. 

( 2 } Arkvriijht v. Uell, supra, Garni v. Marti/)}, supra; Vhamher Colliery Co. 
T. llopwood, supra; Burrows v. Lniig, [1901] 2 Cli. 502. 

(r) Gavedv. Marfyii, supra, at p. 759; Ivtiney v. Btockcr 1 ('h. App. 

390; Baily cfc Co. v. Clark, Son & Morland, n902] 1 Ch. 649, C. A.; Whilmores 
(Edenbrtdye), Ltd. v. Staiiford, [1909] 1 Ch. 427 ; compare Ennor v. Barwell 
(I860), 2 Qiff. 410, 419---421 ; on appeal, 1 J)e (1. H. & J. 520, (]. A 
(a) Bastardy. Wwiti/i (1837), 2 Mood. & B. 120 (natumi rijjhtu); Benniuyton 
y. Brvnserp Hall Coal Co. (187 1 ), 5 Ch. D. 760, 773,'774. . 

! i) Etinor y. Barwell, supra, 
a) Penumyton y. Jiriusoji Hall Coal Co., .<iiipra. 

b) See Elinor v. Barwell (I860), 1 l)e G. F. &. J. 529, C. A.; and coinpiira 
Bradford Corporation v. Ferrand, [1902] 2 Oh. 655. 

(c) Gaved v. Marti/n, supra; Ivtmey v. Stocker, supra. 

(a) Birmingham Canal Co. v. Lloyd (1812), 18 Yea. 515; ace title Injunction, 
Yol. XYII., p. 219. , 
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in r().s])i'ct of such act (e); luit the right to prevent the abstraction 
or diversion of water wiiich percolates through the soil may be 
aeipiired by grant; thus a person who has conveyed land containing 
wells may be precluded fioiu abatractinjJ tlio water which supplies 
the wells (/), and damages may be recovered for the infringement 
of such right (<j). 

Suii-Sl'XT. 2.— Diwliarije of ]ynt<'r. 

1483. There is incident to property in land a right to permit 
water naturally present to How or percolate under the action of 
gravitation to land or underground strata at a lower level (/i), the 
lower owner’s only I’eiuedy being to protect himself by the retention 
or erection of barriers (t); but there is priimi Jacie no right on the 
part of the upper owner to be an active agent in discharging water 
into lands at a lower level, by interference witli the action of 
gravitation, or by conducting the water through artificial channels 
constructed for that purpose (/>;). 

1484. The occupier of a mine is entitled to get all the minerals 
in his mine in a skilful and usual course of working, and legitimate 
operations conducted for that iiurpoac do not impose a liability 
upon the owner of mines lying at a higlici level, if the result is to 
permit the escape of water which collects in the workings, or even if 
the natural flow is increased. 'Ihus the removal of a stratum which 
results in the inundation of a lower mine by an accumulation of 
water above the stratum (/), or the construction between two parallel 
inclined seanis of a passage for the carriage of minerals which 
incidentally allows w'ater to flow along it {m), or working in a proper 
manner which results in surface cracks and allows surface water to 
enter (/i), or getting the minerals by (luarrying whero that is the 
usual mode of working in the district (n); or damming up water 
by a barrier so that water accumnlatos and overflows into an 
adjacent mine(p), or increasing the natural flow by vigorous work- 
ing (q), does not impose liability upon Ibo ow’nor of an upper mine 

(«) Arton V. Jihni'kU (1843), 12 M. & W. 324, Kx. Oh.; ISallarorluJi Sihtr, 
Lead, and Copper Mtmiig Co. v. n<'r>tt>ou (1870, Ij. K. o P. 0. 49. As to i "r- 
colating wutor Kcuerally, seo titles I^asesiksts and PKori'i'a a Pkendrk, \i)l. 
xr., P .313, WaTEHS AND WATEnCOTUlRBS. 

f/) Whitehead v. Parka (1808), 2 U. & N. 870. 

^//) I hid ; and see p. 542, ante. 

(/i) See, generally, title Watkus and Watercookses; see also Smith v. 
Keurnk (1849), 7 0. H.' 615; Young {John) & Co. v. Jiardaer Dialillery Co., 
[1893] A. 0. 691, 697, 701. The law of Scotl.md is the sajuo. 

(i) Trower v. Chachvick{l839), 6 Bing. (n. a.) 1, Ex. Ch.; seo Smtth v. Kennrk, 
supra, Bairdy. iri//iam«OH (1863), 15 C. B. (n. s.) 376. 

(k) Seo Caved y. Martyn (1865), 19 C. B. (N. s.) 732, 768; Boherta v. Jhae 
(1865), L. It. 1 Exch. 82, Ex. Ch.; Baird y. Williarnaon, eupra; Lomax y. Stott 
(1870), 39 L. J. (cii.) 834. ' 

(/) Svnth V. Kenriek, aupra. 

(m) Baird y. Wilhamaon, aupra. 

\n) Wdaon v. Waddell (1870), 2 App. Cas. 95. 

(o) See Smith v. Fkte.hr (1874), L. R. 0 Exch. 64, Ex. Ch.; Fletcher v. Smith 
(1877), 2 Apj). Gas. 781. 

( p) Lomax y . Stott, aupra. 

\q) Scot'f Mines Co. v. Leadhtlk Mines Co. (1859), 34 L. T, (o. 3.) 34, H. L. 
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in respect of injury caused to the adjoining mine-owner by the 
inflow of water resulting from the respective operations. But it is 
essential that the mining operations should be ordinary, reasonable 
and proper. Operations wJhich result in the flooding of a mine and 
are of no advantage to the owner of that mine are not ordinary, 
reasonable, nor proper (r). 

1485. A mine-ow’ner who trespasses on an adjoining mine and 
pierces a barrier is liable in respect of the injury caused b^ the 
inflow of water (s) ; but the damage is consequential on the original 
trespass and must be recovered once for all; there is no continuing 
nuisance and a subsequent trespasser cannot be sued in respect of 
further damage (t). 

1486. The diversion of the flow of w'ater within the limits of the 
mine-owner’s own property does not render him liable if the burden 
upon the lower owner is not thereby increased (u); but it is other¬ 
wise if the result of the operations is to increase the volume of the 
discharge or to alter its direction («). 

1487. A mine-owner is not, primA fade, entitled to pump up 
water from his mine and to discharge it into a stream in which his 
neighbour has riparian rights (/;), nor to conduct water to a mine 
at a lower level by artificial pipes (f) or channels (d). He will also 
be liable if ho pumps up water from a lower part of his mine and 
allows it to descend by gravitation into the adjoining mine (c), or 
conducts water to a weuli spot in liis neighbour’s boundary (/). 

1488. A person is prinui facie liable for all the damage which may 
result from the escape of water which he has collected and retained 
upon his land for his own purposes. I’hus, he is liable if water 
which he has collected and retained breaks into a subjacent mine (<?). 
His liability does not depend upon any question of negligence or 
unusual or unreasonable user (Ji). ’J’ho right, however, to discliarge 
water into a neighbour’s mine may bo acquired as an easement by 
grant {i), or by prescription ; whether the water does or does not 
originate in the land of the dominant owner. 

(r) Orompton v. Im (1874), L. 11. 19 Eq. 115. 

(a) Firmstone v. Whreley (1844), 2 Dow. & L. 203; Clegg v. Dcarden (1848), 12 
Q. B. 676 ; Simth v. Kenruk (1849), 7 C. B. 51.i. 

It) Cl&jg V. Dcarden, aupra ; Fimith v Keurirk, supra. 

(w) H'eat Cumberlnrul Irun and St(cl Co. v. Kfui/un (1879), 11 Ch. D. 782, 0. A. 
(a) See Smith v. Kmi tde, aupra; Jiyiundav. Fleldiei (1S68), L. It 3 II. L 330; 

1 Smith. It. C., 11th ed., 810; West Vuinherland lion and Steel Co. v. Kenyon, 
tupra, at pp. 785—790. 

(5) Young {John) & Co. v. liunkier Distillery Co , [1893] A. 0. 691. 

(f) Lomax v. Stott (1870), 39 L. J. (cii.) 831. 

((/) Baird v. WUliamaou (1863), 16 0. B. (n. 8.) 376, 390, .^91; Phillips v. 
llomfray, Fothergtll v. Phillips (1871), 6 Ch. App. *770, 781. 

(e) Baird y. WtUiamaon, aupra, at p. .391. 

(/) lYeatmineter Brymbo Coal and Coke Co, v. Clayton (1867), 36 L. J. (on.) 
476, 478. 

! o) Rylanda v. Fletcher, aupra; see also title Wai’ERS and Watbrcouu.sE8. 
h) Rylanda y. Fletcher, aupra, at pp. 340—342. 

t) Mining easements in respect of water are provided for by the following 
statutes; (1) Eailways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20); 
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Sub-Seot. 3.- Pollution of H’alrr. 

1489. The pollution (./) of a river, or interference with its flow, by 
I lie deposit of solid refuse from a quarry or a mine is a statutory 
('f/cnce(A); as is also the putting inw a river of any poisonous, 
noxious or polluting solid or liquid matter proceeding from a mine, 
other than water in the same condition as that in which it has been 
drained or raised from the mine, unless it can be shown that the 
best means are being used to render it harmless (1). The prosecu¬ 
tion can only he undertaken by the local sanitary authority with 
the consent of the Jjocal Government Board, or, if the authority 
fails to act, under the order of the Board (in). 

Sect. 5.— Ventilation. 

1490. A mine-owner is not primd facie entitled to use his 

neighbour’s property for purposes of ventilation, either by the con¬ 
struction of air-passages (a) or by using artilicial means to send 
air from his own mine into his neighbour’s property or to draw air 
from his neighbour's property (o); but ho is not pnmd facie liable 
if air passes from his mine into his neighbour’s property under 
the action of the forces of nature (20- measure of compensa¬ 

tion in respect of the wrongful use of a neighbour’s property for 
ventilation is an air-leave rout; and, in case of such wrongful use, 
an injunction may be granted (q). 

Sect. 6. —Nuisance. 

1491. The emission of smoko and noxious vapours in the pro¬ 
cesses of calcining, smelting, or reducing mineral ores, or the 
burning of bricks may constitute an actionable nuisance (r). 
Whether a nuisance has been committed is in .such cases a question 
of fact; but substantial interference ^^ith the comfort and enjoyment 

(‘J) Waterworks Olausos ./let, 1847 (10 & 11 Viet. c. 17); (.3) Inclosure Act. 
liSoO (2U & 23 Vict. c. 43); (1) Diioby of Uoinwall Act, 1844 (7 & 8 Vict. c. lOo), 
in lospoct of the as3us.sioiuil uiaiiors of tho Duchy of Cornwall (see note (f), 
p. r>88, aiitf) ; (.5) Cornwall Submarine Mines Act, 1858 (21 & 22 Vici c. 10'<), 
(e) Clown Jjiimls Act, 1865 (29 & 30 Viut. c. 02). 

(y) As to pollution of watcrcouises aiul w.Uer gencriilly, see tides Easemkm's 
ANU I'ROUTS A PllKNURK, Vul Xf , Jip. .‘U7 tt seq. , NuISVNCE ; WaTKKS AM) 
WA’lT.aCOUllSE.S 

(A) llivoi'M I’ollutioii Ihovontion Act, 1876 (39 A, 40 Vict. c. 75), s. 2. 

(() lint., s. 0 

(m) Ihul., h. 6; as to enforcing compliance with the statutory iirovisions 
BOO t/u'/., ss. 8—10; and title Kuiraxce. 

(») J’lorell V. Atkm (1868), 4 K. & J. 3-13; lioviaer v. Nadeau (1860), 2 
De (i. F. & J. 415, 421. 

(o) 'J’he principle la tho same us in tho case of water ; see pp. 588 et seq., ante. 

(p) See t/iri/oa V. Vtvtan (1871), 6 Oh. App. 742, 759; Poirell v. Vtckermun 
(1887), 3 T. L. li. 358. 

. (y) See the cases cited in notes (m), (n) p. 587, aide, ami in notes (t), (a), 
p. 589, ante. Eights of air may bo exercised under the Eailwaya Clauses Con¬ 
solidation Act, 1815 (8 & 9 Vict. c. 20); the Waterworks Clauses Act, 1847 
GO & 11 Vict. c. 17); the IncloRuro Act, 1859 (22 & 23 Vict. c. 43): and, in 
the asscs!^lnllal manors of the Duchy of Cornwall, under the Duchy of Cornwall 
Act. 1844 (7 & 8 Vict. c. 105). 

(r) See title Nuisance. 
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of the property of the aggrieved party must be shown (s). If a 
nuisance is established, it is no defence that the injured party has 
come to the nuisance (t). 

The provisions of the Public Health Act, 1876 («), do not apply so 
as to interfere with or obstruct the efficient working of mines, or 
the processes of smelting ores and minerals, or of the calcining, 
puddling and rolling of iron and other metals, or the conversion of 
pig iron into wrought iron (r); but this exemption does not affect 
the common law liability in respect of nuisances caused by the 
respective processes (a). 


Part XII.—Statutory Regulation of Mines 

3eot. 1. —doal Mines. 

Sui)-SK(,r. l.—In General. 

1492- The statutory law regulating coal mines and mines of 
stratifiod ironstone and mines of shale and mines of fireclay (c) is 
embodied in the Coal Mines llcgulation Acts, 1887 to 1908 (<I\, 

(«) See Wallpr v. Selfe (1851), 4 Do G. & 8m 315; Helen's SmrKtv;/ Co. v. 
Txppirx] (1865), 11 JT. L. L'as (i'vi ; Salvtn v. North Ihancepeth Coat Co. (1874), 9 
Ch. App. 705 ; H/iotts Iron Co v. Inijhs (ISSli), 7 App. Caa. 518. 

(<) St. Helen's Siruhtnq Co. v. Tipjimq, supra, 

hi) 38 & 39 Vict. c. 55. 

(v) Ihvl. 

(rt) A.-G. V. Logan, fl8!)l] ‘2 (1. B. 100. 

(6) At tho tiiuo Ihis voluuio is pasam" thron"h the jiin'i-s, a Bill dealing with 
tho icgiilatioiv of mines is> befofo Parli.iinent Jn tho event of tho nionsiiio 
becoming Uw, its provisions will bo dealt with in 8iii)plcinent Xo. Ill to tho 
Laws of JMigl.iiid. 

(c) Soo Coal Minos Kogulatioii Act, 1887 (50 &. 51 Vict. c. 58), s. 3. All 
other niinos aro logulatod by tho MetaUifmous Minoa A<'t.s (&ee p. 624, post). 
The Sociotary of State has power to decide to whioli gioiip of Acts a 
particular iniiio belongs, unless tho (juc^tKjii ari.acs in legal i)rocceding.‘j 
(Coal Minos Rogulatiou Act, 1887 (50 & 51 Vict. c. 58), s. 71). As to tho 
inonning of coal rniiio and colliery, see pp. 501, 502, ante 

(d) These Acts are the Coal Mines Regulation Act, 1887 (50 & 51 Vict. e. 58); 
the Coal Minos (Check Weigher) .\(;t, 1891 (57 & 58 Vict. c. 52), tho Coal Miiica 
Kegulalion Act, 1896 (59 & 60 Vict. c, 13), tho Coal Mines Regulation Act 
(1887) Amendment Act, 1903(3 Edw. 7, c. 7); the Coal Mines (Weighing of 
Minerals) Act, 1905 (5 Edw. 7, c. 9) ; ami the (kial Mine,s Regulation Act. 1908 
(8 Edw. 1, c. 67). Coal ininos aro also governed, as legards tho payment of 
wages, by the Truck Acts, 1831 (1 & 2 Will. 4, c 37) ; 1887 (50 & 51 Vict. c. 46) ; 
1896 (59 & 60 Vict. c. 4“!); and b}' tho Weights and Measures Acts, 1878 
(41 & 42 Vict. c. 49); 1889 (52 & 53 Vict c. 21), 1892 (55 & 56 Vict c. 18); 
1893 (56 & 57 Vict. c. 19); 1897 (60 & 61 Vict. c. 4G); 1904 (4 Edw. 7, c. 26); 
see titles EAcroiiiEa and Siiors, Vol. XIV., pp. 614 H srg.; Weioiit.s and 
Measures (soe p. 601, post) : with respect to accidents, by the N'otice of 
Accidents Act, 1906 (6 Jidw. 7, c, 63), and the Mines Accidents (Rescue 
and Aid) Act, 1910 (10 Edw. 7 & 1 (3eo. 6, a. lo); sec titles CoiiosEiis, 
Vol. VlLl., pp. 209 ct seq. • Eauiouies AND Snoi'S, Vol. XJV., pp. -117 
et seq.: with respect to child labour, by the !Miues (Prohibition of Child 
Labour Underground) Act, 1900 (63 & 64 Vict. c. 21); see title Ini'ants 
AND Children, Vol. XVIf., pp. 164, 156: with respect to tho use of exjilo- 
sives, by the Explosives Act, 1876 (38 & 39 Vict. c. 17) ; soe title 
Explosives, Vol. XIV., p. 398 (as to boiler explosions, see title Eacitokies 
AND Siiors, Vol. XIV., pp. 474 et seq.)\ and with respect to tlie, liability of 
muie-ownors for compensation for injuries or death in the case of employees. 
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wbicli, .IS regards mines in the Forest of Dean, are supplemented by 
special Ads confirming customs existing among the free miners 
of the forest from time immemorial (e). 

Sub-Shot. 2. —Ifours and Condii’ons of Labour. 

1493. The period during which a workman (/) may be employed 
below ground in a coal mine for the puvposea of his work and of 
going to and from his wojk is eight hours in any consecutive 
twenty-four hours (p). In the case of workmen working in a 
shift (/t) the period may be measured between the time the last 
workman in the shift leaves the surface and the time when the 
first workman in the shift returns to the surface (i). 

1494. The foregoing restriction may bo suspended, or the period 
extended, by Order in Council in the event of war or imminent 
national danger, or great emergency, or any grave economic 
disturbance due to the demand for coal exceeding the supply (/«) ; 
and exception is made in the case of any workman who is 
below ground for the purpo.so of rendering assistance in the 
event of accident, or for meeting any danger or apprehended 
danger, or for dealing with any emergency or woi'k, uncompleted 
through unforeseen circumstances, whicli recpiires to bo dealt with 
to avoid serious interference with ordimuy work in the mine or 
any district of the mine (i). The period may also bo extended in the 


by the Fatal Acculuuts Ad'), 1S4C (9 & 10 \'i<;t. c. 9S), unci 1864 (27 & 2b V'lct. 
c. 95); the Kninlrjyeis’ Ijiability Act, 1880 (4.‘1 & 44 Vict. c. 42); and tlio 
Woikineu’s Compoiisation Act, 1900 (0 J'/lw, 7, c. 58), see titloH Mastkr .and 
Sjshvant, pp. IS ( ft snj , niitr, .md N'KiH.KiiiNtiU To llu'r'O btutidus may be added, 
ns loj^ards strikes and cnmmal law, the Trade Union Acts, 1871 and 1870 
f:i4 & 35 VTct. c. 31; 39 & 40 Yjct. c. 22), and tbo Trade Disputos Act, 1900 
(0 Efiw. 7, c. 47); the Coiispiracy, and Protection ol Pi(.)rorty' Act, 1875 
(38 & .39 Vict. c 80); the Conciliation Act, 1890 (59 & 00 \'ict. c. 30); Iho 
Larci'iiy Act, 1861 (24 & 25 Vict. c. 90); and the MuliciouB Damri^ Act, 1801 
(24 & 26 Vict. c. 97) ; see titles CinMiN'AT. Law and PuooHnuiiK, Vol IX., 
pp 5(53 ct sctf., 038, 783 ; aiidTliADH A.VD I'liADK Umuxs : as rcRaids Baiiitalion, 
the Public llealth Act, 1875 (38 (t 39 Vict. c. 55), s. 38 , see title PuBLio Heai/i u 
AND Local Administhation ; and as regards rating, the Poor Robot Ac(, 1001 
(43 Eliz. c. 2), 8. 1; the Parochial Asseasments Act, 1830 (0 & 7 Will. 4, 
c. 90), 8. 1); the County Ratos Act, 1852 (15 & 10 Vict. c. 81), s. 5; tlio 
Municipal Corporations Act, 1882 (45 & 40 Vict. o. 60), s. Ill; the Highway 
Act, 1835 (5 & 6 Will. 4, c. 50), s. 27; the Lighting and Watching Act, lc.J3 
(3 & 4 Will. 4, o. 90), 88. 9, 33; and tl^o Public Jlealth Act, 18/5 (38 & 39 
Vict. c. 65), ss. 103, 211; see title Ra'J HS and R.vting. 

(c) As to the Forest of Dean, see p 0.15, iml. 

If) The expre.'.sioii “ workuinii ” moans any person employed in a mine below 
ground who is not an ofliciiil of the Tiiinu (other than a iirotnun, examiner, or 
deputy), or a mechanic or horsekcejicr, or a poison solely engaged in surveying 



for breach of tlie regulitions as to ..»uch employment, sco Coal Mines Regulation 
Act, 1887 (50 & 61 Vict. , 0 . 68), s. 9; Coal Mines Regulation Act, 1908 
(8 Fdw. 7, c. 57), s. 1. 

{g) Coal Minos Regulation Act, 1908 (8 Edw, 7, c. 67), s. 1 (1). 

(A) “ Shift of workmen ” means any number of woi kmeu whose times for 
beginning and terminating work in the mine are approximately the same {ihul., 
e. I (7)). 

(t) Ihul , 8. 1 (2). 

(k) Jbvl , s. 4. 
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case of stallmen taking down top coal in square or wide work in 
the thick coal of the South Staffordshire district with a view to the 
safety of the mine(ffi). Firemen, examiners or deputies, on- 
setters, pump-minders, fanmen, and furnace-men may be employed 
below ground for a continuous period of nine hours and a half, 
and a workman engaged in the work of sinking a pit or driving 
a cross-measure drift which is being carried on continuously may be 
employed for a longer period than eight hours in the twenty-four 
hours if the time spent l)y hiin at his working place does not exceed 
six hours, and the interval between his time of leaving the 
working place and retaining thereto is in no case loss than 
twelve hours (a). A repairing shift of workmen may, for the 
purpose of avoiding work on Sunday, commence their period of 
w’ork on Saturday before twenty-four hours have elapsed since the 
termination thereof (o). 

'Pho time during which tlie workmen in a mine may be below 
ground may be extended by any owner (p), agent (fj), or manager (?•) 
on not more than sixty days in any calendar year by not more than 
one hour a day (s). 

1495. 'Phe owner, agent, or manager of every mine is required to 
fix for each shift of workmen>tho times of commencing and com¬ 
pleting the lowering (t) of tlie men to the mine, to keep a notice 
of such times posted at the jiit-liead, and to niiike arrangements 
for observance of the times IKed (n). The inteiwnl between the 
commencenient and completion of tho lowering must be approved 
as reasonable by the inspector (»;), but may be extended in the 
case of accident to the winding macliiuery or other accident 
interfering with the lowering and raising of workmen (x). In 
tlie case of tho owner, agent, or manager being aggrieved by the 
decision of the inspector, provision is made for referring the 
(lisjiute to a person nominated by the judge of tho county court 
of the district 0/). 

(ml Coal MiiiOh llegul'itioii Act, 1908 (8 Kdw. 7, c. 57), s. 1 (2). 

(h) Iliui., e. 1 (7) 

(o) ]hid., H. 1 (0). 

As t') Iho im'.iiiuig of “owner,” seo Coal Minos Rogulalion Act, 1887 
(50 & 51 Vict. c. 58), H 7-); Jl. v. Jirown (1857), 7 TJ & Jl. 757 ; StoU v Duktnaon 
(1876), 8t L. T. 291 ; AHn'ritjht y. Plrahs (1880), 49 Jj. J. (m. e.) 82; Kvanay. 
Moaiyn (1877), 2 U. 1’. II. 517, 552 ; compare A'iniilcry y. Redruth Rural Council, 
[190-1] 1 1C. B. 882 ; and seo note (/), p. 626, fod. 

{<]) As to tlie meaning of “agent,” boo Coal Mines Regulation Act, 1887 
(50 & 51 Vict. 0. 58), 8. 75 ; and see note (7), p. 626, post. 

Ir) As to managers, see pp. 604 et aeq,, pod. 

(«) Coal Mines Itegulution Act, 1908 (8 lidw. 7, c. 67), s. 3. As to the liability 
of workmen to comply with notice of extension, see Itohinion y. Insoles, Ltd. 
(1909), 102 L. T. 45. 

a In the case of mines entered otherwise than by a shaft and to which 
men are not loweiod by lunohinory, tho admission and return of Ihe iucti 
corresponds to lowering and raising (Coal Mines Regulation Act, 1908 (8 Rdw. 7, 
j. 67), 8. b). 
fit) Ihid., B. I (3). 

As to inspectors, see pp. 608 d aeq., post. 

Coal Mines Regulation Act, 1908 (8 Edw. 7, c. 59), s. 1 (4). 

Ihid.., 8. 1 (5). Regulations under this provision have been m.ide b_v tho 
Secretary of State (Stat. R. & 0,1909, j). 591). 
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1496. TJjo owner, agent, or manager ia bound to appoint a 
person or persons to direct at the pit-head the low'ering and 
raising of men to and from the mine, and to keep a register in the 
prescribed form of the times of lowering and raising, and the eases in 
whicli any man is below ground for longer than the proper period 
and the cause thereof, and such register must bo open to inspection by 
the inspector (^). The owner, agent, or manager must also enter in 
a register the cases in which the time of w'ork has been extended by 
him(«). The workmen may, at *heir own cost, appoint the check 
weigher (f;), or any other person or per.soiis for the purpose of 
observing the times of lowering and raising the workmen (c). 

The owner, agent, or manager is also bound to make and 
publish regulations for seeming compliance with the provisions 
mentioned in the two preceding paragraplns (d), and to provide the 
necessary means for raising the woikinoti from the mine within the 
proper period (c). 

1497. Any person who contravenes or fails to comply with the 
foregoing provisions, or connives at any such contravention or 
failure on the part of any otliei person, is guilty of a statutory 
oll'ence, but a workman is not guilty tlicreof in case of any failure 
to return to the surface within the time limited if ho proves that he 
was, without default on his part, prevent;--! from doing so owing to 
moans not being available for the purpose (y). A poison guilty of 
an offence for wdiich a special penalty is not provided, is liable in 
respect of each ofifcnco, on summary conviction, if he is the owner, 
agent, or manager of tho mine, to a line not exceeding i“2, and in 
any other case to a fine not evceidiiig 10s. (g). 

A workman who is below ground tor a longer peiiod during any 
consecutive twenty-four horns than tho tinio fixed by the statute is 
deemed to have boon below ground in contiuventiou thereof, unless 
the contrary is pi oved (/t). 

1498. The provisions of the i’ublic ITcalth Act, 1875 (t), with 
respect to pi ivy accommodation in houses used as factories or 
buildings in which both sexes are employed apply ccpially to the 

(z) Coul Minc.s Rp^fulatioii Act, IftO.S (8 7, c. .77), s. 2 (1). i'or tlio 

penalty for making false entries in tin- n-gister, see ibid., s. 2 (.t). 

1 a) Ibid., H. 8 (2) , Roe p. mite 
bj As to check woighors, rco p. OD-S, )mt. 

c) Coal Mines llegiihitioii Act, I' OS (8 F,(lw. 7, e. <57), s. 2 (2). The piovisiona 
of the Coal Minos lloguhition Act, 1S87 {■'iO & 51 Vict. c. 5.S), ss. W, 14; tho 
Coal Mines (Chock Weigher) Act, 1894 (57 & 58 Vict. c. 52), k. 1 ; and the Coal 
Minos (Weighing of Minerals) Act, 1905 (5 Edw. 7, c. 9), dealing with the 
relations of the check weigher and the owner, agent, or manager (.-.re pp. 598, 
599, ;i<!st), nremado npplieahlo to the ]iorhon so appointed (Coal Mines Kegulntion 
Act, 1908 (8 Edw. 7, e. 57), s. 2 ( 2 )). 

(d) Coal Minos llogiilation Act, 1908 (8 Edw. 7, c. 57), s 6 . Publication is 
effected by ]»osting tho regulations at the pit-head and snxiplying a copy gratis 
to every workman who, not hiving been previously supplied therewith, ajiplied 
for a copy at tho office at which he is paid (ibid.). 

(e) t'Oal Mines Regulation Act, 1908 (8 Edw. 7, c. 57), s. G. 

(/) Ilnd., a. 7 ( 1 ).' 

Iff) 71-t'/., 8 . 7 ( 2 h 

(h) Jbvl , 8 . 7 (3). As to legal proceedings, see pp. 022 ef seq., ’post. 

(i) 38 & .19 Vict. o. 55 ; see title Factories and Shops, Vol. XIV., p. 452. 
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portions of a mine above ground in which girls and women are 
employed (k). 

Sub-Sect 3.— Pai/ment of Wayes. 

1499. No wages may be jiaid to persons employed in or about a 
mine at or within any public-house, beer-shop, or place for the sale 
of spirits, beer, wine, cider, or other spirituous or fermented liquor, 
or other house of entertainment, or in any garden, office, or place 
belonging or contiguous thereto or occupied therewith (Z). 

1500. Where the amount of wages to be paid to any persons 
employed in a mine depends on the amount of the mineral gotten, 
they must be paid according to the actual weight gotten of the 
mineral contracted to bo gotten {m), which must be weighed (n) at 
a place as near to the pit's mouth as is reasonably practicable (o). 
But by agreement deductions may be made in respect of stones or 
substances other than the mineral contracted to he gotten, or of any 
tub, basket, or hutch improperly filled by the glitter or his deputy 
or the person immediately employed by him(p). An agrcomoiit 
for deduction in respect of over-filling (q), or for an average deduc¬ 
tion from Ihe contents of each tub(r), is valid, hut an agreement 
that no payment shall be made for any tub wliich, being selected 
at random out of an agreed number of tubs, proves to bo improperly 
filled, is invalid (.s-). Deductions are determined in the special mode 
agreed upon or by some person appointed by the owner, agent, or 
manager and (if a check weiglier lias been appointed) by the check 
weigher: or, in the case of difforouco, by a third person mutually 
agreed upon by the owner, agent, or manager, and tho persons 
employed in tho mine, or, in default of ngreemout, apjiointed by a 
cliairmau of quarter sessious witliin the jurisdiction of w'hich the 

(A;) Coal Minos Regulation Act, 1887 (.lO 51 Vic-t e. 58), s. 74. 

(Z) Ihvl , s 11 (1) Contravenitig or failing to coinjily with this provi.sion is 
a statutory otlenco, and tho hnrdeii isthiowii on thoowni'r, agent, or manager of 
proving that he has taken all roaMuiahlo TnoaiiH to jirovcnt huch contravention 
or iion-coinplianco (itiW., a. 11(2)). As to “ leahoiialdo ineana,” see Hall v. 
Ifojmooti (1879), 49 L. J. (m. c) 17 (managoi); Jtahrr v. Caiier (1878), 3 J3x. D. 
132 (owner) ; Sto/,es v Cheeklaiid (1893), (38 L. T. 457 (owner); Stoiva v. 
Mxlfheson, [1902] 1 IC. B. 857 (agent). As to payuiont of wages, see, further, 
titles Master anp Servant, pp. 82 d p •' Work and Lmiour 

(m) Jl’or the meaning of this phrase, sco Jhriai v. ytheririrn Co/hery Co.. 
Ihufgina v. l^ndon and South Hh/fs (hUirry Vo., [1891] 2 Q. B. (39!), C. A., 
Ktariiexf V. n'httehai'rii Colliery Co.. [189;5] I Q B. 700, t' A. 

(n) The total contents of each tub, whether consisting of tho mineral con¬ 
tracted to bo gotten oi not, must be weighed (A'car/iey v. Whitehaven Colhenj Co., 
aitpra,pir Jjord KsJiEU, M.R , at pp. 708, 710). The weight of improper sub¬ 
stances should be deducted from tho total weight \iht<l.) 

(o) Coal Mines Regulation Act, 1887 (50 & 51 Vict. c. 58), s. 12 (1). 

(p) Ibid. Improper deductions may bo recovered by action {Netheraeal 
Cmhery Co. v. Bonme (1889), 14 App. Cas. 228, followed in Brace v. Ahercarn 
Colliery Co., Huygina v. London and South Wales Colliery Co., npra) ; but do not 
justify the miner in quitting his employment* without notice {Kearney v. 
IVhiUhaven Colliery Co., supra). 

{q) Atkmaon v. HasUe (1891), 21 Bettie (Justiciary Cases), 62. 

\r) Kearney v. Whitehaven Colliery Co., supra, per A. L. SMITH, L.J., atp. 714; 
Ronaldsm v. Mouat (1894), 21 Rettio (Justiciary Cases), 55. 

(«) Kearney v. Whiiehaien Colliery Co.,supra; e&o Jiorialdson v. Mowat, supra, 
atp. 61. 
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Sbct. 1 . mine is situate (t). The contravention of this provision is a 
'Coal Mines, statutory offence, and the owner, agent, or manager who neglects 
to tfilfo all reasonable means to prevent it, will be held liable for 
BUcli offence (a). A Secretary of State may, however, on the joint 
rejii'caentation of the owner or owners of any mine or class of mines 
employing not more than thirty persons underground, permit by 
order payment of such piiisons by any method other than that 
provided for by the statute (i). 

Check 1501. The persons employed in mines where wages are paid 

vreighor. according to the w('ight of mineral gotten (c) may, at their own 

cost, station a check weigher at the places appointed for weighing 
the mineral gotten ami determining the deductions in order to take 
a correct account of the weight and correctly to determine the 
deductions, and may also appoint a deputy to act in the absence, 
for 1 easonable cause, of the check weigher (d). A statutory declara¬ 
tion by the person pi-esiding at a meeting for appointing a check 
weigher or deputy chock weigher that ho lias presided thereat, and 
that the person named was duly appointed, is required to be forth¬ 
with delivered to the owner, agent, or manager of the mine, and is 
primd facie evidence of the appointment («). The declaration must 
state whether the check weigher or deputy check weigher was 
appointed by a majority of the persons employed and paid according 
to the mineral gotten, as ascertained by ballot (in which case he 
is deemed to be appointed on behalf of all the persons employed 
who are entitled to apiioint him), and, if he was not so appointed, 
must state ihe names of the persons by whom, or on whose 
behalf, the appointment was mado(/). A chock \Neigher or deputy 


(/) (Vwl Mines lle<'ulation Act, 1SS7 (iiO & 51 Vict. c. 58), s. 12 (1). 

(a) /W., 8. 12 (2). 

(h) Tlid., B. 12(15); compare tbid,, b. 79, under which orders of exemption 
under the Coal Mines llogulahon Act, 1872 (;16 & 3C Vict. e. 70), s. 17 (now 
ropo.iled), as 4® the eniploymont of more than thirty persons underground, 
roiiiaiii in foico (Thchnism v. Jfatululei/ (1889), 00 L. T. 607). In Humble v. 
Jfnmphreya, [1902] A. C. 207, P. 0., it was hold that this provision does not apply 
where men, under a colliery agreoinont, are to receive payment by measurement 
for work done by them as miners at specified wages, and the amount of wages 
does not depend on the quantity of iniiieial gotten. Where tlu* persons employed 
are, in pursuance of any order of exemption made by a Secretary' of State, nuid 
by the measiiro or gauge of the raateiial gotten, the foregoing provisions ajiply 
as if tho term “weighing” included measuring and gauging, and the terms 
relating to weighing are to be co'iBtriied accordingly (Coal Mines llogulutiou 
Act, 1887 (.>0 & 61 Vict. c. 68), s. 1:5 (7)). 

(c) Including in addition to tho persons in charge of the working places all 
holers, fillers, trammers -and other persons paid according to the weight of the 
mineral gotten (Coal Mines (Weighing of Minerals) Act, 1906 (6 Ifldw. 7, o. 9), 
8. 2 (1)); and see pr 599, poet. 

(d) Coal Mines Regulation Act 1887 (60 & 61 Vict. c. 68), b. 13 (1), as amended 
by tiie Coal Mines (Weighing of Minerals) Act, 1905 (5 Edw. 7, c. 9), s. 1 (1), 
which defines '* check weigher ” as including “ deputy chock weigher” when 
ever used in these Acts. Where there are two seams in a mine tho men in one 
have no power to elect a sopaiato check weigher for that seam only, and the 
election must be by a majority of tlie persons employed (I’Ai rpe v. Daviei, [1908] 
2 K. B 750; compare, too, Hopktnmm v. (lownt (1885), 14 Q. B. D. 593, decided on 
tho Coal Mines Eegulation Act, 1872(35 & 36 Vict. c. 76), s. 18 (now repealed). 

(c) Coal Mines (Weighing of Minerals) Act, 1905 (5 Edw. 7, o. 9), a. 1 (2). 

(/) ihd., B. 1 (3). 
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check weigher appointed by a majority, ascertained by ballot, of the Sikit. i. 
persons employed in the mine and paid according to tha mineral Coal MlneiL 
gotten, cannot be removed by the persona employed in the mine 
except by a majority, ascertained by ballot, of the persona so 
employed ’and paid at the time of the removal (ff). 

All persons entitled to appoint a check weigher, or deputy Notice of 
check weigher, must be informed of the intention to appoint, by appomtmeat 
notice posted at the pit-head or otherwise, specif} ing the time and 
place of the meeting, and must have the same facilities for each of 
them for recording their votes, either bv ballot or otherwise (//). 

1502. A check weigher or deputy check weigher, duly appointed, Kemunera- 
who has acted as such, may recover his proportion of wages or 
recompense (including exjienses properly incurred by him in carry¬ 
ing out his work (?)) from any person for the time being emjdoyed in 

the mine, and paid according to the W'eight of mineral gotten, not¬ 
withstanding that any of the persons by whom the chock weigher 
was appointed may have left the mine or others have entered since 
his appointment (y). Where the majority of the persons, ascor- 
tained as aforesaid, agree, the owner or manager of any mine may, 
notwithstanding tho provisions of the Truck Acts (A), retain the 
agreed contiibution of such persons for the check weigher and pay 
and account to him therefor (/,). 

Huch persons inchule not only those in charge of the working 
places, but also holers, lillers, trammels, or briisliers, wdiether they 
are paid according to the weight of mineral gotten (m) or by a 
contractor employed in the mine who is himself so paid ; but 
where such persons are paid by a contractor the proportion of 
wages or recompense recoverable from them is payable by and 
recoverable from him alone (n). 

1503. Tho owner, agent, and manager of a mine are hound to Kaciliticato 
give a check weigher all facilities necessary for fulfilling liis beuffoniwl 
duties, including facilities for examining .and testing the weighing 

(i/) Coal Mines (Woighiiag of MnioiiiK) Ait, UlO.'i (.i Kdw. 7, c. 9), s. 1 (6). 

(A) I hat., s. a. If tho owner, ugciit, or iriaiiiigor, or 11113 ’ P"rson employed by 
hiiu or acting under his instruct ions, jiitoiloioa with, tho appointment of a 
chuck woiglior or deputy check weigher; or refuses jiroiior facilities for holding 
a meeting whoro tlm peisons entitled to inako tho appointuieiit do not possei.". 
or aro unable to obtain a suitable meeting jilaco ; or atU'inpts by tlircuts, hriheb, 
promises, notiixi of dismissal or othoiwise, to overciso impioper influence in 
respect of such appointment, or to induce such porsons entitled to appoint a 
chock weigher not to leuppoint him, or to vote for or against any particular 
person or closa of poTbons in the appointinont, such owner, agoiit, or munager 
18 guiltj' of an offence against the tJoal Mines llegulutiun Acts (Coal Minos 
(Check Weigher) Act, 1894 (67 & 68 Vict. c. 52), s. 1; Coal Minos (Weighing of 
Miuorals) Act, 1905, s. 1 (1) ). As to legal pioeeeiliiigs, see pp. G22 et sea., post. 

(*) Coal Minos (Weighing of Minerals) Act, 1905 (0 Edw. 7, c. 9), s 2 (3) 

(,;) Coal Mines Eegulation Act, 1887 (50 & 51 Virt. 0 . 68 ), b. 14 (1); Coal Mines 
(Weighing of Minerals) Act, 190.5 (6 Edw. 7, c. 9), s. 2 (1). 

(/fc) 1831 (1 & 2 Will. 4, c. 37); 1887 (50 & 61* Vict. 0 . 46); (189G) 59 & 60 
Viet c. 44); see title I’aoi'obiks anu Snors, Vol. XIV., pp. 514—521. 

(0 Coal Mines Eogulation Act, 1887 (50 & 51 Vict c. 68 ), s. 14 (2). 

[m) Coal Mines (W^eighmg of Mjnoral.s) Act, 1905 (5 Edw, 7, c. 9), s. 2 (1). 

(n) Ibid., s. 2 (2). A muiW paid by tho day temporarily and not according to 
the weight of mineral gotten by him is not liable to contribute to the check 
weigher’s wages under the statute (0'j.ton v. W'dhams (1910), 101 L. T, 957). 
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, Sect. 1. madiine and checkinf!; the tareiug of tubs and ti’ams, and also a 
Coal Mines, shelter from the weather, containing the number of cubic feet 
requisite for two persons, a desk or table at which the check 
woiglier may write, and a sufficient number of weights to test the 
weighing machine (o). • * 


Limit npon 
chock 
weigher’s 
powers. 


1504. A check weigher or deputy check weigher may not in any 
way impede or interrupt the working of the mine, nor interfere with 
the weighing or any of the workmen or the management of the 
mine(p). He is authorised only to take the account of the w’eight 
of the mineral or determine the deductions, and, unless he has 
reasonable grounds for supposing that the weighing or determina¬ 
tion of the deductions will not be proceeded with, his absence from 
the place at W'hich he is stationed is not a reason for interrupting 
or delaying such weighing or determination, which, unless the 
absent chock weigher bad reasonable ground to suppose that it 
would not be proceeded witli, must be done or made by a 
person appointed in that behalf by tho owner, agent, or manager (q). 
A check weigher or deputy check w'eighcr may, however, give to 
any workman an account of the mineral gotten by him, or any 
information W’ilh respect to the weigliinp, or the wiiighing machine, 
or tho taroing of the tubs or trams, or the dednetions, or any 
other matter within the seo]i() of his drues as check weigher if 
ho does not thereby interrupt or impede the working of tho 
mine ()■)• 


Removal ul 

check 

weigher. 


1505. If the owner, .agent, or managor desires the removal of 
a chock weigher on the gnmnd of his having impeded (he w'orking 
of the mine, or interfered with tho weighing or the workmen or 
the management of the mine, or in any way exceeded tho scope 
of his duties, he may complain to a court of summary jurisdiction, 
who, if of opinion that sufficient ground has been shown to justify 
the removal of the chock weigher, may m.ike a summary order there¬ 
for, hut another check weigher may he stationed in las placets). 


(c») Coiil Mines Rognlation Act, IHST (.00 & .01 Viet c 68 ), 8 . 13(2); Ccial 
Minos (Weighing of Minor.ils) Act, lOO.O (.> Ivlw. 7, c. 0), s J (4). Nogleci t)) 
atTord such facilities is a statiitoiy )jn'oiic<‘ (Cnnl Minos llcgiilation Act, 1837 
(60 & 51 Viet c. 56), s 13 ( 2 )). As to legal proceedings, see pp. 622 d aeq., poet. 

( p) As to misconcliiot of a ctieck weighef, soo Prenlttc v. Hall (1378), 26 W. B. 
237 : Ex parte WUte (1897), 13 T. L. E.. 580, C. A. ; tiukea v. Brnradouah, [1904] 
2 K. B. 675. 

(< 7 ) Coal kfincs Regulation Act, 1887 (50 & 51 Vict. 0 58), s. 13 (3). If the 
person so appointed iinjicdes or mtcrnipts the chock weigher or deputy check 
weigher in 'the discharge of his duties or improporly interloies with or alters the 
weighing luaohiiie or’the taro in otder to prevent a correct account being taken 
of tho weighing and tareing, ho is guilty of an offence against the Act {ibuL, 
B. 13 ( 8 )); Coal Mines (Weighing of Minerals) Act, 1905 (5 Edw. 7, c. 9), 
B. 1 (1) ; SCO Whxtelnad v.^ Hohlairorth (1878), 4 Ex. D. 13. As to legal 
proceedings, see pp. 622 et aeq., jwaf. 

(r) Coal Mines Regulation Aid, 1887 (50 & 51 Vict. c. 58), s. 13(3); Coal 
Miues (Weighing of Minerals) Ait, 1905 (0 Edw. 7, c. 9), s. 1 ( 1 ). 

(s) Coal Minos EeguLation Act, 1887 (60 & .51 Vict. c. 58), s. 13 (4), ( 6 ). The 
court calls upon the chock weigher to show cause against his removal {ibid., 
B. 13 (4)), and may in every case moke such order as to costs as the court thinks 
fit {ibvl, s. 13 ( 6 )). It is not necessary, in order to constitute an “ interference ’* 
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1506. The Weights and Measures Act, 1878 (a), applies to all 
weights, balances, scales, steelyards, and weighing machines used 
for determining the wages payable to any person employed in a 
mine according to the weight of mineral gotten, in like maimer 
as it applies to weights, balances, scales, steelyards, and weighing 
machines used for trade (!>). An inspector of weights and 
measures is bound, once at least in every six months, to inspect 
and examine the weights, balances, scales, steelyards, and weigliing 
machines used or in possession of any person for use at any mine 
in his district, and also to make such inspection at any other time 
wlien he has reasonable causo for believing that any false or 
unjust weight, balance, scale, steelyard, or weighing machine is in 
use at any mine. He is also required to inspect the measures and 
gauges in use, but without preventing or interfering with the use 
of such as are ordinarily used at the mine (c). 

Scb-Seut. 4. — Shafts and Onilds. 

1507. 'rhe owner, agent, or manager of a mine (d) is required to 
provide at least two shafts or>outlets (e), communicating with every 
seam for the time being at work, in order to afford separate means 
of ingress and egress for persons employed in the seam, w'hether, 
the shafts or outlets belong to the same mino or to more than one 
mine (/). The shafts or outlets must not be nearer to one another 
at any given point than fifteen yards {g), and must have a com¬ 
munication between them not le.ss than four feet both in width and 
height (h) ; and proper appliances for raising and lowering persona 


with workmuii withiu the meaning of the C'oul Mines llegulation Act, 1887 (50 
& 51 Vict. c. 58), 8. l.‘i (4), tliat the acts of intorforcuco would be acts done at 
the mine {t^ykes v. liarradouyh, [1904] 2 K. U. 670). As to form of order for 
removal by justices, see Ji. v. LleweUyn, Ex parte Squire (1906), 96 L. T. 32. 
As to the euforcoment of orders of courts of summary jurisdiction, see title 
Magistratks, Vol. XIX., pp. 602 d seq. 

(a) 41 & 42 Yict. c. 49 ; see title Wkights and Measubes. 

(h) real Mines Regulation Act, 1887 (51) & 51 Vict. c. 58), s. lli (1). 

(c) Ib%d., s. 15 (2), (3), (4), (5). For the foregoing purposes of ibid., s. 1.5 (1) 
—(5), an inspector may, without any authorisation from a justice of the peace, 
exercise at or in au^' mino all such powers as he could exercise with such an 
authorisation in writing under the Weights and Measures Act, 1878 (41 & 42 
Vict. c. 49), B. 48, and all the provisions of that section, including the liability 
to penalties, apply to such inspection, but the inspector must not, in fulfilling 
his duties, impede nor obstruct the working of the mine. 

(li) “ Mine includes every shaft in the course of being sunk and every level 
and inclined plane in the course of being driven, and all the shafts, levels, 
planes, works, tramways, and sidings bom below and above ground in and 
adjacent and belonging to the mine (Coal Mines Regulation Act, 1887 (50 & 51 
Vict. c. 58), B. 75). The whole of a private lino leading from a mine to a main 
line is not a siding adjacent to the mine within the meaning of this provision 
(Anderstin v. LothyeUy Iron and Coal Co. (1904), 7 F. (Ct. of Sess.) 187). 

(e) " Shaft ” includes pit (Coal Minos Regulation Act, 1887 (50 « 61 Vict. 
c. 68), 8. 75). 

(/) Coal Mines Reflation Act, 1887 (50 & 51 Tict. c. 68), s. 16 (1) (a). - 
(if) Ibid., 8, 16 (1) (o). This provision does not apply to ony mine provided 
with two shafts sunk before January, 1865, but at that time separated by less 
than ten feet, nor to any mino begun to be sunk before the commencement of 
the Coal Mines Regulation AH, 1887 (50 & 51 Vict. c. 58), but separated by 
more than ten feet and less than fifteen yard.s {thid., s. 18). 

(A) Ibid., 8. 16 (1) (b). This provision does not apply to any mine or class o| 

H.L.—XX. 4'/, 
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Dlrlslon of 
iniiies into 
parta. 


, Skot. 1 . shaft must be kept on the works, and if not in actual use 

Coal Mines, must he constantly available (t). Not only is contravention or non- 
’ compliance with these provisions a statutory offence, but the 

Attorney-General may obtain an injunction to restrain the working 
of any mine in which any person is em|)loyed or permitted to be 
employed in contravention thereof (ft). 

Sub-Sect. 6 .— Dimsion of Minen into Paris. 

1508. Where the owner, agent, or manager has given notice in 
writing to the inspector of the district that two or more parts of 
a mine are worked separately, each such part is deemed a separate 
mine. A Secretary of State may, however, by notice served on the 
owner, agent, or manager, object to such a division as tending to 
induce an evasion or interference with the operation of the statute, 
and if the owner, agent, or manager, within twenty days after 
receipt of the notice, sends a notice to the inspector that he 
declines to acquiesce in the objection, the matter is determined by 
arbitration, and the date of the receipt of the last-mentioned 
notice is deemed to be the date of the reference (Q. 

SuB-SEor. (i.—Plana. 

PIsDi of 1509. The owner, agent, or manager is required to keep in the 

workings. j^jjg jjjjjjg accurate plan (w) sho ,ving the workings, up to 

mines excepted by order of a Secretary of Stato on actiount of the thiiiiiorts of 
the eeame or otlier exigencies affecting the mine or class of mines so long aa 
the conditions of tho order are duly observed (thtcl., s. 18). 

(t) Ihul., H. 10 ( 1 ) (c.); and see Goal Jlincs Ib'gulntiou Act, 1008 (8 Edw. 7, 
c. 53), s. 6 (b). A working minor who is lot down is bound to be brought up 
aafely, even though he comes up on his own Inisincss and not on that of hia 
master {Jirylon v. Stewart (1855), 2 Macq. 30, U. ]j.). 

(h) Coal Mines Regulation Act, 1887 (60 & 51 Viet. c. 58), s. 16 (3). Ten 
days’ notice of tho intention to apply for an injunction must bo given to the 
agent, owner, or manager (ibid., 6 . 16 (4)). No person is precluded by any 
agreement from doing acts necessary for providing a second shaft whero 
required, or liable under any contract to any penalty or forfeiture for doing acts 
necessary for complying with the provisions of the Act (tbtd., s. 17). Where not 
more than twenty persons are employed below ground at any one time in the 
whole of the different seams in connection with a single shaft the provisions of 
ibid., 8 . 16, do not apply either—( 1 ) to any working for making a communioatioit; 
between two or more shafts, or searching for or proving minornls, in the case of 
a new mine being opened; or ( 2 ) to any proved mine exemiited by order of a 
Secretary of State on the ground (a^ that the mineral proved is insufficiout to 
repay the outlay of sinking a second shaft or making a second outlet, or 
re-establishing communication with a shaft or outlet where it has become 
unavailable ; or (b) that the working in any seam has reached the boundary of 
the property or the extremity of the mineral held, and it is expedient to work 
away pillars formed jn the coulse of ordinar;^ working, notwithstanding that 
ono of tlie shafts may be out off by such worlcmg. Any mine exempted by an 
order of a Secretary of Stato is exempted from the operation of ihtd., a. 16, 
provided that the conditions of the order are duly observed, while a shaft is 
being sunk or an outlet made, or where one of the shafts or outlets has become 
unavailable for use through aeddont (Cool Mines Regulation Act, 1887 (50 & 51 
Vict. c. 68 ), B. 18). 

(1) Ibid., a. 19; compare Thorpe v. Davies, [1908] 2 K, B. 750. The pro- 
viaiQUB with respect to arbitration are contained in tho Coal Mines Regulation 
Aot»' 1887 (60 $ 51 Vict. c. 58), s. 47. 

(n»)/‘ Flan” includes a coot or tracing of any oiiginol plan (Coal Mines 
Regmaiion Act, 1887 (50 & 51 Vict. c. 58), s. 75). 
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a date not more than three months previously, with regard to the 
surface; the position, extension, and direction of every Enown fault 
or dislocation of the seam, with its vertical throw; and the 
general direction and rate of dip of the strata, together with a 
section of the strata suul through, or, if that be not reasonably 
practicable, a statement of the depth of the shaft with a section 
of the seam (n). He is also bound to produce the plan and 
section when requested by the inspectoi, and to mark the workings 
of the mine thereon, and the inspector may make a copy of anj 
parts of the plan and section for official purposes only(o), Phe 
inspector may also, by notice in writing, require the owner, agent, 
or manager, to make, within a reasonable time, at the expense of 
the owner, an accurate plan and section (p) showing the above* 
mentioned particulars, and failure to comply with this requirement 
within twenty days after such requisition, or such further time as 
may be allowed by a Secretary of State, is a statutory offence (q). 


Suu-Sect. 7. —Abandoned Mines. 

1510. It is the duty of the owner of any mine the working of 
which has been abandoned or discontinued, at whatever time thp 
abandonment or discontinuance (r) occurred, and of every person 
interested in the minerals, to cause the top of the shaft and every 
side entrance to bo securely fenced in order to prevent accidents («). 
Subject to any contract to the contrary the owner is liable, as 
between himself and any other person interested in the minerals, 
to carry this provision into effect, and to pay all expenses incurred 
by such other person in doing so {t). 


(n) Coal Mines Eogulatioii Act, 1887 (50 & 51 Vkt. c. 58), s. lUtl); Coal 
Mines Eogulation Act, 1896 (59 & 60 Viet. c. 43), s. 3. 

(o) Goal Minos Eegiilation Act, 1887 (50 & 61 Viet. c. 58), s. 34 (2). 

( p) The scale of toe plan must be not less than the Ordnance Survey of 
tweaty-hve inches to the mile or the same scale os the plan for the time being 
in use at the mine Ubid., a. 34 (3)). 

(*/) Ibid., s. 34 (3), (4). It is also an offence if the owner, agent, or manager 
fails, or wilfully refuses, to produce or allow the plan or soction to bo examined; 
or withholds any portion thereof ; or refuses to mark the state of the workings 
thereon; or conceals any part of those workings ; or produces an imperfect or 
inaccurate plan or section, unless ho can show that he was ignorant of the con¬ 
cealment, imperfection, or inaccuracy. The notice in writing requiring the plan 
to he made at the owner’s expense may be given by an inspector whether a 
penalty for the above offouce has or has not been inflicted {ibid., s. 34 (3)). As 
to legal piweedings, see pp. 622 ef aeq., post. 

(f) As to notice of abandonment and reopening, see p. 608, post. 

(sj Coal Mines Eegulation Act, 1887 (50 & 51 Viet. c. 58), s. 37 (1); see, 
further, title Boundabies, Fences, and Pabty Walls, Vol. HI, p. 130, The 
provision applies to mines abandoned before the passing of the Act; see Stott v. 
Dickinson (1876), 34 L. T. 291. 

{t) Coal Mines Begubition Act, 1887 (50 Jb 51* Viet, c. 58), s. 37 (1). The 
provision does not exempt persons from liability under o^er Acts {0id., 
B. 37 (3)). It is an offence against the Act if any person fails to act in con¬ 
formity with this provision, or if any occupier of land or other person wilfully 
obstructs the owner of a mine or any other person interested as aforesaid (see 
the text, supra) in doing any act necessary in order to comply with it {ibid., 
B. 37 f2), (4)). As to the meaning of “ person interested in me minerals,” see 
note (/), p. 626, post. As to legal proceedings, sec pp. 622 et aeq., past. 
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16 U. The owner of the mine or seam must, within three months 
of its abandonment, send to a Secretary of State (1) either the 
original working plan of the mine or seam or an accurate copy 
thereof, made by a competent draughtsinjin and showing the boun¬ 
daries of the workings, including the working faces and all headings 
in advance thereof, up to the time of abandonment; the pillars of 
coal or other mineral remaining unworked ; the position, direction, 
and extent of every known fault or dislocation of the seam, with its 
vertical throw; the position of the workings with regard to the 
surface boundary; the general direction and rate of dip of the 
strata; and a statement of the depth of the shaft from the surface 
to the seam abandoned ; and (2) a section of the strata sunk 
through, or, if that is not reasonably practicable, a statement of the 
depth of the shaft with a section of the scam(iO* The plan and 
section are to be preserved by the Secretary of State, but, until the 
expiration of ten years from the time of the abandonment, no 
person is entitled to see the plan, when so sent, without the consent 
of the owner or the licence of a Secretary of State, which may not 
be granted unless he is satisfied that the inspection thereof is 
necessary in the hiterestB of safety (a). A.ny person having, for the 
time being, the custody or possession of any plan or section of aii 
abandoned mine or scam may be required by order of the High 
Court, on the application of the Secretary of State, to produce it to 
him for the purpose of inspection or copying (h). The owner of a 
mine or seam who fails to comply with the foj'ogoing jirovisions is 
guilty of a statutory offence and is liable to a line not exceeding 
X*30 (tf). 

Sub-Sect. 8.— Managemml. 

1512. Every mine, with certain exceptions (d), must he under a 
manager, who is responsible for its control, management, and direc¬ 
tion. The owner or agent is bound to nominate himself or some 
other person as manager and to send written notice of the name 
and address of such manager to the inspector of the district (e). 

(«) Coal Mines Ptegulation Act, 1896 (59 & (iO Viet. c. 43), a. 4 ( 1 ) (i.). The 
accuracy of the plan, which must be on a scale of not le^s than that of the 
Ordnance Survey of twenty-five inches to the mile or on that of the ]ilan used at tlie 
mine when abandoned, must bo certified by a surveyor or other i>orson approved 
by an mBi)ector of mines (thtd.). The owiKsr must also, within three months of 
the abandonment, send to tho msj)cet(»i', on behalf of a Secretary of State, a 
correct return specifying particulars respecting the number of persons employed, 
the iniantity of mineral wrought, and the number of days in each month on 
which coal or ironstone has been drawn during the period which lias elapsed 
since the expiration of the year covered by tlio last annual I'eturn (Uonl Mines 
Kegulation Act, 1887-(oO & 51 Viet c. 58), s. 38 (3), s. 33, and Sched. TTL). 

(a) Coal Mines llegulation Act, 1896 (59 & 60 V'lct. c. 43), s. 4 (1), (2). 
hi Ibid., s. 4 (2). 

(c) Coal Mines l^gulation Act, 1887 (50 & 51 Viet, c 58), s. 38 (4). By 
ibw., s. 38(5), a complaint or hifurmution may be made or laid at any time within 
she months after the abandonment, or after service on the owner of a notice to 
comply with the requirements of ibtd., e. 38, whichever last happens. It is 
Btt£9oient that the notice should call attention to ibid., s. 38, without specifyuig its 
particular requirements {Stokes v. Hill, [1901] 1 K B. 493). As to legal 
proceedings, see pp. 622 et seq., post. 

(d) For tlie exceptions, see p. 605, note ( pod. 

(e) Coal Mines Begulation Act, 1887 (50 & 51 Viet. c. 58), s. 20 ( 1 ). 
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Only a person for the time being registered as the holder of a first- Bw». l. * 
class certificate under the Coal Mines Regulation Acts (/) is qualified Goal 
to be a manager (< 7 ); and the owner and agent of any mine which — 
is worked for more than fourteen days in contravention of these 
provisions are each liable to a fine not exceeding £50, and a 
further fine not exceeding ;£10 for every day during w'hich the mine 
is so worked (/i). The owner, however, is not so liable if he can 
prove that he has taken all reasonable means to prevent such 
contravention (i); and if, for any reasonable cause, there is for the 
time being no certificated manager, the owner or agent may appoint 
any competent person not so qualified as manager for two months, 
or until such person has had an opportunity, in the district in which 
the mine is situated, of obtaining a certificate by examination, and 
must send his name and address to the inspector (f). Daily personal 
supervision must be exercised in every mine, either by the manager 
or by an under-manager (A) nominated in writing by the owner or 
agent (1). 

1513. If any certificated mauagcir or under-manager is repre- Oanceliation 
seated to a Secretary of State by an inspector (vi) or otherwise to manapr’a 
be unfit for the discharge of liis duties on account of incoinpeteney 
or gross negligence, or has been convicted of an offence against tho 
Coal Mines Eegulutiou Acts {/), the Secretary of State may order a 

(/) Seo note (tl), p. 593, ante. 

(j() Coal Mines Rogulation Act, 1887 (50 & 51 Viet. c. 68 ), s. 20 (2). Tho 
qualificutioii for receiving a or sccoml-olfiss ceitilicutc of coiii- 

jioteiiey is five years’ priicticiil e.'cpeiicuco, in a iimio (ttnd., s 23 (1)), or 
three years’ such practical oxporionco, anil ('it)icr tlie holding of a diploma 
in scientific and mining training after a course of at least two years at any 
umverbity, univorf-ity college, luining school, or other educational institution 
approved by a Socrctary of Htato, ortho holding of a degree of any umvoisity 
so approved which melmlos scientific and mining buhjeets ((’oal Miiioa Regula¬ 
tion Act (1887) Amciidincnt Act, 1903 (3 JCdw. 7, c. 7), a. 1 ). Coitificatos aro 
granted by a Socrotary of Stato to applicants who havo given satisfactory evi¬ 
dence of sobriety, experience, ability, and general good conduct, and have been 
reported by examiners to have passed the examination satisfactorily (Coal Minos 
llegulatioii Act, 1887 (50 & 51 Yict. c. 58), s. 2(5 (IJ). The e.xnmin.ition and 
qualifications of applicants for a second-clan's cortiiieato must bo siiitablo for 
practical working mmois {thul., s. 21 (2)). Provision is made for tho appoint¬ 
ment of examiners and making lules for the conduct of examinations and 
incidental matters ss. 23 (2), (3), 21, 25). All holders of eortiticutes ui'd 

registered {ibtd„ a. 2 B ( 2 )). 

1 A) Ibid., 8 . 20 (3). As to legal proceedings, see pp (522 et aeq., jiost. 
t) Coal Mines Regulation Act, 1887 (50 & 51 Vict. c. 58), s. 20 (3) (a). 

3 ) Ibid., s. 20 (3) (b). Mines employing not more than thirty pcr.sons below 
ground are exempted from these provisionB unless tho inspector of tho district 
requires, by notice in writing served on the owner or agent, that a mine should 
be under the control of a manager {titd., s. 20 (3) (c)). 

(A) Such under-manager must bold a first-class or second-class certificate, aud 
in the absence of the manager has the same responsibility as the manager 
{ibid., B. 21 (2)). Certificates of service having th 6 same effect as second-class 
certificates could be granted to persons exercising the functions of under¬ 
manager at or prior to tho passing of the Act {tbvi., s, 80). The nomination of 
the under-manager does not affect the personal responsibility of tho manager 
(ibid., B. 21 12)) Contractors for minerals and persons employed by them are 
not eligible lor the jiost of manager or under-manager ( 16 /d., s. 22 )). 

(/) Ibid., a. 21. 

(m) As to inspe(fi:ors, see pp. 008 et aeq., jiioat. 
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public inquiry into hie conduct at such place and before such county 
court judge, metropolitan police magistrate, stipendiary, or other 
person or persons (alone or with assessors) as he may appoint (n). 
Tlio person or persons so appointed, whp are termed “ the court,” 
have, for the purposes of the inquiry, all the powers of a court of 
summary jurisdiction and also of an inspector under the Coal 
Mines itegulation Act, 1887 (o). The court has power to cancel or 
suspend the certificate of the manager or under-manager if it finds 
that he is unfit for the discharge of his duties through gross 
incompetency or negligence or his conviction of an offence (p), 
against the Coal Mines Regulation Acts (q), and such cancellation 
or suspension is recorded on the register of holders of certificates (r). 
Orders of the court as to the costs and expenses of the inquiry are 
enforceable by any court of summary jurisdiction as if such costs 
and expenses were a fine imposed by it (s). 

1514. The Secretary of State may at any time renew or restore 
any cancelled or suspended certificate on such terms as he thinks 
fit, and cause the renewal or restoration to bo recorded in the 
aforesaid register (t). Any person proving to the satisfaction of a 
Secretary of State that he has lost or has been deprived of his certifi¬ 
cate without fault on his part can, on payment of such fee as the 
Secretary of State directs, obtain a copy thereof certified by the 
person keeping the register, and any copy purporting to be so made 
and certified has all the effect of the original certificate (?t). 

Simi-Sfat. 9. - Returns. 

1515. The owner, agent, or manager of every mine is required to 
send to the inspector of tlie district, on or before the 21st January in 
every year, a correct return for the year ending on the iJlst December 
preceding, with respect to the persons ordinarily employed, the 

(n) Coal Muios Eogulation Act, 1SS7 (.50 & 51 Vjct. c. 58), s. 27 (1). 

(o) Ibid., 8. 27 (8). Pnjvisfioiis are made by ibid., ss. 27, 28, for the conduct 
of the iuqiiiry generally, including the pummoning of witnesses and the pay¬ 
ment of costs, and also for the remuneration of the court and asst'ssors (tbid,, 
R. 28 (2), (3)). As to the powers of inspectors, see p. 609, post. As to courts of 
Hiimmary jurisdiction, see title ArAOiSTliATBS, Vol. XIX., pp. .567 et aeq. 

(p) Ibid., a. 27 (6). The court sends to the Secretary of State a full report of 
tho case with its opinion thereon, and .such report of or extracts from the 
evidence a.s it thinks lit (»5i<f., s. 27 (6)). The court can require the manager 
or undor-raonager to deliver up his certilicato under a penalty of XlOO (ibid., 
6.27(7)). 

(q) See note (ti), p. 693, ante. 

(r) Coal Mines Regulation Act, 1887 (50 & 51 Viet. c. 58), s. 29 (1). 

(*) Ibid., s. 28 (d). As to enforcement of orders of court of summaiy 
jurisdiction, boo title MaoistRATES, Vol. XIX., pp. 602 et sea. 

{t) Coal Minos Regulation Act, 1887 (50 & 51 Viet. c. 68), s. 20 (2). As to 
forgery of aud other offences connected with such certificate, see ibid., a. 32; 
title CniiiiNAL Law and Skocedurk, Vol. IX., pp. 761, 762. 

. (a) Coal Mines Regulation Act, 1887 (50 & 51 Vict c. 58), s. 30. The expenses 
incurred hy a Secretary of State in canying the provisions as to certificates into 
^ect are defrayed out of moneys provided hy Parliament, and all fees payable 
OT applicants for examination or for copies of certificates are paid into the 
Exchequer as the Treasury directs (ibid., s. 31 (1), (2)). The Home Secretary 
is charged with tho admimstration of the statutory regulations relating to mines; 
Bee title Constitutional Law, Vol. VII., pp. 82, 83. 
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quantity of mineral wrought, the number of days in each month in Sjmt. i. * 
which coal or ironstone has been drawn, and the methods of ven- Coal lUnes. 
tilation (a), and such return must be in the prescribed form (i). The ““ 
return must also include a*statement containing such particulars as 
the Secretary of State may prescribe of all accidents which occurred 
in or about the mine during the year, and disabled, for more than 
seven days, any person employed from working at his ordinary 
work(c); and where any lino or siding, not being part of a railway 
within the meaning of the Railway Employment (Prevention of 
Accidents) Act, 1900 (d), is used in connection with a mine or 
quarry, these provisions have effect, so far as regards accidents to 
persons employed by or on behalf of the owner of the mine, as if 
the line or siding were i)art of the mine (e). 

1516. The Secretary of State may publish the aggregate results Pubiu'atioa 
of the returns with resj)ect to any particular county or inspoctor’a returns, 
district, and any individual return except such part as relates to the 
quantity of mineral gotten or wrought, but the publication of such 
part of the return mui't not be made without the consent of the 
person making the return or of the owner of the‘mine (/). No 
person, except an inspeclor or Secretary of State, or any body of 
commissioners incorporated by Act of Parliament for the drainage 
of mines, and authorised to assess and levy rates in respect of the 
mineral gotten from such mines, may, without such consent, see 
such part of any return (^). 

1617. Where any accident occurs in or about any mine, above or Notice of 
below ground, which causes loss of life, or any fracture of the head accident, 
or of any limb, or dislocation of a limb, or any other serious 
personal injury, to any person employed, or is caused by any 
explosion of gas or coal dust, or any explosive, or by electricity, or 
by overwinding or any other such special cause as the Secretary 


(a) The rotimi as to ventilation is not requii-ecl (unless nnd until a Soerotniy 
of State otherwise presciibos) in the case of a mine which is not required to be 
under the control of a cortilioated maiiapjer (t/ud., a. .l;! (1)), i.e., a mine in which 
not more than thirty persons are employed below ground, and as to which no 
notice requiring it to lie under the control of a manager has been served by the 
inspector (see Coal Mines Regulation Act, 1887 (50 & 51 Viet. c. 58), ss. 33 (1), 
20 (3) (c); and note (/), p. G05, mite). 

(5) Ac., the form in tho Coal Minos Regulation Act, 1887 (50 & 61 Viet. c. 58), 
Sched. III., or such other form as a Secretary of State mav from time to time 
prescribe (s. 33 (1), Sohod. HI.). The iiispeotor of the district is bound, on 
behalf of the Secietary of State, to furnish forms for the purpose of the returns 
required on application s. 33 (2)). 

(c) Ibid,, s. 33, Sched. III., amendeil by the Notice of Accidents Act, 1906 (6 
Edw. 7, c. 53), s. 1. For provisions as to coroners’ inquests on deaths from 
aooidents in mines, see title Cobonees, Vol. VIII., pp. 245, 246. 

(d) 63 & 64 Viet. o. 27. 

(c) Coni Minos Regulation Act, 1887 (30 & 61 Vict. c. 68), s. 33, Sched. III., 
amended by the Notice of Accidents Act, 1906 (6 lidw. 7, c. 63b s. 1. By the 
Coal Mines Regulation Act, 1887 (50 & 61 Vict. j. 58), a. 33 (4), every owner, 
agent, or mana^ger failing to comply with the foregoing provisions, or making 
any return which is to his knowledge false m any particular, is guilty of a 
statutory offence. As to legal procci^ings, see pp. 622 ef sen., post. 

(/) Coal Mines Regulation Act, 1887 (50 & 61 Vict. o. 68), s. 33 (3). 

( 17 ) Ibid, • 
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of State s])eeilieH by order Qi), and causes any personal injury what< 
soever to any person employed, the owner, agent, or manager must 
forthwith send notice in writing of the accident, and of any loss 
of life or personal injury caused therebj^, to the inspector of the 
district in such form and accompanied by such particulars as the 
Secretary of State prescribes (t). 

If any such personal injury results in the death of the injured 
person, notice must bo sent to the inspector within twenty-four 
hours after such death comes to the knowledge of the owner, agent, 
or manager (j). 

Where loss of life or serious personal injury has immediately 
resulted from an explosion or accident, the place where the explosion 
or accident occurred must be left as it was immediately after the 
explosion or accident for at least three days after the sending of the 
notice or until the visit of an inspector (whichever first happens), 
unless compliance with this provision would tend to increase or 
continue a danger or impede the working of the mine (A;). 

1518. The owner, agent, or manager of every mine must, within 
two months, give notice to the inspector of the district of the 
commencement of any working for the purpose of opening a new 
shaft for or a seam of any mine; the abandonment or discon¬ 
tinuance of the working (1) of a shaft or seam; or the recommence¬ 
ment, after abandonment or discontinuance for more than two 
months, of sucli working; or of any change in the name of any 
mine, or in the namo of the owner, agent, or manager of any 
mine, or in the prineijjal officers of any incorporated company 
which is the owner of a mine (w). 

Soii-yECi'. 10 .—rnspeciors and Court of Inquiry. 

1519. A Secretary of State may from time to time appoint any 
fit persons as inspectors of mines, and may assign them their 
duties, awarding them such salaries as the Treasury may approve : 
notice of each such appointment must be published in the Ijoudon 
Gazette (n). A Secretary of State may also remove any such 
inspector (a). 

(/i) See note (h), p. 627, posf. 

(t) Coal Mines llegulation Act, 1887 (50 Jc .'ll V^ict. c. 68), s. 05, amended by 
the Notice of Accidents Act, 1906 (6Edw. 7, c. 56), s. 2 (1). 

{j) Coal Minos llegiilation Act. 1887 (50 & 51 Vict. c. 58), s. 35 (3). Failure 
to act in compliance with this pnivision is a statutory offence (tdtd., s. 35 (4)). 
As to inspectors, see the text, m/ra, and p. 609, post. As to legal proceedings, 
SCO pp. 622, ei seq., post. 

{k) Coal Mine.*! Keguliition Act, 1887 (50 & 51 Vict. c. 58), s. 3d (2). 

(/) As to abandonment, see p. 603, atifs. 

(m) Coal Mines Begulatioii Act, 1887 (60 & 51 Vict. c. 58), s. 36. Failure to 
give such notice is a statutory offence (tbfd.). As to legal proceedings, see 
pp. 622 et aeq., pi'St. , 

(«) Coal Mines lleguletion Act, 1887 (60 & 61 Vict. c. 58), s. 39 (1), (2). In 
the appointment of insjiectors in Wales and Monmouthshire, among candidates 
otherwise equally qualified, persons having a knowledge of the Welsh language 
miist bo prefoircd {ibid, ; compare the similar provision with regard to factory 
inspectois as stated in title Facxoeies and Shops, Vol. XIV., p. 629). By 
Coal Mines Eogulation Act, 1887 (50 & 61 Vict. c. 68), s. 39(3), “the 
inspector of a district ” moans the inspector who for the time Ming is assigned 
to the dibtiict or portion of the United Kingdom with reference to which the 



Part XII.— Statui^ry ReoulatioM 01* Mines. 


609 


No person who practises or acts as, or is a partner of any person Sect, i* 
who practises or acts as, a land agent or mining engineer, or as a Coat MIhbb. 
manager, viewer, agent or valuer of mines, or arbitrator in any 
difference arising between owners, agents, or managers of mines, or mcUgibie for 
is otherwise employed in or about any mine, or is a miner's agent appointment, 
or a mine-owner (whether the mine is one to which the Coal Mines 
Regulation Act3(o) apply or not), may act as an inspector, nor 
may an inspector be a partner or have any interest, direct or 
indirect, in any mine in the district under his charge (p). 

1520. An inspector of mines has power to make any examination Powers of 
and inquiry necessary for ascertaining whether, in the case of any 

mine, the statutory provisions relating to matters above ground or 
below ground are complied with; to enter, inspect, and examine 
any mine, and every part thereof, at all reasonable times by day 
and night, but without impeding or obstructing the working; to 
examine and inquire into the state and condition of any mine, or 
any part thereof, the ventilation, the sufficiency of the special rules 
for the time being in force, and all matters and things connected 
with or relating to the safety of the persons employed therein or in 
any mine contiguous thereto, or the care and treatment of hordes 
and other animals; and to exercise all other powers necessary for 
carrying the Coal Mines Regulation Acts ( 0 ) into effect (g). 

1521. If in any respect not expressly provided against by the Coal Duties of 

Mines Regulation Acts (o), or by any special rule, any inspector finds ‘“speotors: 
any mine or part thereof, or any matter, thing, or practice con- t'> give notice 
nected therewith, or with the control, management, or direction of = 

the manager, to be so dangerous (/•) or defective as to threaten or 

tend to the bodily injury of any person, he may give notice in 
writing to the owner, agent, or manager, stating the particulars in 
which he considers the mine or any part thereof, or any matter, 
thing, or practice, to be dangerous or defective, and requiring them 
to be remedied, and unless they are remedied forthwith ho must 
report the matter to a Secretary of State (s). An owner, agent, or 


term is used. Any person appointed or acting as inspector under the Metiilli- 
forous Minos llegulation Act, 1S72 (,‘J5 «S 3C Vict. c. 77) (seo pp. G'i-I, 023, /wt), 
if directed by a Secretary of State to aot as an inspector under tho (?o«l Mines 
llegulation Acts (see note (rf), p. 593, antr), may so act, and shall bo deeineil to 
be an inspector thereunder (Coal Mines Eognlation Act, 18S7 (50 & 51 Vict. 
c. .'> 8 ), 8. 39 (4) ). Tho salanos of inspectors and tho expenses mcuired by them 
or by a Secretary of State are paid out of moneys provided by Parliament (li/d., 
B. 39 (5)). 

t o) See note (d), p. 593, ante. 

p) Coal Mines llegulation Act, 188" (50 & 51 Vict. c. 58), s, 40. 

7 ) Ibid., B. 41. Wilful obstruction of an inspector in the execution of liis 
duty, and refusal by an owner, agent, or manager to furnish kirn with the 
necessary means for making any entry, inspcctii^ii, examination, or inquiry, is a 
Btatutory offence (ibtd.). As to special rules, see pp. 619 et teq., post 
(r) As to danger caused by the condition of a neighbouring mine, see II. v. 
8 pon Lane Colliery Co. (1878), 3 Q. P. J). (m3; Coal Mines Begulation Act, 
1887 (60 & 61 Vict. c. 58), s. 49, r. 7; and see p. 614, post. 

(«) Coal Mines Regulation Act, 1887 (50 & 51 Vict. c. 68 ), s. 4‘2 ( 1 ). As to 
inspection of mines teforo and during shifts, end wheu found to be dangerous 
by reason of gas, see pp 612, 614, post. ^ 
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mantigcr who objects to remedy the matter complained of may, 
within ten days after receipt of the notice, send his objections in 
writing to a Secretary of State, in which case the matter is deter¬ 
mined by arbitration (f), the date of thg receipt of the objection 
being deemed to be the date of the reference (u). Failure to comply 
with the requisition of the notice, or, in the case of an arbitration, 
with the award, is a statutory offence, the notice and award being 
respectively deemed to be written notice of the offence (a). No agree¬ 
ment can preclude any person from complying with these pro¬ 
visions, and such compliance cannot give rise to any forfeiture or 
penalty (6). 

Every inspector of a district is required to make an annual 
report of his i)roceeding8 during the preceding year to a Secretary 
of State to be laid before both Houses of Parliament (c); and where 
an explosion or accident has caused loss of life or personal injury 
to any person in a mine, a Secretary of State may at any time 
direct an inspector to make a special report thereon (d), and may 
publish such report as aforesaid, at such time and in such manner 
as he may think fit (c). 

1522. A Secretary of State has power to appoint a competent 
person, and any person or persons possessing legal or special know¬ 
ledge to act as assessor or assessors, to hold a formal investigation 
of any explosion or accident (/). The person or persons so 
appointed (who are termed “ the court ”) are required to hold such 
investigation in open court in the manner and under the conditions 
which they deoju most effectual for ascertaining the causes and 
circumstances of the explosion or accident and enabling them to 
report thereon to the Secretary of State, and are invested with all the 
powers of a court of summary jurisdiction (ff) when hearing infor¬ 
mations for offences against the Coal Minos Regulation Acts (h) and 
all the powers of an inspector (?) under those Acts (k). The court is 


(it) Under the Coal Afiiies Ecgulution Acta, 1887 (50 & 51 Viet. c. 58), s. 47, 
anti 1896 (59 & 60 Viet. c. 43), p. 2. The arbitrator’s duty under thowo 
provisions is only to determine whether the matter entails danger and not what 
18 the proper remedy, nor to direct its adoption (lie AriitraJtion betweai Unretary 
of State for Home Department and Fletcher (1887). 18 Q. B. D. 339, C. A.). 

(m) GOiil Mines Ilcgulation Act, 1887 (50 & 61 Viet. c. 68), s. 43 (2). 

(aj Jlnd., H. 42 (3). The court may adjourn any proccodinga Wore it for 
punishing the offence if satisfied that the owner, agent, or manager has taken 
active measures for complyiiig with the notice or award, but has been unable 
with reasonable diligence to complete tho works, and, if the works are completed 
within a reasonable time, no penalty will bo inflicted (ibid,). 

! l) Ibid., ’b. 42 (4). 

c) Ibid., 8 . 43. 

d) Ibid., 8 . 44. 

e) Goal Mines Begnlation Act, 1887 (50 & 51 Viet. c. 58), s. 46. 

/) IbuL, B. 45 (1). As to boiler explosions, see title Factories and Shops, 
VO . XIX., pp. 474, 475. 

i 0) See title Maqibtratss, Vol. XIX., pp. 58 et seq. 
a) See note (d), p. 59S, ante, 
i ) See pp. 608, 609, onte, and the text, infra. 

h) Goal Mines Begnlation Act, 1887 (60 & 61 Viet. c. 68), s. 46, (2), 
(3), (6). The Secretary of State may publish the report of the court (tlnd., 
I. 46). 
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also empowered to enter and inspect places and buildings when neces¬ 
sary ; to summon witnesses and order production of books, papers, 
and documents; and to administer oaths and require persons 
examined to make and sign declarations of the truth of their state¬ 
ments under examination (/). All expenses incurred in connection 
with such an investigation, including the remuneration of any 
^sessor, are deemed part of the expenses of the Secretary of State 
in the execution of the Coal Mines Regulation Acts(nO' 

Sod-Sect. 11 .—Qmeral Bule$ aa to SaJ'Hy. 

1623. Certain general rules («) to provide for the safety of mines 
must, so far as reasonably practicable (o), be observed (p) in every 
mine; contravention of or iiou-compliance with these rules by any 
person is a statutory offence ( 7 ); and if any person contravenes (r) 
or does not comply with any of such general rules the owner (s), 

(Z) Coal Minos Eegulation Act, 1887 (50 & 51 Yict. c. 58), s. 45 (3) (a), (b), 
(c), (d). Witnesses are allowed the same expenses as are allowed to witnesses 
attondinff before a court of recoid, disputes as to amoiuit being referred to a 
master of the High Uourt {ibid,, s. 45 (4)). iVny poi son who, without reasonable 
excuse, foils to cxiinply with any suinuious or rei^uisition of the court after 
having his expenses tendered to hnu, or pi events 01 impedes tbe court in tlie 
execution of its duty, is liable to a tine not exceeding £10 for every offcnco, and, 
on failure to comply with a requisition for making any retui n or producing any 
document, to ailno of £10 for every day that the failiiio continues 8.45 (7)). 

fm) Ibid., s. 46 (6). 

\n\ These rules are contained in the Coal Mines Eegulation Act, 1887 
(50 & 51 Viet. c. 58), s. 49, rr. 1—.3!), as amended by the Coal Mines Eegnl.i- 
tion Act, ISih) (59 & (50 Viet. e. 43), ss. 5, 6. Tho Coal Mines Eegulation Act, 
1887 (50 & 51 Vict. c. 58), repealed (by ibtd., s. 8-1, Schod. 1\^), tho Coal Mines 
Eegulation Act, 1872 (35 & 30 Vi<l. c. 76), tho ytratilied Ironstone Minos 
(Gunpowder) Act, 1881 (14 & 45 Vict. c. 26), and tho Coal Mines Act, 1886 
(49 & 50 Vict. c. 40). Tne (\):il Minos Eegulation Act, 1872 (35 & 36 Vict. 
c. 76), s. 61, contained general rules similar to, but not identical with, the 
general rules contained in tho Coal Mines Eegulation Act, 1887 (50 & 51 Vict. 
c. 58). Many of the decisions cited in tho notes, infm, and to pp, 612—622, 
which are d.itod before 1887, are docisious upon expressions in tho Coal 
Mines Eegulation Act, 1872 (35 & 36 Viet. c. 76), s. 51, or in the Metalliferous 
Mines Eegulation Act, 1872 (35 & 36 Vict. c. 77) (see p. 624, peat), similar to 
those contained in the Coal Mines Eegulation Act, 1887 (50 & 61 Vict. c. 58), 
B. 49, and are citeil as a guide to tho meaning and effect of such expressions. 

( 0 ) These words refer to difficulties of engineering and the like, not to tho 
question whether obedience is practicable, if tho mine is to yield a profit ( IVales 
v. Thmnas (1886), 16 Q. B. J). 340, 347). 

(p) The general rules must be observed in addition to the special rules (see 
pp. 619 et aeq.,post), except in some specified cases where the special rules are 
inc.onBiBtent therewith (see note (i), p. 621, jwat). Eve^ person must obey such 
directions as are given to him with a view to comply with the general and special 
rules (Coal Mines Eegulation Act, 1887 (50 <& 51 Vict. c. 58), & 49, r. 36). 

(j) Coal Mines Eegulation Act, 1887 (50 & 51 Vict. c. 58), s. 50. As to 
penalties for these statutory offences, sea p. 623, posf. Working miners are, it 
seems, liable for broach of tho general rules {Frecheville v. Souden (1883), 48 

L.T.ei2)- 

M As t.o contravention, see Stokea v. MUchemi, [1902] 1 K. B. 857. 

\a) One of several co-ownors may be separately liable {R. v. Brown 
(1867), 7 B. & B. 757j Baker v. Carter (1878), 3 Ex. D. 132). An owmor is not 
liable for an accident duo entirely to the negligence of the manager if thb 
owner has taken all ^sonable care to appoint a quaKfied manager {Wutkhia v. 
Naval Gdlienj Co (1897), JM, [1911] 2 K. B. 162, C. A.; and see Baddd^ v. 
Granville {Earl) (1887), 19 Q. B. D, 423). ^ 
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agent (0, or manager (it) is each guilty of such offence unless 
- he can prove that he has taken all rea.sonable means (v), by 
publishing and to the best of his power enforcing such rules as 
regulations for working the mine, to pyovent such contravention 
or non-compliance (w). 

1524. An adequate amount of ventilation must be constantly 
produced to dilute and render liarmless noxious gases to such extent 
that the working places of the shafts, levels, stables, and w’orkings of 
tho mine, and the travelling roads are in a fit state for working and 
passing therein (a;). Ventilation must be continuous (a) and extend 
over such parts of the mine as must be ventilated to ensure safety 
at the working places and travelling roads (ft). Where a fire is used 
for ventilation, tho return air, unless so diluted as to be non- 
inflammable, must bo carried off clear of the lire by a dumb drift 
or airway ; and where a mechanical contrivance for ventilation is 
introduced it must be in such a position and under such conditions 
as tend to ensure its being uninjured by an explosion (c). 

1525. A station or stations must be appointed at the entrance of 
the mine (d) ov of its different parts (<;), and a competent person or 
persons (not being contractors for getting minerals) must be 
appointed by the owner, agent, or manager for the purpose of 
in.specting, within such time, immediate!;; before the commence¬ 
ment of each shift, as may be fixed by the special rules of the 
mine (/■), every part of the mino, situate beyond tlie station or each 
of the stations in which workmen are to work or pass during 
that shift ((/), and ascertaining the condition thereof so far as the 
presence of gas, ventilation, roof and sides, and general safety are 


(t) Ah to the liability of an agent of a mine under tho control of a certificated 
Tnanagor, see Wynm v. Forrtster (1ST!)), 5 0. P. D. 301 ; Stokes v. Miteheaon, 
[1902] 1 K. li. 857. 

(if) Ah to tho position of a inaimgcr, .v'o Howells v. Wynne (1863), 1.1 U. H. 
(n. s.) 3; Howells v. Landorc Steel Co, (1871), L. II. 10 Q. 1$ 62; Hall v. 
llopwood (1880), 49 L. J. (.«. c.) 17; Jones v. Robson, [1901J 1 K. li. 673. 

(f) As to taking rensonable moans, see Hell v. Britee (1891), 55 J. P. 535 ; 
Anderson v. Atkinson (1908), 99 L. T. 22, and see iioto (f), p. o97, ante. 

{w) Coal Mines Regulation Act, 1887 (50 & 51 Viet. c. 58), s. 50. As to an 
action for dnmagos for injury caused by an explosion, seo Britannic. Men!' /r 
Coal Co., TAd. v. David, [1910] A. C. 74. 

(t) Coal Minos Regulation Act, 1887 (50 & 51 Viet. c. 58), e. 49, r. 1. 
Jbid., r. 1, also provides that at least once u month in tho case of mines required 
to be under tho control of a certificated manager (see p. 604, ante) tho quantity 
of air in tho respcctivo splits or ouiTonts shall be measured and tho rosuft 
entered in a book kept at tho mine; see Siohes v. Mitcheson, suimi; Brough 
V. /W/oy'(1868), L. R. 3 Q. B. 771. 
la) Knowles v. Dieikinson (1860), 2 E. & B. 705. 

(b) Brough v. Jlom/ray, siijira. 

(c) Coal Minos Regulation Act, 1887 (50 & 51 Viet. c. 58), s. 49, it. 2, 3. 

(a) Ibid., H. 49, r. 4. A batometor and tbennometer must be placed in con¬ 
spicuous pohitions abovo ground near the entrance to the mine (ibid., s. 49, r. 33). 

S e) Seo p. 602, ante; Wales v. Thomas (1886), 16 Q. 33. D. 340, 348. 
f) See pp. 619 et seg., post. 

g) Two or moro shifts succeeding one another without an interval are 
regarded 03 one shift (Coal Mines Regulation Act; 1887 (60 & 51 Viet. c. 58), 
6. 49, r. 4 (i.)). As to the liability of a mine owner under this rule, see Black v. 
Kifb Cbal Co., [190f!]! S C. 162. 
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concerned; and no workman may pass beyond such station until 
the part of the mine beyond it has been examined and stated to be' 
safe. Such inspection must be made with a locked safety lamp (/t), 
except in the case of any.mine in which inflammable gas has not 
been found within the preceding twelve months (i), and must extend 
to all working places in which work is temporarily stopped within any 
ventilating district in which the men have to work (j). A report (A:) 
specifying the results of such inspection must then be recorded 
without delay in a book (1), kept for the purpose and accessible to 
the workmen, and must be signed by, and, so far as the same does 
not consist of printed matter, be in the handwriting of, the peraon 
who made the inspection {m), A similar inspection must be made 
in the course of each shift of all parts of the mine in which workmen 
are to >\ork or pass during that shift, but a report need not be 
recorded («). 

A competent person or persons appointed by tlie owner, agent, 
or manager must, once at least in every twenty-four hours, 
examine the state of the cxiernal parts of the machinery, the state 
of the guides and conductors in the shaft, the head gear, ropes, 
chains, and other similar appliances in actual use both alx)ve and 
below ground; and once at least in every week examine the state of 
the shafts by which persons ascend and descend (o). 

Power is given to the persons emjjloyed in a mine from time 
to time to appoint two of their number or any two persons (not 
being mining engineers), who are practical working miners, to 
inspect the mine at their own cost(p). The persons appointed 
are entitled at least once a month to go to every part of tho mine 
and inspect the shafts, levels, i)lanes, working places, return air¬ 
ways, ventilating apparatus, old workings, and machinery; but if the 
owner, agent, or manager thinks fit, he or one or more officers of 
the mine may accompany the persons inspecting (</). The owner, 
agent, or manager and all persons in the mine must give every 
facility for such inspection. The persons inspecting must sign a 
report recorded in a book kept at the mine (/■), and if the report 


(A) As to f-afcty lamps, see p. CH, pout. 

(t) Coal Mines Regulation Act, 1887 (50 & 51 Vict. c. 68), s. 49, r. 4. 
j) Coal Mines Regulation Act, 1890 (59 & 60 Vict. c. 48), s. 5 (1). 

The report may be paitly in print or lithograph and partly in wilting 
(CoAl Mines Regulation Act, 1887 (50 & 51 Vict. c. 58), s. 49, r. 37). 

(l) Tho owner, agent, or manager is bound to provide such ii book and keep it 
or a correct copy thereof at tho mine. Any inspector or person employed nt the 
mine, or any person with the written authority of such inspector or person, 
may inspect and take copies of or extracts from such book ; but there is no 
obligation to keep any such book or copy for more than twelve mouths after 
the hook has ceased to bo used for entries (ihd , s. 49, r. 37). 

(m) Ibid., s. 49, r. 4 (i.). 

(n) Ibid.^ 8. 49, r 4 (ii.). The report of one of such inspections must bo 

recorded in the case of a mine worked continiioiAly thi'oughout tho twenty-four 
hours by u succession of shifts {ibtd.). * 

(o) Ibid., B. 49, r. 6. A true report of the result of both these weekly and 
daily examinations must bo signed by the person inspecting and enijpred in a 
book kept at the mine (ibid .; Scott v. Jiould, [1895] 1 Q. B. 9). 

(p) Coal Mines Regulation Act, 1887 (50 & 51 Vict. o. 58), s. 49, r. 38. 

(j) Ibid. ‘ 

' (r) As to books and reports, see note (0i tupra. 
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states the existence or apprehended existence of danger the owner, 
agent,. or manager is bound to send a copy forthwith to the 
inspector of the district (s). 

• 

1526. When a mine or any part of a mine is found by the person 
in charge to be dangerous on account of inflammable gases, or from 
any other cause, the workmen must be withdrawn, and the mine, or 
the part found to be dangerous, must be inspected by a competent 
person, who, if the danger arises from inflammable gas, must 
inspect the mine or part of the mine with a locked safety lamp, 
and must in every case make a true report of the condition of such 
mine or part, to be recorded in a book kept for the purpose and 
signed by the person making the inspection. No workman, except 
in so far as is necessary for inquiring into the cause of danger or 
for the removal thereof, or for exploration, may be re-admitted into 
such mine or part, until it is stated by the person so appointed 
not to be dangerous (£)• 

1527. Locked safety lamps only may be used in any place in a 
mine in which there is likely to be any such quantity of inflam¬ 
mable gas as to render the use of naked lights dangerous, or in any 
working approaching near a place in which there is likely to be an 
accumulation of inflammable gas (a). No safety lamp may be used 
in any mine or part thereof unless it is provided by the owner of 
the mine, and no portion of any safety lamp may be removed from 
the mine whilu the lamp is in use (6). When it is necessary to 
work the coal in any part of a ventilating district with safety 
lamps, no one may work with naked lights in another part thereof 
situated between the place where the lamps are being used and the 
return airway (c). Safety lamps are required to be so constructed 
that they may safely be carried against the air current ordinarily 
prevailing in that part of the mine in which they are in use for the 
time being, even though such current should be inflammable (d). 
A competent person, appointed by the owner, agent, or manager, 
must either at the surface or at the appointed lamp station 
examine every safety lamp immediately before it is taken into the 
workings for use, and no safety lamp may be used until it has been 
so examined and ascertained to be in safe working order and 
securely locked. A safety lamp may only be unlocked at the 
appointed lamp station, or for ihe purpose of firing a shot; and no 
person (unless appointed for the pnrpose of examining lamps or 


(e) Coal Mines Begiilation Act, 1SS7 (50 & 51 Viet. c. 58), e. 49, r. 38. As to 
the inspector of the aistrict, see note (n), p. 608, ante. 

I (t) Coal, Miqes Begulation Act, 1887 (50 & 61 Viet, o, 58), s. 49, r. 7. A 
report signed hy ihe person who made the inspection must bo recorded (ibid.). 
As to the liability of a mine-owner when workmen are not withdi-awn from 
the mine and no inspection is made hy the manager for ascertaining the 
presence of noxions gas, see Black v. Fife Coal Co., [1909] S. 0. 152. 

(a) Cdkl Mines Begulation Act, 1887 (50 & 51 Viol. c. 58), s. 49, r. S 
(i) Coni Mines Begulation Act, 1896 (59 & 60 Viet. c. 43), s. 5 (2). 

(c) Coal Mines Begulatioii Act, 1887 (50 & 51 Viet, c 68), s. 49, r. 

(d) Ibtd, s. 49, T. 9. As .to special rules in respect of safety lamps, see 
p. 621, poet.' 
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firing shots) may have in his possession any contrivance &>r 
opening the lock of a safety lamp, or any Incifer match, or 
apparatus for striking a light, except within a completely closed 
chamber attached to thn fuse of the Bhot(e). The position of 
lamp stations for lighting or religljiting lamps must not be in the 
return air (/). 

1628. An explosive substance may only be used below grotmd 
on condition that it is neither stored in the mine(^) nor taken 
therein except in cartridges in a secure case (A) or canister con* 
taining not more than five pounds (i). No workman may have 
more than one such case or canister in use at one time in any one 
place {k); and no person w^hen charging or stemming for blasting 
may use or have in his possession any iron or steel pricker, scraper, 
charger, tamping rod, or stemmer, and only clay or other non- 
inflammable substance provided by the owner of the mine may be 
used for stemming (Z). An explosive may not be forcibly pressed 
into a hole of insufficient size, and when a hole has been charged 
the explosive may not be unramraed, and no hole may be bored for 
a charge at less distance than six inches from any hole where the 
charge has missed fire (m). No shot may be fired in any place in 
which the use of a locked safety lamp is required, or which is dry 
and dusty, except by or under the direction of a competent person, 
appointed by the owner, agent, or manager, and such person may 
not fire the shot nor allow it to be fired until he has examined both 
the place where the shot is to be fired and all contiguous accessible 
places of the same seam within a radius of twenty yards and found 
such place safe for firing (n). If, in any mine, at either of the four 
inspections recorded last before a shot is to be fired, inflammable 
gas has l>een reported to be present in the ventilating district (o) 
in which the shot is to be fired, the shot must not be fired unless 
a competent person appointed as aforesaid has, after examination of 
the j)lace, found that such gas has been cleared away and that there 
is not at or near such place sufficient gas issuing or accumulated to 
render it unsafe to fire the shot ; or unless the explosive employed is 


(e) Coal Mines Bogulation Act, 1887 (50 & 51 Viet, c 58), s. 49, r. 10. 

(/) Ibid., a. 49, r. 11. 

( 9 ) Ibid., s. 49, T. 12 (a). As to explosives generally, see title Explosives, 
Voi. XIV., pp. 355 et se^. 

(/«) As to the meaning of ** case,” see note (m), p. 629, po»t. 

(t) Coal Mines ^giilation Act, 1887 (60 & 61 Vict. c. 68), s. 49, r. 12 (b). It 
is, however, provided that on t^e application of the owner or manager the 
SMi'etary of State may exempt a mine from so much of this rule as forbids 
teking into it any explosive except in cartridges {ihtd.). 

(*) Ibid., r. 12 ( 0 ). 

(l) Ibid., T. 12 (d), as amended by the Coal Mines Begulation Act, 1896 

(59 A Vict. c. 43), a. 5 (3). , 

(m) Coal Mines ^gulation Act, 1887 (50 & 51 Vict. c. 58), s. 49, r. 12 (oL 

fn) Ibid., r. 12 (f).^ 

(o) Ventilating district ” means such part of a seam as has an independent 
intake commencing from a pmiu intake air course and an independeS return 
airway terminating at a main return air coarse; and by ibitl., r. 12 (1), 
where a seam of a mine is not divided into separate ventiJatine districts, 
the foregoing provisions relating to such districts snail be read as wough the 
word “ seam ” were substituted for the words ** ventilating district ’’Ilihid.,s. 49, 
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so used with water or other contrivance as to prevent its inflaming, 
or iff of such a nature that it cannot inflame, gas (p). 

A shot may not be fired in a place which is dry and dusty, unless 
the place of firing and all contiguous accessible places within a 
radius of twenty yards therefrom are at the time of firing in a wet 
state from thorough watering; or other treatment equivalent to 
watering, in all parts where dust is lodged, whether roof, floor, or 
sides; or, in places where watering would injure the floor or roof, 
unless the explosive is so used with water or other contrivance as to 
prevent it from inflaming, or is of such a nature that it cannot inflame, 
gas or dust (q). If such dry and dusty place is part of or contiguous 
to a main haulage road O') and shows dust adhering to the roof and 
sides, no shot may be fired unless both the alwve-mentioned condi¬ 
tions or such as are applicable to the particular place have been 
observed, and all workmen have been removed from the seam in 
which the shot is to be fired and from all seams communicating 
with the shaft on the same level, except the men engaged in firing 
the shot, and such other persons, not exceeding ten, as are neces¬ 
sarily employed in attending to the ventilating furnaces, steam 
boilers, engines, winding apparatus, signals or horses, or in 
inspecting the mine (a). 

A Secretary of State, on being satisfied that any explosive is or 
is likely to become dangerous, may, by order (<), of which notice 
must be given in such manner as he shall direct (76), prohibit the 
use thereof in any mine, or in any class of mines, either absolutely 
or subject to conditions, and the provisions of the Coal Mines 
Regulation Act, 1887 (v) as to contraventions of general rules apply 
to contraventions of any such prohibitions (a). 

1629. Where a place is likely to contain a dangerous accumiilation 
of water, the working approaching thereto may not at any point 
within forty yards therefrom exceed eight feet in width, and there 


(») Coal MinPH Repubition Act, 1887 (jO & 51 Viet, c, 58), b. 49, r. 12 (g). 

(q) Ibid., s. 49, r. 12 (h). 

(r) By ihid.,v 12 (k), "inaiu hauLigc rooil” nioaiia u roiul which Lan boon, 
or for the tiino being la, in use for moving trainh by steain or other niechaninul 
power. 

(«) Coal Mines Regulation Act, 1887 (50 & 51 Viot. c. 58), b. 49, r. 12 (i) By 
ibid., r. 12 (ia),eo much of ifnd., r. 12, ns requiiostho explosive sulwtjnice taken 
into the mine to be in cfirtridges, and so much of the provisions of vbid , r. 12 (f), 
as relates to a dry and dustv place, and the proviHions of thtd , r. 12 (g), (h), 
(i), (k) and (1), are not applicable to seams of clay or atratified ironstone which are 
not worked in connection with any coal scam, and which contain no coal in 
tho working; compare Coal Minos Regulation Act, 1896 (69 & 60 Viet, c, 43), 
B. 6, as to explosives ; and Boe tho text, %nfra. 

(t) The order in force is that of 21st Fcbniarj', 1910 (St. E. & O., 1910, 
p. 481), which revoked St. E. & O., 1900, p. 427, and the following amonding 
ordersSt. R. & 0., 1907. p: 736 , St. R. & 0., 1908, pp. 654, 657; St. R. & O., 
1909, pp. 592, 695, 596, 599. 

(«) An order comes into operation as soon as it is m^e, and is valid 
thougl^o notice of the order has been givem The provision as to notice is 
meiSy directory and not a condition precedent to the validity of the oi-der 
{Jones V. Robson, [1901"] 1 K. B. 673), 

(v) 60 & 61 Viet. c. 68, a. 60; see pp. 622 et sea., post. 

(o) Coal Mines Regulation Act, 1896 (59 & 60 vict. c. 43), s, 6. Por penalty 
lor the contravention of general rules under the Coal Mines Regulation Act» 
1887 (60 & 61 Vick 0 . 66), eeo p. 623, post. 
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must constantly be kept at a sufficient distance, not being less than 
five yards in advance, at least one bore-hole near the centre of the 
working and sufficient flank bore-holes on each side (6). 

1530. Every underground plane on which persons travel which is 
self-acting or worked by an engine, windlass or gin, must be 
provided, if exceeding thirty yards in length, with some proper 
means of communicating distinct and definite signals between the 
stopping places and the ends of the plane, and with sufficient man¬ 
holes for places of refuge, at intervals of not more than twenty 
yards, or, if there is not room for a person to stand between the 
sides of a tub and the sides of the plane (unless the tubs are moved 
by an endless chain or rope) at intervals of not more than ten 
yards (c). Every road on which persons travel underground (d), 
where the load is drawn by a horse or other animal, must also be 
provided, at intervals of not more than fifty yards, with such man¬ 
holes or with places of refuge. Every such place of refuge must be 
of sufficient length, and at least three feet in width, between the 
waggons running on the road and the side of such road; and at least 
two proper travelling ways into every steam engine room and 
gallery must be provided {e). Every manhole and place of refuge 
must constantly be kept clear, and no person may place anything 
therein (/). 

1531. Every entrance to any place not in actual use or course of 
working or extension must be properly fenced across the whole 
width of the opening so as to prevent persona from inadvertently 
entering (^f), and the top of every shaft for the time being out of use 
or in use only as an air shaft must be securely fenced (h). The top 
and all entrances between the top and bottom, including any 
sump of every working ventilating or pumping shaft, must also be 
properly fenced (i)- Provision is also made for fencing lly-wheols 
and exposed and dangerous parts of machinery (^), and for securing 
the safety of working or pumping shafts (1) and travelling roads and 
working places (»{)• 

1532. Where the timbering of the working place is done by work¬ 
men employed therein, suitable timber must be provided at the 
working place, gate end, passbye, siding or other similar place 

(b) Coal Mince Regulation Act, 1887 (60 & 61 Yict. c. 68), e. 49, r. i;j. 

fc) Ibid., 8. 49, r, 14. 

(d) Such a road must bo of sufficient dimensions to allow a horse or other 
animal to pass without rubbing against the roof or timbermg {tbid., s. 4!i, r. 17). 

(e) Ibid., 8. 49, r. 15. 

(/) Ibid., B. 49, r. 16. As to cross-roads, see lluyhee v. Clyde Coal ('o. (1891), 
19 R. (Ot. of Sess.) 84;i. 

(g) Ibui., 8. 49, r. 6. 

fA) IbU., s. 49. r. 18. 

(i) Ibid., 8. -19, r. 19. Temporary removal of the fence fur repairs or other 
operations is, however, permitted if proper precautions are taken (ibtd.) and 
Bee M'GiU y. Bowman d; Co. (1890), 18 E. (Ct. of Sess.) 206. As to the leaving of 
the door unfastened, see Sinnerton v. Merry and Cunninghame (1886), 13 R. (a. 
of Sess.) 1012. As to fencing abandoned shafts, see p. 603, anfe,%nd see 
p. 586, ante. 

(k) Coal Mines Regulation Act, 1687 (50 & 51 Yict. c. 58), s. 49, r. 31. 

(l) Ibid., 8. 49, r. 20. 


Sect. 1. • 
Goal Mbiea. 

Bore-boles. 

Signalling 
and manholes 


Fencing. 


Timbering. 




618 


Miiriss, Minerals, •and Quarries. 


• Seot. 1. 
Coal Mlnei. 


Shafts. 


Attendance 
of cugineman 
at shafts. 


Signals in 
shafts. 


Machinery. 


convenient for the workmen. The distance between sprags or holing 
props where required (n) must not exceed six feet or such less dis¬ 
tance as the agent or manager orders (o). 

1533 . Where there is a downcast an'd furnace shaft to the same 
seam, both of which are provided with apparatus in use for raising 
and lowering persons, every person employed in the mine may, on 
giving reasonable notice, have the option of using the downcast 
shaft (p). 

In any mine usually entered by means of machinery a competent 
male person not less than twenty-two years of age must be appointed 
for working the machinery employed in lowering and raising persons, 
and must attend during the whole time that any person is below 
ground ; and where any shaft, plane, or level is used for the purpose 
of communication from one part to another part of a mine and 
persons are taken up or down or along the same by means of any 
engine, windlass, or gin, driven or worked by steam or any 
mechanical power or by animal or by manual labour, the person in 
charge of such engine, windlass, or gin, or of any part of the 
machinery, ropes, chains, or tackle connected therewith must be a 
competent male person not less than eighteen years of age (?). 

Every working shaft used for drawing minerals or lowering or 
raising persons, if exceeding fifty yards in depth, and not exempted 
in writing by the inspector of the district, must be provided with 
guides and some proper means of communicating distinct and 
definite signals from the bottom of the shaft and from every 
entrance for the time being in use between the surface and the 
bottom of the shaft to the surface, and from the surface to the 
bottom of the shaft, and to every entrance for the time being in use 
between the surface and the bottom of the shaft (r). 

1534 . General rules are also laid down, in respect of raising and 
lowering persons to the mine, which provide for a fixed rate of speed 
in winding in the absence of apparatus to prevent overwinding («), 
for overhead covers for cages and tubs (f), and as to the nature of 
the chain (a) and drum to be employed (6). Every machine worked 


(«) Whether props are required or not is a question of fact to be decided by 
the court in each case (Gibbon v. Plnlhpg (1895), 64 L. J. (m. C.) 42). 

(o) Coal Mines Regulation Act, 1887 (60 & 61 Viet. c. 68), s. 49, r. 22. 

(j)) Ibid., s. 40, r. 23. 

(q) Ibid., 8. 49, r. 24. Where the machinery is worked by an animal, the 
person under whose direction the driver acts is for the purposes of the rule 
deemed to bo the person in charge of the machinery (ibid,). By ibid., s. 49, 
r. 26, if the winding apparatus in any mine is not provided with some automatic 
contrivance to prevent overwinding, the cage, when mou arc being raised, mnst 
not be wound up at a speed exceeding three miles an hour, after the cage has 
reached a point in tho shaft to be Axed by special rules. As to the qualiA- 
cutione of a person allowed^to work engines for raising material, see Sovdar 
v. Vlarh (1904), 7 Fraser (Justiciary Cases), 1. 

(r) Coal Mines Regulation Act, 1889 (60 & 51 Viet. c. 58), s. 49, r. 26. As to 
the moaning of “ working shaft,” see note (6), p. 630, fmat. 

(s) Qfel Mnes Begulatiou Act, 1887 (60 & 61 Viet. c. 68), s. 49, r. 26; see 
note (q), supra. 
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by steam, water, or mechanical power and used for lowering or s»rr. i. < 
raising persons must have an adequate (c) brake or brakes and Coal-lffines. 
a proper indicator (in addition to any mark on the rope) showing, 
to the person working the machine the position of the cage in the 
shaft (d), and every steam boiler must be fitted with a proper safety 
valve, steam gauge, and water gauge (^'). 

1536. Where persons are employed underground, ambulances Ambulances, 
or stretchers with splints and bandages must be kept at tbe mine 
ready for immediate use in case of accident (/). Moreover, the 
Secretary of State may by order {g) require such provision as he 
thinks necessary to be made at all mines Qi) in regard to the 
supply and maintenance of appliances for use in rescue work; the 
formation and training of rescue brigades; the supply and maiuten< 
ance of ambulance appliances, and the training of men in ambulance 
work (i). 

1536. Wilfully to damage or remove or render useless without Wilful 
proper authority fences, manholes, places of refuge, casings, 
linings, guides, means of signalling, signals, covers, chains, flanges, 
horns, brakes, steam gauges, water gauges, safety valves, or other^ 
appliances or things provided in the mine in compliance with the* 
statutory requirements (j) is an offence expressly forbidden (A:). 

1537. No person employed as a coal or ironstone getter may Workman 
work alone in tlie face of the workings until he has had two working 
years’ experience of such work under tlio supervision of skilled 
workmen, or unless he has been previously employed for two 

years in or about the face of the wor^ngs of a mine (/). 


SijB-Sjiirr. 12 .—tiinxvil Uules as to Safttij. 

1538. Special rules for tho purpose of preventing dangerous Special rules, 
accidents and providing for the safety, convenience, and proper dis¬ 
cipline of the persons employed must be established in every mine 


(c) The raine-owucr must supply such a brake as the mauager deems adequate 
(Waikins v. Naval Colliery Co. (1897), Ltd., [1911] 2 K. B. 162, 0. A.). 

(d) Coal Mines Regulation Act, 1887 (50 & 51 Viet. c. 58), s. 49, r. 30. 

(e) Ibid., e. 49, r. 32. 

(/) Ibid., 8 . 49, r. 34. 

(y) Mines Accidents (Rescue and Aid) Act, 1910 (10 Edw. 7 & 1 Geo. 5, 
c. 15), s. 1 (1). The procedure for making, revoking, and altering orders is set 
forth in ibid., s. 2. 

(A) That is, all mines to which the Cool Mines Regulation Acts (see note (d), 
p. 593, ante) or the Metalliferous Mines Regulation Acts, 1872 and 1875 (see 
p. 624, post), apply (Mines Accidents (Rescue and Aid) Act, 1910 (10 Edw. 7 & 
1 Geo. 5, c. 15), s. 3). , 

(«) Ibid., s, i (1). The owner, agent, or manager is liable to a maxunum 
fine of £20 for non-complianoa with the order and a fine not exce^ing £1 lor 
every day during which such non-compliance continues after conviction (ibid., 

B. 1 ( 2 )). * 

(k) Coal Mines Regulation Act, 1887 (50 & 51 Yict. c. 5 s. 40, r. 35. For 
the penalty, see p. 623, post. 

' (1) Coal Mines Regulation Act, 1887 (50 & 51 Vict. c. 58), s. 49, r. ^9. 
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for tlic conduct and guidance of persons acting in the management 
of or employed in and about such mine (m). 

1639. The owner, agent, or manager must frame and transmit (ji) 
iiio proposed rules to the inspector of the district (o) for approval 
by a Secretary of State w ithin three months after the commence¬ 
ment of any working for the purpose of opening a new mine or 
of renewing the working of an old mine (p). The proposed rules, 
with a printed notice specifying that any objection thereto may 
be sent by any of the persons employed in the mine to the 
inspector of the district, at his address stated in the notice, must 
be posted up not less than two weeks before the rules are trans¬ 
mitted to the inspector in some conspicuous place at or near the 
mine (</). A certilicate that they have been so posted up must 
ho sent to the inspector with two copies of the rules signed by 
the person sending them (r), and if the rules are not objected to 
by Ihe Secretary of State within forty days after their receipt by 
the inspector they are established (s). If, however, the Secretary 
of State is of opinion that the rules or any of them do not 
Bufliciently provide for the prevention of dangerous accidents or 
the safety or convenience of persons employed in the mine, or 
are unreasonable, he may, within forty days after their receipt 
by the inspector, object thereto and prepose to the owner, agent, 
or manager in writing any modifications therein, and if the owner, 
agent, or manager does not object thereto in writing within twenty 
days after their receipt, the rules as so modified are established (t). 

The owner, agent, or manager may propose in writing to the 
inspector of the district (for the approval of the Secretary of 
State), and a Secretary of State may propose in w'riting to the 
owner, agent, or manager, any amendment of the special rules 
or any new rules, and the provisions relating to the original rules 
and modifications thereof by a Secretary of State apply to such 
amended or new rules (a). 

The special rules when established as above mentioned (b) are 


(m) Coal Mines Regulation Act, 1SS7 (50 & 51 Viet. c. 58), s. 51 (1). The 
efficacy of special rules in existence at the dato of the Act is protected (t/nd., 
B. 81). As to special rules in metalliferous mines, see p. 632, twst. 

(n) Failure to transmit special rules within the time limited is a statutory 
offence on the part of the owner, agent, or manager, unless he proves that ha 
has taken all reasonable means (as to which see p. 612, anfe) by enforcing 
to the best of his power'the statutory provisions to secure such transmission 
(Coal Minos Regulation Act, 1887 (50 & 51 Viet. c. 58), s. 55). As to legal 
proceedings, see pp. 622, 623, post. 

(o) Hee note (n), p. 608, ante. 

(p) Coal Mines Regulation Act,'1887 (50J& 51^ict. c. 68), s. 62 (1). 

(f/) Ibid., ss. 62 (2), 57 (1). 

(r) A false statement as to posting is a statutory offence {ibid., s. 55). As to 
legal proceedings, see pp. 6£2, 623, post. 

(s) (Joal Mines Regulation Act, 1887 (50 & 51 Viot. c. 56), s. 52 f3). 

(t) Ibid., 3 . 53 (1), (2). The matter is referred to arbitration it the owner, 
agent, or manager sends his objection to the modifications within the prescribed 
twenty days, the date of the receipt of the objection by the Secretary of State 
being the date of reference (ibtd , s. 53 (3)). 

(o) Ibid., 8. 54 (1), (2). 

A copy of the fecial rules certified by an inspectoir is evidence of the 
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signed in duplicate by the inspector of the district (c) and are 
published (d), and must be observed in and about the mine, including 
any extension thereof, in the same manner as if enacted by statute (e). 
If any person bound to obsprve(/) the special rules contravenes or 
fails to comply with them, he is guilty of a statutory offence; and 
the owner, agent, or manager is also guilty of such offence unless 
he proves that he has taken all reasonable means {g), by publishing 
and to the best of his power enforcing the rules and regulations 
for the working of the mine, to prevent such contravention or 
non-compliance {h). 

1540. The power to propose, amend, and modify special rules 
includes powers with respect to the nature and description of, 
custody, and mode of using and trimming lights or lamps; the 
description of and mode of storing and using explosives and making 
and stemming holes; the time and manner in which shots are 
to be fired; the number or class of persons, if any, to be permitted 
to remain in the mine or any part thereof whilst shots are being 
fired; the watering or efficient damping of the mine or any ways, 
or places, therein ; and, generally, the precautions to be adopted for 
tlie prevention of accidents from inflammable gas and coal 
dust (i). 

1541. For the purpose of making known the provisions of the 
Coal Mines Regulation Act8(./) and the special rules to all persons 
employed in and about each mine, the owner, agent, or manager 
is required (1) to cause an abstract of the Coal Mines Regulation 
Act, 1887(A) (supplied on application by the inspector of the 
district on behalf of a Secretary of State), and a correct copy 
of the special rules (with the name of the mine, and the name and 


rules) and of the fact that they are duly eatablishod and have been signed, but 
other proof is not excluded (Coal Mines llegulation Act, 1887 (60 & 51 Viet, 
c. 58), H. 5G). 

(f) IbvL, 8. 51 (2). 

(rt) for mode of publication, see the text, infra. 

(>■) Coal Mines Kegulation Act, 1887 (50 & <>1 Viet. c. 58), s. 51 (2). The 
principle of interpi’eting statutes, that to avoid a uiaiiifost absurdity a construc¬ 
tion may be adopted wliich will caixy out the reasonable intention, applies to 
special nilos {lliyham v. Wrifffit (1877), 2 C. P. J). 397, per GaovK, J., at 
p 401): and see title Statutes. 

(/) This includes the mine-owner (Xtmmo v. Vlark and H'tlsoii (1872), 10 
Maeph. (Ct. of Scss.) 477). As to violation of special niles by workmen, see 
Higgimm v. llapleif (1809), 19 L. T. (590; Frerhevtile v. Hottden (1883), 48 L. T. 
612: fltghamv. IVrtght, avpra. 

(g) yoe note (i) p. 697, sind note (v), p. (512, antr. 

(A) Coal Mines Eogulation Act, 1887 (50 & 51 Yict. c. 58), s. 51 (3). For the 
similar provision with regard to general rules, see p. 612, ante. 

(i) Coal Mines Regulation Act, 1896 (59 & 60 Viet. c. 43), s. 1 (1^ Ibid., 
B. 1 (2), provides that while any special rules made under ibid., s. 1, are in 
force in any mine, any general rule contained in >the Coal Mines Regulatiou 
Act, 1887 (50 & 51 Viet. c. 58), s. 49, and any special rule established under 
that Act, shall, if so far as it is inconsistent with any special rules made 
under the Cool Mines Regulation Act, 1896 (69 & 60 Viet. c. 43), s. 1, be 
suspended in relation to that mine. As to the general rules relating to the 
matters referred to m the text, supra, see pp. 614, 615, ante. 

U) See note (d), p. 693, ante. 
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addresR of the inspector of the district, and the name of the 
owner, a^jont, or manager appended thereto) to be posted up 
in legible characters in some conspicuous place at or near the 
mine, where they may be conveniently read by the persons em¬ 
ployed, and to renew the same with all reasonable despatch whenever 
they become obliterated, defaced, or destroyed; and (2) to supply 
gratis to eacli person employed in or about the mine who applies 
at the office at which persons immediately employed by the owner, 
agent, or manager are paid a printed copy of the abstract and the 
special rules, keeping every copy of such rules distinct from any 
rules which depend only on the contract between employer and 
employed (Z). 

Sum-Sect. I ."!.—Fjegal Ptoceedinijs. 

1542. All offences under the Coal Mines Regulation Acts (m) 
(in this and the immediately succeeding paragraphs referred to as 
“ the Acts ") not declared to bo misdemeanours, and all fines and 
money and costs directed by the Acts (m) to be recovered as fines, 
may be prosecuted and recovered before a court of summary 
jurisdiction (?i). Such a court has power to remove a check 
weigher (o). An appeal lies to quarter sessions from any conviction 
imposing imprisonment or a line amounting to or exceeding half 
the maximum fine (p). 

1643. No prosecution under the Acts (rn) can be instituted against 
an owner, agent, manager, or under-manager (q) of a mine for 
an offence under the Acts {m\ not committed by him personally, 
which can be prosecuted before a court of summary jurisdiction, 
except by an inspector (/■) or with the consent in writing of a 

(/) Coal Mines Regulation Act, 1887 (oO & (j1 Vict. c. 08), s. 07. Unless they 
can prove that reasonable moans have been taken to prevent it, the owner, 
agent, and manager are each guilty of an olTenco under the Act in the event of 
any non-complianco with this provision {tbid.) ; and every person pulling down, 
injuring, or defacing any abstract, notice, proposed special rules or special 
rules when posted up, or any notice posted up m pursuance of such rules, is 
guilty of such an onence {ibid., s. 06). As to legal proceedings, see the text, 
infra, 

(m) See note (d), p. 093, anie. 

(») Cool Minos ilegnlation Act, 1887 (00 & 01 Vict. c. 08), s, (il (1). Owners, 
agents, and luunagors of any uiinu, miners and miners’ agents, and certain 
relations of such persons, and dirc<itors of a mine-owning company, cannot act 
as a court or members of a,court except by consent of both parties {ddd., s. 69). 
As to courts of summary jurisdiction, see title MA.ai&TitAT£s, Vol. XIX., 
pp. 071 ti aeq. 

(o) Coal Mines Regulation Act, 1887 (00 & 01 Yict. c. 08), s. 61 (3). As to 
check weighers, sed p. 098, ante. 

{p) Coal Mines Regulation Act, 1887 ^0 & 61 Vict. c. 08), s. 6.3. For quarter 
sessions, see title MauibTKATES, Vol. XIX., pp. 619 et aeq. 

(?) See jp. 606, ante 

(r) An inspector cannot institute any such prosecution in the case of offences 
tif which the owner, agent, manager, or under-manager is not guilty if the 
latter proves that he had t^en reasonable means to prevent the commission 
tiipreof (see pp. 097, 612, 620, ante), if the inspector is satisfied that such reason¬ 
able means were taken (Coal Mines Regulation Act, 1887 (60 & 01 Yict. c. 66), 
s. 66). It seems that an inspector may lay an infonaation by an agent if the 
inspector has himself considered the cose and decided that proceedings are proper 
(Foster v./y/e, [1806] 2 Q. B. 101). 
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Secretary of State («). Such consent in writing is necessary in any siwt. • 
proceedings against a coroner for an oilence under the Acts (t). Coal^JUlRea. 

1644. Where the owner, agent, or manager of a mine has taken Prosecutkm 
proceedings against any pArson employed in or about a mine in workmen, 
respect of an offence committed under the Acts (u), he must report 

the result thereof to the inspector of the district within twenty-one 
days after the hearing of the case (a?). 

1645. If it appears that a boy or girl was employed on the False 
representation of his or her parent or guardian that he or 

she was of the age at which his or her employment would 
not be in contravention of the Acta(o), and under the belief in 
good faith that ho or she was of that age, or if it appears that a 
person has worked alone as a coal or ironstone getter, on his 
representation that he has had two years’ experience of such work 
under the supervision of skilled workmen, or that he has been 
previously employed for two years in or about the face of the 
workings of a mine, and under the belief in good faith that he has 
had such experience or has been so previously employed (i), the 
owner, agent, or manager of the mine and employer is exempted 
from any penalty, and tlie parent or guardian, or the person who so* 
worked alone as the case may bo is (for the misrepresentation) 
guilty of an offence ag.ainst the Acts (c). 

1646. Any complaint or information, except where otherwise Procedure, 
provided, must be made or laid within three months from the time 

when the matter of the complaint or information arose (d). Any 
person charged may, if he thinks fit, be sworn and examined as 
an ordinary witness (<?); and the court, if required by any party, 
is bound to cause minutes of the evidence to be taken and 
preserved (/). 

1647. The maximum fine for an offence against the Acts (ff) penalties, 
for which a penalty is not expressly pre.scribed is £20 in the 

case of an owner, agent, or manager, and £2 in the case of any Fine, 
other person; but if an inspector has given written notice of the 
offence a further fine not exceeding £l for every day after such notice 
that the offence continues to be committed may be imposed (/i). 

(s) Coal Mines llogulation Act, 1887 (oO & 51 Vict. c. 68), s. 65. 

(i) Ibid,, and see title CoKoinsits, Vol. VIII., pp. 251 et aej. 
lu) See note [d), p. oPS, ante. 

fas) Coal Mines llogulation Act, 1887 (50 & 51 VicL c. 58), a. 66, 

(a) Seo title iNJPANTa and Ohii.drkn, VoL XVll , p. 154. 
b) p. 619, ante. 

e) Coal^nes Regulation Act, 1887 (50 & 61 Vict. c. 58), s. 64. 

'd) Ibid., B. 62 (i.). 

e) Ib%d., s. 62 (ii.); and, aa to evidence by accused persons gonemliy, see 
tite CaiMiNAL Law and Pbocuduke, Vol. IX., pp.*402 et aeq. 

(/) Coal Mines Regulation Act, 1887 (50 & 51 Vict. c. 58), 6.62 (iii.). 

(a) See note (ci), p. 593, ante. 

(a; Coal AOnes Regulation Act, 188? (50 £ 51 Vict. c. 58), e. 59 (2). Every 
person employed in or about a mine other than an agent or manager, who is 
guilty of any act or omission which in the case of an owner, a^nt, or manager 
would be an offence against the Acts is deemed guilty of an onence against the 
Acts (ibid., a. 59 (1)). As to the power of the Swretary of Stale to ihrect fines 

• 
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Tho power to exact such further fine does not extend to offences for 
which a penalty is expressly prescribed (*). 

An owner, agent, manager, under-manager, or person employed in or 
about a mine is liable to imprisonment «with or without hard labour 
for a period not exceeding three months for an offence which, in the 
opinion of the court that tries the case, is one reasonably calculated 
to endanger the safety of the persons employed in the mine, or to 
cause serious personal injury to any of such persons, or to cause a 
dangerous accident; but the offence must be wilfully committed by 
the personal act, personal default, or personal negligence of the 
person accused (.j). Any person may be indicted or liable under any 
other statute than the Coal Mines Eegulation Acts (/c), or otherwise, 
to any other or higher penalty or punishment, but no person can be 
punished twice for the same offence (1). 

1548 . A fine imposed for neglecting to send a notice of any 
explosion or accident, or for any offenco against the Acts (k), which 
has occasioned loss of life or personal injury, may be directed, by 
a Secretary of State (if he thinks fit), to he paid to or distributed 
among the persons injured, and the relatives of any persons 
whose death may have been occasioned by the explosion, accident, 
or offence, or among some of them; provided (i.) that such 
persons did not in his opinion occasiot'. or contribute to occasion 
the explosion or accident, and did not commit and were not parties 
to the commission of the offence ; and (ii.) that tlie fact of the pay¬ 
ment or distribution shall not affect nor be receivable as evidence in 
any legal proceeding relative to or consequential on the explosion, 
accident, or offence. Save as aforesaid, all fines recovered under the 
Acts (k) must be paid into the receipt of llis Majesty’s Exchequer 
and carried to the Consolidated Fund (in). 


Sect. 2. —MHalhfcrous Mines. 

Sub-SecI’. l.—In General. 

MetaiiifcrouB 1549. The statutory law regulating metalliferous mines is 
mines. embodied in the Metalliferous Minos Eegulation Acts, 1872 and 
1875 (n), which apply to every mine of whatever description other 
than a mine to which the Coni Mines Eegulation Act, 1887 (o). 
applies (p). 

to be paid to or disti'ibuted amoujf injured persona and the relations of persons 
killed, see the text, tn/ra.. 

ft) Stijkea V. lltH, [1901] 1 K. B. 493, per Gainrfoud Bruce, J., at p. 496. 

pi Coal Mines Begulation Act, 1887 (50 & 51 Viet. c. 58), a. 60. 

(A; Se8 note (d), p. 693, ante. 

(/) Coal Mines Regulation Act, 1887 (60 & 51 Vict. c. 68), a. 68 (1). Power is 
given to the court trying the case to adjourn the case for proceedings to be 
taken under any other Act or otherwise if it thinks such piuceedinss oueht 
to be taken (»6td., s. 68 (2)). o b 

{m\ lhid.,s. 70; compare Workmen’s Compensation Act, 1906 (6 Edw. 7, 
«. 68), 8. 1 (6); and see title Master anu Servant, p. 209, ante. 

(n) 35 & 36 Viet. c. 77 ; 38 & 39 Vict. c. 39. 

h) 60 & 61 Vict. c. 68. 

(p) Metalliferous Mines Eegulation Act, 1872 (35 &36 Vict. e. 77), s. 3. The 
Metalliferous Mines Begulation Acts, 1872 (36 & 36 Vict. c. 77) and 1876 
(38 & 39 Vict. c. 39), tiierefore apply to all mines except coal, strati¬ 
fied ironstone, shale, and firc-day. As to the meaning of "mine,” see 
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In many respects the statutory provisions affecting metalliferous Biot. 2. 

mines are identical, or almost identical with the statutory regiila- Metal* 

tions affecting coal mines (q). The provisions forbidding payment of Mftroaa 
miners’ wages in public-hou^es(7-),and relating to the appointment (a), M^e. 

disqualifications (t) and powers («) of inspectors, the notices to be proTtsioni to 
given by inspectors of danger not provided for in the rules (o), the both coal and 
annual reports of inspectors (6), the proceedings in arbitrations (c), “(^****”*“ 


fe". 


I. < 101 , ti04, 001 , ante, A slate quairy worked by underground workings by 
evels is within the operation of the Metalliferous Mines Itegulation Act, 1872 
(35 & 36 Vict. c. 39) {him v. Jioaus (187.5), 23 W. R. 730). The power of deciding 
to which group of Acts a particular mine belongs is vested in the Secretary of 
State (Metalliferous Mines Regulation Act, 1872 (35 & 36 Viet. c. 77), s. 39). 
Metalliferous mines are also governed by the Slate Mines (Qunpowder) Act, 
1882 (46 & 46 Vict. c. 3); the Notice of Accidents Act, 1906 (6 Edw. 7, c. 63); 
and the Minos Accidents (Rescue and Aid) Act, 1910 (10 Edw. 7 & 1 Geo. 6 , 
c. 16). For the restrictions as to the employment of bov.s, girls, and women in 
such mines, see title Infants and Otiildiien, Vol. XVII., p. 156; and for the 
general legislation affecting mines, see note (d), p. 593, ante. 


( 7 ) See pj). 693 e< anj , ante, 
[r] Metallifc 


MetiiUifoious Mines Regulation Act, 1872 (36 & 36 Vict. 0 . 77), s. 9, which 
is identical with the Coni Mines Regulation Act, 1887 (50 & 51 Vict. c. 68), s. 11; 
see p. 597, ante. 

(«) Metalliferoiin Minos Regulation Act, 1872 (35 & 36 Vict. c. 77), s. 15* 
which is substantially identical with the Coal Mines Regulation Act, 1887 
(50 & 61 Vict. c. 58), s 39 , see p. 608, ante. The provision as to the preference 
in the appointment of insjieclors in Wales and Monmouthshire of candidates 
having a knowledge of tlio Welsh language (see note («),p. 608, ante) is enacted 
as regards inotalliferous mines by the Quarries Act, 1894 (67 & 58 Viet. c. 42), 
s. 2 (3). liispcctor-s appointed or acting under the Coal Mines Regulation Acts 
(see note {d), p. 593, ante) may act under the Metalliferous Mines Regulation 
Acts, if so directed by a Secretary of State (Metalliferous Mines Regulation 
Act, 1872 (35 & 36 Vict. c. 77), s. 15); see note (n),p. 608, ante. 

(t) Metalliferous Mines Regulation Act, 1872 (36 & 36 Vict. c. 77), s. 16. This 
section 13 identical with the (’oal Mines Regulation Act, 1887 (50 & 51 Vict. 
c. 88), 8. 40 (see p. 609, ante), except that the latter provision expressly 
prohioits an inspector fiom being a pai-tnor or having any interest direct or 
indirect in any iiiino in the distiict under his charge, or being a miner’s agent 
or a mine-owner. 

(k) Metalliferous Mines Regulation Act, 1872 (35 & 36 Vict. c. 77), e. 17. This 
section is identical with the Coal Mines Regulation Act, 1887 (50 & 61 Vict. 
c 58), 8. 11 (see p 609, ante), except that the latter provision requires the 
inspector to examine and inquire into the care and treatment of the horses 
and other animals u.^cd in the mine. 

(а) Metalliferous Minos Regulation Act, 1872 (35 & 36 Vict. c. 77), s. 18, 
which, apart from the substitution therein of twenty days for ton days as the 
period for sending objections to the Secretary of State, ujul for complying with 
the requisitions of the inspector’s notice after the expiration of the time for 
objections, and (in the case of arbitration) of twenty days after the making of 

award tor the timo fixed bv the award, is identical with the Coal Mines 
Regulation Act, 1887 (^50 & 51 Vict. c. 58), s. 42 ; see pp. 609, 610, aide. 

(б) Metalliferous Mines Regulation Act, 1872 (36 & 36 Vict. c. 77), s. 20, the 
provisions of which are repeat^ in the Coal Mines Regulation Act, 1887 (50 & 51 
Vict. c. 68), ss. 43, 44, and 46; boo pp. 610, 611, ante. 

(f) Metalliferous Mines Regulation Act, 1872 (35 & 36 Vict. c. 77), s. 21 ; 
compare Coal Mines Regulation Act, 1887 (50 & 51 Vict. c. 58), s. 47. The 
main differences between the two provisions are that the Metalliferous Mihos 
l^gnlation Act, 1872 (35 & 36 Vict. c. 77), allows twenty-one days instead of 
fourteen days for the appointment of an arbitrator, and fourteen days instead 
of seven days in the case of an arbitrator refusing or neglecting to act, and 
for the appointment of a substituted arbitrator, respectively, and does not 
contain any provision for the dispute being hcaid at the same time by the 
arbitrators and umpire. Moreover, under the Cool Mines Regulation Act, 
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and coroner’s inquests {d), with certain variations in matters of 
detail (e), apply equally to both classes of mines. 

Sub-Sect. 2 —Managemerd. 

1550 . The owner (/) or agent {g) bi every mine is required 
on or before the Ist February in every year to send to the 
inspector of the district a correct - return (in a form to be 
preficribod by a Secretary of State) Qi) specifying for the year 
ending on the preceding 31st Deceml)er the quantity in 
statute weight of the mineral dressed and of the undressed 
mineral sold, treated, or used, and also the number of persons 
ordinarily employed in and about the mine, below and above ground, 
distinguishing the diilerent classes and ages of the persons so 
employed whose hours of labour are regulated by the Metal¬ 
liferous Mines I’egulation Act, 1872 (i). The inspector of the 
district is required (on behalf of a Secretary of State) to furnish 


1887 (.jO & 51 Viet. c. 58), thj uinpiro must bo a (wainty court judge, a police 
or atipoudiary magistrate, a recorder of a borough, or a logistrar of a county 
couit, whereas under the Mctullifei'ous iMinos Regulation Act, 1872 (35 & 36 
Viet. c. 77), ho must ho a piactical mining eugitieer or a })ersoa accustomed to 
the working of mines. 

(d) Metalliferous Mines ilogulation Act, 1872 '35 & 36 Viet. c. 87), s. 22, with 
which the Coal Mines Ecgulatiou Act, 1887 (oo & 51 Viet. c. 58), s. 48, is 
identical m terms, except that it reduces the length of notice to the inspector of 
ail iiupiont m case of an accident or explosion which has not occasioned the 
death of more than one person to twenty-four hours from foity-eight hours, 
and authorises relatives of iiersoiis killed by explosion or accident, and any 
person appointed by oidor in writing of the lua jority of the workmen enqiloyod 
ut the mine, to attend the inquest and oxtuiuue any witness, either in peison 
or by counsel, solicitor, or iigont, subject to the order of the coroner (ifitrf., 
B. 48 (8) ); see title Couoneiis, Vol. Vlll., p. 246, and see p. 608, ante. 

(e) These variations are indicated in notes (s) to (c), p. 625, ante, and noto (d), 
supra. 

(/) “Owner” means any poison or body corporate who is the immediate 
proprietor oi lessee or occupior of aiiv mine or of any pait thereof, and does not 
include a person or body corporate who ninrely recoivos a i-oyalty, rent, or lino 
from a mme, or is merely the proprietor of a mine .subject to any lease, grant, 
or licence for the working thereof, or is merely the owner of the soil and not 
interested ill the minerals of the mines (Metalliferous Minos Regulation Act, 
1872 (35 & 36 Vict. o. 77), s. 41)and for the definition of owner of a coal mine, 
compare the Coal Mines Regulation Act, 1887 (50 & 61 Vict. o. 68), s. 75 ; and 
see the oases cited in noto (p), p 595, ante. A local authority in whom a 
disused shaft used as a public well is vested is not an owner within the above 
definition {Knud'ey v. Redruth Ratal Council, [1904] 1 K. B. 382). Owners in 
foe who are entitled to royalties from a lessee may be owners within the above 
definition, though the lease is still in force {Emma v. Moatyn [1877), 2 C. P. I). 
547) •, but a lessee who merely collects royalties for the benefit of his lessor is 
not ail owner {Arkwright v. Evans (1880), 49 L. J. (M. o.) 82). 

((/) ‘' Agent ” means any person having on behalf of the owner caro or direction 
of any mine or any part thereof (Metalliferous Mines Regulation Act, 1872 
(35 & 36 Vict. o. 77), s. 41); compare Coal Mines Regulation Act, 1887 (50 & 
51 Vict. c. 58), s. 76; see p. 696, ante. 

(/i) “Secretary of State” throughout the Act means one of his Majesty’s 
principal Secretaries of State (Metal bferous Mines Regulation Act, 1872 (35 & 
36 Vict. o. 77), s. 41). Tho Homo Secretory is charged with the administration 
of the Act. 

(t) 35 & 36 Vict. c. 77 ; see Metalliferous Mines Regulation Act, 1875 (38 & 
39 Vict. c. 39), s. 1. The return must also include such particulars as may be 
prescribed under tho Notice of Accidents Act,_ 1906 (6 Edw. 7, c. 63), s. 1 ; and 
see p. 607, ante; and as to lines or sidings being considered for the purpose of 
the return sv part of the mine, see also note (d), p. 607, ante. 
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forms for the purpose of such returns on application, and every 
owner or agent of a mine who fails to comply with the above 
provision or knowingly makes a return which is false in any 
particular is guilty of a statutory offence (k). 

1551 . When in anjr mine any accident, of the nature already 
specified (i), occurs, notice (»i) in writing of such accident, and of any 
loss of life or personal injury caused thereby, must be sent forthwith 
to the inspector of the district by the owner or agent in such form 
and accompanied by such particulars as the Secretary of State pre¬ 
scribes (n). Where any such injury results in death, notice in writing 
of the death must be sent to the inspector of the district (on behalf 
of the Secretary of State) within twenty-four hours after the owner or 
agent became acquainted therewith; and failure to act in compliance 
with this provision is a statutory offence (o). 

1552 . The owner or agent of every mine in which more than 
twelve persons are ordinarily employed below ground is required 
to keep in the office of the mine (or in the principal office of the 
mines belonging to the same owner in the district) an accurate plan 
of the workings, showing such workings up to at least six months 
previously, other than workings which were last discontinued at a 
date more than twelve months before tho 1st January, 1873; 
and he must produce the plan to an inspector for examination at 
one of the aforesaid offices, and, if requested, mark thereon the 
progress of the workings up to the time of such production (p). 


(fc) Mf‘t.illifeirou8 Minos llc^'ul.ition Aot, IST-I (liS & :jy Viot. c. 39), s. 1. Tn 
mines f’Tnpliiying not more tlisii twelve porpons uii(l<‘r^iutiii(l llio I'otiiins specify¬ 
ing tho quiuility of mimriil pi-oihioerl am to he made hv Iho barmaster or other 
locnl ollicci (if Hiiy) I'mployod to collect tho duea or loyalty; and where there is 
such a barmaster or other officer the owner or agent is not roquiiod to send any 
returns specifying the number of pereons employed in or about such mine 
(ibitl.). 

{1) See p. (507, ante. 

(m) All notices must bo in writing or in print, or partly in writing and partly in 
print. All notices and documents re({uimd t<i be served or sent by or to an 
inspector or Secretary of State may be either delivered personally, or served 
and sent by post by a prepaid letter, and if served and sent by post will bo 
doomed to have b*‘en sorted and received respectively at the time when the 
letter containing tho samo would bo delivered in the oidinary course of post, 
for proving such service or sending it is sufficient to piovo that the letter con¬ 
taining the notice was properly addressed and put into tho post (Metalliferous 
Mines Act, 1872 (35 & 30 Vict. c 77), s. -lO). 

(n) Notice of Accidents Act, 190(5 (6 Edw. 7, c. 53), s. 2 (2). Ily tbiil., 
B. o (1), the Secretary of State has power to oxtond tho provisions of tho 
Act requiring notice to bo given to the insiiector, whether personal injury or 
disablement is caused or not; see pp. 607, G08, ante. 15y an orefer made hereunder 
the provisions have been extendi to all cases of ignition ol gas or dust below 
ground other than ignition of gas in a safety lamp, of fire below ground, of 
breakage of ropes, chains, and gear for lowering or raidng men, of overwinding 
when men are being lowered or raised, and of any inrush of water froip old 
workings (Stat R. & 0., 1906, p. 490). As to tho duties of coroners in case of 
such accidents, see title Coronehs, VoI. VIII., pp. 245, 246. 

M Metalliferous Mines Eognlation Act. 1872 (35 & 36 Vict. c. 77), s. 11. 

tp) Jbid., 8. 19. It is a statutory offence if the owner or agent fails to 
keep such plan, or wilfully refuses to produce or allow it to be examined, or 
Wilmlly withholds any portion thereof, or conceals any part of the workings, or 
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1553. It is an offence if an owner or agent fails to give notice to 
the inspector of the district, within two months of tlie event, when 
— (1) any working is commenced for thfe purpose of opening a new 
shaft for any mine; (2) a shaft (q) of any mine is abandoned or 
the working thereof discontinued; (3) the working of a shaft of 
any mine is recommenced after any abandonment or discontinuance 
for a period exceeding two months; or (4) any change occurs in 
the name of, or in the name of the owner or agent of, a mine, or in 
the officers of any incorporated company which is the owner of a 
mine (r). 

Where and at whatever time any mine is abandoned or the 
working thereof discontinued, the owner and every other person 
interested in the minerals of the mine (a), must cause the top of the 
shaft and any side entrance from the surface to be securely fenced (b) 
for the prevention of accidents. Hubject to any contract to the con¬ 
trary, the owner is liable, as between himself and other persons 
interested in the minerals, to carry this provision into effect, and to 
pay costs incurred by any other person interested in the minerals 
in carrying it into eflfect, and w’here such abandonment has occurred 
in the case of a mine opened before the 1st .January, 1873(c), the 
obligation applies only to such shaft or side entrance as is situate 
within fifty yards of any highway, road, footpath, or place of public 
resort, or in open and uninclosed land, or, not being situate as 
aforesaid, is required by an inspector to be fenced on the ground 
that it is specially dangerous (r/j. 

Where any mine, in wJiich more than twelve persons have 


produces an imperfect or iuaccurato plan, unless he shows that ho was ignorant 
of such concealment, impelfoctiou, or inaccuracy, and also if he fails within 
twenty da;jB, or such further tune as may bo shown to bo necessary, after the 
requisition of the lusjioctor, to make or cuuso such plan to be made. The 
in^ctor may further (whether a penalty fur such offeuce has or has not been 
inflicted) require the owner or agent to cause an accurate plan, such as ia 
prescribed by ibtJ., h. 19, to be made within a reasonublo tune, at the owner’s 
expense, on a scale of not leas than two chains to one inch, or on such other 
scale as that on which the plan used in the mine is constructed (ibid,). 

(j) " Shaft” includes ” pit” {tbid., s. 41). 

(r) Ibid., 8 . 12, however, only applies to any working or mine in which more 
than twelve persons are oidiniirilj; employed below ground, and, in the case of 
a partnership, working a mine witliiri the staunaiies of Devon and Cornwall, 
if notice of every change in the piiiser of the partnership is sent as i-equireil by 
ibid., B. 12, notice of a change in the membois of the partnership need not be 
sent in pursuance.thereof (»6«f.). The provision applies to mines abandoned 
before the Act came into operation (Ktott v. IMeinaem (1876), 34 L. T. 291). 

fa) See Evans v. Mmtyn (1878), 2 0. 1*. D. 547 ; and note ( f), p. 626, ante. 

(b) Foster v. Owen (1892), 62 L. J. (m. c.) 7 ; and see titles Boundaiues, 
Fences, ANU Pautv Walls, Vol. 111., p. 133; Nuisance; and comjiaie the 
similar provisions affecting coal mines, see p. 617, ante. 

(c) The Metalliferous £Qnes Eegulation Act, 1372 (35 & 36 Vict. c. 77), 
received the Boyal assent on the 10th August, 1872, and came into force 
on the Ist January, 1873. 

(d) Ibid., B. 13. Any person who fails to act in conformity with this pro¬ 
vision is guilty of a statutory offence. These provisions do not exempt any 
person from any liability under any other Act or otherwise. As to legal 
proceedings, see p. 63.‘i, post. 
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ordinarily been employed below ground, is abandoned, the owner at saor. 2 . 

the time of the abandonment must send to a Secretary of State an Mefid- 

accurate plan (e), on a scale of not less than two chains to one inch liferous 

(or on such other scale as that on which the plan last used in the Mines, 

mine is constructed), showing the boundaries of the working up to 
the time of the abandonment, with the view of its being preserved 
by the Secretary of State, but no person other than an inspector 
may inspect or copy such plan within ten years of its receipt by 
the Secretary of State without the licence of such Secretary of 
State (/). 

Sub-Sect. 4. — General Rides as to Safety. 

1654. General rules have to be observed so far as reasonably General rules 
practicable (g) in every metalliferous mine (h). These general rules, safety, 
though not identical with the general rules prescribed by statute 
for coal mines (i), are very similar in their scope. 

1555. An adequate amount of ventilation must be constantly Ventilation, 
produced (/c) to such an extent that the shafts, winsies, sumps, 

levels, underground stables and working places, and the travelling 
roads thereto and therefrom are in a fit state for working and 
passing therein (1). 

1556. No gunpowder or other explosive or inflammable substance ExploaiTes. 
may be stored in the mine or taken into it except in a case (m) or 
canister containing not more than four pounds. No workman may 

have in use at one time in any one place more than one of such 
cases or canisters, or (except in mines exempted by tlie Secretary 
of State), when charging holes for blasting, use or have in his 
possession in the mine underground any iron or steel pricker, or 
use any iron or steel tamping rod or stemmer for ramming either 
the wadding or the first part of the tamping or stemming on the 
powder. A charge of powder which has missed fire may not be 
unrammed (n). Any slate mine ( 0 ) may, however, be exempted by 
a Secretary of State from the. operation of the foregoing provisions 
with respect to use of gunpowder or other explosives on the 
application of the owner, agent, or manager, transmitted through 
the inspector of the district (p). 

(e) “ Plan ” includes a inap and section, and a conoct copy or tracing of any 
original plan as so defined (Metalliferous Mines Begulation Act, 1872 (35 & 3fi 
Viet. c. 77), 8. 41). 

(/■) Ibid., s. 14. Every person failing to comply with ibid., s. 14, is guilty 
of a statutory offence (thtd.). As to legal proceedings, see p. 633, post. 

{(f) See note («), p. 611, ante. 

(/i) Metalliferous Mines Regulation Act, 1872 (35 & 36 Vict. c. 77), s. 23. 

(i) See pp. 611 et aerj,, ante. 

(A) See Knowles v. Dtcktnson (1800). 2 K & E. 705; Hall v. Hopwood (1870), 

49 L. J. (M. 0 .) 17. 

(i) Metalliferous Minos Regulation Act, 1872 (35 & 36 Vict. c. 77), s. 23 (1). 

(m) The case must bo of a solid and substantial nature {Foster v. Hiph-wi/s 
Casson Slate Co. (1887), 18 Q. B. D. 428). 

(n) Metalliferous Mines Regulation Act, 1872 (35 & 36 Vict. c. 77), a. 23 (21. 

( 0 ) As to slate mines worked by underground workings by levels, fee note (p), 

p. €24, ante. 

(p) Slate Mines (Gunpowder) Act, 1882 (45 & 46 Vict. c. 3), s. 2(1), (2). Th* 
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,1557. Every underground plane, of the nature already speci¬ 
fied (q), must be provided with proper means of signalling and with 
places of refuge (r). 

lilvery road on which persona travel underground, where the 
produce of the mine, in transit on the rljad, exceeds ten tons in any 
one hour or any part thereof, and where the load is drawn by a horse 
or other animal, must be provided, at intervals of not more than 
one hundred yards, with sufficient spaces for places of refuge, each 
of which must be of sufficient length, and of at least three feet in 
width between the waggons running on the road and the side of 
the road (s). 

1558. The top of every shaft which was opened before the com¬ 
mencement of the actual w'orking for the time being of the mine 
and has not been used during such actual working (if so required 
in writing by the inspector of the district), the top of every other 
shaft which for the time being is out of use or used only as an 
air shaft, and the top and all entrances between the top and 
bottom of every working or pumping shaft must be properly 
fenced (t). Where the natural strata are not safe, every working 
or pumping shaft must be securely cased, lined, and otherwise 
made secure; and where one portion of a shaft is used for the 
ascent and descent of persons by ladders i u) or a man-engine, and 
another portion thereof for raising tho mineral gotten, the first- 
mentioned portion must be cased or otherwise securely fenced off 
from the last mentioned portion (a). 

1559. Every working shaft in which persons are raised must, if 
exceeding fifty yards in depth and not exempted in writing by the 
inspector of the district, be provided with guides and proper means 
of communicating signals of the nature and manner already 
specified (h). 

exemption may at any time bo revoked by the Secretary of State, but tlia 
I evocation does not come into force until written or printed notice thereof has 
been posted up at the mine for twenty-four hours. A list of the exemptions so 
granted and revoked must Ire set forth in the annual report of the inspector of 
the district (Slate Mines (U-unpowder) Act, 1882 (4fi & 46 Viet. c. 3), a. 2(3), (4)). 
As to such annual reports, see p. 610, anfe. 

i f/) See p. 617, ante. 

rj Metalliferous Mines Eegulation Act, 1872 (35 & 36 Viet. c. 77), s. 23 (3). 
a) /hid., B. 23 (4). A Secretary of State may, if he thinks fit, require the 
ins|)ector to certify whether tho produi'o of the uiino in transit on 
or does not ordinarily exceed the weiglit as aforesaid {thuL). Every manhole 
and space for refuge must be constantly kept clear, and no person jnay 
place anything in a manhole or space so as to prevent access thereto {ibid., 
B. 23 (.0)). ' 

(f) Hut the temporary removal of the fence for the purpose of repairs or 
other operations is penuitted, if proper precautions are used (Metalliferous 
Mines llegulation Act, 1872 (85 & 36 Viet. o. 77), s. 23 (7)). 

(u) As to loilders, soe p. ^1, post. 

ji) Metalliferous Mines Begulation Act, 1872 (35 & 36 Viet. c. 77), s. 23 (6), 
(il)» (8). (9). A.s to liability for neglect to fence, see Jte Williama v. Oroucott 
(1863), 4 B. & S. 149; Foratfr v. Netvhaveu Harbour TruMeea (1897), 61 J. P, 
629; v. Dickinson (1876), 34 L. T. 291. 

(&) Metalliferous Minos Beirolatiou Act, 1872 (35 & 36 Viet. c. 77), s. 23 (10); 
and see p. 618, ante. For definition of a " working shaft,” see Foster v. North 
ffendrel Lead Mtmng Co., [1801] 1 Q. B. 71. 
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A saffioient cover overhead must! be used when lowering or Sbot. s. ^ 

raising persons in every working shaft, except where it is worked lleUS* 

by a windlass, or where the person is employed about the pump or Uftretts 
some work of repair in the shaft, or where a written exemption is 
given by the inspector of thb district (c). Covers for 

shafts. 

1560 . No single linked chain may be used for lowering or raising Machiaery. 
persons in any working shaft or plane except for the short coupling 
chain attached to the cage or load. The drum of every machine 
used for lowering or raising persons is required to be made with 
flanges or horns, and also, if the drum is conical, such other appli> 
snces, as will prevent the rope from slipping; and there must be 
attached to every machine worked by steam, water or mechanical 
power, and used for lowering or raising persons, an adequate 
break, and a proper indicator (in addition to any mark on the rope) 
for showing the person who works the machine the position of the 
cage or load in the shaft (d). Every fly-wheel and all exposed and 
dangerous parts of the machinery are to be and must be kept 
securely fenced (e), and every steam boiler must be provided with 
a proper steam gauge and water gauge to show respectively the 
pressure of steam and the height of water in the boiler, and with a 
proper safety valve (/'). 

A ladder permanently used for the ascent or descent of persons Ladders, 
may not be fixed in a vertical nor overhanging position, but must 
be inclined at the most convenient angle which the space in 
which the latter is fixed allows and have substantial platforms at 
intervals of not more than tw'enty yards (g). 

1561 - If more than twelve persons are ordinarily employed in the Dressir^g 
mine below ground, sufficient accommodation must be provided 
above ground near the principal entrance of the mine (but not 
in the engine-house nor boiler-house) for enabling the persona 
employed conveniently to dry and change their dress (/t). 

Every person who contravenes or fails to comply with any Liability tor 
of the aforesaid general rules is guilty of a statutory offence ; and 
in the dvent of any such contravent'on or non-compliance by any 
person, the owner or agent of the mine is each guilty of an 



ferous Mines Be^ulation Act, 1672 (35 & 36 Viet. o. 77), s. 23 
ste to contravention of liiis provision by miners through use of a skip or 
opea bdx, BBS Frechemlk v. Souden (1833), 48 L. T. 612). 

(d) MetallUerous Mines Begulation Act, 1872 (35 & 36 Yict. o. 77), s. 23 (HI), 
(18), (14); J/bsier v. Owen (1892), 62 L. J. (m. 0.) 7; Arku/riglit v. Evans (1880), 
49 L. J. (m. c.) 82; Stolcea v. Arkivright (1897), 66 L. J. (o. B.) 815; Devmahirs 
(ilul;e) V. Stoia-s (1897), 76 Tj. T. 424. 

(e) Metallifereus Mines Begulation Act, 1872 (35 & 36 "Viot. o. s. 23 (17). 

(/) Ibid., ,f, 23 (18). Wilful damage to, or tjio unat^oru^ rimoval or 

rendering ui^ess of, any fencing, casing, lining, guide, means of signafllng, 
signal, cover, chain,- flange, horn, brake, indicator, ladder, platform, steam 
gauge, water gauge, safety valve, or other appliance or thii^ provided in any 
mine in coiapHhnce*with the Act is forbidden (ibid., s. 23 (1^; compare ibid., 
88. 31, 32 ; ami see p. 619, ante). 

(a) Metallileirous Mines Begulation Act, 1872 (35 & 36 Yict. c. 77), s. 2.3 (15). 

(A) /5iU, 8. ^ 
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offence, unless he proves that he^had taken all reasonable means to 
prevent it(i). 

Sub-Sbct. 5.—Special Rules as to Safety. 

1563. The o^ner or agent {k) of a metalliferous mine (1) may 
propose special rules for the conduct and gnidance ql the persons 
acting in the management of, or employed in or about, any mine so 
as to prevent dangerous accidents, and to provide for the safety and 
proper discipline of the persons employed in or about the mine, but it 
is not compulsory to do so (nt). Except in a few matters of detai!'(n) 
the provisions as to special rules in a metalliferous mine are identical 
with those affecting coal mines (o), with such variations as fire 
rendered necessary by the fact that special rules are compulsorv 
in the latter case (j)), but not in the former. Thus, under botn 
codes of provisions the special rules must be transmitted to the 
inspector (q) after being posted up in the mine('r), and are either 
accepted or objected to by the Secretary of State, and any dispute 
about the modification's therein which the Secretary of State 
proposes to introduce are decided by arbitration («). The provisions 
as to establishment (/), certification as evidence (u), amendment (x), 
and publication (a) of special rules are for all practical purposes 
identical under both codes, and the penalties imposed are the 
same (6); but, as regards metalliferous mines, the Secretary of State 
Ii'rb express power from time to time to propose in writing any special 
/^les to the owner or agent of a mine in which tliere are none (c). 


(t) Metalliferoufl Mines llegiilntion Act, 1S72 (35 & 30 Vict. o. 77), ss. 23 
(19), 31. 

(k) For definitions of ‘‘ownor”aiid “ agent,” see notes (/) and (y), p. 626, 
ante; and see notes (p) and ( 7 ), p. t>9<>, ante. There is no mention of the 
manager” in the Melalliforons Mines Regulation Act, 1872 (36 & 36 Vict. 
0. 77), SB. 24—30 : compare p 604, ante. 

' i) For definition of mine, soo note (d), p. 601, ante. 

m) MetiilliferouB Mines Begnlation Act, 1872 (35 & 36 Vict. c. 77). 

n) For instance, special rules fur a metalliferous mine need not bo signed by 
the inspector in duplicate (ibid., s. 1 ), nor is it necessary to send two copies 
of the proposed special rules to the inspector (ibiU., s. 26); nor is it expressly 
provided that failure to transmit the proposed special rules within tlm time 
appointed is a statutory offence (tbid., s. 25); compare Goal Mines Regulation 
Act (50 & 51 Vict. c, 58), s. 55 ; see p. 620, ante. 

J | Soe pp. 619 et se(i., n?ifc. 

) See p. 620, ante. ' 

I Metalliferous Mines Regulation Act, 1872 (35 & 36 Vict. c. 35 ; 

see p. 620, ante. s 

(r) Metalliferous Mines Regulation Act, 1872 (35 & 36 Vict. 

26 ; sec p. 620, ante. 

f Metalliferous Mines Regulation Act, 1872 (35 & 36 Vict. & 77), ^" ^ 6 ; 
ote (t), p. 620, ante. 

Metalliferous Minos Regulation Act, 1872 (35 & 36 Vict c. 77), ss. 24—26; 
see p, 620, atite, > 

(u) Motalliferotui Minds Regulation Act, 1872 (35 & 36 Vict. c. 77), s. SO 
note (fc), p. 6 ^' at> te. ^ 

(*) Metwiferous Mines Regulation Act, 1872 (3.5 & 36 Vict..,q. 77), s. 27; 
MS p. 620, ante.' \ 

ia) MetoUiferoul.M*”^^ Regulation Act, 1872 (35 & SB Vict. c. 77), s. 28; 
•e 6 ]|p. 620,62I,|pife. 

• (iijpMetalliferiras Mines Regulation' Act, 1872,.(35 & 3fr’Vict.^'r77), ss. 24, 
29; see pp. 621,622, ante. , ” f ’ 

(f) Metallifbrous Mines Regulation Act, 1876 ^6 &‘'S%rViCt£.«q. ,77), s. 27; 
Compaq pp. ^^9, ^ 0 , ^ “ 
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Sub-Seot. Q.~r)egal Proceeding$. 

15^4. The regulations as regards legal proceedings and penalties 
affecting metalliferous mines {d) are for all practical purposes 
identical wi|h those affecting coal mines (e). The maximum 
penalty for an offence against the Metalliferous Mines Regulation 
Act, 1872 (/), is in the case of an owner or agent (g) £*20, and P™®®®*^*** 
in the ease of any other person £2, and a further penalty not 
exceeding ^1 for every day daring the continuance of any offence Renaltie*. 
after the inspector has given written notice of such offence (/t)' 

The cases in which a sentence of imprisonment with or without impriaon- 
hard labour may be imposed (i)f the provisions as to appeals 
the prosecution of offences and recovery of penalties (1), the persona 
who can prosecute or authorise the prosecution of an owner or 
agent (m), the power of the court to adjourn proceedings to enable 
the offender to be proceeded against under any other Act (n), and 
the power of the Secretary of State to direct the application of 
penalties (o) are, except for occasional verbal differences, common 
to both classes of mines. Certain modifications in the statutory 
provisions as regards legal proceedings are made as regards mines 
in the Isle of Man (p). * 
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{d) Those reguLitions are contained in the Metalli/erous Mines Hegulatio^^ 

Act, 1872 {iio & 36 Vict. c. 77), ss. 31—38 mclusivo, as varied by the ropeklH'. *"• 
of tbid , s. 32, clauses 1 (in part), 2, 3, 4 and 6, and ibtti., s. 34 (2) (3), by the 
Summary Jurisdiction Act, 1884 (47 & 48 Viet. c. 43), a. 4; and see, generally, 
title Magistrates, Vol. XIX., pp. 612 aeg . 

(e) See pp. 622—624, aHte. 

(/) 33 & 36 Vict c. 77. 

Ig) No exiiress niontiun of a manager is made in the provisions of the !^etaUi> 
ferous Mines Act, 1872 (35 & 36 Vict. c. 77), dealing with legal proceedings. 

(b) Metalliferous Mines Bogulation Act, 1872 (35 & 36 Vict. c. 77), 3$,/ 

Every person employed in or about a mine, other than an owner or agent, who 
is guilty of any act or omission which m tho case of an owner or agent would 
be an olTence against the Act is deemed to be guilty of an offence against the 
Act (titd.). 

(t) liid., 8. 32 ; see p. 624. ante. 

(ft) MetelHforous Mines Bogulation Act, 1872 (35 & 36 Vict. c. 77), s. 32, aa 
repealed ih part by the Summary Jurisdiction Act, 1884 (47 & 48 Vict. c. 43) ; 
see note (d), supra. , 

(Z) Metalliferous Mines Bogulation Act, 1872 (35 & 36 Vict. o. 77)* ss. 33* 3^, 
as repealed in part by the Summary Jurisdiction Act, 1884 ; see note {<(), supra. 

(0^5> J^Stalliferous Mines Bogulation Act, 1872 (35 36 Vict. c. 77), s. 35; 

8 ee'^4^2, ante, and Foster v. Fyffe, [1896] 2 Q. B. 104, there cited. 

Metalliferous Mines Begulation Act, 1872 (35 & 36 Vict. c. 77), s. ST-J 
see note (Z), p. 624, ante. .,t 

(o) Metalliferous Mines Bogulation Act, 1872 (33 & 36 Vict. c. 77]||i f.' 
see p. 624, ante. 

(p) Metelliferous Mines Begulation Act, 1872 (35 & 36 V3igft . c. Tl), s. 43; 

Metalliferous Mwos (Isle of Man) Act, 1891 (54 & 55 Vic1;^|l^^).'4^u the l^e 
of Man any p^secution in respect of an offence punishable t^Hranmayy ran vie- 
tion under the Metal^erous Mines Bogulation Act, 1872 (3ffi||36 t^ic ti||p 77), 
other than a jbrosecut^ against an owner or agent of a jqgy the 

name of an inmectox-l^ superintendent or injector of poh^or of l^person 
injured or a|gj;)wve^Bnd in apy such pr^cution the owner Wiho 

regards any etfence in jelatioh to his RWO deemed to be the parsbn nnleved 
(MetalliferousfMinee l^e of Mi^) Act.’^^^l (54 & 66 Vict. o. 47)*J!"l (5)). 

^0 other modSfeatiajRS are pHnCipally coimned to defining ^ m^tfUing, of the ^ 
principal Act wj^p^^tion to the judiciaj^stem of the Isle.^ ^ 
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1565. The regulation of quarries (q) is provided for by the Quarries 
Act, 1894 (r), 'which makes applicable to quarries certain provisions 
of the Metalliferous Mines Begulation Ac'bS, 1872 and 1876 (s), with 
modifications (f). Thus the provisions as to the plaee of paying 
wages (a), as to sending notice of accidents to the inspector (b), as 
to the appointment, disqualification, and powers of inspectors (c) and 
their duty to give notice of danger (d)and to make annual and special 
reports («), arbitration (/), coroner’s inquests (p), power to make 
special rules, and the provisions relating to such special rules when 
made (h), penalties, imprisonment, and legal proceedings (i), and 
service of notices (k), are all made applicable to quarries. 

1566 . Every quarry—a term which includes every pit or opening 
made for the purpose of getting stone, slates, lime, chalk, clay, 
gravel, or sand, but does not include any natural opening (f)— 


( 9 ) “Quarry” is defined by the Quames Act, 1894 (.17 & 58 Viet. c. 42), s. 1 , as 
every place, not beiTig a inino, in which perfions work in getting slalo, stone, 
coprolitc.'i, or other iniiieral.<3, and any part of which is more than twenty feet 
deep ; compare the definition in the I'nctory and Worksho 2 ) Act, 1901 (1 Edw. 7, 
c. 22), Schod. VI., Part IF. As to the application to quarries of the statutory 
legislation relating to factories, see title Pacjouies and Shops, Vol. XTV., 
np, 440, 472, 502. An underground slate mine is a mine, and not a quarry, for 

& 36 Viet. 



I purposes 
A heap 

of furnace slag is not (Hiott v. MvUand Rail, (lo. (1897), 1.3 T. L. 11. 398), but 
a gravel pit or sand pit may bo {Svott v. Mtdhmd Rail, L’o., [190IJ 1 K. B. 317), 


_ juarry within the moaning of the Quarries Act, 1894 (.77 & 58 Viet. c. 42). 

(r) The Secrelaiy of State has jiowor to deejide wholher a qiiairy is one to 
which the Act ap 2 )fi<'S (MotalUrorous Mines llegulation Act, 1872 (35 & 36 Viet. 
0 . 77), B. 39, as applied by the Quarries Act, 1804 (57 & 58 Viet. c. 42), e. 2 (1) 
0 ^ Schedule). 

(«) 35 & 36 Viet, a 77 ; 38 & 39 Viet. c. 39. 

(t) Quarries Act, 1894 (57 & 58 Viet. c. 42), s. 2 (1). The Metalliferous 
Mines (Isle of Man) Act, 1891 (54 & 55 Vict. c. 47), s. 1, is applicable to 
quanies in the Isle of Man (thtd.). The schedule to the Quariies Act, 1894 
(57 & 58 Vict. c. 42) enumerates the sections of the Acts which are made 
ap 2 >licable to quarries and the modifications to be made in such sections.' 

{a) See pp. 597, 625, ante. > 

(b] See pp. 607.625, avte.^ In the application of the Mctallifoious Mines Hoga- 
laj^n Act, 1872 (36 & 36 Vict. o. 77), s. 11, to quarries the word “ eirolqsive ” is 
substituted for the word " powder ” (Quames Act, 1894 (57 & 68 Vi#^ 42), 
Schedule). The Notice of Accidents Act, 1900 (6 Edw. 7, c. 53) j907, 

608, ante), also applies to quarries ; but the Mines Accidents (EoscU^'^tW ,'^4) 
A6% 1910 (10 Edw. 7 &.1 u-oo. 5, c. 15), apparently does not; see s. ^ (1); 
p. €19, ante. 

inspectors under the Metalliferous Minos Begulation Acts (^e p. 625, 
are Ihe insii^ors of quames (Quarries Act, 1894 (57 & 68 vict. c. 42), 

i d) See 2 ^. 6(]v^'$25, ante, 
e) pp. 610^^5, ante. 

/) P- '<*»<«■ , 

g) 607;^26, ante. j 

A) 8^ pp. eeq., 632, ante. Special rules in3de*py au owner who has 
dimntinuedfto work a quarry do not come ij^n force when 
m new (fWBSt commences working {Qacdm, v. An^xnan, [1910J 8. jP. (J.) 2681 
(*) See.ppf 622, 823, 633, ante. 


W.See 


r flea., ante, jmaaim. t « ^ 

I'eilSing) Act, 1887 61 Viot, c. 19), s, 
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which is dangerous to the public and is in open or uninclosed land 
within fifty yards of a highway, and is not separated therefrom by a 
secure and sufficient fence, must be kept reasonably fenced (m). 


Part XIII.—Local Rights and Customs. 

Sect. 1.— Cornwall an<l Devon. 

Sub-Sect. 1.— Tin-hounding in Cormvall, 

1667. In Cornwall (n), as elsewhere in England, pnrnd facie, the 

(m) Quarry (Fencing) Act, 1887 (50 & 51 Viet. c. 19), s. 3. A quarry not so 
fenced is a nuisance liable to be dealt with summarily in manner provided by 
the Public Health Act, 1875 (38 & 39 Viet. c. 55); and see title Nuisance, and 
p. 585, ante. 

(?j) The coat-book principle of conducting mining operations, which, though 
more frequently met with in Cornwall and IleTon, has at times existed in other 
parts of EnglflLud [C(arl:e and Vliapman v. Hurt (1858), 6 IL Ti, Cas. 633 
(Cumberland) ; Jte Mixon Copj>er Mining (Jo., Kdicarda’ Vase (1860), 1 L. T. 399 
(Staffordshire); Jle Apptetrrewick Lead Mining Co. (1874), L. K. 18 Eq. 95 
(Yorkshire)), in Wales (Ke Welsh Fotoai Mining Oo. (1858), 27 L. J. (CSI.) 
311), and in Ireland {^Ktlhritken Vase (undated), cited in Tapping's Beadwin 
Prize Essay ou the Cost Hook Principles, p. 7), belongs rather to the.law 
of companies or partnership {Kittow v. Ltskeard Union 
Q. B. 7; Sibleg v. Mintcn (1857), 27 Ij. J. (ch.) 53) than to the law of mine%' 
and will be found dealt with in title Companies, Vol. V., pp. 651 et aeq. 
As to the general law of partnership, see title Pabtnbiiship. In addition to 
the authonties cited in title Companies, Vol V., pp. 654 et ««/., reference may 
be made to the following cases :— Thomas v. llohler (1861), 4 He G. F. & J. 199- 
(a cost-book company is bound only by rules etc. entered in the cost-book and 
embodied therein); Hyhart v. Uarker (1858), 4 C. B. (n. s.) 209 (the share¬ 
holders of a cost-book mine cannot stipulate by their rules that unpaid calls 
shall bo lecovcrcd as a debt due from the defaultiiig bhureholdor to the purser); 
Eacottv. Gray (1878), 47 L. J. (q. b.) 606 (a ci-cditor of a cost-book mining 
company cannot bring an action against a shareholder to enforce a call); Pen 
V. Tfumaa (1855), 15 0. B. 714 (each member of a mining company worked on 
the cost-book principle, being a partner in the concern, is liable ns such for 
goods supplied for the working of the mine) ; Thomaa v. Clark (1856), 18 C. B. 
662 (a transferee of shares in a cost-book mine (transfers must be registered) is 
not liable for debts of the concern contracted before the registration of his 
transfer); Newton v, Daly (1868), 1 P. & F. 26 (where an order has been 
enters for goods on credit, the question for the jury is whether the secretary 
of tko oOsfr^ok company has authority to pledge the company’s credit for 
neoetisatie^ i Geake\. Jackson (1867), 36 L. J. (c. P.) 108 (in an action against 
a siUirekolaer for coals, evidence as to the cost-sheet has been held as evidence 
Bgai^thim of cools so delivered); lie Welsh Potoai Lead and Cofipcr Mining Co., 
Lofthmisda Oaae (1857), 2 De G. & J. 69, 0. A. (where a shareholder has given 
notice, according to rules, of his ceasing to be a member of a cost-book conupe^y 
subsequently registered, he has been hold not liable to be placed on the list oi dtiSa- 
tributories on the winding-up of the company); ReWdah Pototi Mining Co. (1858), 
27 L. J. (cH.) 311 (the name of a shareholder who has given^otice to relinquish 
his shares slv)uld not appear on the list of contributories or oQjpM register on the 
winding up of the company); Re Wryagan Slate (^Marrying Ex part^Sireh 
(1859), 28 U. J. (on.) 894 (where the amount paid by a sharenmder, wlKKwlin- 
quished his shares on paying his proportion of liabilities, waa fisced by the purser 
without the sanction of the committee, the shareholder was he^ not liaMe to be 
placed on the list of contributories); Re Great Cambrian Mm^ and (parrying 
Co., Bowen's Case (1856), 4 W. B. 800 (where a transferee has been a conlKbutory 
inreepect of shttep i^sferred with the usual formalities, the transferor cannot 
also he held lio^e^ lespect of such shares); Taylor v. IflU :^863^8 L. T. 148 
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ownership of the mines is vested in the owner of the freehold (p). 
This right of ownership is, however, modified by the custom of tin- 
bounding. Under this custom, if a tin mine (p) lies within waste 
Lind or inclosed land in which the cijistom was exercised before 
inciosure and the property either of an individual or forming part of 
one of the seventeen ancient assessionable manors {q), and is not 
worked by the owner of the surface, a tinner (r) may give three 
months’ notice to the lord of his intention to cut tin-bounds (s). 
During the three months the owner may himself cut the bounds for 
his own use. If he does not do so, the tinner may, at three suc¬ 
cessive Stannary Courts (t), cause proclamation to be made'of the 
limits of the bounds, the names of his partners, and other particulars, 
and if no objection is successfully made, the court awards a writ 
to the bailiff of the court to deliver possession of the tin-bounds to 
the tin-bounder, who thereupon has the exclusive right to search 
for and work all tin and tin ore within the bounds (a) on paying to 
the owner of the soil ore-fifteenth of the mineral worked,except in 
places where by special custom a different share is payable (L). 

(the transferee takes his shares with past as well as future liabilities, indepen¬ 
dent of any special contract); Jte Court Grange Stiver Lead Co., De. Castro’s Case 
(1856), 2 Jur. (n. s.) 1208 (a transferee is nut liable to bo placed on the list 
of contributories where there has been merely an agrooineut to take shaiea 
but no registration); King's Uaae (1871), 6 Ch. App. 106 (tho secretary of au 
unregistered mining company is not liable to bo placed on the list of contribu¬ 
tories on winding up in respect of shares bought by him in the name of a 
nominee to avoid publicity, the transfer liciug duly registered); lie lYrgsgan 
Slate Quarrgmg Co., Kj, parte Uionby (1850), 28 L. J. (CH.) 875 (a registered 
shareholder who has disposed of his shares and handed over the certificates, no 
other person having registered himself in lospoct of such shares, remains liable 
to be a coutributoiy); Re Peunaut and Craigwen Consolidated Lead Mining Co., 
Mayhew's f7osc(1854), 5l)e O. M. «& Gl. 837, t). A. (a transferee held to be placed 
properly on the list of oontributoiies tlwaigb no iiotico in writing was given nor 
formal acknowledgment inudo aocoidiiig to the rules). 

(p) Rogers v. Rrentoii (1847), 10 Q. IJ. 26, 50. 

(p) The custom only applies to tin. If any copper is found in the coui'se of 
working, the tinner is not entitled to it (Rogers v. lirenton, supra). As to the 
nature of such a custom, see title Custom and Usages, Vol. X., pp. 224 et seq. 

(q) Laws of the {Stannaries, p. 34. As to the assessiunablo manors, ece 
title Constitutional Law, Vol. VlT., p. 261. 

(r) I.e., any person employing himself in tin mining (Rogers v. Brenton, supra, 
at p. 50), and see Laws of the Stannaries, p. 35. 

i s) Laws of the Stannaries, p. 91. 
t) Ibtd., p. 66. 

o) Rogers v. Brenton, supra, at p. 27; Ivimey v. Stocker (1865), 2 Drew. 
Sc, Sid. 637, 642; Rowe'v. Brenton (1828), cited in Smiike’e Report of Vice /, 
Tfutmas (1842). The custom is recognised in the Charter 33 Edw. 1, and regu¬ 
lated by laws passed at convocations of the Stannaries. For the charter and 
these laws, see Pearce, Laws and Customs of the Stannaries, and the collection 
known as Laws of the Stannaiiea As to the area which may be included 
within the bounds, see Rogers v. Brenton, supra, at p. 66, n. 

(6) Laws of the Stannaries, p. 34. This payment is called “ toll-tin.” For 
special customs to render less than a fifteenth share, see Rowe v. Brenton (1828), 
8 B. & 0. 737 ; Crease v. Sawle (1842), 2 Q. B. 862, 865, 866, Ex. Ch.; Crease v. 
jBorreff (1836), 1 Cr. M. & E. 919, 926; R. v. Crpase (1840), 11 Ad. & El. 677. 
As to an action for account in respect of toll-tin, see Trelawny v. Williama 
(1705), 2 Vern. 463. The lord is liable to be rated in respect of his share (R. v. 
St. Agnes (Inkalitants) (1780), 3 Term Eep. 480; Crease V. Satjgie, supra; Van 
Mining Co. Xf Llanidloes Overseers (1876),! Ex. D. 310). 
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work. 


1568. The bounds must be marked by twenty-four turfs or stones, snrr. i|; 

sis to each corner, and there may also lie aide-bounds, which appear OoviiwaU 
to be triangular extensions bounded by lines drawn from any two audI)e7on, 
of the corners (c). ^ Marking th« 

A tin-bounder who has been in possession for a year and a day bounds.^ 
cannot be disturbed except by verdict (d), but to preserve his rights Renewal of 
he must renew the bounds within a year and a day (e), and work twnHiis. 
bond fide, although not necessarily without intermission (/). 

Omission to renew the bounds before the proper date is not fatal if 
they are renewed before rights have been acquired by another (y). 

The loss of side-bounds does not prejudice the rights of the tin- 
bounders in the lands within the corner bounds {h). Part owners 
or keepers of bounds who fraudulently forfeit by non-renewal and 
then renew in their own names are held to renew for the benefit of 
those defrauded (i). 

If a tin-bounder neglects to work, other tinners may, on giving Neglect to 
notice and making certain payments, enter and work (k). 

1569. The interest acquired by the tin-bounder is a chattel real (/), Nature of 
which devolves and can be dealt with as such, and is liable to 

debts (m). When he has entered and worked, his interest is 
such that possession might have been recovered in an action of 
ejectment (?/). 

1570. A tin-bounder has the right in the course of his w'orkings incidental 
to do certain things necessary for getting the tin (o). He may take 

water within the bounds (p) other than pot-water for houses or tm-bouader» 
water enjoyed by an ancient mill(g), but he may not make surface 
trenches on any land to convey water to any stannary (r). He may 
make adits through waste laud, but not through land held in 
severalty, and one tin-bounder may not use another’s adit without 
leave {s). A tin-bounder who obstructs streams must clear them in 


i c) Ijaws of the Stannaries, p. 87. 
d) Ibid., p. 21. 

e) Ibid., p. 57. The owner of the soil is entitled to require the tin-boimders 
to show the corners of their bounds and to slate the date of renewal {tbid., 
pp. 91, 95). 

(/) Rogers v. Brenton (1847), 10 Q. B. 27. ; 

(g) Laws of the Stannaries, p. 20. 

(A) Ibid., p. 57. 

(*) Ibid., pp. 89, 90. 

(A) Jbid., p. 90. 

(Z) Tvimeg v. StoeJeer (1866), 1 Ch. App. 396, 404. 

fm) Laws of the Stannaries, p. 58 ; Rogers v. Brenton, supra. 

(n) Vice v. Thomas (1842), Smirke’s ^port; Rogers v. Brenton, supra; com- 
I>are Doe d. Falmouth {Earl) v. Alderson (1836), 1 M. & W. 210 (a case in which 
there had been no entry, and which appears to have turned on a point of 
evidence or pleading). 

(o) Oaved v. Martyn (1865), 19 C. B. (n. s.) 732. Workings may not be made 
in a highway (Laws of the Stannaries, p. 00). , 

(p) Qaved v. Martyn, supra; Carlyon y. Louenng (1867), 1 H. & N. 784. 
Hignts to water enjoyed for the necessary period by tin-bounders are acquired 
for the benefit of the freehold {Ivimey v. Stocker, supra). 

($) Laws of the Stannaries, p. 104. 

(r) Bastard v. Smith (1836), 6Ad. & El. 827 ; see Tvimeyy. Stocker, supra, at p. 405. 
(•; Laws pf the Stannaries, p. 46. Tin found by a tinner in making an adit 
outside his bounds may not be appropriated by him {tbid.). 
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ordsr to prevent flooding (t), and there are statutory restrictions as 
to wo rising beside certain streams in' order to protect the harbours 
of Dtirtmouth, Plymouth, Teignmouth, Falmouth, and Fowey (a), 
A tin-bounder who encroaches on the l^unds of others is liable in 
damages, and a tin-bounder who suspects £is neighbour of breaking 
bounds may obtain an order for inspection, and if necessary an 
injunction until trial (6). 

1671. Tin bounds are often worked by co-adventurers. In such 
case any adventurer, who does not co-operate in the working after 
receiving notice from the owners of one-half in value, may be 
excluded from the working and be only entitled to the accustomed 
farm (c). The adventurers have rights of contribution against each 
other (tl). 

Suh-Sect. 2.— Tin-hounding in Devon. 

1672. Under the Devonshire custom a tinner may work tin 
existing in any lands in Devon other than orchards, gardens, 
houses, or grain or corn lands, or any wood or grove where the 
working would necessitate the overthrowing of twenty timber trees 
of twenty years’ growth (r). Tin may, however, be worked in the 
excepted lands mth the consent of the owner and occupier, and if 
such consent is given, the owner and occupier are entitled in equal 
shares to one-tenth of the produce (/’). 

1673. Tin bounds must be renewed yearly between the feasts of 
St. Peter ad Vincula and St. Michael the Archangel {g). 

1674. The interest of a tinner in his bounds is a fee simple 
estate {h), and devolves upon his heir (j), or it may be devised or 
conveyed {k). 

Sub-Sect. 3.— Stannaries Court. 

1676. In addition to their peculiar customs the Cornish tin 
miners had their peculiar court, known as the Stannaries Court, the 
powers of which are now exercised by the county court of 
Cornwall (f). The court is a court of both common law and 

I t) Law of the Stannaries p. 106. 

a) Stat. (1631-2) 23 Hen. 8, c. 8 ; stat.‘(1535-6) 27 Hen. 8, c. 23. 
h) Laws of the Stannaries, pp. 9‘i, 98. As to injuntion, see title iN/UKcnoir, 
Vol. XVII., pp. 197 et aeg. 

i c) Laws of the Stannaries, p. 96. 
a) JAtrl., pp. 59, 60. 

e) Pearce, Laws and Otistotaa of the Stannaries, p. 248. The penalty for 
worhine in contrayerition ot this proyision is £5 and treble damases 
(/) Ihid., p. 249. 

(o) Pearce, Laws and Customs of the Stannaries, p. 200; ae., Ist August and 
29tn September, 

.(A) iW., pp. 196, 202, 216." 

' m Ibid.t'p. 191. 

(A) Ibid., p. 196. 

(0 Stannaries Court (Abolition) Act, 1896 (59 £ 60 Viet. c. 45), s. 1, and order 
made thereunder dated 16th December, 1896; see titles County CoUbtb, VoL 
VltL.pp. 686,087; CouKTs, Vol. IX., p. 204. The constitution and iurisdiotion 
of the Stannary Corirt as regards companies is dealt with in ttile vOUFANIEB, 
VoLV.,pp.659«<«e?. 



Tart XIII.— Loc^l Rights and Customs. 

equity (m). Its jnrisdiotion extends to actions between mxRexfi(n) 
(except actions relating to land, life, or liuib)(o), whether or not the 
cause of action arose out of the working of mines (p) within the 
stannaries, and also to actions between miners and strangers, but 
in such cases only to adtions arising out of mining within the 
stannaries, unless the stranger consents and submits to the 
jurisdiction. 

1576. The jurisdiction of the court in matters relating to and 
connected with mines and the working thereof has been extended 
to Devon by statute (q). 

1677. In cases within the county court jurisdiction the procedure 
is according to the county court rules (r). In cases exceeding the 
county court jurisdiction special provision is made in certain 
cases (s), and where these provisions do not apply the practice and 
procedure of the High Court is followed (O- 

Sect. 2. —Verhyshire Lead, Mines and Mineral Cmtoms, 
Sub-Sect. 1. —In ( Jeneral . 

4 

1678. In Derbyshire lead is principally found in two districts, 
the Hundred of the High Peak, in which there is a district called 
the King’s Field or Fee, ^^ith seven liberties or townships (a), and 
an adjoining district, the Wapentake of Wirksworth, also comprising 
a district called the King's Field, with eight manors or liberties (b) 


(m) As to the jui'isdictiou gonorally, sco Clmrter 33 Edw. 1, of which tha 
relevant parts ore set out in the report of Niwion v. Nancarrow (18u0), 15 Q. Jl. 
144 ; 4 Co. Inst. 232, and tho Appendix to tjmirko’s Report oi Vice v. 'I'homus 
(1842). Originally tliore was a court oxercising a couinon law jurisdiction, 
known as the bteward’e Court, in each stannary, and a court lor dl the stanuai ios 
wherein the vice-warden exoicisod an original equitable jurisdiction. These 
courts were consolidated by the Stannaiies Act, 1836 (6 & 7 Will. 4, c. 106). 
There appears to have been some doubt as to equitable jurisdiction prior to the 
last-named Act; see Vtie v. Thomas (1842), Smirke’s Report. 

(n) See Adams v. Stannerm{Lord Wardin) (1633), Cro. Car. 333, aad.Riignol'V. 
Taylor (1702), 7 Mod. Rep. 103. 

a Charter 33 Edw. 1, “ eoj-eptis plantis terras et vitee et meinbrorum.” 

Originally the jurisdiction was confined to tin mines, but by the Stannaries 
Act, 1836 (0 & 7 Will. 4, c. 106), ss. 4, 7, it was extended to any niine worked 
for lead, copper, or other metal, or metallic mineral, and operations connected 
therewith; and by &e Stannaries Act, 18Sfl (18 & 19 Viet. c. 32), s. 1, it was 
provided that, in oases where uon-metallic minerals were found in the same 
mine or intermixed with metallic minerals, the whole should be within the 
jurisdiction, and plumbago was declared to be a metallio mineral. 

(q) Stannaries Act, 185fi (18 & 19 Viot. c. 32), s. 82. 

(rj County Court Buies, 1903, Ord. 61, r. 8 ; see title County Coubts, Vol. 
VIII., pp. 448 et seq. 

I s) County Court Buies, 1903, Ord. 51, rr. 10 et seq. 
t) Ihid„ r. 26 ; see title Praotioe and PBOCKpuRE. 
a) Namely, Casiletoii, Bradwell, Huokbw, Winster, Moniash, Tadoington, 
and Upper Haddon; see High Peak Mining Customs and Mineral Courts Act, 
1861 (14 & 15 Viot. c. 94} (preamble). This statute is hereinafter referred to as 
the “ ffigh Peak etc. Act, 1851 (14 & 15 Viot. c. 94).’’ 

(h) Namely, Crioh, Ashford, Stonoy Middleton and Eyam, Hartin^on, Litton, 
peak Forest, Tideswell, and Youlgreavo; see Derbyshire Mining Cuatoma and 
jfmenil Courts Act, 1852 (15 & 16 Viot. o. clxiii.), (preamble). This statute is 
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,SeCT. 2. 1579. The King’s Field was originally Crown property in the right 

Derbyshire of the Duchy of Lancaster, and with other districts was from time 
Lead Mines immemorial subject to customs by which any subject of the realm 
and Mineral entitled to search and mine for lead on payment of certain 
C nstom s. mineral duties (c). ‘ 

Ownership of mineral duties belong, according to the districts in which the 

property. mines are situated, to the Crown, its lessees, or private owners (d). 

The land inclosing the mines belongs to private persons, the grants 
of the soil operating subject to the customary duties and rights (e), 

CuBioins 1580. The mineral laws and customs are defined and regulated 

defimni by ^,y statute (/) and administered by special courts Called the Great 
Btatute. j Small Barraote Courts (g). 
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customs. 

Strict con¬ 
struction of 
rights and 
customs. 


1581. To prove a custom with respect to rights of miners in one 
manor in Derbyshire evidence of customs in an adjoining manor is 
admissible (h). The rights and customs exercisable by the miners 
are of an onerous character with regard to the landowners and must 
be construed strictly (t). 


herrinnftcr referred to as the “ Derbyshire etc. Act, 1862 (15 & 16 Viet. c. olxiii.).’’ 
It was given the force of a public Act by the Interpretation Act, 1889 (62 & 53 
Vict. 0 . 6.3), a. 9. 

(c) Preambles to High Peak etc. Act, 1851 (14 & 15 Vict. c. 94); Derbyshire 
etc. Act, 1852 (15 & 16 Vict. c. clxiii.). See also Wake v. Jiedfearn (1880), 43 
L. T. 123. 

(d) Thtd. (both Acts); Wake v. Hall (1883), 8 App. Cas. 195, 211. 

(c) Ihtd. 

(_/) The High Peak etc. Act, 1861 (14 & 15 Vict. c. 94), defines the customs 
in tlm King’s Field and other parts of the High Peak, while the Derbyshire etc. 
Act, 1852 (is & 16 Vict. c. clxiii.), defines the customs in the Wapentake of 
Wirksworth and eight manors. New customs and rules were also defined in 
1859 under the High Peak etc. Act, 1851 (14 & 15 Vict. c. 94), s. 56. These 
are refeiTod to in this part of the title as the " Buies of 1859.” The objects of 
the two above-mentioned enactments (which each by s. 2 define, in slightly 
difioront terms, “ mine,” ” vein,” “mineral property,” “ ore” and other terms) 
are substantially the same—namely, settling the customs of each district and 
establishing and regpilating the juriMiction of the local courts ; but it should ^ 
noted that each district has its independent local customs and rights, and its 
distinct courts, juries, and officers; see Wake v. Redfearn, supra, at p. 125. 
For coses on customs decided before the passing of these statutes, see Beresfrrd 
V. Bacon (1686), 2 Lut. 1317 ; Ltnn-Bei/ia Uorporatum v. Taylor (1684), 3 Ijev. 
160 ; Boivls V. Oells (1776), 2 Cowp. 4.51*; A.-G. v. Wall (1760), 4 Bro. Pari. 
Cas. 665. 

{g) As to the functions and jurisdiction of the Great and Small Barmote 
Courts, see title Ooukts, Vol. IX., pp. 140, 141. Among ot^er duties the 
officials of these courts, known as barmasters, execute steward’s warrants (High 
Peak etc. Act, 1851 (14 & lA Vict. c. 94), s. 13); attend views of mines 
(ihuf., 8. 13); record transfers of interests in mines {ihid., s. 14); measure ore 
raised {ibid., Sched. I. (3), (7) ); mark out rights of way and water and allot 
surface ground {ibid., Sched. I. (4), (5)); secure the payment of the duties of 
“lot’’and “cope” {ihtd., Sched. I-(8), (9)); lay out “meers” and examine 
mines for causes of forfeiture If hid., Sched. 1. (10), (19)). Their functions vary 
slightly under the High Peak etc. Act, 1851 (14 & 15 Vict. c. 94), and the 
Derbyshire etc Act, 1852 (15 & 16 Vict. c. clxiii.}. As to “ lot ” and “ cope,” 
see p. 643, ; as to “ meers,” see p. 641, post. 

Ely {Dean and Chapter) v. 1( arren (1741), 2 Atk. 189 ; Anglesey {Marquis) 
T. Matherton {Lord) (1842), 10 M. & W. 218, 234, 237; see Bme v. Brenton 
(1828), 8 B. & C. 737, 768. 

(») Wake V. R&lfeam, supra, at p. 126. * 



Part XIII.— Locil Rights and Customs. 

Sub* Sect. 2 ,—Bights of Mining, 

1682. Every subject (j) of the realm may by the local customs 
enter and search for lea^ ore in any part of the lands where the 
custom prevails (churches, burial grounds, dwelling-houses, orchards, 
gardens, and highways excepted), under the obligation of making 
good any damage done if no vein of ore is found. Subject to 
certain conditions and obligations, the miner may also follow a 
vein or search for lead ore under the excepted places (k). 

1583. The rights of landowner and miner are correlative. There 
is no privity of title between them. The miner is entitled to the 
use of the land in order to get lead, and, while the mine is being 
worked to various other easements and rights, but he has no 
absolute right in perpetuity (i). The landowner is entitled to 
all that remains when the lead has been extracted, and to the full 
property in the land when the mine is abandoned (7«). 

1584. In the High Peak district (n), when a person discovers a new 
vein, he is entitled to a strip of land called a “ meer,” varying in 
area according to the district (o), along the vein, one on each 
side of the point where the vein was discovered (p). The point is 
known as the “ founder ” (q). The third meer, which the barmaster 
may set out at the end of the first or second meer, belongs to the 
owner of the mineral duties of “lot" and “cope " (r). 

When the first two meers are freed («), the finder may claim all 
the subsequent meers at either extremity (t). If the third meer is 
not worked by the owner of the mineral duties the finder of the 


(ji) Including the owner of the soil in which the mine is situate (IVahev, 
Hall (1880), 7 Q. 11.1). 29.5, 298, C. A.), or a lessee fiom the Crown of mineral rights 
(Arkivright v. Evans (1880), 49 L. J. (M. c.) 82, 86): but anyone may contract 
himself out of his customary rights {Wright v. PtU (1870), L. E.. 12 Eq. 408, 
416). A landowner has no greater nor better right to work mines under his 
land than any other person. If he works them nt all, he can only do so ujam 
the oustoniary terms and on payment of the customary royalties (H 'ale v. Hall 
(1880), 7 Q. H. D. 296, (J. A.). 

(Jfc) nigh Peak etc. Act, 1851 (14 & 15 Vict. c. 94), Sclied. I. (1); l)erby.shire 
etc. Act, 1852 (15 & 16 Vict. c. clxiii.), Schod. L (1); see Otlbeii v. Tornmon 
(1824), 4 Dow. & Ry. (k. b.) 222. 

(i) Wake V. Hall (1883), 8 App. Cos. 195, 206, 214. 

(m) High Peak etc. Act, 1851 (14 & 15 Vict. o. 94), Schod. I. (2); Wake v. 
Redfearn (1880), 43 L. T. 123, 126; titokes v. Arkwright (1897), 66 Jj. J. (q. b.) 
846; Devonshire {Duke) v. Stolcea (1897), 76 L. T. 424. The customs in the 
nigh Peak and other districts vary slightly (Derbyshire etc. Act, 1852 (15 & 16 
Vict. c. clxiii.), Schod. I. (2)). 

(n) In other districts the custom varies slightly; see Derbyshire etc. Act, 
1852 (15 & 16 Vict. c. clxiii.), Schod. I. (10), (11), (18); Bowls y. 6fells (1776), 2 
Cowp. 451). 

(o) High Peak etc. Act, 1857 (14 & 15 Vict. o. 94), Sched. L (18); Derbyshire 
etc. Act, 1852 (15 & 16 Vict. o. cIxiiiO. Sched. I. (18). Thus a meer in High 
Peak measares thirty-two yards, in Wirksworth twenty-nine yards, and in 
Youlgreave twenty-eight yards (ihid,). 

(p) Ibid.. Sched. I. (10), (11), (18) (both Acts). 

(j) md., 8. 2 (both Acts). 

fr) Ibid., Sched. L (10) (both Acts). Aeto “ lot ” and “ cope,” see p. 643, past. 

(•) As to “ freeing,” see p. 642, post, 

U) High Peak etc. Act, 1851 (14 &* 15 Vict c. 94), Sdied. I. (10); Derbyshire 
etc. Act, 1852 (15 & 16 Yict. c. clxiii.], Sched. I. (10). • 


BBOT. 2.' 

Lead MiuBs 
and Mitral 
CuBtoms. 

Customs 
established 
by statute. 

Bight of 
search etc. 

Belations 
between 
landowner 
and miner. 


Meets. 



642 


Mines, Minerals, and Quarries. 


Sect. 2. originul vein may purchase the meer at a price fixed by the steward 
Derbyshbra or barmaster and the grand jury, or may work through it, 
Lead Uptaea reserving the ore found there (less expenses) for the owner of 
and M^ral the mineral duties (a). ' 

Gttitoms. 

fiettit) oat 1585. One of the duties of the barmaster is, in the presence 
“ mecrl”" of two of the grand jury, to measure and set out meers (6), this 
The“gj/t." operation being called the “gift”(c), and to record gifts in the 
barmaster’s book (d). 

« Freeing.” A meer may not be set out until ore has been raised and the first 
customary payment, consisting of a dish of ore of a certain 
measure (e), has been made to the owner of the mineral duties (/), 
This is called “ freeing ” the mine. Similar dishes are payable for 
every third and subsequent meer reached by the miner (g), but 
only a proportionate amount of a dish if less than a meer is 
taken (h). No ore may be sold or disposed of before being measured 
by a barmaster (i). 

A meer when freed becomes an estate of inheritance (k). 

Sub-Sect. S.— Forfeiture and Treapase. 

Forfeiture 1586. The penalty for working a mine before it is freed, or for 
and trespass, committing a trespass (f) in the third meer (m), is forfeiture to the 
owner of the mineral duties, enforceable by proceedings in the 
Small Barmote Court in the name of the barmaster (n). The 
non-working of a mine or vein for no sufficient reason is also a 
cause of forfeiture, in which case it may be given by the barmaster 
to any person willing to work it (o). 

Forfeiture to Where a person has shares in a mine and refuses to join the 
co-owners. owners of the other shares in working it, or to pay his proportion 

(a) High Ppaketo. Act, 1851 (14 & 16 Viot. c. 94), Sched. I. (10); Derbyshire 
etc. Act, 1852 (16 & 16 Viet, c. clxiii.), Sched. I. (10). See also Buies of 1859, 
to bo found in Rogers’ Law of Mines, Minerals, and Quarries, 2nd ed., pp. 679 
et seq., r. 6 ; Wake v. Hall (1880), 7 Q. B. D. 295, 298, 0. A. 

Ih) High Peak etc. Act, 1851 (14 & 15 Vict. c. 94), Sched. L (10); Derbyshire 
etc. Act, 1852 (15 & 16 Viot. o. clxiii.), Sched. I. (10). 
c) liid.j 8. 2 (both Acts). 
a) Ibid., Sched. 1. (10) (both Acts), 

(e) Ibid., Sched. I. (3) (both Acts). ‘ 

(/) Ibid., Sched. I. (11) (both Acts). 

(y) Ibid, (both Acts). . 

(A) Ibid., Sched. I. (18) (both Acts). 

I*) Ibid., Sched. 1. (fe) (both Acts), 

Ue) Doe d. Tliameon y. Featce (1812), Peake, Add. Cas. 242. 

(i) As to trespass', see, further,JHigh Peak etc. Act, 1851 (14 & 16 Viot. c. 94), 
Sched. I. (16); Derbyshire etc. Ac^ 1852(15 & 16 Vict. c. clxiii.), Sched. 1. 
(16); and as to “ views ” to ascertain whether a trespass has been oommitt^, 
and recovery of ore from trespassers, see High Peak etc. Act, 1851 (14 & 15 
.Vict. 0 . 94), Sched. 1. (22-^^), (28); Derbyshire etc. Act, 1852 (16 & 16 Viot. 
c. clxiii.), i&jhed. I. (23)—(26), (29). 

(m) See p. 641, ante. 

(n) High Peak etc. Act, 1851 (14 & 15 Vict. c. 94), Sched. I. (12); Derbyshire 
etc. Act, 1852 (15 & 16 Vict. c. clxiii.), Sched. I. (12). As to Small Barmote 
Courts, see title Coubts, Vol. IX., p. 140. 

(o) High peak etc. Act, 1861 (14 & 16 Vict. o. 94), Sched. I. (19); Derbyshire 
etc. Act, 18S8 (16 & 16 Vict. c. clxiii.), Sched. I. (19), (20); Buies of 1869 
r. 7; Wale v. Hal/, mpra, at p. 299. 
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ol the expenses, he is liable to forfeit his share to the other 
co-owners (jd). 


Sub-Sbct.^.— InddeniaA RvjhU 0/ Miners. 

, 1587 . A miner is entitled, while his mine is being worked, and 
without pa^ng compensation to landowner or occupier, to a right 
of way (limited to purposes and persons connected with the mine) 
from the mine to the nearest highway, and also to the nearest stream, 
spring, or natural pond, and to take water therefrom, such rights to 
be marked out by the barmaster and two of the grand jury {q). 

Sirnilarly, without payment of compensation to landowner or 
occupier, he is entitled to the exclusive use of such surface land as 
is thought necessary by the barmaster and two of the grand jury 
for the purposes of the mine (r). But he is not entitled to use 
surface land in one district for mining purposes incidental to mining 
in another district («). 

Buildings necessary for the purposes of the mine may be erected 
on the surface, and modern appliances may be used for working the 
lead (t). Buildings and machinery may be removed by tlie miner 
or compensation claimed where a mine is forfeited for not being 
worked (a). Conversely a landowner may require a miner, on 
abandoning his mine, to remove his buildings and restore the 
surface (b). 

Suii Sfxt. 5.— Minerul Duties. 

1588 . The mineral duties called “ lot ” and “ cope ” vary in amount 
in different districts, the former—a duty rendered in kind—being 
one-thirteenth or one-ninth part of the ore raised, and the latter 
fourpence or sixpence for every load of ore measured by the bar- 
master. These duties are payable by the miners to the owners of 
mineral duties, the Crown, or its lessees, or other owners (c), the 
duty of lot being taken by the barmaster when the ore is measured (d), 
and payment of cope, if necessary, recovered by action in the 
county court or Small Barmote Court (e). 


(p) High Peak etc. Act, 1851 (14 & 15 Viet. c. 91), Schod. I. (20); Dorhybhire 
etc. Act, 1852 (15 & 16 Viet. 0 . clxiii.), Scliod. I. (21); Eules of 1859, rr. 8, 10. 

(g) High etc. Act, 1851 (14 & i6 Viet. c. Sched. I. (1); Derbj'ahire 
etc. Act, 1852 (15 & 16 Viet. 0 . olxiii.), Sched. 1. (4); see also Wa/.« v. JIaU 
(1880), 7 Q. 13. D. 295, 298, 0. A. 

(r) High Peak etc. Act, 1851 (14 & 15 Viet. c. 94), Sched. 1. (5 ); Derbyshire 
etc. Act, 1852 (16 & 16 Viet. 0 . clxiii.), Sched. I. (d). 

(«) T. Keiftaru (1880), 43 L. T. 123. It is doubtful whether a miner 
may use surface l^d in the same district as that in which he is mining, where 
it is not immediately over the lead vein actually being worked [ibid., at p. 127). 

(f) TTi g b Peak etc. Act, 1851 (14 & 16 Viet. c. 94), Sched. L (5); Derbyshire 
etc. Act, 1652 (15 & 16 Viob c. clxiii.), Sched. I. (5); Wake v. llali (1883), 8 
App. Oas. 165, 212. * 

(a) Wake v. Mall (1880), 7 Q. B. D. 29o, 308, 0. A. 
h) Wake V. HaU (1883), 8 App. Gas. 209, 210. 

(e) High Peak etc. Act, 1851 (14 & 15 Viot. c. 04), Sched. I. (9); Derbyshire 
etc. Act, 1852 (15 & 16 Viet 0 . clxiii.}, Sched. I. (9). As to tho measurement 
of loads, see tUd., Sched. L (3k (7) (both A^ts). 

Id) Ibid, (both Acts); see alw A^-0. v. Wall (1760), 4 Brb. Pari. Cas. 665. 

(e) High Peak ©to. Act, 1851 (14 & 15 Viot. c. 94), ^hed. J. (9) ] Derbyshire 
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Sub-Sbct. 6. —Creation and Transfer of Rights. 

1589 . Gifts from the barmaster are deemed the origin of title, 
though the mine may have been worked prior to the gift. Where 
priority of title is disputed, the longest continued ownership, a 
(]uestion of fact for the jury, prevails (/). Questions of title and all 
tiisputes arising in the working of mines are determinable in the 
Small Barmote Court {g). 

1590 . A simple entry in the barmaster’s book is sufficient to 
effect a transfer of an interest in mines or veins in the High 
Peak(/t). Interests in mines or veins in other districts maybe 
transferred by transferor and transferee executing a transfer in a 
specified form, but an entry of such transfer must be made in the 
barmaster’s book («). 

An entry must also be made, in the case of the bankruptcy of any 
person entitled to a mine or vein in that district, of the appointment 
of his trustee (k), and of the material parts of the probate of a will 
whereby any such mine or vein is devised (1). 

Sub-Sect. 7.— Aliacellaner^m Rights. 

1591 . Persons who “ relieve ” or unwaLer a mine are entitled by 
custom, 80 long as the relief continues, to such portion of the ore 
gotten as the barmaster and grand jury determine. Such portion 
is recoverable, according to value, in the High Court or county 
court (in). 

1592 . In certain districts, by custom (n), a custom enforceable by 
action for an account but not of common right (o), a proportion of 
the ore gotten is payable by way of tithe. 

etc. Act, lKj2 (15 & 16 Viet. c. clxiii.), ISched. I. (R); see Devonshire (Duke) ▼. 
Stokes (1897), 76 L. T. 424, 426. 

(/I High Peak etc. Act, 1851 (14 & 15 Viet. c. 94), Sched. I. (15); Derbyshire 
etc. Act, 1852 (15 & 16 Viet. c. clxiii.), Sched. I. (15). As to cousolidation of 
titles, sec High Peak etc. Act, 1861 (14 & 15 Viet. c. 9^, Sched. I. (27 ); Derby¬ 
shire etc. Act, 1852 (15 & 16 Viet. c. clxiu.), Sched.. L(26); iraie v. Hall 
(1883), 8 App. Oas. 195, 202. 

(g) High Peak etc. Act, 1851 (14 & 15 Viet c. 94), Sched. I. (16); Derbyshire 
etc. Act, 1852 (15 & 16 Viet. c. clxiii.), Sched. I. (16). As to tlie title to veins 
which meet and cross or apjj^ach one another, but are parted by a “ rither ” 
more than three feet (in the Wapentake of Wirksworth six feet) thick, seeii^td., 
Sched. 1. (13), (14) (both Acts). As to the barring of claims, see High Peak 
etc. Act, 18di (14 & 15 Viet. c. 94), Sched. I. (21); Derbyshire etc. Act, 1852 
(15 & 16 Viet. c. clxiii.),'Sched. I. (22). 

(A) High Peak etc. Act, 1861 (14 & 16 Viet, c, 94), Sched. I. (6). 

(() Derbyshire eta Act, 18612 (15 & 16 Viet c. clxiii.), Sched. I. (6); see 
Buies of 1859, r. 2. 

(A) Buies of 1859, r. 3. 

(l) Ibid., r. 4. 

(m) High l*cak etc. Act, 1851 (14 & 15 Viet. c. 94), Sched. I. (26); Derbyshire 
etc. Act, 1862 (15 & 16 Viotf c. clxiii.), Sched. I. (27); em Arkwright v. Oetl 
(1839), 5 M. & W. 208, 228, 229. 

(n) Brown v. Vermuden (1076), 1 Cas. in Oh. 272, 282; Pindar v. Jackson 

(1694), 1 Wood, 315 (the tenth dish of lead ore gotten in Wirksworth, Harting. 
tea, and Eymi^; Burton t. Spencer (1733), 2 Wood, 336 (ninepenoe per load 
nine i^hes in Stoney UMdleton); ane D^byshire etc. Act, 1852 (15 & 16 Viet 
c. clxiii.), 8. 07. I. 

(o) Swxtof V. Hutchinson (1688), 2 Vem. 46. Tithe ore b not payable 
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1593. A mine which is being worked mast be fenced by the 
miner (p), but if the mine has been abandoned the landowner must 
fence it (j). 

Sect? 8.— GhucesterbAire. 

Sun-SucT. 1.—'/» Oai&ral. 

1594. The Gloucestershire customs are exercisable in that part of 
the county lying to the west of the Severn known as the Hundred 
of St. Briavels (r), which includes the Forest of Dean (s) and 
certain other districts (^). 

The surface of the Forest of Dean, with the exception of certain 
legalised encroachments (o), belongs to the Crown (fe), and the 
surface of the remainder of the hundred belongs partly to the 
Crown and partly to private owners (c). 

The mines in and under the forest and the other districts included 
in the hundred, with certain possible exceptions (d), belong to 
the Crown (c), subject to the rights of the free miners (/) under the 
customs. 

1595. The customs are of immemorial antiquity, but dbtil 
regulated by statute were uncertain and undefined, and in part 
inapplicable to modeim conditions (//). 1'he rights of the Crown, 
the free miners, and surface owners intorestcd are now, however, 


out of mines in Matlock or Bradboiirne (Ohap^iel r. Ward (1671), 1 Wood, 
113) 

( p) High Peak otc. Act, 1851 (14 & 15 \'ict. c. 94), Sched. I. (5); Derbyshire 
etc. Act, 1852 (15 & 16 Viet. c. clxni.), Sched. 1. (5); see also Syiray v. JV/ute 

V. (1880), 49 L. J. (M. c.) 82, 87 ; Demnshire {Duke) v. 

Stokea 0897), 76 L. T. 424 ; Stokes v. Arkuirinht 0897), 66 L. J. (q. b.) 845. 
See 585, 603, ante, and title HouNUARrES, Fences, and Partx Walls, 

^ W Se Se Dean Forest (Mines) Act, 1838 (1 & 2 Viet. c. 43), preamble 
(«) The boundaries of the forest were finally settled by state. (1640) 16 
Car. 1 , 0. 15, and (1668) 20 Car. 2, c. 3. , 

in addition to the Forest of Dean the hundred includes the p^hes of 
Hewelsfield, St. Bnavels, Newland, Staunton, English Bicknor, Euaxdean, 
Mitcheldean, Abinghall, Flaxley and Little Dean, parts of the pmshes of 
Westbury-on-Severn, Lea, and Newnbam, the Manor of Eodley and the dw- 
trict called Hinder’s Lane, and Dockham (see Wood, T.,aws of the Dean Forest, 

^ (a) See Dean Forest (Mines) Act, 1838 (1 & 2 Viet. c. 43).^ 
fb) Ibid., preamble; Wood, Laws of the Dean horost, p. 5. 

(d) Noton Park, Kidnalls and Siieyd Woods and Mailscof; see the fourth 
renort of the Doan Forest Commissioners, 1831. 
ie\ Dean Forest (Mines) Act, 1838 (1 & 2 Vict. c. 43), preamble. 

{/) All persons, bom and abiding within the Hundred of bt. Bnavels, of tiie 
ase of t-wenty-one years and upwards who have* worked for a 
il a coll OTiron inine within the hundred are free miners (Dean Forest 
(Mines) Act, 1838 (1 & 2 Vict. c. 43). s. 14), provided^ they we wP^ter^ as 
such; 809 p. 646, post. Persons who fu^l eii^ar reqmremente J? 

stone quames are also called “free minera” (Dean ^OTest (^es) Act, 18M 
(1 & 2 vict. c. 43), s. 15), but the rights of the classes of free miners are coAfineo 
to miners of coal aAd iron and quanjes respectively (ibid., s. 23). 

(y) Dean Forest (Mines) Act, 1838 (1 & 2 Vict. c. 43), preamble. ^ 
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* Sect. 8. 
Gloocestey* 
shire. 

The gaveller. 


Nature of 
gales. 


regnltited by statute (^),and certain awards made by Commissioners 
in Die exercise of statutory powers (i). 


Sub Sect, 2.— QmeUera. 

1596. The officer who represents the Crown in its dealings with 
the free miners is known as the gaveller, an office now vested in 
the First Commissioner of Woods, Forests, and Land j^venues (k), 
who can by deed appoint as his deputies persons skilled in mining (Z). 
The gaveller or deputy-gaveller is required to keep a register of 
free miners (m), and no one, unless registered, is accounted a free 
miner (»). 

Sub-Sect. 3.— Gales. 

1697. A free miner of coal or iron has tho right to require a grant 
to himself (o) of specified veins of coal or iron in a specified situa¬ 
tion (js), The grant, as also the subject-matter of the grant, is 
known as a “ gale." No gale may be made of any inclosed land 
belonging to the Crown (q). Grants of gales are made in accordance 
with the order of application {r). The gaveller is not bound to 
grant a gale if he is of opinion that it would interfere with an 


(A) Dean Forest .(Min esl Act, 1838 (1 & 2 Viet. c. 43); Dean Forest (Amoncl- 
meut) Act, 1861 (24 & 25 Yiot. c. 40); Dean Forest (Mines) Act, 1871 (34 & 35 
Viet. c. 85). 

(<) Three eep irate awards were made in 1841 by tho Commissioners under 
the Dean Forest (Mines) Act, 1838 (1 & 2 Vict. c. 43), relating res])ectively to coal 
mines, iron min«“s, and qunrnes. These awards defined tho oxistiug gales, and 
the galees at the time weie confirmed in their possessions (see tlnd., s. 27, and 
the first schedule to each of tho awards). The second schedule to each of iheso 
awards contains a series of regulations with regard to the class of mines dealt 
with in the award. An awai’d was made by the Commissioners under the 
Dean Forest (Mines) Act, 1871 (34 & 35 Vict. c. 85), modifying and explaining 
certain clause's in the awaids of ooal and ii'on miuos made in 1841. After the 
making of the awards tho previous customs ceased to be valid (Doan Forest 
(Mines) Act, 1838 (1 & 2 Vict. c. 43), s. 31). 

(k) Dean Forest (Mines) Act, 1838 (1 & 2 Vict. c. 43), s. 13. By the Acts 
already referred to (see j). 646, ante) certain powers and duties are conferred and 
imposra upon the Commissioners of Woods, Foiests and Laud Rovenuoe. These 
functions can now be discharged by the officer in charge of the forost alone 
^ean Forest (Amendment) Act, 1861 (24 & 25 Vict. o. 40), s. 27). As to the 
Commissioners of Woods, Foreste, and Land Bevemiea (hereafter referred to as 
“ the Commissioners ”,), see title Constitutional Law, Vol. VII., pp. 122 et sea. 

(Z) Dean Forest (Miuos) Act, 1638 (1 & 2 Vict. c. 43), s. 13. 

fm) Ibid., as. 16, 17. 

(n) Ibid., B. 21. The gaveller or deputy-gaveller may refuse to register any 
person who does not prrauce Batisfactory evidence of his claim {ibid., s. 17), 
but in case of such refusal there is an app^l to quarter sessions within four 
mouths of such refusal {ibid., ss. 19, 20). Registration is proved by an extract 
from the register signed by the gaveller or deputy.gaveller {ibid., s. 22). 

(a) Qrants of coal and iron can only be made to free miners (ibid., a. 23). 
Benewals of quarry leases xaay, however, be granted to persons who are not 
4rea miners (Dean Forest (Mines) Act, 1871 (34 & 36 Vict. c. 86), s. 34). 

' (p) The application must specify the veins and situation of the proposed 
grant (Awara of Ooal Mines, 1641, Sched. IL, r. 11; Award of Iron Miues, 
1841»l^hed. U., r. 11). On^ the Grown has the right to make saoh grants 
(A.rG. V. Ufathias (1858), 4 K. & J. 579). 

(q) Dean Forest (Mines) Aet, 1838 (1 & ^ Yict. o. 43), s. 64, 

(r) Ibid., s; 8P. 
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existing gale, or that, from its situation and extent, it is not adapted 

for obtaining the mineral in the best manner (s). CUoUMitsif* 

1698. The extent of the gale is determined by the gaveller, and 
in setting out the metis and bounds the gaveller must have Area of gala 
regard to the probable cost of winning the mineral and the quantity 
of mineral likely to be obtained (t). Every grant of a gale must 
specify the extent of the gale (a). 

1599. The grant is made subject to any special rules and regu- Nature of 
lationa thought necessary by the gaveller (b), and provides for the 
working of a minimum quantity of mineral in each year (c), with 
liberty to make up short workings in any subsequent yeBr(d). 

An underlying seam may be galed although an upper seam has 

been previously galed and the upper seam may be sunk through by 

the galee of the lower seam («). A free miner is not entitled to the 

grant of more than three gales at any one time, or to a fresh grant 

until the existing gale is exhausted (/), unless he surrenders a gale 

as not containing sufficient mineral to be workable (g). The grant, 

to be effectual, must be enrolled in the books of the gaveller or Enrolment. 

deputy-gaveller, and a copy is given to the free miner (ft;). 

1600. The right granted by a gale of coal or iron mines is o£ the Nature of 
nature of real estate limited to the galee, his heirs and assigns (i), 

but conditional upon the due payment of the rents, royalties, and ^ 

dues (k) reserved, and due performance and observance of the rules 
and regulations contained in the awards (1) and any special rules and 
regulations contained in the grant (m). Non-compliance by the miner 
in any of these respects will render the gale liable to forfeiture (n). 

1601. Gales may be transferred either inter viros or by will to Transfer of 
any person or persons (o). A memorial in statutory form (p) of 

- _Memorial. 

f») Dean Forest (Mines) Act, 1838 (1 & 2 Viot. c. 43), a. 02, 

m B. C6; Award of Coal Mines, 1841, Sched. II., r. 11; Award of Iron 

Mines, 1841, Kched. IT., r. 11. 

(а) Dean Forest (Mines), Act, 1838 (1 & 2 Viet, o, 4.3), a. 66. 

(б) Ibid.; Dean Forest (Amendment) Act, 1861 (24 & 26 Viot. c. 40), s. 27. 

(c) AvraxA of Cool Mines, 1841, Sched. U., r. 13; Award of Iron Mines, 1841, 

Sohed. II., r. 13. 

(d) Award of Coal Mines, 1841, Sched. II., r. 14 ; Award of Iron Mines, 1841, 

Boned. 11., r. 14 ; Award of Doan Forest Mining Commistiioners, 1871, r. 3. 

(e) Ooold V. Greed Western Deep Coal Co. (1865), 2 De O. J. & Sin. 600. 

(/) Dean Forest (Mines) Act, 1838 (1 & 2 Viet. c. 43), s. 61. 

^) EUway v. Davis (1873), L. E. 16 Eq. 294; see James v. R. (1877), 6 Ch. D. 

163, 0. A. «... 

h) Dean Forest (Mines) Act, 1838 (1 & 2 Viet. c. 43), s. 57. 

») Dean Forest (Amondment) Act, 1861 (24 & 25 Viet. c. 40), s. 1. The ^luea 
are liable to be rat^ to the relief of the poor {Morgan v. Crawshay (1871), X. E. 

6 H. L. 304). As to poor relief, see title Pooe Law. 

i fc) See pp. 648, 649, post. 

t) Dean Forest (Mines) Act, 1838 (1 & 2 Viot. o. 43), 8. 29. 
m) Ibid., 8. 56. • , , 

fi) Ibid., 8. 29. As to relief by the court, which cannot be granted after mo 
expiration of six months, see Brain (1874), L._ E. 18 Eq. 389. The speoifio 
remedy of forfeiture does not, however, bar an action for damages (.Soja v. Ruyge- 
Prke (1876), 1 Ex. D. 269). 

(o) Dean Forest (Mines), Act, 1838 (1 & 2 Viet. c. 43), s. 23. 

}p) Dean Forest (Amendment) Act, 1861 (24 & 25 Viot. c. 40), s. 10, and 
Bohedulo 
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,S]SOT. 3. 

Oloncester* 

shire. 


T<eMw. 


Mines under 
inclosed lands 
outside 
forest. 


Licences. 


To whom and 
b; whom due. 


every transfer by deed must be registered in the books of the 
gavelier within three months from its date (<;), or such extended 
period as the Commissioners shall for reasonable cause allow (r), 
and if not so registered is void (s). Begistration may be refused 
if rent is unpaid (t), or until a previous transfer by will or descent 
is also registered (a). A memorandum of the entry is endorsed on 
certificate of the grant of the gale (i^) or previous transfer (c). 

1602 . The Commissioners may grant leases upon such terms as 
they think fit for thirty-one years of not more than six acres of 
waste land for mining purposes, and such lease may contain 
provisions for renewal so long as the mine is worked (d). 

1603 . Where mines situated under inclosed lands outside the 
forest belonging to private persons are galed, the surface owner 
is entitled to half the profits (e), and any owner of inclosed land is 
entitled to compensation assessed by the gaveller or deputy-gaveller 
for surface damage (/). No steam engine nor dwelling-house may 
be erected on inclosed lands without the consent of the owners (ff). 

1604 . The Commissioners may grant licences to sink pits and 
use other rights and easements in Crown inclosures (h), 

Sub-Sect. 4,— Jlenta and Royalties. 

1605 . Galeage rents (i) and royalties are usually due to the Crown 
in respect of each gale(^), and are payable by the person in posses¬ 
sion or receipt of the proceeds of the gale, whether as owner, lessee, 

{q) Dean Forest (Mines) Act, ISSS (I & 2 Vict. c. 4!J), b. iiS. 

\r) [bid., H, 50 

(«) Dean Forest (Amendment) Act, 1861 (2t & 25 Vict. c. 40), s. 14. 

(t) Ihid.f B. 9. 

(a) Ilnd.j B. 11. 

(i) Dean Forest (Mino.s) Act, 1838 (1 & 2 Vict. c. 43), s. 58. 

(c) Doan Forest (Amendmont) Act, 1861 (24 »St 26 Vict. c. 40), B. 12. 

\d) Doan Forest (Minos) Act, 1838 (1 & 2 Yict. c. 43), s. 25; Dean Forest 
(Amendment) Act, 1861 (24 & 25 Vict. c. 40), s. 6. 
fr) Dean Forest (Mines) Act, 1838 (1 & 2 Vict. c. 43), s. 67. 

(/) Ibid., B. 68. The compensation may he payment of a gross or annual 
sum (Dean Foiest (Amendment) Act, 1861 (24 & 25 Vict. c. 40), s. 16). The 
statutory pro?isions do not extend to damage hy suhsidoiicc, as a galoe has no 
power to let down the surface {Allatoay v. Wagstaff (1859), 4 It. & N. 681). 

Uf) Dean Forest f^nei^Act, 1838 (1 & 2 Vict. c. 43), s. 69. 

(A) Ibid., 8. 65; Dean Forest (Amendmeut) Act, 1861 (24 & 25 Vict. c. 40), 
8.15. 

(t) Qaleage rents are dead rents which the Commissiuners under the Dean 
Forest (Mines) Act, 183(f (1 & 2 Viet. o. 43j, had power to reserve (Seymour 
(Lord) V. Alorrell (1851), 17 L. T. (o. a.) 139). Dead rents and royalties may 
also be reserved on making subsequent grants (Dean Forest (MineslAct, 1838 
(1 & 2 Vict. c. 43), s.‘ 56). Galeage rents are payable on the Slat December, 
and royalties on the .'iOth June and the 31st December in each year (Dean 
Forest (Mines) Act, 1871 (34 & 85 Vict. c. 8), s. 35). No galeage rent is 
payable, in the case of coal r^es, for the first two years, and in too case of 
iron mines for the first four yeais, after the giant of the gale, unless the 
minerals are actually wrought (Award of Coal Minos, 1841, Sched. II., r. 5; 
Award of Iron Mines, 1841, iSched. II., r. 5). 

(k) As to the ancient rights of the Crown to shore the profits of a gale, see 
Dmu Forest (Mines) Act, 1838 (1 & 2 Vict. c. 43), b. 41; Doed. Thomson v. 
Pearco (1812), Peake, Add. Cas. 242; A.-Q. v. Jachon (1846), 5 Hare, 355, 
362.363. * 
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or otherwise (Z). The dead rents and royalties in respect of a gale 
made snbsequent to the Awards of 1841 must be specified in the 
grant (m); and in case of dispute the amount is determined by 
arbitration (71). The rents and royalties of any gale may be revised 
every twenty-one years reckoning from the 24 th June next following 
the grant (o), and in case of dispute the amount of the revised rents 
and royalties must be fixed by arbitration (p). The rents and 
royalties are recoverable by distress (q) or in an action (r) by the 
gaveller on behalf of the Commissioners (s). 

Sub-Sect. 5. — Working. 


Sect, 8. , 
Gloucester* 
shire. 

How 

determined. 

R&verBion of 
rent and 
royalty. 
BwoTcry of 
rent and 
royalty. 


1606. A galee must commence to open the mine within five years Commence* 
of the date of the grant, but in case of accident or other unforeseen ™ent. 
impediment the gaveller may give an extension of time (t). 

In working a gale the general regulations must be complied with. Uow worked. 
The mine must be worked in a workmanlike manner (a); proper 
accounts and plans must be kept, which the gaveller or deputy- 
gavellor or agents are at liberty to inspect (b); pits and level mounds 
must be in situations determined by the gaveller (c ); the gaveller 
and his agents must be permitted to enter and inspect the mine(d), 
and the person working must leave such barriers as may be directed 
by the gaveller or deputy-gaveller (e). In one respect the obligations 
of a person working a gale are more onerous than those imposed 
by the general law. A person working a gale drained by a steam 
engine and situate near and to the rise of another must pump 
so as to prevent water flowing from the one mine into the other (/). 


a 


Bean ForCHt (Anicrdmcnt) Act, 1S61 (21 & 25 Viet. c. 40), h. 4. 

(m) Dean Forest (Mnic.s) A(;t, IMIS (1 A; 2 Viet. c. 43), nO. A parol 
agreement to pay a larger rent than that spocitied is not enforceable (A.-G. v. 
Jackson (184(i), ■) Haro, 305, 362, 363). 

(») Doan hOTCst (Atincs) Act, 1838 (1 & 2 Vict. c. 43), s. 06. As to the 
arbitration, soo ib%d., ss. 47 et seg. ... _ 

’ ' ' " ^. Forest 



(Amendment) Act, 1861 (2-1 
Act, 1871 (34 & 35 Vict. o. 86), s. 37. 

(o) Stat. (1819) 59 Oeo. 3, c. 86, s. 7; Dean Forest (Mines) Act, 1838 (1 &. 2 
Vict c. 48), 8. 52; Dean Forest (Amendment) Act, 1861 (24 & 26 Vict. c. 40), 
8. 4 ; Dean Forest (Mines) Act, 1871 (34 & 35 Vict. c. 85), s. 36. 

(r) Stat. (1819) 69 Goo. 3, c. 86, s. 8; and the provisions cited in note (/i), 
p. 648, ante. If the amount! is below £00, proce^ings may be taken in the 
county court (Dean Forest (Amendment) Act, 1861 (24 & 25 Vict. c. 40), s. 5). 
As to proceeding by action for account, se5 A.-G. v. Jackson (1846), 6 Hare, 


355, 368. 

(b) Seymour (Lord) v. Morrell (1851), 17 Ij. T. (o. s.) 139. 

m Award of the Forest of Dean Mining Commissioners, 1871, s. 2. 

(a) Award of Coal Mines, 1841, Sched. II., r. 9; Award of Iron Minos, 1841, 
Sched. n., r. 9. 

(i) Ihid., r. 16. • 

(c) Thtd., r. 10. 

Id) Hid., r. 17. 

(e) Award of Coal Mines, 1841, Sched. II., r. 18. The gaveller may permit the 
working of any barrier directed to be left on such terns as he shall think fit 
(Dean Forest (Amendment) Act, 1861 (24 & 25 Vict. c. 40), e. 24). 

(/} Award of Coal Mines, 1841, Sched. II., r. 19; Awai-d of Iron Mmea* 
1841, Sohed. II., r. 18. 
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, Sect. 3. 

Oloaceater* 

ahire. 


Eow 

aarrendcrcd. 


Right to 
leases only. 


Leases for 
getting clay 
etc. 


On Ihe abandonment or disuse of a gale the surface most be 
restored iff). The duty of performing and observing the rules and 
regulations is a personal obligation on the person for the time 
being in receipt of the proceeds of the gple, whether as galee, lessee, 
or underlessee (h). 

Sub-Sect. 6 .—Surrender of Gale. 

1607 . A gale (i) or part of a gale (k) may be surrendered on giving 
notice, and the gaveller may accept or surrender on such terms as 
he thinks fit. A galee whose gale is drained by a steam engine or 
other machinery, and lies to the rise of another, must give to the 
gaveller or deputy-gaveller, and also to the owner of the gale lying 
to the deep, three mouths’ notice of his intention to discontinue 
working his engine (i). 

Sub-Sect. 7. — Quarries. 

1608. Free miners in quarries are only entitled to call for grants 
of leases for the term of twenty-one years and not for gales in fee 
simple (?u). A renewal of a quarry lease may be made to a person 
not a free miner (w). Lessees of quarries in their working must 
observe certain general rules and regulations (o). 

The Commissioners have also power to grant leases to any person 
or persons for a term of twenty-one years for getting clay or sand 
or land in any open or unincloeed lands or in any pit level or quarry, 
and may also grant leases of portions of surface for the erection of 
kilns to burn the clay (p). 

(g) Award of Coal Minep, 1841, Schccl. II., r. 12; Award of Iron Minos, 1841, 
Scnod. IL, r. 12. 

(h) Dean Forest (Amondmont) Act, 18(il (24 & 25 Viet. c. 40), s. 4. 

(t) Award of Coal Mines, 1841, 8ched. II., r. 6; Awaid of Iron Mines, 
1841, Scliod. II., r. 6; Dean Forest (Amendment) Act, 1861 (24 & 25 Viet, 
c. 40), as. 19, 20. 

(k) Dean Foiost (Minos) Act, 1871 (34 & 35 Viet. c. 85), a. 33. 

h) Award of Coal Mines, 1841, Sched. II., r. 8; Award of Iron Mines, 1841, 
Sened. II., r. 8. 

(m) Dean Forest (Mines) Act, 1638 (1 & 2 Vict. c. 43), s. 83. As to confiima- 
tion of galoa existing prior to tho Act which are held for fee simple estates, see 
ibid., e. 27 ; and Quarry Award, 1841. 

(n) Dean Forest (Mines) Act, 1871 (34 Ac 36 Vict. o. 86), s. 34. 

m) Award of Quanles, 1841, Seised. II. 

(p) Dean Foiest (Mines) Act, 1838 (1 & 2 Vict. c. 43), s, 84; Dean Foiest 
(Amendment) Act, 1861 (24 & 25 Vict. c. 40), s. 17. 
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Amenta .„ Agency. 

Companies - - - „ COMPANIES. 

Contract - - - - „ Contract. 

Corparationa - - - ,, Companies; Corporations. 

Equttable JJoctrinea - - ,, Equity. 

Executors - - - - ,, Executors and Administrators. 

Factors - - - - * Agency. 

Family Arrangements - - „ Family Arrangements. 

Fraud, Equitable Extensions 0 / „ Equity. 

Fraudulent Assignments under 

the Bankruptcy Acta - - „ Bankruptcy and Insolvency, 

Fraudulent Conveyances - - - „ Fraudulent and Voidable Con¬ 

veyances. 

Fraudulent Preference - - „ Bankruptcy and Insolvency. 

Gifts Gifts. 

Guarantee - - - - „ Guarantee. 

Impeachment of Voluntary 

Conveyances - - - „ Fraudulent and Voidable Con¬ 

veyances. 

Indemnity - - - - „ Guarantee. 

Infancy INFANTS and CHILDREN. 

Jmtwanee InsHRAnos. 
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ForZunatiet - . - - 5ee Luxatios and Prbsons o? ,U»- 

soum> Mind. 


JUarried Women - 
Masters and Servants 
Mistake 

Money-Lending 

Fortners 

Principal and Agent 
Principal and Surety 
Saliji^ion - 
Sale of Goods 
Sale of Land 
Settlements - 
Solicitor and Client 
Stocks and Shares - 
Suretyship - 
Unconscionable Bargains 


Undue Influence, Presumption 
of - - - - - 

Warranty - . . . 


HuaBAND AND WlFE. 

Master and Servant. 

Mistake. 

Money and MoNEV-LENDiNa. 
Partnership. 

Agency. 

Guarantee. 

Agency; Contract. 

Sale of Goods. 

Sale of Land. 

Bills of Sale ; Settlements. 
Solicitors. 

Stock Exchange. 

Guarantee. 

Equity ; Fraudulent and Void¬ 
able Conveyances; Money 
AND Money-Lending. 

Contract ; Equity; Fraudulent 
AND Voidable Conveyances. 
Agency; Animals; Guarantee; 
Sale of Goods. 


Part I.—Preliminary. 

1609. Misrepresentation, as a cause of action, or ground of defence, 
forms a distinct and separate chapter of English jurisprudence. 
Fraudulent misrepresentation, which is one (and the larger and 
more important) of its two species, is also one of the infinite varieties 
of fraud. The legal conceptions, therefore, of misrepresentation and 
fraud, to a certain extent, overlap. It seems desirable to consider, 
in the first instance, the law relating to actionable misrepresentation, 
both fraudulent and innocent (o), leaving for subsequent and separate 
treatment the subject of fraud as manifested in forms and by 
instruments other than fraudulent misrepresentation (6). 

1610. Misrepresentation, as such, must be distinguished from 
“ mistake ” (in its legal sense), as such (c); from mere non-disclosure, 
as such (d); and from breach of warranty or other representation 
assuming the form of a promise or contractual engagement (e). 

1611. There are certain legal consequences of misrepresentation, 
besides liability to civil proceedings at the suit of Ihe person to 


(a) This forms the subject of pp. 658—758, post. 

(b) See pp. 769—762, post. 

(c) “ Mistake,” in law, means misapprehension or misconception of some fact 
material to a transaction, by both parties thereto (bilateral), or by one only 
(unilateral), wUoh has not oeen induced by any,misrepresentation of either 
party; see title Mistake. 

(d) For this class of case, see p. 760, post. There is, however, a type of 
non-disclosure (consisting of such omission, concealment, or suppression of 
known material facts as to render false a representatioa t^eady made) which 
amoimts in law to misrepresentation, and is accordingly dealt with as such at 
pp. 681 et seq., past. 

(e) See pp. 661—663, post. • 
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whom the misrepresentation has been made. ISstoppel m paia ia 
one (/); criminal responsibility, where the' misrepresentation 
amounts to a false pretence, and in certain other cases, is 
another (p). 

1612. The main proposition underlying the whole law of action¬ 
able misrepresentation may bo stated, broadly and summarily, as* 
follows. Any false representation made by one person (who may 
conveniently be called “ the representor ”) to another (who may be 
called “ the representee ”) (^)» with the object and result of inducing 
the representee either to enter into a contract or binding transaction 
with the reiJresentor, or to alter his position in any other way to 
his prejudice, is the subject of civil proceedings, at the suit of 
the representee, for the purpose of rescinding such contract or 
transaction ; or, whore the misrepresentation is fraudulent, of 
relief in the form of an action for damages. It results 
from the above statement that, before discussing the remedies 
available in respect of misrepresentation, it is essential to 
analyse in order the constitutive legal concepts involved, and to 
examine, first, what statements amount in law to representations (i ); 
secondly, when a representation becomes a misrepresentation (k); 
thirdly, from the point of view of the mind of the representor, when 
a misrepresentation is fraudulent, and when innocent (Z) ; and, lastly, 
from the point of view of the effect on the mind or material 
interests of the representee, wliat in law amounts to inducement (m), 
materiality («), alteration of position (o), and damage (p). 


Part II.—Representation. 

Sect. 1. —What Constitutes in Law a Representation, 

1613. A representation is a statement, made by, or on behalf 
of, a representor to, or with the intention that it shall come to 
the notice of, a representee, which relates, by way of affirmation, 


(/) Estoppel is a rule of evidence, not a causo of action. As to estoppel by 
representation or otherwise in pais, see title Estoffei., Vol. XIII., pp, 822, 
376—413. 


ig) Most cases of fraudulent mlssepresentation would entail crimiiial 
responsibility, either at common law or (more frequently) by statute; see title 
CaiMiNAL Law and PBOOEmniE, Vol. IX., pp. 688 et seq. ; and p. 762, jfost. 

(A) lly the use of the ■ferms “representor” and “representee” (which, 
though novel, are framedetrictly on the analogy of “ promisor ” and “ promisee,” 
“mortgagor” and “mortgagee,” “obliTOr” and “obligee,” “bailor” and 
“ bailee,” “ vendorand “vendee,” “plMgor” and “pledgee" etc. etc.) a 
g^t d^ of reduplicatian of language and cumbrous involution of sentences 
will be avoided. , 

t] See the text, infra, and pp. 659—672, post, 

k) See pp. 677 et aeq.,post. 

l) See pp. 687 et seq., poet. 

m) See pp. 695 et seq., post. 

'\ See pp. 698 et seq., post. 

See pp. 703 et seq., post. 


I 


p) See pp. 705 et aeq,, poaU 


4. 
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denial, description, or otherwise, to a matter of &tct; and ** matter 
of fact” means either an existing fact or a past event. There 
are thus two distinguishing marks of a representation. It is 
essential, in the first place, that the statement be a communica¬ 
tion, and secondly, that it relate to a fact, present or past. 
Much more than this is required to make the statement actionable, 
but unless it fulfils the above conditions, it does not carry with it 
even the possibility of ever becoming so. Nothing can be a mis¬ 
representation, stul less an actionable misrepresentation, which 
never was a representation at all. 

1614. It takes two to make a representation, as it does to make 
a contract. There must be a representor and a representee, who 
must be distinct from one another in substance as well as in name. 
Where the persons claiming to have been deceived by a state¬ 
ment are practically the same as those who are alleged to have 
made it, there is no representation of which the law can take 
cognisance (q). 

1615. Next, the statement must relate to a matter of fact, as 
above defined (r). If it relates to the representor's, or a third 
person’s, intention, opinion, expectation, or other condition of 
mind, or to a matter of law, or merely puts forward the indefinite 
generalities of exaggeration, difficult questions arise as to whether, 
and in what sense and to what extent, it can be deemed a statement 
of fact. 

Sbct.'_2. —Statements of Intention, or otheitoise relating to 

the Future. 

Sub-Sect. 1.—7m General. 

1616. A statement as to the representor’s, or as to a third 
person’s, intention, readiness, or capacity to do or abstain from 
doing anything, or of his expectation or apprehension as to any 
matter infuturo, is an implied statement of the then existence of 
such intention, readiness, capacity, expectation, or apprehension, and, 
therefore, in that sense, and to that extent, is a representation, 
but no further or otherwise; and any statement as to a matter 
in futuro which was either intended or expressed by the parties 
to constitute, or which can only be construed as constituting, a 
promise, is not in law a representation. The above proposition 
can only be established by considering sejiatim and separately the 
four species of statement to which it relates, namely (1) statements 
of the representor’s own intention; (2) statements as to the future 


(o) AmbroBo Lake Tin and Conifer Mining Co., Ex parte Taylor, Ex parte Mots 
(1880), 14 Oh. D. 390, 896, 897, 0. A. 

(r) This propositioQ is elemeutaxy, and is either stated, or (much more 
frequently) assumed in all the cases cited in the notes to pp. 660—671, p^t. 
The expressioa statement of existing fact ” has been avoided as a defimtiop 
of representation, because, though adequate for the purpose for which it is 
generally used (namely, to distinguish this class of statement from a state¬ 
ment de Jviuro), it is not strictly a complete definition, since it would exclude 
both a statement of a past event aqd (if taken quite literally) a negation 
of a fact. 
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which can only be treated as pr-oniises; (S) statements of a third 
person’s intonMon ; and (4) other statements de/uturo. 

Sub-Sect. 2.—Stutement8 of Re^eaentoft own Intention. 

1617. The existence or non-existence of an intention in the mind 
of a man at any given moment is as much a fact as the existence 
or non-existence of any other thing. Any statement, therefore, 
of such existence or non-existence is a representation. The proof 
of falsity may be difficult, but this difficulty does not make the 
statement any the less one of fact (s). There is no representation 
as to the matter said to be intended, because this is a facieitdum 
and not a factum, and to so much of the statement as regards the 
future the terms " facts,” “ truth,” and “ falsity ” are wholly 
inapplicable. The mere circumstance that the expressed intention 
is not fulfilled does not establish its non-existence at the date of 
the representation, or render that representation actionable (f), 
which shows that the only fact stated, in virtue of which there 
was any representation at all in law, is the impliedly stated fact 
that the representor actually had the intention he professed to 
have {a). 


(«) Ed(fmgton v. Fttzmaurice (1885), 29 Ch, I). 459, 0. K.,ptT BowEir, L.J., at 
p. 483 (“ it is very difficult to prove what the state of a mau’s mind at a 
particulor time is, but if it can be substantiated, it ie as much fact as anything 
else. A misstatement of the state of a man’s iiiind is a misrepresentation of 
fact”); Angus v. Clifford, [1891] 2 Ch. 449, 0. A., per BowEN, L.J., at p. dTO 
(“ a man may tell a lie about the state of his own mind, just us much as he can 
tell a lie about the weather, or the state of his own digestion 

{t) Hemingway v. Hamtlton (1838), 4 M. & W. 115 ; Benham v. United 
Ouaranhe mid Life Assurance do. (1852), 7 Bxch. 744, 762, 753 ; Jorden v. 
Money (1854), 6 H. L. Cas. 18.5 ; hold v. Tlidchtiiaon (1855), 5 lie O. M. & G. 658, 
665 (“if a person merely says ‘ I will leave my daughter 10,0001.’, it does not 
amount to a misrepresentation if he does not loavo her that sum ’’); Beattie 
V. Ebury {Lord) (1872), 7 Ch. App. 777, 804. There are, however, cases in 
which the non-fulfilment of the intention may be some evidence, stiong or 
weak, according to all the circumstances of the individual case, that the 
intention never existed at all {Clydesdale Bank v. Baton, [1896] A. O. 381, 
386—388, 395). 

(o) Accordingly, in the above sense, and to the above extent, the following 
atat^ents have been held, or assumed, to constitute representations :—State¬ 
ments (impbed from the act of ordeuiig goods) of a then present iutuntion of 
paying for them {Bnsid, {Earl) v. IVtlsmere (1823), 1 B. & 0. 614; Loetd v. 
Oreen (1846), 15 M. & W. 216; ITAtte v. Carden (1851), 10 C B. 919; Clough 
V. London and North Western Rati. tV. (1871), L. E. 7 Exch. 26, Ex. Ch.; 
Re ShacAleton, Ex parte Whittaker (1876), 10 Ca. App. 446, per Mellish, 
at pp. 449, 460 (“I think that S. when he went for the goods must be taken 
to have mode an implied representation that he intended to pay for them, 
and if it were clearly made out that at that time he did not intend to pay 
for them, I should consider that a case of fraudulent misrepresentation was 
shown”); and Re Eaatgate, Ex parte Ward, [1906] 1IC. B. 466,466, 467): state¬ 
ments that the representor was prepared to lend, or pay, or hand over moneys 
(EarwicA v. Knghsh Joint Stuck /tan* (1867), L. E. 2 Exch. 259, 264, 265, Ex. Ch.; 
Ramshire v. Bolton (1869), II. E. 8 Eq. 294; BlaJeey, Albion Life Asstirance Society 
(1878), 4 C. P. D. 94; Babcock v. Lawson (1880), 6 a B. D. 284, C. A.): 
atatements as to the ohjeots to which the subscriptions to an issue of shares 
or debentures of a con^ny were intended to be applied {Re Deposit ana, 
Oeneral Life Assurance Co., Ayre'a Case (1858), 25 Beav. 513 ; Edgington y. 
FiUmaurice, supra, at pp. 479, 480, 482, 483; Aaron's Reefs v. Twim. 
[1896] A. 0. 273, 263—285, 286): a statement of an intention to relinquish 
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Sub-Seot. 3 .—Statements as to the Future which are Froinises and not 8 bot. 2 . 

Fe^ireaentations. Statements 

1618 . Contrasted with and distinguishable (though often with orotoerwiM 
difficulty) from the above cJass is the type of statement which is relating to 
either shown (by evidence or argument) to have been intended by the Fntnre. 
* the representor, and accepted by the representee, as a promise (if — 
anything), and a promise only; or which, whatever the parties 
meant and intended at the time, can only be treated as such on logardedos 
plain principles of construction. In all such cases the words a promise, 
amount in law either to a promise, or to nothing which is enforce¬ 
able at all. To such an issue the question of the promisor’s 
intention, or statement of intention, at the time of making the 
promise is just as irrelevant as (conversely) the question of the 
fulfilment or non-fulfilment of a declared intention is to an issue 
of misrepresentation of the existence of such intention (6). The 
two causes of action, though small distinction was drawn between 
them by judges and pleaders of early times, are now recognised as 
being absolutely exclusive of one another, both in principle (c) and 
in practical consequences (d). 


business in favour of the rein-osentor’s son {Biddle and Loyd v. Leoy (1815), 
1 Stark. 20): an expression of intention to make a lane giving access to 
property sold and a now street {Beaumont v. l)uJ>es (1822), Joe. 422, 424) : a 
statement as to an intondod mode of keeping accounts {Benham v. United 
(iuarantie and Life Assurance Co. (1852), 7 h)\cli. 744) : a statouiout of the use 
which the xvprcsontor intended to make of dernisod pieniises {Feret v. If ill 
(1854), 16 0. B. 207): a statement that the loprcsentor had power to stop the 
sale of certain goods under an execution, and would stop it {Cooper v. Joel 
(1859), 1 De O. F. & J. 240): a statement that a company intended to com¬ 
mence operations with a certain number of 8teainHhip.s of a certain type 
{Ilalhmsv. (1808), 3 Ch. App. 467) : a statement that a company was 

minded to take a third oi a certain insiiraTico risk {Traill v. Barmy (1861), 4 De 
(3-. J. & Sm. 318, C. A.): a statement that the holder of a policy of life insuiance 
would, ill compliance with certain conditions, become entitled to a free policy 
{Kettlewell v. Itejuye Assurance Co,, [1908] 1 K. B. 645, C. A.; affinued “ without 
giving any reasons ” by the IIoiiso of Lords, sub nom. Itefuqe Assurance Co. v. 
Kettlewell, [1909] A. 0. 243) : and a statoment that the representor was minded 
to oxtiicnte the representee from difficulties and losses, and to act as his friend 
and benefactor (Oi/if 18 v. Bottomley (1911), Times, Ist August, C. A.). Similar 
statements of intention, or readiness, or capacity, have been hold to constitute 
a “pretence” in criminal law, the essential elemoiits of which are the 
same as those of a representation; see title Crtminai. Law and Pkocedure, 
Vol. IX., pp. 693-695, and It. v. Bancroft (1909), 26 T. L. E. 10, C. C. A. 

(6) See note (f), p. 660, ante. 

(c) Behny. Burneaa (186;i),3 B. & S. 761, 763, Ex. Ch., where a represeutatioo 
is defined as “ a statement .... made by one party to the other, before or at 
the time of making the contract, of some mattor or cimimstance relating to it, 
and which is not an integral part of the contract” ; and Me Mohtnam, Ex parte 
Burrell (1876), 1 Ch. D. 537, 562, C. A. (“ ueco-ssary to distinguish, when an 
alleged ground of false representation is sot up, between a representation of an 
ezistffig fact and a promise to do something in the future ”). 

(d) For instance, he who promises or warrants ^undortakes for the exact and 
literal performance of that which he promises or warrants, but he who makes a 
statement of fact undertakes only for the absence of untruth which mmleads; 
that is, for the absence of any substantial untruth of sufficient materiality to 
be capable of inducing, and which does induce. All these matters ore made of 
absolutely no importance by the act of the parties themselves in the oa.% of a 
contract or'warranty, the very object of which is to exclude the possibility of 
their ever being agitated thereafte# {Fawson v. WcUson (1778), 2 Cowp. 785, 
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1619. In determining whether the words used in anj particular 
case amount to a representation or a promise, the law regards the 
substance rather than the form, having in view the primary object 
of all rules of interpretation, namely, to effectuate the intention of 
the parties, or (more correctly) the mterition which each was 
justified in supposing, and supposed, the other to have. It 
frequently happens that language which contains promissory 
expressions is shown, nevertheless, to have been intended as a 
statement of an existing intention (e). Even a recital in a contract 
may admit of being construed as a representation, and not as a 
part or term of the contract (/). Conversely, not only may the 
truth of an existing fact be the subject of a contract or warranty, 
but, though the party uses words expressive of “ intention,” it 
may be apparent from other expressions, or the surrounding cir¬ 
cumstances, that what he really meant, and the other party 
understood to be conveyed, was a promise or offer, and nothing 
else(( 7 ). The courts have always been at groat pains to adopt, 
where possible, the construction which will not leave the party, 
whose legitimate expectations have been defeated, without anyremedy 
at all (h); but, where the language employed and the other circum¬ 
stances of the case have clearly indicated a promise or offer, and 
not a statement of present intention, they have not shrunk from 
their duty so to decide, though in some cases the result has been a 
denial of all relief to the one party and an absolution of the other 
from all consequences of conduct which was at least morally 
censurable, either because there was no consideration for the 
promise, or because a statute stood in the way of its enforceability, 
or because it was too vague to be the subject of specific per¬ 
formance, or was not sufficiently proved. In the majority of the 
cases, however, the promise was proved, and held to be enforce¬ 
able. But whatever the respective results, in all of them the 
statements made were held to be promises, or nothing; not 
representations (i). 


788, 790; Thrnnarm v. Ji'eems (1884), 9 App, Gas. 671). As to the question of 
materiality being excluded by an express warranty or term of a contract, see 
generally, note (c), p. 694, post. 

(e) “ That which is in form a promise may be in another aspect a representa> 
tion” {Clydesdale Banle v. Palm, [1896] A. C. 381, 394). 

(/) Behn v. Burness (1863), 3 13. & S. 751, 754, Ex. Ch.; and see title Deeds 
AND Other Instruments, Vol. X., p. 463. 

( 7 ) llaimneraley v. de Bid (Baron) (1845), 12 Cl. & Fin. 45, H. L. 

(h) Thus, on the one hand, there has been a tendency in the so-called “ making 
good ” cases (as to which see pp. 721 et aeq., post), to construe a promise which, 
as such, would fail (being obnoxious to some stetutory provision) as a repre¬ 
sentation ; 6 n the other band, in the '' misrepresentation of authority ” cases 
(see pp. 723 et aeq., pod), the inclination has been to treat implied representations 
of existing authority as implied-undertakingethat such authority exists, because 
otherwise in many cmos the representee might fail, from bis inability to prove 
fraud. 

(i) The cases referred to, nearly aU of which were cases of proposals or 
promises made to an intended husband to devise or bequeath propeiW to the 
promisor’s daughter, are the following— Hammeraley v. dt Bid (Baron), 
supra ; Maunadl v. Hedges (1854), 4 H. L. Oos. 1039 ; Jorden v. Money 
(1654), 6 H. L. Gas. 185 ; Moorhovee v. Colvin (1851), 15 Beav. 341 ; Bern 
T. Suichvmn (1855), 5 De G-. M. & G. SsB ; Be Home Counties and General 
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1620 . Where the statement to be construed is in writing, or its 
terms, if orally made, are not in dispute, the question whether it 
is in law a representation or a promise is ordinarily for the 
court (k); in other cases i^ may be, or in the course of the case 
ma 3 r become, a question of fact. There is no objection to a party 

* resting his case on both of the above constructions, as long as he 
recogmses in his pleading that they are strictly alternative to, and 
exclusive of, one another, and require different facts for their 
support (Q; but he cannot set up a case compounded of elements 
selected from both causes of action, as, for instance, by alleging 
that the opposite party had made a contract with him which, at 
the time of making it, he fraudulently intended to break {m). 

Sub-Sect. 4.~Statements oj a Third Feraon’s Intention. 

1621 . If a statement by a person of his own intention may be 
a representation, a fortwri a statement by him of a third person’s 
intention may be so, for the latter lends itself, in the case of doubt, 
more readily to this construction, and less naturally assumes the 
aspect of a contractual obligation (71). Accordingly, whenever the 
representor attributes an intention not to himself, but to a third 
person, without more, the statement is always deemed a representa¬ 
tion, and not a guarantee ( 0 ), even when accompanied and fortified 


Life Assurance Go., Ex parte Woollaston (18>')n), 7 W. R. 645 ; J.avcr v. Fielder 
(1862), 32 Beav. 1; Coverdah v. Eastwood (1872), L. E. l<5Eq. 121; Dashwoodv. 
Jermyn (1879), 12 Ch. D. 776; Maddison v. A/derson (1883), 8 App. Cas. 467; 
Synge v. Synge, [1894] 1 Q. B. 466, 0 A. ; Clydesdale Hank v. Paton, [1896] A. C. 
381,391; and Ee Eiclma, Farina v. Ftdeus, [1900] 1 Ch. 331. See also Chadwick 
V. Manntng, [1896] A. G. 231, P. 0. (a ptateinent, by conduct and inaction, of 
an intention to waive a sti 2 >ulatod ri^^ht to iiidomnity hold to be, if auj^thing, 
a promifje and not a ropreseutatioii, for the purposes of estoppel). 

(k) Behn v. Burneas (1863), 3 B. & S. 751, 754, Ex. Ch. 

(/) Denton v. Great Norther7i Sail. Co. (1856), a E. & B. 860, where the 
plaintiff asserted (1) that the railway company had promised him in their time¬ 
table that a certain train would run at a certain hour, and (2) that, if not, thoy 
represented as a fact that such a train wtia running at the time indicated 
therein. 

(m) This was the ha l ting between two opinions which characterised and 
vitiated the affirma tive defence sot up in Hemingway v. Hamilton (1838), 4 
M. & W. 115. 

(n) R. V. Qardm (1889), 23 Q, B. D. 354, 0. 0. E.,/jer Wills, J., at p. 360: 
(“ suppose that by an onangement for the settlement of litigation a man was to 
pay a sum of mones^ and when the time came he said, ‘ I shall not pay until I 
know that A. has the intention of acceding to this arrangement.’ Suppose B., 
who was to get the money, then told him that A. had that intention, and he 
believed B. and paid the monoy upon the faith of B.'s assurance, and all the 
while B. knew that A.'a intention was exactly the contrary to what he had 
stated. I should have thought that the allegation as to A.'b intention was one 
of an existing fact”). 

( 0 ) Hamar y. Alexander (1806), 2 Bos. & P. (n. B.) 241 (with which compare 
the other " credit ” cases citM in notes to pp. 731, 732, post ); Barl^ T. 
Wolford (1846), 9 Q. B. 197 (statement that persons, entitled to registered 
design, intended to proceed s^nst the plaintiff for infringement); Re MuU 
and London Life Assurance Co., Oihson's Case, Kemp*a Cewe, Hudson's Case 
(1856), 2 De & J. 275, 0. A. (statement that ^o named persons would 

execute a deed of settlement); Hallows v, Fernie (1868), 3 Ch. App. 467 
(statement that certain persons had consented to become directors of company, 
treated as a statement of fact, but not proved to have been false). 


SBOT. 2, 

Statements ' 
ofintmitkm, 
or othenvise 
relatlng'to 
the Future. 

Whether 
reptesenta- 
tion or 
promise: 
how far 
question of 
law and bow 
far question 
of fact. 


Statement of 
third person's 
intention. 
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Misrepresentatiqh and Fraud, 


8bct,2. by such expressions as "I durst be bound for him”(p), “we 
Statements do not hesitate to guarantee ” (q), if they can fairly be regarded as 
of Intention, niere figurative forms of vernacular speech (r). 
or otherwise 

relating to Sub-Sect. 5.—Other Eirpreasions de Fnturo. 

the Future. 

statei^to of 1622. Mere general and indefinite anticipations of the future' 
expectation, Buccess or prosperity of any business or undertaking are not state- 
hope or fear, jnents of fact in any sense («); but if a man expresses his own, or 
another’s, expectation of a definite result or event, with specific 
dates or details, his statement is a representation in the same 
sense and to the same extent as any statement would be of his 
own, or another’s, iritention, or, indeed, any other state of mind; 
that is to say, he is understood in law to assert the fact that the 
expectation exists at the time in the mind of himself or the third 
person, but not to hold forth that the hopes or fears expressed will 
be realised (t). 


When such 
statements 
may be 
represcDta> 
tions. 


1623 . There are, however, instances of statements as to the 
future which, even though expressed in the future tense, may yet 
import an existing state of things, and consequently be treated as 
representations for all purposes. Thus a statement, by one who 
had insured another against being drawn for the militia under the 
provisions of a statute, that “ all hallotings under the Act would 
cease ” on a certain day, may be treated as a statement of fact as 
to existing statutory procedure (a); statements that a mine will 
yield so miicb, and that a dividend of 8!3 per cent, is so confidently 
antici 2 mted that the directors “ do not hesitate to guarantee it,’’ 
are statements of the present state and capacity of the mine, and 
of the present flourishing condition of the company, respectively (t); 
whilst a statement that certain costs will be paid out of a 
designated fund is a statement de pi^eseiiti, namely, that the costs 
are so payable (c). 


Ip) Hamar v. Alerander (180G), 2 Boa. & P. (n. k.) 241. 

(« 7 ) Oerhard v. Bates (1853), 2 E. & B. 476, jier OoLEKiDGE, J., at p. 482. 

(r) Such as the common phrasca “ I will warrant,” “ I will be bound to aay,” 
or “I will go bail,” that such and snob a thing is so. 

(s) Beamiwnt v. Dukes (1822), Juc. 422, where Puumkr. M.ll., at p. 424, df'er 
pointing out that “ the subject of the representation” before the court “was 
not a future project contemplated by a thifrd person,” goes on to say: “ if that 
had been the case .... it would only be holding out a hope as to the future 
conduct of a third person not under bis control, and it would be the fault of 
the bidder, if he relied on so loose and vague a report ” ; Bellaira v. Tucker 
(1884). 13 Q. B. D. 562. 

IFi/Zea V. Olover (1804), 1 Bos. & P. (n. n.) 14, per MANSFIELD, O.J., at 
p. 16 fstatoment by shipper that he “expects the captain to sail to-morrow,” 
imppris that he who writes knows the ship to be in such a condition as to give 
a just expectation of her sailing at that time) ; Karhery'a Case, [1892] 3 Oh. 1; 
11 , C. A. (statement of expectation :s a statement that the party does actually 
expect as stated). 

o) DuffeU V. Wtkon (1808), 1 Camp. 401. 

h) Oerhard v. Bates, supra. 

c) Mathias v. Yetts (1882), 46 L. T. 497, 503, 0. A 



Part II.-~REPREsmiTATioK. 


m 


Sbot. Q.-^StatemenH of Opinion, Belief, and Infoirination, 
Sub-Sbot. 1 .—Jn Oeneral, 

1624 . The proposition, eg: assumption, that statements of opinion 
can never be statements of fact, is quite incorrect and nnsnstain- 
• able (d). In the first place, an expression of opinion, just as maoh 
as any expression of intention or other condition of mind, inTolVSs 
a statement of at Iwst One fact, namely, the fact that the person to 
whom the opinion is attributed, whether the representor or another, 
actually entertains the opinion so attributed (e). Secondly, if a 
man chooses to express, in the form of a statement of fact, that 
which he merely believes as opinion or information only, the state¬ 
ment is, as against him, for all purposes and in every sense a 
representation. Lastly, if what he states is fact, his statement is 
not the less a representation, because he clothes it in the language of 
opinion, belief, or information, or in language susceptible of l^ing 
so construed by interested ingenuity (/). 

Sttb-Seot. 2 .—Statmenta of B^esentor'e Own Opinion etc. 

1626 . The principles already enunciated with reference to state¬ 
ments of a man’s own intention (rjr) apply, mutaUa mutandie, to 
statements of a man’s own opinion, belief, or information. In this,* 
as in that, class of statement, the mere subsequent occurrence of 
events which are in disaccord with, in the sense of failing to 
realise or justify, the declared condition of mind, does not falsify 
the statement {h), but disproof of the existence of the declared 
condition of mind does, because this was the fact, and the only 
fact, which the statement (impliedly) asserted (i). 


(d) Smith T. Laud and Home Property Corpttralion (1884), 28 Ch. D. 7, C. A., 

per L.J., at p. 15: (“ it is ofteu {ollaciously assum^ that the statement 

of an opinion cannot inTolvo the atatomeiit of a fact ”). 

(e) See the observatioue of Bowen, L.J., cited in note (a), p. 660, ante, which 
are applicable to every '‘state of mind.’* As to statements of “ intention,” see 
pp. 669 et Kq., ante, 

(/) As to the first of these rules, see the text, infra; as to the second and 
third, see pp. 666, 667, post. 

(y) ^ p. 660, ante. 

(^ New Brunswick and Canada Baitway and Land Co. v. Conyheare (1662), 9 
H. L. Cas. 711 (statement of cminionof directors in prospectiu that there was no 
probability of a rival railway line being constructed, not falsified by subsequent 
wnstmotion of such a line) : MelbownieBankinq Corporation v. Brougham (1882), 
7 App. Oos. 307, 319,320, P. C. (bank’s valuation of a seomity held not to be 
a Bgasrepresentation merely because it turned out to be incorrect, tiiere being 
no proof that the valuation was made otherwise than bond fide). 

(t) Luddfe Trustee v. Beard (1886), 33 Oh. B. 600, where a solicitor, 
ptindtased his client’s interest under a will from the client's trustee in 
ru^y, and so having come under a duty of disclosure to such client and tri 
ana wving both formed an opinion of his own, smd taken another opinio 
the efleot mat the interest in question was absolute, was held liable for ne_ . 
duoloaute these opinions, thereby leaving the client under the impressu^ 
mek his interest was contingent only, and wnere, thenafme, the solicits wouH 
a fortiori have been held uable for misrepresentatum, ifi instead of merely 
■uppreesing the existence of the opinions, he had misstated their effect (as to 
emst of non-diseloBure in such case, see title FsAtmuLENT Aim Yoiuabu 
C oNVETAKCBS, Vol. XV., pp. 108, 101^; Cdnn v. Wilton (1888), 39 Oh. D. 39, 

XX, 2 B 
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, SECT. 8 . 1626. The implicoitioji ^om aps expressipn of opiniozi^ of an 

^atementf assertion that the representor holds the opinion expressed, is not 
of OpUUai, affected by the oircnmstanee that it is often difficult to prove or 
BelisfirJUul disprove the state of a man’s mind on any given occG^iou(%), or by 
the circumstance that in mstny cases, ^ere the parties are equally 
Pifflovltr of inexpert in the matters to which the opinion relates, no inducement, 
proof dow not can be shown, since no importance is attached to, or reliance placed 
•Hoot the rale. either the imjplied statement that the representor holds the 

opinion, or the opinion itself (I). 

StJB-SECT. 3 .—Stafementa q/ a Third Peram'a Opinion efe. 

Statement of 1687, Precisely the same principles apply to statements of a 
ve^'o third person’s opinion or belief. Thus, a statement as to the belief 

^ioD. of the owners of a vessel with respect to her safety in a marine 

insurance case (m), or a description of the effect of counsel’s 
opinion (n), or a version in a prospectus of a report or valuation of 
an expert (o), are all statements of fact to the extent already 
indicated in the case of statements of the representor’s own opinion 
or belief, but not further or otherwise. 

Svb.Sect. 4.-^tatmente of Maiiera of Opinion etc. ta fhct. 

of 1628. If a man, having a genuine opinion or possessing informa- 
matter (p), chooses, nevertheless, to state it as a fact, 

" ' the statement is a representation pure and simple, and its falsity 

is established by mere proof of the incorrectness of the opinion 
or information so stated ( 9 ). But, if he states his opinion or 


a dedaion which has beon Ovorrnled on the queation of contractual privity, 
but not on the question under discu'ision in the text, where Chitty, J., treated 
a valuation as an implied reprebentation of the fact that there had been an actual 
valuation and exercise of professional judgment and skill, and as falsified by 
proof that there had never been any real valuation at all. As to information, 
see Boyd and Forreaty. Qlaagow and South Western Rati. Go., [1911] S. 0. 33, 73. 

{k") Angua v. Clifford, [1891] 2 Ch. 449, 0. A., per Bower, L.J., at p. 470, as 
cited at note (a), p. 860, ante. 

{IS Smith V. Land and House Property Corporation (1884), 28 Oh. D. 7, 0. A., 
per Bowen, L. J., at p. 16: (“ in a case where the facts are equally well known to 
both parties, what one of them says to the other is frequently nothing but an 
expression of opinion. The statement of such an opinion is in h sense a state* 
ment dt fact, about the oouditiou of a man’s own mind, but only of an 
irrelevant fact, because it is of no consequence what the opinion is '*). 

(m) Rickards v. Murdock (1830), 10 B. & 0. .527 (a non-disclosure case, the 
dedsion in which, however, would equally, and more strongly, apply to a case 
of representation). 

(n) Luddy's Trustee v. Peard (1886), S3 Oh. D. 600; Re Roberta, Roberts v. 
Bob^, [1906] 1 Gh. 704, G.'A. 

Re Mount Morgan (West) Gold Mine, Ltd., Ex parte Heat (1887), 66 L. T. 
124. • 



The cases where a man states as fact that about which he has no opinion 
constitute a separate oIbss, where the statement is still more obviously 
I of fact in every sense.' These oases are dealt with at pp. 668, 689, post. 

(q) Hayeraft v. (Creasy (1801), 2 East, 92, where the defendairt, in a case of 
Mpreaentation as to a pereou’s credit, tmk upon himself to assert that he was 
making of his own ImowleAgb and not from mete hearsay, and where Lord 
Kbryor, CJ in holding, at pp. 102—104, that this was for all piuposea a state* 
ment of faot» was right, and ue other members of the court, who seem to have 
differed from him on this point, were exptesmi^ views at variance wi& 
authority; A.o&.v. ffay (137ll}, 9 0h.Aii^.397,per JAifss,LJ.,atp.406, whm 
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information merely as such, he makes no representation of its 
correctness, or of anything except the fact that he has such opinion 
or information (r). 

Sub-Saot. 6.*—Stafemmts of MaUtro of Fact aa Optmon etc. 

* 1620. There is equally a representation to all intents in the 
converse case, that is, when what is really matter of fact is stated 
in the form of opinion, or in language' which, it may be sug^sted 
afterwards, must (in the light of all we circumstances of the case) 
be construed as pointing to mere belief,-judgment, or inference as 
the foundation of the statement'(s). Further, there are types 
of expressions of Opinion which at leaet involve the implied state¬ 
ment of fact that the representor knows facts which justify the 
opinion, or knows no facts which show it to be unjustifiable (t). 

the defeoUant innocently put before the Gove:fnment, when purchasing an 
annuity, statements as to the biith and parentage of a certain parson which were 
based on misrepresentation, but without describing her facts as information Only; 
Ifart V. Swaim (1877), 7 Oh, T). 42 (a mere inference stated as a fact); 
Brownlie v. Oamphdl (1880), 6 A.pp. Cas, 925, 986, 946, 963 (statement as a 
positive fact of that wnich was merely the outcome of an imperfect recollection, 
held a representation that the fact was so); Pritty v. Chud (1902), 71 X*. J. 
(x. B.) 612 (professional “ water-finder’s ” statement, made positively, and not in, 
the form of an opinion, that water could be found on cermu land at a certain 
depth, held to be a pure statement of fact). 

m Moena v. Heyworth (1842), 10 M. & W. 147, where a seller of a cargo of 
coffee stated to the purchaser that it had been mvoiced to him as of first ship¬ 
ping quality, and Lord Abihcbb, C.B,, refusod to put the question to Ihe jury 
whether he (the seller) hod himself represented it to be of that quality, and 
Craig y. PhiUipa (1676), S Gh. D. 722, where a prospectus repeated information 
supplied by the vendor, but stated it expressly as information only, and it was 
held that there had been no representation that the informutiun was in accordance 
with the facts, and no misrepresentation, therefore, merely on proof that it 
was not. 

(«) Thus, in Paaley v. Freeman (1789), 3 Term Bep. 61, a case of.representa¬ 
tion as to credit, it was argued unsuccessfully that " whether” the person in 
question " deserved ure<iit depended on the opinion of many, for credit consists 
in the good opinion of mouy ; see also the other cases of tUs description cited 
in notes to pp. 731, 732, pear, and compai’e SmUh v. Land and Mouse Property' Cor- 
paraHon (1884), 28 Oh. D. 7, G. A. (statement that person was "a^ostdesiiable 
tenant ; it may be taken to be now well settled that, generally, statements as to 
the credit or reputation of another are statements of fact; see also Ferguson v. 
Wthon (1904), 6 F. (Ot. of Sess-J 779, 783 (statement of profits of a business). 

{t) It was vainly contended tnat the above-mentioned statement in Smith v. 
Land and Houae Property Corporation, supra (see note (a), supra), was a mere 
expression of opinion: (" if the facts are not equally Well known to both sides, 
then a statement of opinion by one who knows the facts best involves very 
ofton a statement of a material fact, ipr he impliedly states that he knows facts 
whidh]us1^his opinion” (t'Md., per Bowen, L.J., atp. 16)); "the vendors, 
tpy describihg'him as such, stated'm substance that they knew no fact wUdi 
showed him not to be a desirable tenant” {&id., per Fnir, L.J., at.p. 17).'' It 
was on this mindple^o doubt, though 'iii;it so expressed in terms, that %e 
defendant in Jones v. Keene (1841), 2 Mood. A 348, was held liable for havil^ 
stated, though in the form of a valuation and optnira, that a life policy was 
worth so much, when he knew that in fact the persbn whose life was iasordd 
had just died; oomp^ Willes v. Clover (1804), 1 'Boa d; P. (ir. B.) 614. Whefyi, 
however, an opinion is expressed which purpo^ to be founded on facts separately 
stated, the statement of facts is a representatiou pure and simple, and the 
ezprSssion of opinion is only an implied representatibn of the existence and 
genuineness of w opinion (Parsons yeBareiay di Co., Ltd. and Qoddard' (1910), 
103 L. T. 196, 0. A.). 


8«0f. 8. « 

and 
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1 Sbot. 4. 

SUteaiMttB 

of 1)1^. 

sut^f. of 1^0* It ifl customeiiTy to regard a statement of law as a separate 
species of statement: but being an expression of opinion, it is really 
nothing but an instance or form of the species which has just been 
considered; and any such statement constitutes a representation in 
precisely the same sense, to the same extent, and for the same 
reasons, as an expression of opinion on any other science, art, 
business, or topic. There may, moreover, be the same difficulty as 
to proving or disproving the existence of the opinion in the mind 
of nim to whom it is attributed (a), and, further, the same, or in 
most cases an even greater, difficulty iu establishing that the 
representee relied upon it {b), but these matters do not in this, any 
more than in the case of any other, statement of opinion, affect the 
question whether, and to what extent, such statements are state¬ 
ments of fact. 

NeceBBity to It is necessary, however, to distinguish between two forms of 
•torment, one iu which law and fact are inextricably intermingled, 
‘ and which is deemed purely a statement of fact, though often incor¬ 
rectly described as a statement of law, and the other, properly and 
strictly described as a statement of law, which consists of a legal 
inference from facts separately stated or common to both parties, 
or an abstract legal proposition. 


Sect. 4. —Statements of Law. 
Sub-SeoT, l.—ln General. 


Sub-Seot. 2. —Statements of Mixed and Indivisible Law and Fact. 

fitatementa of 1631- Most statements of fact involve, as their basis, some 
proposition of law, and most statements of law (so called) made by 
person to another, with the object and result of inducing him 
to act thereon, presuppose statements of fact, or at all events 
the existence of particular facts, with which they are inextricably 
intermingled, and in their application to which alone they have any 
significance. All such are pure statements of fact (c). Bo also are 
statements which are susceptible of either meaning, and which 
(where such susceptibility is owing to the ambiguous or ambi¬ 
dextrous language used, whether from remissness or fraud, by the 
representor) are construed contra proferentem (d). 


(а) Seo note (b), p. 660, ante. * 

(б) London Commercial Bank v. KiUon (1884), 13 Q. B. D. 360, 0. A., 
per Bowen, L. J., at p. 362- (" where there is a representation made as to a mere 
matter of law, it is, m ninetmn cases out of twenty, mode by a person who does 
not know the law better than the person to whom it is made, and at whose risk 
it4s takeh and acted on ”). 

' (c) In Eagle^Md^ v. London^ry {MarquU) (1876), 4 Oh. B. 693, 0. A., at 

S ‘ I. 702, 703, JBSSEt., M.B., illustrates, by a variety of instances taken from 
e ordinary transactionB of life, how extremely difficult it is to state any fact 
withont at the same time ii^liedly stating an underlying proposition of law; 
compare the observation of Lord Webtbukt, L.O., in Comet y. Phibhs (1867), 
X. a. 2 H. L 149, 170. 

(d) ExAm^des of statements falling within the proposition of the text, and 
eonstraed accordingly as representations, are Jones v. Kdney (1812), 3 Oamp. 
286, where an auctioneer at the sale of a public-house by aucaon ^ted that 
Lord Bllenbokouuu, O.J., had recently^decided that tying ” clauses iu leases 
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Svb-Sbot. 3 .—Statemenit of Injerencea or FrojioaUima of Law Hparatety from 

the Facts. 

1632. It is only when the facts are separately stated, or are 
admitted and common to both parties, and one of the parties pro¬ 
nounces an opinion to the other as to the legal inference to bo 
* drawn from these facts, or as to their legal effect or incidents, 
that there is a statement of law in the true sense of the term (c). 
In all such cases the matter stated is only matter of opinion on 
law, and the expression of such opinion is not a representation 
otherwise than as impliedly stating the fact that the person to 
whom the opinion is attributed actually holds it (/). But to this 
extent, and in this sense, it does amount to a representation, in 
however abstract and general a form the proposition of law may bo 
expressed (g). 


of such propeity were mvalicl, and that the hotise was therefore a “free” 
house, which might meau either that LokIElleniiOKOUGU had so ruled (which 
would be fact), or that he (tlie auctioneer) had so inferred from a perusal of his 
judgment (which might he law); Cvrj/ v. (itrtrlfu ‘2 Madd. 40, where 

an attorney told the ti’ustecs of a imirringo Pettlpincnt tJmt they could safely 
advance money to his client, who was in fact an infant; Iteynell v. Sj>r^e, Sprye 
V. Leynell (1852), 1 De G. M. & G. 660, C. A. (a statement tlmt the represeutee 
took no interest under a certain will, but that his heir might possibly do so)*; 
West London Comm&rual Hank v. Kitson (1SS4), 13 Q. B. IJ. .360, 0. A. fa state¬ 
ment as to the powers of a ooinpanv under its private Act of Parliament, 
which Bowen, L.J., at p. 363, described as in principle not distinguishable 
from a statement that a man has in his possession ‘ ‘ a pai’ticiilar bound copy of 
Dr. Johnson’s dictionary”); and Cooper v. FInbbs (1867), L. E. 2 H. L. 149 
(usually classed as a “ mistake " caso, though it appears from the judgment of 
Lord Cranwohtii, L.C., at p. 164, that there was a representation too), in 
which, at p. 170, Lord Westhury, L.C., expressed his opinion that " a private 
right of ownership is a matter of fact,” and not the less so because “ it may be 
the result also of matter of law.” Mimil.'irly, statements by insurance com¬ 
panies as to the validity of tlieir policies in certain events, or on uompliunce 
with certain conditions, have been construed, whenever it was possible, as 
representations of the existing practice or regulations of the companies rather 
tlian as propositions of the general law of insiiriince {DrUiah Worltnmn's ami 
Central Assurance Co. v. Cunliffe (1902), 18 T. L. R 425, 502, 0. A.; here the 
Divisional Ooxirt took this view, but it is doubtful whether tho Court of Appeal 
agreed with it, though they affirmed the decision itself; KetUewdl v. Refuge 
Assura?ice Co., [19081 1 K. B, 545, 560, 651, 0. A.): aecus, where only the latter 
construction is possible, as in Harse v. Pearl Life Assurance Co., [1904] 1 K. B. 
558, 0. A. 

(e) Cooper v. Phihbs, supra, at p. 170; Eaglesfield V. Londonderry {Marquis) 
(1876), 4 Ch. D. 693, 702, 703, C. A. 

{/) The following are oases where there was held to have been a “ statement of 
lawin the strict sense mentioned in the text, supra:—Haslidall v. Ford (1866), 
L. B. 2 Eq. 750 (a statement that the company would shortly, in virtue of facts 
and documents common to both parties, have power to issue debentures); 
Beattie v. Ebury {Lord) (1872), 7 Ch. App. 777 (statement by acts and conduct, 
if it h^ beeu made, which was not proved, that a company bad power to'over- 
draw, held to be, if anything, a statement of law); Harse v. Peart Life Assuratux 
Co., swpra (statement deemi^d an enunciation of % general principle of tho law 
of life insurance). 

(ff) Bashdall V. Ford, supra ; West London Commercial Bank v. Kttaon, sufpa, 

r ' Bowsn, L.J., at pp. 362, 363: "1 am not prepared to say, and 
doubt, whether, if a man wilfully misrepresented the law, he would be 
allowed in equity to retain any benefit he got by such misrepresentation." 
See also British Workman's and Oeneral Assurantx Co. v. OunUffs (1902), 
18 T. L. B. 502, C. A., where it was Ipporently held that the represeators were 
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I BaCT. 6. 

Statements 
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exaggeration 
Is not repre¬ 
sentation. 


Sbot. 5 .—Statements as to Documents, 

1633. A document is a thing. Its existence or non-existence is 
a fad. Its actual tenor and wording is {act. Its purport, effect, or 
object is fact. Its nature, character, class, or description is fact. 
Consequently, it has never been questioned that statements as to 
any of these four matters in connection with documents are pure 
statements of fact, and, as such, wholly and for all purposes 
representations {h). 

Sect, 6.— Exaggeration^ Pujing etc. 

1634. Mere general laudation by a man of his own wares, inven¬ 
tions, projects, undertakings, or other vendible commodities or 
rights, if he confines himself to indiscriminate i)uffing and pushing, 
and does not condescend to particulars, is not representation, because 
in such a case he states no issuable fact, so to speak, and puts 
forward nothing by which any rational being can claim to have 
been misled or influence J. Simplex comniendatio non nocet. The 

liable on the ground that they had made a frauduloiit misrepresentation 
of a principle or rule of the general Liw, though the word “fraud” was not 
used. As to what statements of law are representations for the purposes of 
estoppel t/i ya%a, see title EsTOvrsm, Yol. Xlll., pp. 37S, 379. 

(/^) Statements with reference to the existence of a document are so obviously 
statements of fact that no authorities need be cited. It may be noted, however, 
that Bowen, L.J., in West Londm Conmnercial Banky. Kitson (1884), 13 Q. B. I). 
360, 0. A., at p. 363, appears to think that even a representation as to the powers 
conferred on a company by it.s special Act may bo regarded os a statement of 
the existence of a document. As to statements with reference to the actual 
wording or tenor of an instrument, whether by putting forward what purports 
to be a version or abstract, or by reading over, or translating etc., see 
Thoroughgood’s Case (1584), 2 Oo. Bep. 9 a; Anmi. (1684), Skin. 159; Beadks 
V. Burc/t (1839), 10 Sim. 332; Clapham v. ShtlUto (1844), 7 Beav. 146; Billage 
V. Sout/iee (1852), 9 Hare, 534, reported sub wm. Bdling v. Southee, 21 L. J. 
^h.)472; Mahomed Kala Mea v. A. V. Ilwrperlnk (1908), 26 T. L. E. 180, 
I*. 0. The following aro oases of statements of the effect, purport, or object of 
a document:— Hirschfeld v. London, Brighton and South Coast liatl. Co. (1876), 

2 Q. B. D. 1; Arkiorighty. NewhcHd (1881), 17 Oh. D. 301, 318, 0. A.; Ite 
Mount Morgan (TTesf) Gold Minx, Ltd., Ex parte West (1887), 66 L. T. 622, 624; 
Stewart y. Kennedy (No. 2) (1890), 15 App. Cas. 108 ; Components Tube Co. v. 
Naylor, [1900] 2 I. E. 1; Be Roberta, Bdberta y. Boberta, [1906] 1 Oh. 704, 
C. A.; Mahomed Kala Mea v. A. V. Harpervnk, supra; Moss & Co. y. Swan»ta 
Corporatton (1910), 74 J. P. 361. As to sjiutements relating to ^e legal effect 
of documents, see p. 669, ante. Statements as to the nature, class, character, 
or description of an instrument formed the subject of Thoroughgood’a Case, 
supra; Edwards v. Brown (1831), 1 Or. A J. iXyiKennedy y. Qreen (1834), 

3 My. & E. 699; Moghton v. Hoghton (1862), 16 Beav. 278; Cturson v. Belworthy 
(1862), 3 H. L. Gas. 742; Lewellin v. Cobbdd (1853), 1 Sm. & G. 376; Lee y. 
Anyas (1868), 7 Ch. App. 79, n.; Foster y, Maekitmon (1869), L. R 4 0. P. 
704 J Hunter y. Waites, Curling y. Waiters, Damdl y. Hunter (1871), 7 Oh. App. 
76 ; National Provincial Bank of England y, Jackson (1886), 33 Oh. D. 1, 0. A.; 
King v. Smith, [1900] 2 Ok. 425; Bagot v. Gha^an, [1907] 2 Oh. 222; 
Howatson v. Wem, [1908] 1 Ch. 1, 0. A.; and Carlisle and Cumberland Banking 
Co. y. Bragg, [1911] 1 E. B. 489, 0. A. It will he seen hereafter (see note (f), 

739, post) that this fourth class of statement is deemed a s^toment of so 
vital a natiue that. When false and otherwise actionable, the instrument is not 
voidable, as in the other three kinds of statement, but absolutely void ah 
imitio, nnd the subject of a plea of non egt factum. As to this plea, see 
title Dxkds and Otheh Instbuhenis, Yol. X., pp. 404 a seg. 



Paht n.—R epresentation. 

vauntings, sanguine anticipations, high colours, and exaggerations 
of the advertiser, the prospectus-monger, the auctioneer, or the 
inventor, are not per se statements of fact (i). 

1635. Where, however,, instead of basing the exaggeration or 
puffery upon facts separately stated (in which case each of the two 
things^ stands on its own footing, and whilst the one is not a repre¬ 
sentation at all, the other is wholly and solely so), the representor 
intermingles it with facts, punctuates it by details, or quantifies it 
by figures, the whole of the compound statement is deemed a pure 
and simple representation, to an action on which, if the facts are 
proved^ to have been misstated, it is no answer to say that the 
allegations as to these facts were buried under a mass of indefinite 
and laudatory generalities (k). 


Part III.—How Representations may be 

Made. 

Sect. 1.—Jn General. 

# 

1636. A representation may be made in any of the forms in 
which any other communication may be made. It may be express 
or implied. When express, the signs used may be either per¬ 
manent or transitory. When implied, the implication may arise 


(t) Fenton V. Bromie, Browne v. Fenton (1807), 14 Ves. 144 (leasehold 
property described as "nearly equal to freehold’’); SriM t. Hanson (1829), 
1 Buss. & M. 128 (where fourteou acres of land were described as 
"uncommonly rich water meadowland,” and it was held by Lord Lynd- 
HTJBST, L.O., that the more description of tho vague quality of "uncommon 
richness” was not n statomont of fact, but, at p. 131, that tho remaining 
words imported a definite statement of fact that the land was at least 
water-meadow land ; therefore as to twelve of the acres, which were not 
" uncommonly rich,” there was, nevertheless, no misrepresentation, but as 
to the other two, which were not water-meadow land at all, there was); 
Nfdet/ V. Lock (1838), 8 C. & P. 527 (“warm protestations” of a person’s 
inlluonco and power); Jennings v. Broughton (1854\ 5 De G. M. & G. 126,0. A. 
(prospectus painted in "glowing and exag^ratM colours”); B, v. WaUen 
(1857), 4 Jur. (n. b.) 14, 0. C. E, (mere " exaggeration of tho prisoner’s pros¬ 
perity *’ held not to be a false pretence); DtmmocJe v. HcUlett (1866), 2 Oh. App. 
21 (description of farms as " fertile and improvable at a moderate cost ” heU 
mere lau^tory phraseology; but statements as to their tenancy and oocupation 
treated as statements of fa^); Cargill v. Bower (1878), 10 Ch. t>. 502 (sanguine 
anticipations in a prospectus); McKeewn v. Bouchard-Psvenl Gear Co. (1896), 
66 L. J. (CH.) 735, C. A. (another case of " puffery ” in a prospectus). 

(A) Central Bail. Co. of Venezuela (Directors etc.) v. Hisek (1867), L. B. 2 H. L. 
99,113 (where, though it was recognised that " some high colouring and even 
exaggeration is to be expected ” in a prospectus, t^e statements went far b^oud 
mere colouring); Bile Bean Afanu/acturtng Co. v. Davidson (1906), 8 F. (Ot. of 
Sess.) 1181 (though "mere puffing” and “exaggeration, however gross^ol 4^e 
merits and virtues of a remedy will not do,” and such phrases as “ moom- 
parable,” " unique,” " worth a guinea a box,” come to nothing, yet it is other¬ 
wise where statements are made as to imagmary discoveries m imaginary new 
ingredients in the toig sold); compare oeott v. Hanson, supra; Vimmock v. 
HiBleB, mpra, * 
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^ Bbot. 1. 
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eitlier from express repreBentations in their relation to and bearing 
npon one another, or from acts and oondact. 

Sect. 2. —Expren Represejitationa. 

1637. The usual permanent symbols by which a representation 
is conveyed are words and figures written or printed or produced by' 
any other equivalent means; but plans and drawings (1), maps (m), 
pictures and photographs (n) and the like, may serve the same 
purpose and quite as effectually. 

1688. Speech is the most ordinary form of transitory symbol for 
the communication of a statement, but gestures and demeanour 
may supplement spoken language, or even stand in its place (o). 

Sect. 3. —Implied Representations {Acts and Conduct). 

1639. The type of representation which is implied from direct 
and express representations (such as statements of existing 
intention, opinion, or belief), or from absolute representations 
coupled with silence as to matters which it was the duty of the 
representor not to suppress, is discussed elsewhere (p). It is pro¬ 
posed here to deal with, and attom]it some rough classification of, the 
other type of implied representation, namely, that which is inferred 
from acts and conduct. 

1640. In cases of contracts of sale, or delivery of property 
pursuant to a contractual or other obligation, the following im¬ 
plications of a representation from acts and conduct may be made. 
On the one hand the purchaser of goods by the mere act of 
ordering them is deemed to represent that he has the present 
intention of paying for them{q). On the other hand, he who 
assumes to sell property impliedly represents thereby that it 
exists and has some value (?); he who delivers or hands over or 
produces documents in certain circumstances may be held 


(Z) Beaumont v. Dukes (1822), Jao. 422; Dmny v. Hancock (1870), 6 Gh. App. 
1, 11—14; and Be Arnold, Arnold v. An^dd (1860), 14 Oh. D. 270, 282, 284, 
0. A., wero cases in which plajis of property sold played an important part in 
the representation. See also Pearson (S.) efe Son, Ltd. t. Dublin CorporaUon, 
[1907J A. 0. 351 (representation contained in, inter alia, plans and draw'-igs 
prepared by the defendants' engineer). 

(r») Be Mount Morgan (West) Gold Mide, Ltd., Ex parte West (1887), 56 L. T. 
622 (as to the map accompanying a prospectus). 

(n) Newmany. Pinto (1866), 67Tj. T. 31, C. A. (deceptive pictures or einblemafio 
designs); Shngshy y. Bradford Patent Truck and TroUey Go., [1906] W. N. 51, 
0. A. (*' sketches’’ of biiitdings alleged to be “photographed *% 

(o) In Walta's v. Morgan (1631), 3 Do G. F. & J. 718, Ijord UA31FBKLT., L.O., 
said, at p. 724, that a nod or a wink, or a shake of the head, or a smile ” 
may constitute a representation, throwing upon a purchaser a duty of dis. 
closure which otherwise would not arise. This case and the passage from Lord 
Camfbxix’s jud^ent was cited and relied upon by Guitty, J., in Turner v. 
Green, [1885] 2 Ch. 205, at p. 209; compare the observations in Webb v, Borke 
(1606), 2 Sch. & Let 661, 668. 

(p) See pp. 659 et seq., ante, and pp. 661 et aej., post. 

q) See some of the cases oitod in note (a), p. 660, ante, 

r) Colt V. Wodkuton (1723), 2 P. Wms. 154, 156, 157; Bichardson v. 
Bpveeter (1873), L. B. 9 Q. B. 34; Ajelh^. Wordey, [1898] 1 C^, 274. 
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impliedly to represent thereby that they are genuine (#); and the 

seller of an article presenting a certain appearance to the senses of 

the purchaser is deemed to state, in so acting, that the article is Beprsifiiita' 

in fact what it purports to Hie, and that there has been no conceal- 

ment or covering up of defects, or other device or manoeuvre 

* whereby the outward semblance of the article is made to lie as to __ 

its substance and reality (t). Conversely, a buyer of property who 
by acts and conduct conceals the merits, or depreciates the value, 
of that which is offered to him for sale is as much guilty of implied 
misrepresentation as the seller who, by the like means, conceals its 
faults (a). In the case of sales of a marketable commodity any 
person who “ rigs the market ” or “ makes a market" in the 
shares or other commodity by procuring persons to enter into 
pretended bargains in such market at fictitious prices, is making a 
false representation by acts and conduct that the bargains and prices 
are real (h). 

(a) Edinburgh United JBreu’eriee v. MoUeton, [1894] A. C. 96, 111 (handing over 
of books which D. was entitled to have examined by an accountant os a 
condition of the sale of a business, held an implied representation that they 
were genuine]; Mamharn v. ir«aycr (1899), 80 L, T. 412 (putting forward as 
security fictitious leases from the party to himself under an alute, deemed an, 
implied misrepresentation of their genuineness); Boyd and Forrest v. Glasgow 
and South Western Rail, Co., [1911] S. C. 33, 72, 73, 74 (a “journal of bores ’’ held 
to involve a representation that it was a true record of bonngs actually taken), 

(t) Jones V. Bowden (1813), 4 Taunt. 847 (sale of sea-damaged pimento by 
bulk samples, which showed no dama^, this being only apparent on unpacking, 
and sendmg out advertisements of the sale too late to enable purchasers to 
inspect; acts and conduct of sellers treated as an implied representation that 
tho pimento was sound); Lovell v. Hirks (1836), 2 Y, & 0. (ex.) 46, 63—65 
(sale of an invention for baking broad without tho use of spirit or ferment, 
where the seller gave a dcTnonstrstiou which apjionred to satisfy tho description, 
but in the conduct of which spirit and a special ferment had been secretly 
introduced; acts held to have been one of the means whereby a misrepre¬ 
sentation of tho nature and capacity of the invention had been made); (Jrmorod 
V. Hath (1840), 14 M. & W. 661, Ex. Ch. (a case of “ false packing,” of which, 
however, the defoudaut was not proved to have known); Hors fall Thomas 
(1862), 1 H. & 0. 90 (whero it was alleged, but without sufficient proof, that a 
defect in a cannon had been covered up); Fitzpatnck v. Kelly (1873), L. B. 8 
Q. E. 337, j»er Quain, J., at p. 342 (“ when a man asks for butter, and the trades- 
man, without more, sells him an article which seems to be butter, the repre¬ 
sentation is that tho article is butter, that is, unadulterated butter ”); and aa 
to such Bales, see titles l^oD and I)kuo 3, Vol. XV., p. 20; Sale of 0000.9. 

Compare the common devices of “salting ” mines, and manipulating furniture, 
either to give to old and decrepit articles tho appearance of fresh manufacture, 
or to articles of recent moke the appearance of antiques. So clearly is any such 
device deemed a representation, though only implied, that not even an express 
term in the contract to take the property with all faults will suffice to counter¬ 
vail it, if false; see pp. 729, 730, post. 

(a) Walsham v. Sfatnion (1863), 1 De 6f. J. & Sm. 678, 689, 690, 0. A. (implied 
misrepresentation of the value of shares which the party was desirous of 
poTohasing, in virtue of his acts and conduct in manipulating the accounts of 
the dealings therein, desenbed as “ fraudulent mnoocuvros ”). 

(i) National Exchange. Co. of Glasgow v. Drew and Dick (1863), 2 Macq. 103 ; 

Beoii V. Brown, Doering, McNab <fc Co, Slaughter and May v. Brown, Doering, 

McNab & Co., [1802] 2 Q. B. 724, C. A., where both the parties had conspire 
to rig the' market, and the action, which was brought upon these dealings 
as if they were legal and genuine, was dismissed on the ground that the facts 
showed a conspiracy to misrepresent ^e value of the shares, and where Lofes, 

L. J.|at p. 730, said: " 1 see no substantial distinction between false rumoura 
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1641> Where a transaction is one -which may be carried out 
lawfully or unlawfully, the mere entering into the transaction 
(silice the law presumes against illegality) raises an inference 
of a representation on the part of the person engaged in the 
transaction that all the conditions exist but for which its execution 
would be illegal. Thus the mere act of sending an animal 
to a repository or market for sale may be tantamount to a repre< 
sentation that, so far as the party knows, the animal is not 
suffering from any contagious or infectious disease which Would 
render the act obnoxious to the prohibitory provisions of any 
statute (c). So, in company matters, the declaration and payment 
of a dividend may be equivalent to a statement that profits have 
been earned out of which alone such dividend can lawfully be 
paid(rf), and the issue or delivery of fullj[-paid shares, where 
there has been no filed contract, raises the inference of a repre¬ 
sentation that cash has been paid for them, for not otherwise could 
such issue or deliveiy be lawful (e). On the other hand, if the act 


was referring to H. t. De Bermger (1814), 3 M. & S. 67) " and false and 
fictitious acts.” A purchaser, induced to pui chase shares fioin either of the 
parties to the action, by means of a fictitious jiromium created by those parties 
solely for the purpose of inducing such purchii>j»r to buy, could have success- 
luUy sued either or both for a false and fraud, dent misrepresentation (Scott 
V. Brown, Doering, McNab Jb Co, Slaughter and May v. Brown, Doering, 
McNah & CV, [1892] 2 Q. U. 724, 0. A., per A. L. Smith, L.J., at p. 734). 
As to the criminal olfouce in this lespoct, see title Ghiminal Law AHD Pbo- 
CEnuiiE, Vol. IX., p. 062. As to transactions on the Stock Exchange generally, 
see title Stock Exchanoe. 

(c) Badger v. An hoik (1873), 28 L. T. 441, per Blackbubn, J., at p, 445; “ I 
entertain no doubt, but it is not necessary to decide the point, that the 
defendant, by taking the cow to a public mai-ket to be sold, though he does not 
warrant her to ho sound, yet thorebj' furmshes evidence of a representation 
that, BO far as his knowledge goes, the animal is not Buffering from any 
infectiouB disease. To say otnerwise would be to run counter to the common 
sense of mankind.” This view was not dissented from in Ward v. Hobbs (1878), 
4 App. Gas. 13, by Lord Gaibns, L.C., at p. 22, who evidently thought that the 
act in question might be capable of such a construction, but expressed his 
desire to “ hold himself unpledged” on this point, it not being necessary to the 
decision, which turned on the fact that the defendant had expressly refused to 
warrant the soundness of pigs sent, though suflering from typhoid fever, to a 
market for sale, contrary to a statute. In Hills v. B^ls (1867), 2 H. & N. ”99, 
though it was then illegal to seud a glandered horse to a public place for sale, 
there was no clear allegation that the boTSe had been so sent, and no represouta- 
tion as to the soundness of the animal was implied from the mere act of selling 
a horse having that disease at a repository, which, for aught that appealed, might 
have been a private place. 

(d) This would seem to be so on the principle of the opinion of £i.ackbubh, 
J., in Bodger v. Nicholls, supra, cited in note (c), supra, and the estoppel case 
{Bloomenthal v. Ford, [1897JA. 0. 156), cited in note (c), t^ro. In Jackson 
V. Twrqvand (1869), L. U. 4 II. L. 305, Lord Hatheuley, L.O., at pp. 308, 
309, and Lord 'WESTBUBY,,at p. 315, referred to the question, but (it being 
unnecessary) declined to decide it; in an earlier case, however, Burnes v. 
FenntB (1849), 2 H. L. Gas. 497, Lord Oampbehu, at pp. 524, 525, and Lord 
^OUOHAM, at p. 531, expressed the view that a payment of dividends is an 
implied declaration to the world by acts and dee^ that “the oompany has 
lOMe profits which justify such a dividend.” 

S ) Bloomenthal y. Ford, supra, per Ixird Haubihiy, L.O., at pp. 163, 164, 
Lord Hebsohell, at p. 16^ Thik was on estoppel case, but, since a 
xepreseutvtion by conduct, for the purposo of estoppel in pais, is exactly 
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in question is such that it infringes no statute, and is not illegal at 
common law, no such inference arises. Thus, the mere act of 
trading is not an implied representation that the trader is of full 
age, because it is not unlawful for an infant to trade (/)i nor is 
the mere advertisement of an article, with the descriptive words 
i “trade mark” appended, an implied representation that the party 
has registered the trade mark, for it is not illegal to use an 
unregistered mark (g). 

1642. Whore a person, in the course of a transaction, assumes a 
certain character by conducting himself as if he possessed it, he is 
deemed to represent by such conduct that he does in fact fill that 
character. Thus, a party by the acts of sending bought and sold 
notes to the other party, and guaranteeing the performance of the 
contract, represents to him that he has a principal (A); and all the 
cases of what is usually treated as implied warranty of authority 
may be, and occasionally have been, put as implied representations (i). 
Similarly, many of the non-disclosure cases, though usually con¬ 
sidered not to fall within the province of i*epresentation, strictly so 
called, are capal)le of being regarded as representations (inferred from 
the conduct of the party in entering into and carrying through a 
particular transaction) that such transaction, so far as he knows, 

of the usual and normal type, and that he has withheld nothing 
which, if revealed, would show it to be otherwise (k). 

1643. Personation by “ make believe ” is as much representation, 
though no word is said, as an assumption of an alias by direct 
statement (Z). By acts and conduct, without language, a man may 
represent that he is associated, as agent or partner, with a third 
person, when he is not (;«), or, conversely, that he has no con¬ 
nection with, when in fact he is so connected, or is identical with, a 
supposed third person (h). 

1644. Where it becomes necessary to make periodically repeated 
representations in order to keep alive a decei)tion once initiated, 
and to prevent its discovery, acts and conduct are the means 
frequently, if not usually, employed. For instance, by regularly 

what a representation bjr oonduct is for the purposes of the law of misrepre¬ 
sentation, the authority is m point. As to such estoppel, see titles Companies, 
Vol. V., pp. 182, 183; Estoppel, Vol. XJII., p. 410. 

(/) He Jones, Ex yarteJoMs (1881), 18 Ch. D. 109, 121, 125, C. A. 

{y) Sni Sen Co. v. Bntten, [1899] 1 Ch. 692; see titles Tbadb Marks, TkadE 
NaVes, and Designs. 

(A) Wilson V. Sh<yii (1«48), 6 Ilai-o, 360, 

(t) See pp. 721 seq^,, 'post. 

(A) See pp. 684, et seq., post. 

(/) It. V. Barnard (1837), 7 0. & P. 784, per Bolland, B., in samming up: 
“if nothing had passed in woids, I should nave laid down that the foot of the 
prisoner’s appearing in cap and gown would havo*hcen pregnant evidenoo from 
which a jury should infer that he pretended ho was a member of the 
university.” Compare Com. Big., tit. Action upon the Case for a Deceipt, A, 3. 

(?a) Htggvns v. Burton (1857), 26 L. J. (ex.) 342 ; Hardman v. Booth (1863), 1 
H. & 0. 803 ; Cundy v. Lindsay (1878), 3 App. Cas, 459. 

(to) Moens v. Heyworth (1842), 10 M. & W. 147, 156, 157,158; Blake v. Albion 
Life Assurance Society (1878), 4 0. P. D. 94; Marnham v. Weaver (1899), 80 
L. T. 412. 
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' Skot. s. transmitting to the supposed mortgagee sums of money exactly 
Implied equivalent to the interest which would fall due on the mortgage, if 
Bepresenta* it had been effected (o), or by producing (without handing over) the 
tlons (Acts title deeds of the property supposed to be in mortgage (p), a person 
who has been entrusted with money to lend on such mortgage is 
CoQdhot). making so many implied representations that the mortgage has 
been effected and is a subsisting security. 

yuffere 1645. The practice of employing puffers and resorting to other 

auction sales, dubious devices at auction sales (q), the various modes of “ passing 
^ off “ goods by “ dressing ” or “making up “ (r), and the “ invitation ” 

and “ trap ’’ cases, usually dealt with under the head of negligence (»), 
may also be treated as species of representation by conduct. 

other 1646. Other illustrations, of a miscellaneous character, are the 

llluBtratioDi. following. A man procures his brother, with whom he has done 
business, to give him a note for a large sum of money supposed to 
bo the balance due to him in account; by the act of producing 
this note to a lady whom b e is inducing to marry him, he represents 
to her that he is entitled to the money in question (t). A woman 
by her conduct assumes to possess magical powers: this, of itself, 
and without express words, is a representation that she does pos* 
sesB such powers (a). A seller of an animal or article which, 
without having been manufactured or dn-ssed up or “ faked ’’ in 
any way ad hoc, is in its nature of an ambiguous or ambidextrous form 
or appearance, may, by bis acts and conduct, make such use of its 
misleading properties as to raise an inference of a representation 
on his part that it possesses in fact the qualities, or some of the 
qualities, which appear to belong to it (h). 


(o) Blair v, Bromley (184'7), 2 Ph. 354; Moore v. Knight, [1S91] 1 Oh. 547; 
Thorne v. Heard and Marsh, [189.5] A. 0. 495, 506. 
ip) Re Murray, Ihckson v. Murray (1887), 67 L. T. 223. 

( 5 ) See title Auction and Auotionberb, Vol. 1., pp, 608, .509, 612. 

(r) See title Trade Marks, Tr.4iDE Nambs, and Designs. 

(«) See title Negliobncb, and note (p), p. 706, post. 

(i) Moniefiori v. MordeJU^ (1762), 1 Wm. Bl. 363. 

(a) U. T. OHm (1865), Le. & Ca. 602, 510, C. 0. B.; generally, compare the 
ca&es as to false pretences by conduct cited in title Criminal Law and Pro¬ 
cedure, Vol. IX., pp. 690—704. 

( 6 ) In Qill V. M'UowdI, [1903] 2 I. E. 463, it was held that the sending of a 
beast to a sale of bullocks and neifers was. an implied representation that the 
animal was either a bullock or a heifer, lu fact it was neither, or both, being 
a hermaphrodite. “ The animal,” said Gibbon, J., ibid., at p. 469, ** was mislead¬ 
ing, a sort of living lie, it was a machine of fraud which the defendant utilised.” 
Similarly, Patteram v. Landsierg <fe Son, (190^, 7 F. (Ct. of Sesa.) 675, was treated 
as another case of res yosa loquitur by Lord Etllaoht, at p. 681, the article sold 
by the curio-dealer being "a silent asserter,” and the act of sale, coupl^ 
with the dealer’s conduct in regard to it, was deemed, apart from his express 
statomenis, to be an implied reprmontation that it was an antique of some sort. 
As to representations by dbnduct for the purposes of estoppel, see title 
EsioPPBL, Vol, XIU., pp. 388-402. 
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Part IV.—What Constitutes Misrepre¬ 

sentation. 

Sect. 1.— Falsity. Bbot. l. 

* 1647. A misrepresentation is a representation wbioh at the 
material date (c) was false (d). 

1648. A representation is deemed to have been false if it was false tiition*to!!**°' 
in substance and in fact. For the purpose of determining whe^er whstialaitj 
there has or has not been a misrepresentation at all, the knowledge, 

belief, or other state of mind of the representor is immaterial, 
though of the utmost importance for the purpose of con¬ 
sidering—should the form of proceeding render it afterwards 
necessary—whether the misrepresentation was fraudulent or not. 

At this stage of the inquiry the sole question is one of objective, not 
subjective, truth or untruth. A man may by mistake tell the 
truth («■), just as he may unintentionally tell the opposite. His evil 
intention in the one case will no more make the representation false 
than his good intention in the other will make it true. 

1649. Since in every form of proceeding based on misrepresenta.* Burden of 
tion a misrepresentation of some kind must be established, it follows 

that the burden of alleging and proving that degree of falsity 
which is required to convert the representation into a misrepresenta¬ 
tion rests, in every case, on the party who .sets it up (/). 

Sect. 2.—Substantial Falsity Necessary and Sufficient. 

1650. In the case of all communications between man and man Falsity in 
for the purpose of influencing conduct there must necessarily be Bubstanco 
degrees of truth and falsity. But since, in each individual case, the S^^ont. 
law must determine in which of two mutually exclusive categories, 
falsity or truth, the particular representation is to be placed, it has 

been necessary to formulate a criterion or standard for determining 
this question. The rule of law which fixes this standard has been 
thus expressed. If the material circumstances are incorrectly stated, 
that is to say, if tbe discrepancy between the facts as represented 
and the actual facts is such as would be considered material by a 
reasonable representee, the representation is false; if otherwise, it is 
not. Another way of stating the rule is to say that substantial falsity 
is, on the one hand, necessary, and, on the other, adequate, to 


fc) See pp. 678, 679, po»t. 

Id) See tne text, infra, and pp. 679—687, post. 

(e) R, V. X^noK(1876^, 2 Q. H. D. 48,67, 0. A. (‘'although the accused had 
a criminal intent and hehevod his statement was false, yet if in fact by chance 
the statement was not incorrect, the charge is not supported ”). 

Vemon ▼. Key» (1810), 12 East, 632; afltrmed (1812), 4 Taunt. 488, 
Ex. Uh. (judgment arrested b^nse no unequivocal falsehood proved); HaUsmt 
V. fentis (1868), 3 Gh. App. 487, 477 (“ the precise representation must M 
distinctly stutea ”); Bodger v. NichoUa (1873), 28 L. T. 441 (no proof f^t the 
snimal was uot SQund, even assuming an implied representation that it was); 
didhoume Banking Chrporatum v. Brougham, (1882), 7 App. Oas. 307, 314, 316, 
P. 0.; Smith v, Chadvnfk (1684),• 9 App. Oas. 187, 190—192 { (Uld Wff 
(fenerslly, the cpeeit cvted in the notes to pp. 678 -687, 
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establish a misrepresentation (^). It results from the foregoing 
statement that where tl^ entire representation is^ a futhful picture 
or transcript of the facts in essentialibua, no falsity is established, 
though there may have been any number of inaccuracies in 
unimportant details {h). Conversely, if the general impression con¬ 
veyed is false, the most punctilious and scrupulous accuracy 
in immaterial minutife will not avail to render the representaldon 
true (i). 


Sect. 8.— The Date at wtiich the Representation must he skoton 

to have been False. 


1661. The representation must be shown to have been false at 
the date when the representee altered his position on the faith 
thereof. In a case of the ordinary type, where there is no appreci¬ 
able interval between that date and the date when the representation 
was made, or no alteration in the facts during such interval, it is 
true to say that it is both necessary and sufficient to establish a 
material discrepancy between the statement and the facts as they 
existed when the statement Was made, or, rather, the error involved 
in so stating the rule is not, in such cases, of any practical import¬ 
ance. But, in the case of a continuing representation, it may 
become of great importance to remember that the material date to 
which the falsity must be assigned is the date when the representa¬ 
tion was acted upon, and not when it was made. 


1652. Where there is an appreciable interval between the two 
dates above mentioned, and the representation relates to an existing 
state of things (and not to a past event), the representor is deemed 
to be repeating his representation at every successive moment during 
the interval, unless he withdraws or modifies it by timely notice to 
the representee in the meantime (ft). It follows that if, daring the 


( 9 ) The two forma of stating the rule are comhiued, as regards marine 
insurance, in the Marine Insurance Act, 1806 (6 Udw. 7, c. 41), s. 20 (4); “ a 
representatioo as to a matter of fact is true, if it be substantially correct, that 
is to say, if the difference between what is represented and what is actually 
coixeot would not j)e c onsidered material by a prudent insurer.” See title 
Insubavob, Yol. XYII.,, p. 413. Substitute '* reasonable representee ” for 
*' prudent insurer,” and this definition is sound as applied to representat^ns in 
general. 

(A) See Pawaon v. Watson (1778), 2 Gown. 785, where Lord MAlir8FiEijD,'C.J., 
at pp. 788—780, insists on. the distinctirai, in this respect, between a representa¬ 
tion, where substantial falsity must be proved, and a warranty, where exact 
correspondence between the .W-ord and the fact il the. very thing contracted for, 
and where, therefore, literal deviation constimtes a breach. Compare the 
observatiouB in Thomson V. Weems (1884), 9 App. Oas. 671, 683, 684, 689, and 
in Samhrodgh r. Mutual Life Tngurance Co. of Mew York (1895), 72 L. T. 140, 
141, , 142 , C. A. niostrations of inacciuncies hold or found to he not substantial 
or material are to be found in Dobson r. Sedh^ (1827), hfood. & M. 90, 92; 
Adamsfn y. Eintt' (1830), 2' itUfls. M. 66; Bartl^ v. Salmon (1855), 6 Do G. 
M. & (j. n3, 42: Denton y: Mocned'(18^), L. Jt, 2 Eg, 352; Bear y. Stevenson 
0874), 30 L. T. 177, F. 0.; MeKeonm v. Boudiard-PeverU Gear Co. (1896), 65 
Ar.;J. (oh.) 735, 736, 737, 0. 4-t, .YoWA Eoaem Salt Co., Ltd., [1905] 
■f Cai. 326, 336. 

‘ “ ‘ . . ;a7o-373; 0. A., 

‘Id, when the ^eptahoe of 
for 'which bi^s a bon’d 
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inteitenin^ period, events happen by reason of which the repre* 8acn. a.« 
sentation is not sabstantially in accordanoe with the Mots ensting 
at thd time when the representee acts upon it, though it was in Vpmt 
accordance with the facta existing when it Vra# made, a misrepre- Bemrel^a- 
sentation in fact —whether fraudulent or not is another question (f) . 

* —established (to). Conversely, where a representation, which was 
false when made, becomes, in virtue of supervening foots, true'when False 

acted upon, there is no falsity at the only material date, and there- — ‘ 

fore no misrepresentation (n). 

Sect. 4. —Rules of Construction for determinmg tfie Question 

of Falsity. 

Sdb-Sbot. 1.—/» General. 

1653. Since falsity means a material discrepancy between what Buleifor 
was represented and what actually existed, it is, in every case, 
necessary to ascertain each of the two matters beWeen which the represeata* 
comparison is to be instituted. For determining the former tiozu, 
question, namely, what was represented, certain principles of con* 
itruction have been laid down. 


Sub-Sbox. 2 .—Sense in which Various Classes of Representation are • 

to he eonsfru^. 


1654. The sense of a representation, where only one sense is Primary aad 

possible, is that which was both in fact and also reasonably 

t_ ___: aenw. 


afterwards substituted, and, in answer to the argument that the execution of the 
bond, at any rate, was not induced by any false statement, Lord Chanwobth, 
at p. 769, observed, “it is a continuing i-epresentation. The representation 
does not end for ever when the representation is made. The . , . young man 
... in stating his case, would say, ‘ Before I executed the bond I had been 
led to believe, and I therefore continued to believe that "* . . . etc. As to the 
right of the representor to revoke or modify at any time during the period 
mentioned in the text, suyra, see Holland v. Manckater and Liverpool District 
Banking Co. (1909), 25 T. L. R 386, where it was held that an erroneous entry in 
a pass-book can be set right by the banker at any time before tiie customer 
draws upon his supposed balance, but unless and until so corrected, is a con- 
rinziing representation. Compare, as to marine insurance, the Marine Ineur-i 
ance Act, 1906 (6 !l^w. 7, o. 41), s. 20 (6), “ a representation may be withdrawn 
or coireoted Itofore the oontract is conclzided ’’; see title Ibsuhanoe, Yol. XYII., 
p. 143. Similar principles are applicable to representations for the purpose of 
estoppel; see title Estofxel, Yol. XUI., p. 383, and in oases of contract, to a 
obntmuing oSoi (Oarlitl v. OarhoHc Smoke BcUl Co., [^189^ 1 Q. B . 256, 0. A., 
LinbIiEY, L.J ., at p. 262); and see title Oontkaot, Yol. Vll., p. 347. 

(l) See pp. 691, 692, post. 

(m) Turner v. Harveg (1821), Jac. 169; Anderson’s Case (1881), 17 Ch. D. 

373, 377, distinguishing Halloms v. Fernie (1868), 3 Oh. App. 467; Re 
ScoMish Petroleum Co. (1883), 23 Gh. D. 413, 432, 435, 438, 0. A,; and Whurr 
r. Deoenish (1904), 20 T. L. B. 385 (where a horse was offered for sale 
by auction, and described as the representor's property, but during the progress 
of the auction was sold, notwithstanding which the representor authonsed the 
sale to go on, and the purchaser bought on the faith of the above-meatiom^ 
contintiui^ representation, which, at the' point indicated, betiazae a n(ieie9||m> 
eeatation). On the other hand, ^e representation, 'though it oontinnes'dumg 
the whole of the interval ia question, does not endure a moment beyOnd it: 
the retiremeat of directors (described as suob m a prospectus) after allotment 
could not possibly m^e the prospectus false even ta a oontini^g repie- 
j^tation {Hcdlowi v. Femie, supra,mt p. 472). ' ■ . ' r 

' (ft) Shipy. OrosskOl (1870), L. B. 10 Bq. 73,85, 86. , 
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oolikveyed thereby to the represeutee (o). A representee oaimot 
establish falsity by patting an unnatural or strained interpretation 
on the words used, however clearly he may prove that in fa<;.t he 
£0 understood them (jp); and what the representor professes to have 
meant by his statement is wholly irrelevant (g). The sense in which 
the representee is jnimd facie deemed to have understood the repre¬ 
sentation is the natural sense of the words or other signs used; but 
it is open to either party to set up, and in that case the burden is on 
him to allege and prove, special circumstances in virtue of which a 
particular secondary sense (whether technical, or conventional, or 
wholly unnatural) was in fact attached by the representee to the 
representor’s statement, or to expressions occurring therein, and 
that, in that sense, the representation, though true in its primary 
sense, was false, or though false in its primary sense, was true (r). 


Ambiguoni 1665. Where the representation genuinely and reasonably admits 
■tetcmenu. of more than one meaning, the burden is on the representee first to 
allege, and then to prove, in which of the possible senses he under¬ 
stood it, and that in uhat sense it was false (s). There is. 


(o) Piygott v. Stratton (18fi9), 1 De G. F. & J. .33, per Ijord Campbeli., L.(F,‘ 
at p. 60 (“ moralistB and jurists toll us that words are to be underHiood in 
courts of justice in the sense in which persons using them wished and believed 
that they should be understood by the pomon to wliom they were addressed ”). 

(jj) Hallowt V. Fernie (1868), 3 Oh. App. 467, 476, 477 (“ he is deceived, not 
by tne words, but by his construction of them”); Schroeder y. A/endf (1877), 
37 L. T. 462, 0. A. 

(g) Olaeier v. Both (1889), 42 Ch. D. 4.36, 0. A. (^er Kekewich, J., at p. 462, 
not on this point dissented from, though the decision was reversed on other 
grounds); Greenwood v. Leaiher Shod Wheel Co., [1900] 1 Oh. 421, 434, C. A. 

(r) Thus, a man may be by telling the truth. “ This may be illustrated,” 
says Alderbon, B., in Moem v. Hey worth (1842), 10 M. & W. 147, at pji. 168, 
169, “ by an anecdote of a very eminent ambassador, who said, ‘ I have found 
it best always to tell the truth, as they will never believe anything that an 
ambassador says, so you are sure to take them in.’ ” 

(s) Vemou v. Keys (1812), 4 Taunt. 488, Ex. Oh. [wlieie the representee 
failed to prove that the words boro that one of their two possible meanings 
in whicli alone they would have been false); Hallows v. Fernie, supra 
(where a statement in a prospectus—false, if construed as relating to a com- 

r iy’s existing equipment of steamships—was, if regarded as merely a promise 
provide itself with vessels, not a representation at all, and, the plaintiff 
not haying even alleged that he understood the statement in the present tense, 
his action failed) ; Arkwright v. Newbold (1881), 17 Oh. D. 301, 0. A. (where the 


ilaintiff failed to 


plaintr 

liberal 


sense in wl 


S rove that he assigned to, the statement in the prospectus the 
ich it would have been untrue, and not the liter^ sense in 


which it was true); Smith v. Chadwick (1884), 9 App. Gas. 187, 190—192, 197— 
201 (where the plaintiff absolutely refused to say which of two reasonable 
intaipretations be put upon the representation in question, stating that he 
undarateod the meaning to be that which the words obviously conveyed, and 
that I* he was unable to express in other woids what he understood to be the 
meaning thereof,” which would have been a proper and sufflcieut answer had 
the wolus admitted of one sense only, but as they admitted of two, and as the 
plaintiff had elected to stand or fall by his eupTmsed one and only and 
“ obvioue” meaning, he was in the unfortunate predicament of having refused 
•ven to attempt to discharm the burden, wlwh Court of Appeal and the 
Souse at Lor^ held to rem upon him, of first assigniug a meaning, and then 
proving that he so understood the representation, and that in the sense so assigned 
it was false); Low v. Bouverie, [1891^ 3 Ch. 82. 101, 106, C. A. (where the 
representee mled toestabbsh an unequivoc$iI misrepresentation, that is, that the 
sense in which he had construed the words, and in which they would have been 
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hAwevei*, another type of ambiguity in representation which counts fiaor.. 4. • 
against the representor, and not against the representee, namely, 
where there is other, and independent, evidence that the representor 
resorted to ambidextrous language for the express purpose of after* . 

wai^B falling back on the literal, or, it may even be, the plain and detemtailt^ 

' ordinary, interpretation of the words, though he well knew, when ^^QnMtitoi 
using them, that the representee wae taking them in another, and v 

perhaps a less natural, sense. In all such cases the burden is shifted, Whenbui^ea 
and it becomes the duty of the representor to establish his veracity 
and good faith, every presumption being made against him who, 
without either literally lying or suppressing facts, fallendi causa ^ 
obscure hquHnr (t). 

Suh-Seot'. Z.—Valnty hy Omisiion, Silence, or fnadiim. 

1656. There are two main classes of cases in which reticence may when 
contribute to establish—it can never by itself create—a misrepre- constitutee 
sentation. These are—(1) where known material qualifications of 
an absolute statement are omitted; and (2) where the circumstances 
r^ise a duty on the representor to state certain matters, if they exist, 
l^d where, therefore, the representee is entitled as against the 
representor to infer their non-oxisteiice from the representor’s 
silence as to them. 


false, was the sense which such words reasonably bore). Where the representa¬ 
tion is not express, but implied from acts and conduct, it would seem that the 
burden is ou the representee of showing that tho implication was not merely 
reasonable, but necessary (Sen Sin Co. r. Britten, [1899] 1 Ch. 692, C9G). Ou 
the other hand, the lepresentee's burden of allegation and proof was fully dis¬ 
charged by the plaintiff in Capd cb Co. v. Sim's Hhiji>a Composttmi Co. (1888), 58 
Ij. T. 807, 808, 809, and in Glueier v. HoVe (1880), 42 Ch. D. 436, 464, C. A. With 
this view in tho latter CEise the Court of Appeal agreed, whilst reversing the 
decision on the ground that the misrepieseutatioii was not a fraudulent one 
{ibid., p, 469). As to the similar rules applicable to the doctrine of estoppel by 
representation, see title Estoiu'El, Vol. XII1., p. 379. 

(#) Turner v. Harvey (1821), Jac. 169, per Lord Eluov, L.C., at p. 176 (“ if 
one man understands an expression m one sense and another in a different 
sense, though the court would impute to both that they understood it in the 
right sense, yet ... if the expression used by one party has at all misled 
the other, it is alwa 3 'B material m considering what a comi of equity will do 
with the case ”); Bigotty. Stratton (1859), 1 De G. F. & J. 33; Zee v. Jones 
(1864), 17 C. B. (N. s.) 482, 496, 497; Smith y. Chadwick (1884), 9 App. Cas. 187, 
per Lord Blackbttbk, at p. 201 (“ if, with intent to lead the plaintiff to act 
upon it, they put forth a statement which they know may bear two meanings, 
one of which is false to their knowledge, and thereby the plaintiff, putting that 
meaning upon it, is misled, 1 do not think they can eset^ by saying he ought 
to>haye put the other. If thojr palter with him, in a double sense, it may be 
that they lie like truth, hut I tmnk they lie, and it is a fraud ”); Be T^j and 
White's Cordrewt (1886), 32 Ch. D. 14, 28, C. A. (as to ambiguous conditions of 
sale); Low v. Bouverie, [16911 3 Ch. 82, 113, C. A. (if there is fraud, and the 
stat^ent is intended to mislead, its iimbigiiity is not a defence); Seott v. 
Snyder Dynamite BrojeetBe Co. (1892), 67 L. T. Ift4, 0. A., per lasXiLKt, L.J., 
at p. 106 {*' the prospectus is oatchy and misleading , It suggests that the 
oomptmy nave acquired an existing patent, though it is possible, oy subjeefl^ 
it to a mictosoopio examination, to say that that is not what is meant. Like 
the well-known Introduction to the Ingoldsby Legends, it appesrs to say a 

E t deal, whilst not saying anything ”); and see Aaron's Bee/s v. Tunas, 
6 ] A. C. 273, per Lord Hai;,^bubv, Ii.C. (as to the “ambidextrous 
_uage" of the prospectus in that case}. 
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.. 1657. Any omission from a statement of all reference to quali¬ 
fying or supplementary facts and Circumstances, such as to render 
what is stated so one-sided, or so absolute, a version of the entirety 
of the facts, as to amount to a travesty, and not a faithful summary 
thereof, is enough to establish a misrepresentation (a). The repre¬ 
sentor must not merely abstain from positive falsehood; he must not 
knowingly or willingly omit anything which is required to render 
completely true that which without it is not completely trae(h). Such 
an omission amounts to that form of suppressio veri which not merely 


(a) Be Overend, O-urney it Oo., Oah,e» v. Turquand and Harding, Peek y. 
Same (1867), L. B. 2 11. L. 325, per Lord Chelmsfobd, at p. 342 (“it is 
said that everythizig which is stated in the prospectus is literaUy true, and so 
it is. But the objection to it is, not that it does not state the truth as far as it 
goes, but that it conceals most material facts with which the public ought to 
have been made acquainted, the very concealment of which gives to the truth 
which is told the character of falsehood”); Peek v. Qumey (1873), L. B. 6 
H. L. 377, 403 (where the process in question is characterised by LoM Oai^s 
as “ such a partial and fragmentary statement of fact as that the withholding 
of that which is not stated makes &at which is stated absolutely false”); Ark- 
vmght V. Newhold (1881), 17 Oh. D. 301, 318, C. A. The canon of constmction 
has been applied rigorously to (i.) cases of sales and purchases {Cautrley V. 
Burrell (1821), d B. & Aid. 257; Brandling v. Plummer (1854), 2 Drew. 427; 
Bimmock v. Uallett{\%QQ), 2 Oh. App. 21; Denny Hancock{lB10), 6 Oh. App, 1; 
t/onea v. Bimmer (1880), 14 Oh. D. 588, 691; Nottixgham Patent Brirk and Tile 
Co. V. Butler (1886), 16 Q. B. 1). 778, 0. A.; Be Daina and Cavey (1888), 40 Oh. 
D. 601, 605; Uepworth v. PirJdes, [1900] 1 Oh. 108, 111, 112; Baker v. Mona 
(4902), 66 J. P. 360; and Kala Mea y. A. V. Harpertnk (1908), 25 

T. L. E. 180, P. C.); (ii.) prospectuses of companies (New Brunswick and Canada 
Railway and Land Co. v. Mnggeridge (1860), 1 Drew. & 8 m. 863; Re Overend, 
Gurney <fe Co., Ouket v. Turquand and Harding, Pedt v. Bame, supra, at pp. 341— 
345, 368; Ptdt y. Gurney, supra; Jury v. Stoker (1882), 9 L. B. Ir. 385 ; 
Bdgington v. Fitzmanriee (1885), 29 Oh. D. 459, 0. A., per Denman, J., at 
p. 472 ; Re Mount Morgan (ircsfj Gold Mine, Ltd, Exjiarte West (1887), 66 L. T. 
622, per Kat, J., at p. 623; Derry y. Peek (1889), 14 App. Cas. 337; Scott v. 
Snyder Dynamite Projectile Go. (1892), 67 Ti. T. 104, 0. A.; Aaron’s Reefs y. 
Twisa, [1896] A. 0. 273, 287, 293, 294; Be Dunlop-TruffuuU Cycle and Tube. 
Manufacturing Co., Etc parte Shearman (1896), 66 L. J. (oH.)26; Components 
Tube Co. V. Naylor, [1900] 2 I. B. 1; Cackett y. Keswick, [1902] 2 Oh. 466, 476, 
0. A.); as to such cases see, further, title Oompanies, Yol. V., pp. 132 et seq.; 
(iii.) cases of representation as to the credit and dealings of a third person (Tapp 
V. Lee (1803), 3 Bos. & P. 367; Ames v. Milward (1818), 8 Taunt. 637 ; ice v. 
Jones (1804), 17 0. B. (n. s.) 482, 498); and (iv.) miscellaneous cases (Brocke y 
Mostyn (Lord) (1864), 33 Beav. 457 ; Gilbert v. Endean (1878), 9 Oh. D. 269 
268, 270, 0. A.), with which compare such.of the cases cited in note (&), p. 67U 
ante, as relate to the misreading or ausatating of the effect of a document by 
omitting important qualifying provisions or expressions. 

(5) As to pai-ticulars of sale, see Brandling v. Plummer (1854), 2 Drew. 427, 
430; “ In all cases of sale, it is the obvious duty of the vendor ... to describe 
everything whii^ it is material to know in order to judge of the nature and 
value of the property.. It XE not for him just to tell what is not actually untrue, 
leaving out a great deal that is true, and leaving it to the purchaser to inquire 
whether there is any error or omission in the description or not ”; and see title 
Bale oe Land. Km to proSpectuses of companies, see New Brxmmidk and 
Canada Railway and Land Co. v. Muggeridge (1860), 1 Drew. &Sm. 368, 381, 
M2 (thq'framers of a prospectus “ aie bound . . . not only to abstain from 
mting hs fhet that whi^ is not so, but to omit no one fact within their know¬ 
ledge ihe existence of which might in any degree affect” the mind of any 
(ip^icant for shares); and Arkwright V. Newbold (1881), 17 Oh. D. 801, (). A., 
per Fey, J., at p. 311 (“ it appears to me to be well worthy of consideration 
whether a person putting out a prospectus does not undertue to say, ‘ I am 
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If equivalent to, but actually is, suggeatio faki. To state a thing 
which is only true with qualifications, or subject to conditions and 
countervailing considerations, known to the representor, but as, to 
which he is studiously reticent, is to say the thing which is not. 
^uch , a statement, minus Ithe omitted matters, is a lie'in one of its 
most dangerous and insidious forms (c). But mere incompleteness 
is not per ae a factor in misrepresentation; it must always be proved 
clearly that it rendered what was et»i«d fallacious and false (d). 

lOdS. There is another type of reticence or inaction which may, 
in certain circumstances, and where certain relatione exist between 
the parties, amount to a misrepresentation of the non-existence of 
the matteirs as to which silence has been observed. Thus, where 
a man has said something to another, a duty may at once 
arise to say more, and if he fails to discharge this duty his 
reticence from that point becomes an implied misrepresentation, 
though complete silence throughout the transaction would not have 
amounted to, or have afforded any evidence of, misrepresentation, 
or even of actionable non-disclosure (c). It has already been seen 
how this duty may arise in the case of a continuing representa¬ 
tion (/■). There are other eases where, in the course of the 
negotiations, the representor lets fall something which, whether ha 


tehing you everything which it is really material for you to know, and 1 am 
putting before you the whole prospect of the enterpriee on which you axe 
entering ’ ”). 

(c) Tam V. Lee (1803), 3 Bos. & P. 367 ,Chaaibre, J., atp. 371 ("if a 
man, professing to answer a question, select those facts only which are likely 
to give a credit to the person of whom he speaks, and keep back the rest, he is 
a more artful knave than he who tells a direct falsehood,” cited with approval 
by Pare, J., in Foster v. Charles (1830), 6 Bing. 396, at p. 403. 

(<i!) Cover's Case (1875), 1 Ch. D. 182, C. A., per Brett, J., at p, 199 ("for a 
mere nou-discloeure . . . which had not the effect of rendering what was 
disclosed or stated a misrepresentation . . . there was no remedy ; MeKeovan 
V. Souehard-Peceril Gear Co. (1896), 65 L. J. (oh.) 735, per HiGBT, L.tT., at 
p. 736; Re ChristinevUle Rubber EstaUa, Ltd. ^911), 28 T. L. E. 38. Compare 
the observations of Lord Chelmsford and Lord Cairxs, cited in note (a), 
p. 682, aide. 

(e) Stiheman v. Dawson (1847), 1 De G. & Sm. 90, 104; Walters v. Morgan 
(1861), 3 De G. P. & J. 718, 723, 724; Davies v. London and Provincial Marine 
Insurance Co. (1878), 8 Ch. D. 469, where Fry, J., at p. 475, referring to 
“ ordinary contracts,” i.e., other than contracts ulwrrimce fidei, says—” the duty 
may arise from circumstances which occur during the negotiation,” e.g., the 
subsequent discovery by the representor that what he had originally stated waa 
false at the time, or the supervening of facts rendering false what waa 
miginally true; Arkuright Newbold (1881), 17 Ch. D. 301, 310, 311, 0. A.; 
6o<^ (1886), 11 App. Cas. 232, per Ixird ^elbobhe, L.C., at p. 236 

(“ tMs, however, he may be held to do,” t.e., impliedly undertake or proress to 
Ootnmuniceite facts os to which he has been silent, “ if he makes some other com¬ 
munication Vhich, without the addition of those facte, would be necosearily, or 
hktuvally and probab^, misleading ”); Central Rail. Co. of Venezuela (Dtrectora 
at.) V. Kiteh (1867), L. B. 2 H. L. 99, 114 ("the suppression of a will 
often amount to a misrepresontation ”); and Seaton y. Healh, Seaton v. LtMmsmdt 
[1899] 1 Q., B. 762, 792, C. A. (“ misrepre^ntation might undoubtedly be 
madeoy concealment ”}: the decision in this case was reversed in the,Bouse of 
Lords, aub nom. Seaton v. Rumand^ ^ but not on any ground 

affecting the correctness of the observation cuxid. ' ' , , 

, (/) pp. 678, 679, onte. • ' 
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BO iciiended or not, he at once perceives, or ought to perceive, to be 
Exercising a delueive influence on the mind of the represents, and 
where, by not correcting the delusion, he is deemed to confirm and 
perpetuate it, and so to misrepresent (g). • 

Again, in srtain circumstances raising a duty to declare the whole 
truth, a misrepresentation may be made by silence, if the repre¬ 
sentor fails to contradict a statement, erroneous to his knowledge, 


which has been made to him by the representee, or which he knows 
to have been made by, or to, the representee to, or by, a third 
person. Standing by, and inaction and reticence, in such circum¬ 
stances, may amount either to a tacit adoption by the party keep¬ 
ing silence of another’s misrepresentation as his own, or a tacit 
confirmation of another’s error as truth (h). 


Lastly, there are certain cases which are usually classed as 
belonging rather to the province of non-disclosure, pure and simple, 
than to that of misrepresentation proper, which, nevertheless, have 
been regarded by high authority as illustrations of positive, though 
implied, misrepresentation (t). 


When lilence 1659. Except as already stated (j), mere silence or inaction neither 
if not miB- constitutes, nor is equivalent or contributory to, misrepresentation, 
' however amenable it may be to the conseciuences which ensue on a 
breach of that positive duty of disclosure which is imposed, under 
another head of jurisprudence, on parties abanding to one another 
in certain relations, or engaged in transactions uberrima fulei (k), 
Or however censurable it may be in foro comcientia (1). The 


(ff) Ntcholson V. Hoaxer (1838), 4 My. & Or. 179, 186, 186 (“it was the duty 
of the plaintiff, when informed that the defendants had on the faith of a certain 
aesum^ right advanced a large sum of money, to have apprised them of his 
intention to dispute it, but instead he ooniirmed them in the error into whidi 
they are supposed to have fallen, and himself derived benefit from the delusion 
BO perpetuated’’). 

(ft) Pilmore v. Hood (1838), 5 Bing. (n. c.) 97, 107; North Britith Inaurance 
Co. V. Lloyd (1854), 10 £xch. 523, 529 (one who knows that a false statement 
is being made to the representee by a thii'd person, and “ allows it in 
silence,” is himself misrepresenting); Hardman v. Booth (1863), 1 H. & C. 803; 
Oundy v. Ltndaay (1878), 3 App. Oas. 459, per Lord Cairns, L.C., at p. 465 
(“ they ” (the jurors) “ have found that by the torm of the signatui'es to the letters 
which were written by Bienkaru, by the mode in which his letters and applica¬ 
tions to the respondents were made out, and by the way in which ne left 
nncorrected the mode and form iii which, in turn, he was addressed by tiie 
respondents, he led and intended the respondents to believe that the person 
mtn whom they were communicating was nut Blenkarn, the dishonest and 
irresponsible man, but was a well-known and solvent house of Blenkiron & Co., 
doing busiaesB in the same street ”). 

(4) Hamilton v. TVaiaon (1845), 12 01. & Fin. 109, 119, H. L.; Lee v. Jones 
(1864), 17 (N. 8.) 488, 600, 503, 604; and PhiUipt v. Foxall (1872), L. E. 

7 Q. B. 666, 679, which were thuetyship cases. See also Emm r. Edmonds 
(1853), 13 (.' B. 777*, 784, 785 (a seiiaration deod case), and Cavendish 
Bentinek v. Fenn (1887), 12 App. Cas. 652 (a principal and agent case), per 
Lord MaONAoiitbn, who, at p. 671, speaks of an agent who had couched 
his interest as having “so . . . represented, in fact, that he was not interested 
in the property, and teat it belonged to other persons who were not connected 
with the ^eme.” Similar rules prevail in connection with the law relating 
to representation by estoppel; see title EsTOPPBt, YoL XIIL pp. 395-—398, 

If) See pp. 681—683, ante, aud the text, supra. 

(A) See p. 760, pMf. 

(n Af to the dutinotion hej^eu the ethical an4 the legal standard, see Vox y, 
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reticence must amount to concealment or suppression, in order to 
make it an element in misrepresentation. In other words, there 
must be a duty of some sort to speak; no one can be said to conceal 
what he is not bound to reveal, nor to suppress what he need not 
express. Silence which does not make what is stated false (m), 
or tacit acquiescence in the self-deception of another, if nothing is 
said or dono either to create or foster the delusion, draws with 
it no legal liability (n). But the courts have, nevertheless, l^en 
extremely alert to discern and detect anything in the history of a 
transaction, however slight,—^the dropping of a single word, the 
merest hint or insinuation, even a gesture,—on the part of the 
representor, which may enable them, consistently with legal principle, 
to say that there is some evidence of a misrepresentation, and that 
the absolute silence, from first to last, to which alone the immunity 
claimed can attach, has been broken (o). 

SuB-SrOT. 4 .—Where Itepreaenhaiion i» compounded of Several Statemente. 

1660. Where the representation was compounded of several state¬ 
ments contained in one document (such as a prospectus, particulars 
of sale, and the like), or in a number of documents, or was made 
at one interview or series of interviews, the general rule of con» 
struction is that all the statements or documents must be con¬ 
sidered in their entirety, and in their bearing upon one another, 

Maehreth (1791), 2 Cox, Eq. Oae. 320, H. L.; Smith v. Ihtghes (1871), L. E. 
6 Q. B. 597, 603, 604, 607 ; Mamham v. Weaver (1899), 80 L. T. 412, 413. 

(m) See note (o), p. 683, ante. 

(u) This principle, that silence as to matters which there is no duty to disolose 
can never be an implied represontation, is expressed, applied, or illustrated in a 
variety of forms: Fox v. Mackreth (1791), 2 Oox, Eq. Cas, 320, H. L. (illustration 
of purchase of land, the purchaser knowiu^j; of a mine under it; no obUeation to 
disclose this fact to vendor); Turner v. Harvey (1821). Jac. 169, per LoraBLDOK, 
L.C., at p. 178 (the "mine’’ illustration figures again here); KeaJtea v. Gadogan 
(Earl) (1851), 10 C. B. 591 (silence as to ruinous slate of premises let); Horsfall 
V. Thomas (1862), 1 H. & 0. 90, 100; Ranger y. Great Western Rail, Co. (1854), 5 
H. L. Cas. 72, 86,87 (nature of material to be excavated by contractor); Phillips 

V. Hmtfray, Fothergtll v. Phillips (1871), 6 Oh. App. 770, 779 (illustration of 

purebaM of picture by expert from one ignorant of its artistic value); Smith v. 
Hughes, supra, at pp. 603, 604, 607, 610, 611 (non-correction of a self-induced 
delusion of purchaser is not misrepresentation by vendor; Cookbubn, C.J., ibid., 
at pp. 603,604, again uses the ‘ ‘ mine ” illustration); Coaks v. BosweR (1886), 11 
App. Cas. 232, 235, 236; Marnham v. Weaver, supra (“ though a person may be 
deceived by another witii the knowledge of a third person, rf that third person 
is not a party to the deceit, and owes no legal duty or obligation to the party 
deceived, and does nothing hut preserve silence, however morally blameworthy, 
be cannot be hdd liable at the instance of the party deceived ’*). The opinirn 
oi Lord EllBNBOBOTIOH, O.J., in the Nisi Prius case of Hill v. ^ay (1816), 
1 Stai’k. 434, if correctly and fully reported, is directly contrary to the principles 
above enunciated. Though never formally overruled, this case was obviously 
disapproved of by Jervis, C.J., in Keates v. Gadogan supra, at m 600, and 

by Lord ChelmsvorDi L.O., in Pe^ v Gurney ^1833), L. B. 6 H. L. 377, at 
pp. 390, 391, and cannot now be accepted as law. 

io) Turner v. Harvey, supra, per Lord £i.i)Oir, L.O., at p. 178; Welted y. 
Aforajw (1861), 3 De G. F. & J. 718, 723, 724; Thompson v. Lambert (1868), 17 

W. B. Ill, 113; PhUlipt V. Homfraay, Fothergili t. Phillips, supra, at pp. 777 
—780 ; and Marnham v. Weaver, supra (where the joarty was not a mere 

passive spectator” of the deceit practised by the third party, but actively 
assisted io it)> 
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, *• the primary object being to ascert^ whether the conjoint efSeet 

Roles of Qi the whole complet representation is a true or false transcript 
^«^***S^* of the whole of the facts (p). This general rule, however, is 
, subject to the qualification that, if one o^ut of the several statements 

or documents, not inseparably nor nece*S8arily bound up with the 
ofrE has a clear and definite meaning by itself, and in that 

meaning is false or true, the representee or representor, as the oase 
may be, is entitled to rely on this falsity or truth respectively, and it 
is no answer, in the former case, to say that, if the representee had 
examined the other statements and documents, he might have 
discovered something which would have led him to the truth, or, 
in the latter, to point to the imperfection and incompleteness of 
some other statement which does not purport to do more than refer 
to the true statement, such as an index or marginal note (g). 

SUB-f?EOT. 5. —Qiiestitms of Law and Fact at to Meaning of Representation. 

Questions ot 1661. If the representation is contained in a document, or if, 
law and fact, ^hen orally made, its ^erms are admitted, and there are no 
surrounding circumstances of such a nature as to suggest an 
artificial or special meaning, or the possibility of several meanings, 
the question of what sense should be attributed to it is a question 
of law, to this extent, that it is for the court to say whether it is 
capable of the meaning alleged, or, on the other hand, whetlier it 
admits of any interpretation other than that alleged (r). Subject to 
the above, every question as to the sense which the representation 


(p) Illustrations ot tho rule in its application to a number of statemenis 
contained in one document, such as a prospectus, are the following;— Cargdl v. 
Bower (1878), 10 Ch. D. j02, 316; Re Metropolitan Coal Consumers’ Assnetatton, 
Watnv/rigJit's Case (1890), 63 L. T. 429, 0. A.; Aaron’s Reefs v, Tvms, 
[1896] A. C. 273, per Lord HALSStiaY, L.C., at p. 281; CbniponcKf Tubes Co. v. 
Naylor, [1900] 2 I. It. 1 (where one of the questions held to have been properly 
left to the jury was whether “ the prospectus as a whole was substantially mis. 
leading and calculated to deceive In the following oases the rule was applied 
to the inteipretation of the conjoint effect of a number of documents:— Benny 
V, Hancodt (1870), 6 Gh. App. 1 (particulars of sale, and plan) ; Cargill v. Bower, 
supra (prospectus and relanve documents); Be Arnold, ArruAd v. Arnold (1880),' 
14 Oh. D. 270, C A. (paitioulars of sale, and plan); Drincqbwr v. Wood, d809] 
1 Ch. 393 (m-ospectus and covering letter); Andrews v. Modeford, [1896] 
1 Q. 6.372, C. A. (prospectus and a following telegram published in the financial 
papers, to strengthen the effect of the prospectus ”). As to a number of state, 
ments in particulars of sale, see Brandling'v. Plumvmer (1854), 2 Drew. 427,4^, 
431. In all the above cases, except CargiU v. Bower, supra, the result of the 
examination of the entirety of the representations or documents was to < show 
either that the whole was as false as each part, and each peat ns false as the 
whole, or that statements which, severally and separaitm, were trae, produced 
nevertheless, when taken toMther, a totally false impression. In Cargill v. 
Bower, sujra, on the'other hand, statements and documents, inaccurate or 
incomplete when construed singly, were held, in their conjoint effect, to be a 
substantially true transcript of the facts; so also in Bartlkt v. Salmon (1855), 
6 T)e G. M. & G. 33, 42. 

(ly) Re Arnold,, Arnold v. Arnold, tupra, ax 282, 284, is an example of 
th4 former type of case, and Afoore v. Jiaplosivee- Co. (1887), 66 L. 3. (o. b.) 
2SS, 0. A., iUustrates the latter. As to the former, see, further, pp. 726, 727, 
poet. 

(r] BeRaire. v. Tucker (1864), 13 Q, B. 662, 676 ; Moore t. Evplosiva Co., ' 
supra. 
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in &ct bore, or conveyed to the mind of the representee, is an 
issue of fact, as to which (in the case of a suggested special sense, 
at all events) evidence is admissible, and may even be necessary (s). 


Part V.—What Constitutes Fraudulent and 
Innocent Misrepresentation respectively. 

Sect. 1.— Fravdulent Misrepresentation. 

Sub-Sect. 1 . —In General. 

1662. In cases of a certain class (£), the party complaining of 
having been misled by a representation, to his injury, has no 
remedy unless the representation was not only false, but fraudu¬ 
lent (a). It becomes therefore necessary to examine when a mis¬ 
representation is deemed fraudulent and when innocent. 

1663. Whether a representation is fraudulent or not in any 
particular case is a question of fact (6); but the question of what 
are the constitutive elements of fraud as applied to representations, 
is one of law in this sense, that it has been definitely settled by 
judicial authority. 

Suu-fc5E(n‘. 2 .—Fraud as distinguished from mere Falsity. 

1664. Fraud, in connection with representations, has the same 
meaning in all the courts whose province it is to consider it. There 
is no distinction between “ legal ” and “ equitable ” fraud (c), or 
between “ legal ” or “ technical ” fraud and “ moral ” or “ per¬ 
sonal ” fraud {tl); and there is no such thing as “ imputed ” or 
“ constructive ” fraud, if and so far as these expressions serve to 
suggest that any statement may be construed as fraudulent, which 
is not characterised by actual fraud, as the law has defined it. 

1665. Fraud connotes more, and denotes less, than mere falsity, 
^here cannot be a fraudulent representation which is not false, but 
there may be a false representation which. is not fraudulent (e). 

(a) Woodhouae v. Swift (1836), 7 C. & P. 310; Foster v. Mentor Life Assurance 
Co. (1864), 3 E. & B. 48, 71—74, 77—81; Clarice v. Bklrnm (1859), 6 0. B. (y. s). 
453, 469—471; Charlton V. Hay (te'to), 32 L. T. 96 j Smith v. Chadwick (1884), 
9 App. Cas. 187, 195; and as to evidence being admissible and necessary, see 
8m am Co. v. Britten, [1899] 1 Ch. 692, per STlBl.tNQ, J., at p. 696; “ I have 
ho evidence before me as to the effect which the representation has had upon 
anybody. I have nothing before me but the bare fact that these words appear 
upon the packages,*' and Coleman A Co., Ltd. v. Smith {Stephen) <fc Co., Ltd., 
FI911] W. N. 223, 0. A. 

(#) See pp. 719, 720, post. ^ 

la) The burden of proof in such cases is on the representee; see p. 725, post. 
See pp. 724, 726, post. 

(c) Le Lienre v. Gould, [1893] I Q. B. 491, 498, 0. A.; compare Berry v. Peek 
(i889), 14 App. Cas. 337. 

(if) Berry v. Peek, supra; see the whole of Ix>rd Herschelt.’.'S judgment, 
at pp. 359—380. 

(e) Every deceit comprehends % lie, but a deceit is more than a lie*’ {per 
Buuubb, J., in Pasley v. Freeman (1789), 3 Term Kejl. 61, 66 ), , 
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Untruth ill fact does not of itself import a dishonest mmd(/)4 
Something more must be shown in order to render a misrepresenta¬ 
tion fraudulent (g). 

Sub-Sect. 3. — Nm-hdUf tn I'rvih of Misrepresentation neceasafy and 
sufficient to render it Fraudulent, 

1666. The exact extent and character of the additional elements 
required to render a false statement fraudulent was until 1889 a 
matter of some doubt and controversy. It has never been ques¬ 
tioned that a misrepresentation known or believed by the repre¬ 
sentor to be false when made, is fraudulent; nor that when a man 
undertakes to state as an absolute and positive fact that which he 
does not know to be true, or as to which he has no knowledge at 
all, such a class of statement also is, if false, fraudulent as well (h); 
but it was not until 1848, in the Exchequer Chamber, that mere 
non-belief in the truth was definitely pronounced to be also 
indicative of fraud (t). Since that date the last proposition has 
been reasserted in a varif ty of forms and applied to a variety of 
representations and circumstances (/c), but the substance and 
purport has always been identical; and it may now bo taken as 
established beyond all question that, whenever a man makes a 
false statement which he does not actually and honestly believe 
to be true, that statement is, for purpo!-es of civil liability, as 
fraudulent as if ho had stated that which he did not know to be 
true, or knew or believed to be false ; so that all the varying types 
of statement which are frequently described as separate classes of 
fraudulent misrepresentation are in truth nothing but species or 


(/) Couversely, au intontion to deceive does not necessaiily involve that tho 
statement made was untrue in fact; see note (e), p. 677, ante. 

(y) “It is not enough to establish misTepresentatioii alone; it is conceded on 
all hands that something more must be proved, though it has been matter of 
controversy what additional elements are req|uuiite ’’ {Derry v. Pedt (1889), 14 
Appi Oos. 337, per Lord llERSOHEUi, at p. 369^ 

(A) Fawaon v. Watson (1778), 2 Cowp. 785, 788; Hayeraft v. Greasy (1801), 
2 £a^, 92, 103; Schneider v. Heath (1813), 3 Comp. 506. 

(») Taylor w. Ashton (1843), 11-M. & W. 401,416 (“it is not necessary to 
shew that the defendants knew the fact to be untrue; if they stated a fact which 
was untrue” (“true” iu the report is an obvious clerical error and was so treated 
by Lord Hebboheli. iu Derry v. Peek, supra, at p. 367) “ for a fraudulent pur¬ 
pose, they at the same time not believing that fact to be true, in that case it 
would be both a legal and moral fraud ’’). • 

g Evans v. Edmonds {18SS), 13 C. B. 777, 786; Rawlins v. IFicAAam (1858), 
G. & J. 304, 316, 317; Behn v. Rumess (1863), 3 B. & S. 751,753, Ex. Oh. ; 
Reese Riter Silver Mining Ccr. v. Smith (1869), L. B. 4 H. L. 64, where Lord 
Caiiuvs, at pp. 79,80, lays down th.at “ if persons take upon themselves to make 
ajBsertious aH„to which they ore ignorant whether tdiey ore true or untrue ”—by 
which expression, aapoin^ out by Lord Hebschell in Dory v. Peek, supra, 
at pp. 370,371, conscious ignorance, or absence of belief, was obviously intended 
—'* thOT must, in a civil point of view, be held as responsible as if th^ h^ 
asserted that which they knewMo be untrue ”; Hart v. Swaine (1877), 7 Ch. X>. 
42, 46, 47; Arkwright v. NeuiloUl (1881), 17 Ch. D. 301, 320, 0. A.; LeddeU v. 
Ma^ougal (1881), 29 W.B. 403, 0. A.; E^ingtm v. Fitzmaurice (1885), 29 Ch. D. 
439,465, 466,480—482,0. A. ; Derry v. Pedt, supra, at p. 874; Angus v. Clifford, 
[1891] 2 Oh. 449, 471, 0. A.; Prxtty v. Child (1902), 71 L. J. (x. B.) 512, per 
UHANKELL, J., at p. 514, who evidently thought that the water-nnder’s “ re»- 
less ” statement might very well have been, though iu foot it had not been, 
found fraudulent by the oounty court judge. 
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examples of one class, and, as such, are comprehended in the 
eimple formula that any misrepresentation made \i^ithout an actual 
and iionest belief in its truth is deemed fraudulent (Q. Proof of 
this absence of actual and honest belief is necessary, but, on the 
other hand, is sufficient,*to satisfy the requirements of the law; 
and cases of misrepresentation made under such conditions, with 
the added elements of a wicked indifference or recklessness as 
to its truth or falsity (m), or a positive suspicion, belief, or know¬ 
ledge of its untruth, are only so many a fortiori instances of the 
fraud which is constituted by the one necessary element above 
indicated (n). 

1667. The belief which is required to save a misrepresentation 
from being deemed fraudulent is a belief which is genuine, not only 
in the sense that it was actual and real, but in the sense that it 
was honest. A belief, though in fact entertained by the representor, 
may have been itself the outcome of a fraudulent diligence in 
ignorance—that is, of a wilful abstention from all sources of 
information which might lead to suspicion, and a sedulous 
avoidance of all possible avenues to the truth, for the express 
purpose of not having any doubt thrown on what he desires and 
is determined to, and afterwards does (in a sense), believe. A state 
of mind so engendered renders the misrepresentation as fraudulent 
as if the representor had never entertained any belief at all (o). 


(0 In Dwy V. /Vcft (1889J, 14 App. Cae. 337, at p. 374, Lord HkaschbUi, 
after reviewing the authorities on this question, deduces the following results, 

fraud is proved when it is shown that a false representation has been made 

(1) knowingly, or (2) without belief in its truth, or (3) recklessly, careless 
whether it be truo or false. Although I have treated the second and the third 
as distinct cases, I think the third is but an instance of the second, for one who 
makes a statement under such cironmstances can have no real belief in the truth 
of what he states. To prevent a false statement being fraudulent there must 
I think, always be an honest belief in its truth, and this probably covers the 
whole ground, for one who knowingly alleges that which is false has obviously 
no such honest belief.” 

(m) See, for inetance, Behn v. Burnett (1863), 3 H. A S. 761, 753, Ex. Oh. 
(“ reckless ignorance whether it may bo truo or untrue ”); Arkum'ght y. 
Newhold (1881), 17 Oh. IJ. 301, 320, 0. A. (“reckless disregard as to whether it 
is or is not true ”); Edgington v. Fitzviaurite (1885), 29 Oh. D. 459, 466, 466, 
480—482, G. A (“in a gambling spirit, without properly inquiring into the 
truth or falsity of the thing, without caring sufficiently whether it is true or 
fiilse, and will, or will not, mislead people ; Angut v. Clifford, [^1891] 2 Oh. 
449, 471, 0. A. (where Bowen, L.J., enlarges on the “moral obliquity which 
consists in the wilful disregard of the importance of truth”). It is obvious, 
however, that these added elements are not necessary ingrecuents in the legal 
concept of fraudulent misrepresentation, and that reckless ” statements are 
only mstancos, with circumstances of aggravation, of a statement made with¬ 
out honest belief in its truth. If, in mob, the representor does not believe 
his representation to be true, it is utterly immatenal in what spirit—epMula- 
tive, i^iSerent, or deliberate—^he propounds it (The mere propounding is the 
fraud. 

(n) See note (»), p. 688, ante, 

(o) Derry v. Aeft, tupra, per Lord nERSCHBLL, at p. 376 (“ if I thought that 
a prason making a false statement had shut his ayes to the facts, or purposely 
abstained from inquiring into them, I should hold that honest belief was absent, 
and that he was just as fraudulent as if he had knowingly stated that which 
lyaa false”). Oompare Shrewtlury y. Blount (1841), 2 Man. ft G. 476, 607, 
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MTSREPBJBSEJrrATIOl^'AND FRij[7D. 1 

SuB-SzoT. 4 .—InmuderiaUty of Bepremvtor'o Mctivo or 

1668. It results front' the foregoing definition 6f fraudulent 
rniisrepresentation ” that, given the one necessary condition already 
indicated, the motive or intention of the representor in making 
the misrepresentation is wholly irrelevant (p). It may be that 
he intended to injure the representee without benefiting himself, 
or to benefit himself without injuring the representee (q) ; it may 
be that he did not intend to do either, but solely to benefit a third 
person (r), or even the representee himself («), or otherwise to do 
right (t). Or, lastly, he may have acted with no intelligible or 
rational motive whatsoever and told a lie from mere caprice, 
mischievousness, or stupidity (a). In all these cases alike, pro* 
vided only that there was an absence of actual and honest belief 
in the truth of his assertion, the misrepresentation is accounted 
fraudulent, and no proof of a wicked, or any, intention on the 
part of the representor is required by the law; or (as it is some¬ 
times put), if it is necessary to establish an intention to deceive or 
injure, such intention is 'mmediately and irrebuttably presumed in 
law from the mere act of making the misrepresentation without 
such belief (b). 


where, however, the terms “really” and “honestly” appear to be used 
oonvertibly, 

(p) Stone V. Compton (1838), 6 Bing. (n. o.) 142, 153, 166; Crawshay v. 
Thompaon (1842), 4 Man. A G-. 367, 382; Derry y. Peek (1889), 14 App. Oas. 337, 
374. 

(fl) Evans v. Ihlmmda (1863), 13 C. B. 777, 786. 

(r) Pasky v. Freeman (1789), 3 Term Rep. 61, per Buller, J., at p. 58 (“ if 
A. by fraud and deceit cheat B. out of £1,000, it makes no difference to B. 
whether A., or any other ijeraon, pockets that £ 1,000 ”); Foster v. Charles 
(1830), 7 Bing. 106, 106, 107; PolhtllY. Walter (183^, 3 B. & Ad. 114, 123, 
124; Milne Y. Marwood (1866), 15 0. B. 778, 783; Denton v. Great Northern 
Rail. Co. (1856), 5 E. & B. 860 (where the inaccuracy in the time-table obviously 
could not have been intended either to imure the plaintiff or to benefit the 
railway company); Peek y. Gurney (1873), li. R. 6 H. L. 377, 409,410; Laldeil 
Y. McDovyal (1881), 29 W. R. 403, 0. A.; Amiaon y. Smith (1889), 41 Ch. D. 
348, 0. A., per Lord Halsbxtrv, L.O., at p 368 (“if men tell for business 
purposes what in plain EngUsh is called a Ho, they are g;uilty of fraud, and 
to talk about their having had no intention to deceive is no more a defence 
than it would be a defence to a prosecution for forging a bill of exchange to 
say that the forger meant to pay it when it became due”); compare 
per Lindlkt, L.J., at pp. 372, 373. 

(*) LeddeUY.McDougal, supra; SmtfA v.’C%o<iwtcA(1884), 9 App. Cas. 187,201. 

(t) Foster v. Charles, supra, at p. 107 ; Re MeCallum, McCallum v. McCollum 
(1900), 83 L. T. 717, 718, 725, 0. A. 

(а) Examples are Richardson v. Silvester (1873), L. R. 9 Q. B. 34, 36 (where, 
for aught that appeared in allegation or proof, ^e defendant's implied mis¬ 
representation that he had a farm to let was absolutely motiveless, but it was 
none the less held fraudulent in law) ; and Wilkinson v. Doumion, [1897] 2 Q. B. 
57 (a oase of a so-called “ practical joke ”). 

(б) Foster v. Charles (1S30), 6 Bing. 396, 403; Coriett v. Brown (1831), 8 

Bing. 83, 37; Crawshay v. Tnompaon, supra; Smith v. Chadwick, supra, at p. 
190; Ooaka y. Boswell (l886), 11 App. Cas. 232, 236 (in the case of “ a com- 
inunloation which would he necessarily, or naturally and probably, inis- 
leadmg, , ,. a man ispresiunedto intend the necessary or natural consequences 
of his own w;ordB and aote, and the evidentia rei would therefore be simcient 
without other proof of intention ”); Amison r. Smith, supra, at p. 372; 
WiOdnson v. JDoumton, supra, at p. 59. * 



JPaRT V.—FRiUDlrtilNt an* iNNWatliiT MiiSI^presentation^ 

Sub-SeoTi i.'—When, Ntm-hdief must he skoum to have existed, 

1669. It is generally stated, or assumed, that to render a mis¬ 
representation fraudulent, it is necessary and sufficient to show that 
the representor did not believe in its truth when making it; and 
in the ordinary type of case, where either there is nd interval of 
* time between the ^ making of the misrepresentation and the 
representee's alteration of position on the faith of it, or no change 
in the situation takes place during any such interval, there is nothing 
substantially inaccurate or misleading in the form in which this 
proposition is expressed. But in any case where the representation 
is a continuing one, and where there is an alteration of circum> 
stances, or of the representor’s state of belief, in the interim, it 
becomes a question whether the usual mode of stating the rule is 
adequate, and whether the latter of the two terminal dates is not 
that at which the condition of the representor’s mind, with a view 
to determining whether the misrepresentation was fraudulent or 
not, is to be investigated. 

The change in the situation may assume either of two forms. 
On the one hand the representor may discover, during the intervening 
period, that his original statement was false when he made it, though 
he then honestly believed it to be true; in which case it is quitp 
clear that the misrepresentation must be deemed to have been 
fraudulent when acted upon, and that the later, and not the earlier, 
date is the only relevant one (c). Or, on the other hand, the 
representation, though it was, when made, in substantial accord¬ 
ance with the facts then existing, may, by reason of super¬ 
vening events within the knowledge of the representor, become in 
substantial disaccord with the facts existing at the date of the 
reprosentee’s alteration of position. The mere occurrence of these 
events undoubtedly renders tho representation false in fact at the 
later date (d). Further, it is equally clear that such occurrence, 
coupled with the representor’s knowledge, gives rise, immediately 
on his discovery, to a duty of disclosure, the violation of which 
renders him liable to proceedings for rescission at the suit of the 
representee (c). In such proceedings, however, it is not necessary 
to allege or prove that the misrepresentation was fraudulent. The 
question is, whether, under the conditions stated, there is any 
liability in damages, where proof of fraud is required. There is 
no direct decision on the point (/); but it is submitted that, in 


(c) Jarretty. Kennedy (1848), 6 O. B. 319, 323; Beyndl v. Sprye, Sprye v. 
Reynell (1882), 1 De G. M. & G. 660, 709, 0. A.; Brownlie y. Campbell (1880), 6 
App. Cas. 925, 950. 

(d) See pp. 678, 679, ante. 

(e) Jdavies y. London and Promndotl Marine Insurance Co. (1878), 8 Gh. D. 
469, 476; Arkwright y. Ntwldd (1881), 17 Ch. D. 801, 0. A., per Fhy, J., 
at p. 310, whose opinion as to the mere existei^ of the duty to disclose was 
not dissented from by the Oourt of Appeal, llie duty to oisolose must be 
discharged promptly aud in no ambiguous language, such as that wMch 
chaiaMerised the pretended corrective circular iu Amiion y. Smith (1889), 41 
Oh. D. 348, C. A. (see ibid., pp. 370—373). 

(/) Though it has been agitated and discussed in sotne of the oases. Weighty 
opmionS have been expressed on either side. The representor, u^er oircum- 
•tanoes of tiie dharaoter stated in text, was held liable in an action of deceit 
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accordance with principle and the general current of authority, the 
answer to the question should be in the affirmative (g). 

Sect. 2.— Innocent Mitrep’eeentaUon. 

Sub-Sbot. L—Actual ffmett Belitf in Truth of MUrepreaentation. 

1670. A misrepresentation must be either fraudulent or innocent. * 
It cannot be both. Fraud and innocence, just as much as falsity and 
truth, are mutually exclusive categories. It follows, therefore, from 
the definition already given of a fraudulent misrepresentation, as 
connoting the absence of actual honest belief in its truth, that the 
connotation of an innocent misrepresentation is the presence of 
such actual honest belief (h); and that, in neither case, is anything 
more than this absence, or presence, required to constitute fraud 
or innocence respectively. 

SuB'Seci'. 2 .—Effect of Negligent or UnreastmahU Bdwf. 

1671. It is well established that a misrepresentation which was 
founded on a belief in its truth, if that belief really existed, and 
was genuinely and honestly entertained (i), is not depi-ivcd of its 
character of innocence l>y reason of the mere fact that the belief 
resulted from want of care, skill, or competence, or lapse of memory, 
though such conduct, in other aspects, jnay have been of a most 
culpable character (A:). Negligence is not dishonesty (/); indeed, it 

(which involvos that the misreprcseutation wus deoixicd fraudulent) iu Adamson 
V. Jernis (1827), 4 Bing. 66, 74, and in Denton v. Great Northern Bail. Co. (1856), 

5 K. & B. 860, 866, 867 In Traill v. Uarinq (1864), 4 T)o G, J. & Sm. 318, 

C. A., it seems to have been thoii^Tht that, in the cat>e of an implied representa¬ 
tion of intention, which was oii^inally in fact euteitained by the representors, 
who, however, changed their minds afterwards, and before the leprosentees 
acted on the faith Of it, the failure to discharge the duty of immediate dis¬ 
closure of the altered circumstances midored the misrepresentation, “ in the 
eyes of the court," fraudulent, though it was not necessary to decide the 
question. Compare the two propositions enunciated in Brownlie v. Camphell 
(1880), 5 App. Gas. 92S, at p. 950, by Lord Blaokburn, from the latter of 
which it would appear that he would have considered such a case as that stated 
in the text a case of fraud. On the other hand, in Arkwright v. Newbold (1881), 

17 Ch. D. 301, 0. A., at p. 325, Cotton, L. J., expresses doubt, and Jambb, L J., 
ib%d., at p. 329, m a supplement to his judgment, takes occasion to express 
positive dissent from this view. The opinions, however, of the Iiords Justin‘es 
form no part of the ratio decidendi; Cotton, L.J., indeed, emphatically 
disclaimed any intention of deciding anything on the question; and no reasons 
were given by either of them. 

iff) If the date of acting on a continuing representation is the date to be 
regarded for the purpose of determining its balsity or truth, as it clearly is (see 
pp. 678, 679, ante), it iS difficult, on principle, to see why it is not also tiie 
material date for the purpose of determining its fraud or innocence. 

(A) Cdtlins V. Evans (1844), 5 Q. B. 820, 827, 830, Ex. Ch.; Berry v. Peek 
(1889), 14 App. Oas. 337,per Lord ^BSOHEIiL, atpp.374—376; Angus v. Clifford, 
[1891] 2 Ch. 449, C. A., per Bowen, L.J., at pp. 463, 464; Low v. Bouveris 
[1891] 3 Ch. 82,106, 0. A.; Is Ltevre v. GohM, [1893] 1 Q. B. 491, 603, 0. A. 

(b) As to what "honesty ” means in this connection, see p. 679, ante. 

■(K) Which was the case in Arhwright v. Newbdd, supra (^e snooessful 
defendant being on that account deprived of his costs), and, to some extent, in 
Berry v. Peek, supra, per Lord Hersoueli:., at p. 376. 

(Q Evans v. Bickaal (18Q1), 6 Yes. 174, per Lord Eldon, L.O., at pp. 188, 
191, 192; Taylor y. Ashton (1843), 11 M. w W. 401, 416; Bieksony. Bsuter’s 
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is its direct antithesis (m). It has been stated that, though negligence 

does not amount to fraud, it may, if very ^oss, constitute evidence luijfiMIMt* i- 

of ii(fO- But the true meaning of this elliptical expression is that ' 

there may be cases in which the alleged want of care would, on se nta^ en. 

this hypothesis, be so utteWy abnormal that the tribunal appointed ' 

to determine the question of fact would be justified in preferring the 

alternative- hypothesis of want of honesty (o). Carelessness or 

stupidity in anriving at a genuine conviction ought not to he, though 

it frequently has been, confounded with that moral recklessness or 

callousness, already referred to (p), Which prompts the putting 

forward of a misrepresentation as to which the representor 

has no belief at all (q). Similarly, absence of reasonable grounds 

for the representor’s belief, if in fact it was a real and genuine 

belief, does not of itself constitute, or indicate fraud ; 

though, here again, there may be cases where the alleged belief, 

if it ever existed at all, must have been based on grounds so 

utterly preposterous as to compel the inference that in fact it never 


Telegram Vo. (1877), 3 0. P. IJ. 1, 6. 0. A.; Uerry v* Peek (1889), 14 App. (Jaa. 
387, 301; Angus v. Clifford, [1891] 2 Oil. 449, 402—408, C. A.; Thtodon y, 
TuHlall (1891), 65 L. T. 313 ; Le Ltevre v. Gould, [1893] 1 Q. B. 491, 601. C. A. 

(rrt) KettleweU v. Watson (1882), 21 Ch. I>. 685, }>er Pay, J., at p. 706 (a case t)£ 

oonstructivo notice ” by wilful abstention from inquiry). 

(n) For instance, iu A'vana V. /Jt('/i:fteH(1801), 6 Ves. 174,prr Lord Eluun, L.O., 
at pp. 190, 191; in Derry v. I'fAik, aujpra, per Lord TIeuschelt., at p. 369; and 
in tne two passages cited in note (o), tn/ra. 

(o) Western Bank of Beotland v. Addie, Addie v. Wesiem Banic of Scotland 
(1867), L. E. 1 Sc. & Div. 145, per Lord Ciuswortu, at p. 168: "if a little 
more care and caution must have led the directors to a conclusion different 
from that which they put forth, this may afford strong evidence to show that 
they really did not believe in the truth of what they stated, and so that they 
were guilty of fraud” ; Le Lievre v. Govdd, suina,yer Bowek, L.J., at p. 500: 
"if the cose had been tried by a jury, the judge would have pointed out to 
them that gross negligence might amount to evidence of fraud, if it was so 
gross as to be incompatible with the idea of honesty, but even gross negligence, 
in the absence of dishonesty, did not of itself amount to fraud.” 

(p) See p> 689, ante, 

Ig) Derry v. Peeft, supra,per Lord Hersoueli,, at p. 361: "to make a state¬ 
ment careless whether it is true or false, and therefore without any real belief 
in its truth, appears to me to be an essentially different thing from making, 
through want of oai'e, a false statement, which is nevertheless honestly behoved 
to be true ”; Le Lievre v. Qmdd, supra, p^ Bowen, L. J., at p. 501: " that 
expression ” (i.e., the expression " not knowing or caring 'V^ther the statement 
was true or false ”) " did not mean not taking c^ to £md out whether the 
statement was true or false; it meant not caring in the man’s own heart and 
conscience whether it was trae or false,—and that would be wicked indifference 
and recklessness.” 

(r) The first distinct judicial enunciation of this heresy is to be found in 
Western Bank of Scotland v. Addie, Addie v. Western Bank Scotland, suyra, 
per Lord. Chxlhseobd, L.C., at p. 1^2, but, in the same case, Lord Oranwoutii, 
at p. 1^, expressed at once hif-'^phatic dissent. These, however, were 
indmdual opinions, and there wai W decision to that effect until that of the 
Court of Appeal in Peek v. Derry (1887), 37 Ch. D. 541, C. A., which was 
reverb in the House of Lords suh nom. Derry v. Peek, supra. In this autherity 
is to be found the last wotfi on the subject. It was acted upon and appli^ by 
the Court of Appeal in Qlasier v. Bolls (1889), 42 Gh, D. 436, C. A., immediate^ 
afterwards, and in numerous subsequent cases, already cited. As regards 
prospectuses of companies, tbe legislature, in 18M, intervened to vary the law; 
see title Companies, Vol. V., pp. 186—1«). 
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did exist (s)> On the same principle actual failure to recollect a 
fact, the omission of which renders the representation false, does 
not of itself render it fraudulent also (t). 


Part VI.—Inducement and Materiality. 

Secs. 1. —In General. 

.1672. No misrepresentation, howeter gross or fraudulent, draws 
wi|h it any civil consequences, unless it operated both to influence 
tlm mind and to affect the interests of the representee. The first 
of these essentials introduces the questions of inducement and 
materiality; the second, those of alteration of position and 
damage (u). As regards the former (a), the first rule to be borne 
in mind is that inducement in fwt, and materiality (a tendency to 
induce), are wholly distinct and separate matters, and that, in any 
form of proceeding (b), it is necessary to establish both the one and 
the other (c). 


(«) Derry v. JPeci: (1889), 14 App. Gas. 337, per Lord Hehsohfxl, at p. 369: 
** a conBideration of grounds of Mlief is no doubt au important aid in ascer¬ 
taining whether the behof was really eutartained. A man’s mere assertion 
that he believed the statement he made to be true is not accepted as conclusive 
proof that he did so. There may be such an absence of reasonable ^ound for 
his belief ae, in spite of his assertion, to carry conviction to the mind mat he had 
not really the belief which ho alleges ”; compare also ibid., pp. 375, 376, 380. 

(Q Satn V. Fothergill (1874), L. & 7 H. L. 158, 212; Mathias v. Yetta (188^, 
46 L. T. 497, 606, 0. A.; iota v. Brmvene, [1891] 3 Oh. 82, 101, 106, 0. A. In 
the last case the apparently conflicting opinions expressed in JBvrrowes v. Lock 
(1805), 10 Yes. 470—^unless that case is to be treated as one of estoppel only— 
and in Slim y. Oroucher (1860), i De G. P. & J. 518, are definitely overruled. 
Where the misrepresentation is only the subject of rescission proceedings, in 
which fraud is irrelevant and honesty no answer, the fact that the omitted 
matter had escaped the representor’s memory is no answer either {Mathias v. 
Yetta, supra, at pp. 502, 504). So also if a man chooses to state n thing as an 
absolute fact withm bis own knowledge (iroumlie v. (1880), 5 App. 

Gas. 926, 936, 946, 953). The same principle is applied to cases of misb^e; see 
title Mistake. 

fu) Alteration olposition and damage are the subjeot of pp. 703^707, post. 

(а) Which is the subject of this el the title; see the text, infra, and 
pp. 695—703, post. 

(б) See pp. 724—728, post. - 

(c) Smith V. Chadwick fl8S4), 9 App. Gas. 187, per Lord Selbobke, L.O., at 
p. 190: he must establish that mis fraud was an inducing cause to the 
contract, fof which piirposp it must be material, and it must have prodtmed in 
his mind on erroneons* belief, influencing m conduct.” No doubt wte^.may be 
extreme oases in whidi aOlteal inducen]^ may be inferred os from 

obvious materiality—as to w^ch, see ^'"701, 702, post —^but tbih '^es not 
negative the proposition that the issues ore separate. An expiess warranty or 
condition gets tid of all questions both of induoment and materiality; see 
P<£uison V, Watson (1^78), 2,Cowp. 785, 788—791^ Attwood v. Small (1838), 
8 Cl. & Fin. 232, 444, H. X). t Thomson y. Weems (188^, 9 App. Gas. 671, 683, 
684, 689: Hambrofugh y. MviuoJ, Life Insurance Co. qf New York fl895), 72 L. T. 
140; C. A., and insurance cases graqrallyiuas to which see titw Ixtburaeoe, 
Yol. XYIL, pp. 412 et seq. 
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Sbct. 2.— Indmement. 

St.tb-Sbot. 1 .—In Qtnerdl. 

1OT3. Actiiial inducement muet be shown, irreepective of 
materiality. In other worOs, however antecedently probahle^t may 
have been in any case that the misrepresentation alleged would 
influence a normal person to take just the,steps which he did, yet, 
if in fact he was not so influenced, he has no cause of action (<0. 

SuB'Sbot. 2 .—WluU Adual Indvcemeat indudea, 

1674. The inducement which the representee is required to 
establish means an inducement which was both the object and the 
result of the representation (e). Neither element suffices wi&- 
out the other. ’V 

1676. The first of the above two propositions, namely, that there is 
nothing actionable in a proved intention to induce which fails of its 
effect altogether, is obvious. A ii^ed lie (/), or a lie in gross, as 
it has otherwise been expressed {g), or a dolm which never dedit 
locum contractui (h), or an attempt to overreach, which missed its 
mark and was not cumfructu (i), comes to nothing (k). 

1676. The converse proposition is not so obvious, but is equally 
well established. It is not every false statement by which a man 


{d) For instance, nothing could have been more calculated to influence the 
representee’s mind than the prospectus and scrip certificates in Shrewsbury v. 
Blount (1841), 2 Man. & Q-. 47o, yet, the jury havii^ found the contrary, the court 
declined to interfere. So, in Smith v. Chmwick (1884}, 9 App. Cas. 187, it was 
obvious (see ibid., at pp. 190, 194) that a certain statement m the prospectus, 
which was false, was of a nature to make a deep impression on a person in the 
position of the plaintiff, but, since the plaintiff had admittw in cross- 
examination that in fact it had not influenced him in the least, the court could 
only consider those statements in the prospectus on which he did profess to 
rely, and as to which he failed to prove either falsity or inducement. 

(«) This proposition is frequently expressed in the formula of the Boman 
jiurists that the misrepresentation must be one dans locum contractui, 

(/) The expression of Builee, J., in Paaley v. Freeman (1789), 3 Term Bep. 
61, 66, “ an action cannot be support^ for telling a bare nak^ lie.” 

(p) By North, J., in Archer v. Stone (1898), 78 L. T. 34, distinguishing the 
type of lie so described from a “lie appurtenant,” which he defines as “a lie 
rektiug to any part of the contra^, or its sabject-mat(er, whioh induces 
another person to contract.” 

h) AUwood V. Small (1838), 6 Cl. & Fin. 232, H. L. ^ 

*') Ibid,, for Lord Brougham, at pp. 447, 448. 

(jfc) CoaJte V. Boewdl (1886), 11 App. Cas. 232, 236 (“if the vendor was not in 
foot misled, the contract could not be set aside”). Instances of failure to 
! ^ve inducement in fact, and consequent failure to obtain relief, are: Fliem v. 
neodkufn (1629), 9 B. & 0. 693; AUwood v. Small, supra; Shrewsbury v. Blount, 
ntpra}' jltyers v. Pike (1842), 8 01.^ Fin. 662, H. L.; SiUs v. BaUe (1857), 2 
{ ST. A Be Jfotihundierland dm Durham District Banking Oo., En parte 

BiS9* (1868), 28 L. J. (OH.) 60; Scroll v. Thomae (1862), 1 H. & 0. 90; W(w 
V. Meam (1862), 13 0. B. (n. b.) 292,305, 307; Mathiaa v. Fstts (1882), 46 L. T. 
487, 602, 504, 0. A.; Bdki^e v. Tucker (1884), 13 Q. D. 562, 678, ^2; 

V. RTarner (1891), 96 L. T. 132, C. A.; if^aaten^^ r, Wasteneya, [1900] 
A. C. 446, 481, P. 0.; Baly ▼. Keawick (1901), 85 L. 18 / Stevens v. Bloare 
(1904), 20 T. 1^. B. 407; Sleigh v. Ola^owj^’ornd Transvaal i^Uons, ltd. (1904), 
6 F. (Ct. of SeM.) 420 ; Seddon v. North JSpem Scdt Gs., Ltd., [1906] 1 Ch. 326, 
336; Oamage {A. W.), Ltd. v. Charhsivorm, [1910] S. 0. 267. 
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^ jBmt. 2. jg in fact induced to alter his position for the worse which ^ves a 

IMvoemeni right of action {1), but only such as the representor, either in fact 

' — ' or in contemplation of law, intended to operate as an induc|||ent. 

There must ha^ been, on the part of the representor, in orWr to 
rendeil him liable, an actual or presumptive design to induce the 
representee, or a class of which he is a member, to act upon the 
misrepresentation in a particular manner. 

When ^i^his purpose is presumed on proof of the making of a statement 

intention which the representor must have foreseen would necessarily, or pro- 

preeumcd. bably (in the ordinary course of events, or in the special circum¬ 

stances of the case) produce the kind of effect on the representee’s 
mind which it in fact produced. 

When direot ^Wheto the misrepresentation was made aUo intuitu, and without 

oTidence hiving in mind, either in fact or presumptively, the representee, or 
any class to which he belongs, no such intent is implied, and it 
must be established, if at all, by direct evidence (m). Nor can a 
representee be heard to say that ym representor intended to mislead 
him by a statement made in aiVler to a question which he (the 
representee) had no right to-ask (n), or where the representor was 


(l) If this were so, “ a man might sue his neighbour for having a conspicuous 
clock too slow, since the plaintiff might be thereby prevented from attending 
to some duty, or acquiring some benefit” {Barley v. Wolford (1846), 9 Q. B. 
197, 208); or if “ a person coming from abroad publishes a false account of a 
mining district, a party going^out, and suffering loss, would be entitled to sue " 
{Gerhard v. Baitee (1853), 2 E. & B. 476, 486); or "if, in a public directory, 
there were the statement of an address of a firm, which was inaccurate, any 
one of the public who had to pay for a journey to go to that place to do bun* 
ness with that firm would have a cause of action against the proprietors of 
that directory for that statement ” {Thiodm v. Tindall (1891), 66 L. T. 343,348). 

(m) Salaman v. Warner (1891), 66 L. T. 132, 0. A. (statement of claim con¬ 

taining no averment of an intention to induce struck out). On the other hand, 
the declaration in Barley v. Walford, eupra, and in Gerhard v. Baiee, eupra, did 
contain sufficient allegations of such intention, and, in each case, the demurrer 
was overruled. As regards proof, the following are cases where, on failure to 
show either on express or an implied purprae to induce, notwithstanding that 
inducement in fact was provM or admitted, the representee was refused 
relief:— Way v. Hearn (1862), 13 0. B. (w. 8.) 292, 303, 306, 307 ; New Brunsmek 
and Canada Bailway and Band Co. v. Conybeare (1862), 9 H. L. Gas. 711 ; 
Thiodon v. Tindall, supra; Body v. Keswtek (190D, 85 L. T. 18; Sleigh v. 
Glasgow and Transvaal Options, Ltd. (1904), 6 F. (Ot. of Sess.) 420. Oontrast 
Andrews v. Moc10Md, 1 Q. B. 372, 0. A., and Gordon y. Street, [1899J 2 

Q. B. 641, C. A., ^ch of which cusos the Representation would have appeared 
antecedently unlikay to influence the representee, but where, nevertheless, it 
was alleged and proved, and the representee accordingly established his claim 
m the first case, and his defence in the second. On tius question of intent to 
induce, see also the cases.cited in the notes to pp. 716—719, post; and, as 
regards estoppel by rmresentatinn, to whicli precisely the same rules apply, see 
title EsTOPPfo, Vol. XIII., p. 388'. 

(n) Colltns V. Cave (l1859), 4 H. & N. 22^||232 ("a simple lie wbdt%^ party 
is under no obligation to tell the truth, gam no oonse of action ”).'(raus, in 


Law V. Bouuerie, [1891] 3 Ch.^2,0 A.,overruled Slimy. Cro^Jwr (I860}, 
1 De O'. F. & J. 618, it was held that a gratuitous and voluntary answer by a 
tisj^ee to a requested infonnation as to the iiMumbrances on the proposed 
mower's roversiiiin» interests, which had beeziBade by a money-lender, a 
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not only under no duty to give information correctly, but was under Saor^H. 
a positive duty to give it falsely (o). Indoeasant 

^ Sub-Sect. 3. —What Actual Inducement doee not inrft^. 

1677. It is sufficient to prove that the misrepresentation was Suffleientto 
* ail inducing cause, though it may not have been the inducing 

cause. When once it is established that it had an influence on 
the mind and conduct of the representee, the law places no burden inducing 
on him, and confers no right on the representor, of instituting 
a conjectural inquiry as to what would have happened if certain 
things had been said which in fact were not said, or had been said 
differently (p). 

1678. Further, if once it is shown that the misrepresentation wM inducing 

an inducing cause, it is no answer to suggest, or prove, that other 
considerations co-existed and co-operated with the misrepresenta- sole 
tion in producing the result. matters are rea inter alioa indncemeot. 

acta, and it does not lie in the wi^gdoing representor’s mouth to 

sot them up. if, as against him, the misrepresentation was the 
sole inducement, it need not have been the sole inducement in any 
other sense (q). 

Sttb-Seot. 4. — KnUrety of the Statemerda or Dmvmenta to be tonattfet eti, if 

more than one. 

1679. Where the inducing cause is alleged to be a document Entirety of 
(such as a prospectus, advertisement, circular, or the like), or a connected 
batch of documenls, containing a number of statements, more or 

less interconnected, either by express reference and incorporation, be considered 
or by community of subject-matter, it is a primary rule that for 
the purpose of determining the issue of inducement, the conjoint 
effect on the representee’s mind of the entirety of the statements 
or documents, in their mutual relation to and qualification of one 
another, is the question to be considered, rather than the effect of 
any particular statenjent or document apart from the others (?'). 


(«) Tho case put by PiUMWELL, !B., in C'me v. AftUa (1862), 7 II. & N. 913 
at p. !)30, where there is not only no obli" itinn to tell the truth, bnt there is 
a positive “ duty or obligation the other way, whieh, it be said, would 

be, when one sought to buy poison to murder another.” 

(jp) Jieyndl v. v. Iieynen{\8o2), 1 De G. M. & Gr. 660, 0. A. ; Smtih 

V. Kay (1859), 7 fl. L Cas. 7o0, per Loid CnELMsroiin.L.G., at p. 759 (“ can it 
^ peimitted to a party who has practised a deception, with a view to a par- 
ticulai eud which has been attained by it, to speculate r>n what might have been 
the result if there bod been a full communication of the facts i’ ”); Re iMndon 
and Leeds Rank, Ex parte Carltng, Caihng v. London and Leeds Hank (1887), 66 
L. J. (CH.) 321, 323, 324; Gordon V, iStreet, [1899] 2 Q. S. 641, 646, C. A., and 
Dnncqbier v. Wood, [1899] 1 Oh. 393^^0. 

(o) Attv'ood V. Small (1838), 6 Cl. & Fin. 232,448, II. L.; Tatton v. Wade (1856), 
18 C. B. 371, 385, .187, 38S, Ex. Ch,; Re Royal Bnitsh Bank, NiroVs fViic (l8d8\ 

3 De G. ft j. 387, 422 : Htggi^ v. Samels (1662), 2 John, ft Hj^460, 468 ; Mathias 
T. Telts (1882), 46 L. T. 497, 602, 0. A.; Kdgington v. JPwbiaurtcf (1885), 29 
Ch. D. 459, 480, 481, 483, 484, 486, C. A.; Re London and Leeds Bank, Ex parte 
Carling, Carliny v. London and Leeds Bmk, supra ; Driaeqhier v. Wood, supra, 
at pp. 404, 405. , 

(rj Kew Brunswick and Canada Railway and Land Co. y, Muggendge (1860), 

• il.L - EX. *20 
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^ B|jbT. 3. On the other band, in the case of two or more statements and 
Indacement documents not so connected, the representee has a right to allege, 
re dan, jproTe, that he relied on one of them without ref^nce 

righTto^have tO’ Seeing or reading, the other or others, or that he 

entiret/ relied JUpon each of them separately and independently; and in 

considrawl. overy such case the representor has no right, as in the former , 

type of case he might have, to insist on all of them being [read 
together and in the light of one another (s). 


Whrn the 
ropresentee 
mast state 
the sense 
which he put 
upon the 
repiesenta- 
tion, and in 
which he was 
induced. 


Pefinition of 
mateiialitj. 


Sub-Sbct. 6.—When Repreamtee must cusign a Meaning to tJte Rejtreamlation, and 
prove that he was induced by it in that Meaning. 

1680. Where the representation is fairly capable of two or more 
constructions, in one of which it would be false and in the other 
o? others true, but not otherwise, it is incumbent on the repre¬ 
sentee to allege, and prove, in which of its possible meanings he 
understood it, and, so understanding, was induced by it to alter his 
position (0- He cannot, in SBoh a case, content himself with 
protesting that the words mean what they say, or leave it to 
the court to find out not only what they mean—this the court must 
always do—but what he thought tb<}y meant. If he declines this 
burden he fails in the action, though the representation be proved 
untrue in one of the senses of which it is capable, because he has, 
in that event, presented a case without any proof of inducement (a). 

Sect. 3.— Materiality. 

Suti-Sect. 1. —What Materiahty meant. 

1681. A representation is material (ft) when its tendency, or its 
natural and probable result, is to induce the representee to act on 
the faith of it in the kind of way in which he is proved to have in 
fact acted (c). 


1 Drew. & Sm. 363, 37J), 380; Anmon v. Smtlh (1880), 41 Ch. D. 318, 0. A. 
{per liord Halsdury, L.C., at p. 369, a passage in which the rule, aud the 
reasons for it, find their best expression); Aaron’s Reefs v. Twtss, [1896] 
A. 0. 273, 280, 291, H. L.; And,reu>s y. Moekftyrd, [1896] 1 Q. B. 372, 382, 383, 
C. A. ; Drinegbier v. Wood, [1899] 1 Oh. 393, 404 ; McConnel y, Wright, 
[1903] 1 Ch. 646, 551, 0. A. 

(«) As to when a representor is, and when he is not, entitled to exculpate 
himself by reference to other statements or documents, see pp. 726, 727, IjO, 
post. , 

(() This is the same proposition, In an inverted form, as that contained m 
p. 680, ante; see the authorities cited in note («) thereto; and Capet <fe Co. y. 
Sim's Ships Composition Co. ('1888), 68 L. T. 807, 808, 800. 

(a) Smith y. Chadwick (1884), 9 App. Cas. 187, and the observations of 
JE 88 EL, M.R., S. 0. (1882), 20 Ch, D. 27, 0. A., at p, 45. 

(b) Materiality is 4 distinct thing from inducement. Each is a question of 
fact, if there is any evidence at all (see p. 701,post), and each must be separately 
proved ; though, in certain cases, inducement may be inferred, as a fact, from 
manifest mateiiality; see p. Z02, post; and see p. 694, ante. 

(c) “ Of such a nature as would induce a person to enter into the contract, 
or would tend to iq^ce him to do so,” is the language used by Jessei., M.E., 
m Smith v. C/(aduwl(1882),.20 Ch. D. 27, C. A., at^ 44, whilst m the same case 
in the Houra of Lords (1884), 9 App. Oas. 187, Lord Blaokbtjrn, at p. 196, uses 
the expression; “ of such a nature as would be likely to induce a person to 
enter into the contract.” As to what is a material representation for the 
purpose of marine insurance, see the Marine Insurance Acty 1908 (6 Edw. 7, 
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1682. For the purposes of determining the question of mate* 
rialify, except in the class of case hereafter^entiffi||ad (d), no 
regara is paid to the views entertained by eit^s'^f we parties 
when the representation was made. If, in any ordinary case, a 
representation was not material, the mere fact that the'repre* 
sentee thought at the time that it was, cannot make it so {*). 
Conversely, if, in any such case, the representation was material, 
the mere fact that the representor did not at the time regard 
it as such cannot mak’e it otherwise (/). 
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1683. It must be remembered, however, that a tendency to Materiality 
induce means a tendency to induce the particular representee in 
the proved or admitted circumstances of the case. Where there is cLuMtancea 
nothing special in such circumstances, it is sufficient to prove that, known to the 
in the ordinary course of events, the natural and probable effect of 
the representation was to influence the mind of a normal represeutee 
in the manner alleged (</). But, to the knowledge of the repre¬ 
sentor, there may be special circumstances, or peculiarities in the 
moral or mental constitution, or in the situation, of the representee, 
of such a character as to render the particular representation of 
the utmost importance to the particular representee to whom it was 
addressed, though it would be utterly inoperative on the mind of 
a normal person under normal conditions. In all such cases the 
representation is material as between the parties. The question 
most frequently arises when the representation relates to the person¬ 
ality or identity of any individual who is alleged to be the owner, or 
late owner, of property offered to the representee for sale (h), or of 
the intended purchaser from the representee of any property (i), 


c. 41j, H. 20 (2), where it is detinetl as “ sj. representation which would influence 
the judgment oF a pnident insurer in iixmg the premium, or deternuniug 
whether ho will take the risk” ; see title Insuhancb, Vol. XVII., p. 413. 

(d) See the text, infra. 

(p) licarhey v. Brown (1860), E. B. & E. 796, per Ckompton, J , at p. 803: 
"1 do not think that the nou-disclosuro of a fact which is material in the mind 
of the defendant is enough.” The observation would apply with even greater 
force iu a cose of misiepreseutatiou. 

(/) See the non-disclosure cases (the principles enunciated in which are on 
this point equally applicable to cases of positive misrepresentation) of Ltndenau 
V. Deehorouyk (1828), 8 B. & C. 686, 692, 693; Dalglish v. Jarvie (1850), 2 Mao. 
& G. 231, 243; London Assurance v. Manscl (1879), 11 Gh. D, $63, 368. 

(p) See, generally, the cases cited in the notes to pp. 724—728, 2 )ost, for 
illustrations of the more obvious types of materiality. 

(h) A case of the alleged misrepresentation of the personalify of a vendor was 
Fellmves v. Owgdyr {Lord) (1829), 1 Russ. & M. 83, where Lord Ltnuhuiist, L.C., 
entertained no doubt that the representation would have been material if it had 
been shown that the representee would not have treated with anyone but 
Liord Gwydyr, but this was not siifliciently made out. The following are 
illustrations of the materiality of statements as to presetat or late ownership of 
goods offered for sale at auction :~-BmweU v. Christie (1776), 1 Oowp. 893 (“ sale 
of goods and effects of a gentleman deceased at his house in the oouiitry ”); 
Hill V. Gray (1816), 1 Stark. 434 (” sale of pictures as the property of Six FqjUx 
Agar, a well-known colleot<^”); Arkwright v. Newidd (l(|j$ji), 17 Ch. D. 301, 
C. A. (per Jamks, L.J., at pT 314, during the argument as tb a case of selling 
a picture under similar conditions); and Whwrr v. Devenish (1904), 20 T. L. R. 
386 (sale of a horse os the properly of a private gentleman, whereas at the 
actual moment of sale it had become^he property of a jobmastOT). 

(»■) Smith V. Wheatcroft (1878), 9 Ch. D. 223 (where Fry, J., at p. 230, 



700 


Misrei»rbsentatioiJ and Fraud. 


< Sbot. 8. 

Materiality. 


or of the representee’s intended creditor in a monetary dealing (k), 
or when it relates to any person’s independence of, or connection 
with, other persons or influences in the contemplated transaction {D. 
In many such cases the representation ht^s been held to be material, 
and the objection that it was immaterial to the contract (though, in 
one sense, this is true) has been overruled, because the objection 
presupposes that the contract has already been entered into, whereas 
the question is whether, but for the statement, the representee 
would ever have entered into the contract at all, or, in other 
words, whether the representation was material, not to the contract, 
but to the inducement (w). In this type of case, unlike the 
ordinary type, it is obvious that the knowledge or belief of the 
representor is of the last importance, because it is precisely that 
knowledge or belief which makes a representation material as 
against him which would not be material as against anyone 
el8o(/i). 


recognises the principle that a misrepresentation of the identity of a purchaser 
may be u material one, if the vendor “ would have been unwilling to enter into 
a contract in the same terms with anybody else," though ho held that m that 
case the representee had failed to piove this essential fact); Archer v. Stone 
(1898), 78 T. 34 ; Naeh v. Due (1898), 78 L. T. 446. The last two cases 
were both claims for specific performance by purchaser against vendor, and the 
defence set up was of the same chai actor in both, lamely, that the plaintiff had 
falsely stated that he was buying for himself, and not as agent for other 
persons, known by him to be poiuona to whom the defendant would have 
objected to sell on any terms. Nouth, J., who decided both cases, hold, or 
rather assumed, as beyond cjuo.stioii (foi no one even argued to the contrary), 
that such a leprobciitation wim materiul, but in the first case, the falsity of the 
statcnieiit being estiiblished, the defence prevailed ; in the second, such falsity 
nut being shown, it failed. As to claims lor spccitlc performance, see, further, 
title Spucifio Performance. 

(ft) Smith V. Kay (1859), 7 IT. L. Cas. 750, 758, 769, 76G, 767 ; Gardoii v. 
Street, [1899] 2 U. B. 641, 647—649, C. A. 

(i) FMoweBY. Givydyr [Lord) (law), 1 Hues. & M. 83 (a man repiesentiiig 
himself to be the agent of another, when in fact he wa.s independent, being a 
purchaser from him); Moena v. Jleyworth (1842), 10 M. & W. 147 (goods stated 
to have been “invoiced to sellers as of firet snipping quality,” by shippers of 
distinct and independent position, whereas they were agents or partners); Smtth 
V. Wheaicroft (1878), 9 Oh. D. 223 ; Archer v. Stone, supra; and Gordon v. Street, 
supra, illustrate the converse type of case, namely, statements by the lopresentor 
of his independent individuality, when in roiility he was ideiuical with, or the 
instrument of, another person A curious question arose in Angus v. Clifford, 
[1891] 2 Gh. 449,0. A , namely, whether an express or implied statement that an 
expert’s report is independent and disinterested, whereas in fact it was prepared 
in the interests and at the instance of third persons, is, or is not, capable of being 
deemed a material misrepresentation, if there is no false statement in the 
repoit itself. Bomeb, J> (ibid., at up. 456—468), held in the affirmative. In 
the view which the Court of Appeal took of the case, it became unnecessary to 
decide whether this opinion was correct, and that cot^ expressly declined to do 
so, though Lindley, L.J., at pp. 468, 469, and Kay, L.J., at p. 48U, appear to 
have entertained some doubt on the point. The view of Eomeb, J., therofore, 
remains unreversed, and, it is submitted, is sound. 

fm) Gordon y. Street, supra, per A. L. Smith, L.J., at pp. 646, 646. 

.(«) Archer v. i^tpne, supra; Gordon v. Street^supra, where A. L. Smitii, 
L.J., at p. 648,lays great stress on the fa^ that the plaintiff himself 
was keenly aUve to the importance, in his own interests, of suppressing 
his identity; and Whurr y. Oevenish (1904), 20 T. L. £. 386, whero it was 
proved that the dofendant was fully aware pf the materiality of his representation 
that the horse was a private person’s property (nsmely, lus own), and not that 
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Sub-Sect. 2.—Burden of Proof. 

1684. Materialit;^, if disputed, mast be established by the repre> 
aentee (o), in addition to, and apart from, indudemens (p). This 
burden is usually discharged by comparison of the terms of the 
representation with the proved or admitted facta of the case. When 

»once the circumstances are established, the question is, as a rule, the 
subject of argument only; but, in certain cases (for example, where 
the representation is only an implied one, say, from the external 
appearance of an object of sense) it may be necessary to adduce 
some evidence of its tendency to deceive, and it may not be enough 
to rely on the res ipsa loquitur doctrine alone (q). 

Sect. 4 .—Questions of haw and Fact in Relation to Inducement 

and Materiality. 

Sub-Sect, 1 . —Questions of Fact. 

1685. Both inducement and materiality are primd facie issues of 
fact (r). Neither can be presumed as matter of law («); and they 
are separate issues, requiring separate and independent proof (t). 
Inducement cannot be inferred inlaw from proved materiality (a), 

of a hor&o dealer, as teiKhug to estj-blisli “ the bona Jides and gonuincnoss of tho, 
sale ” and “ to feteh bettoi pnoes.” 

(o) See, gene rally, the ca»<.is cited in the notes to the toxt, infra, and to 
pp. (599, 700, ante, and 702, KYi, pout. 

{p) Mathias v. YetUi (1682), 40 1j. T. 497, 0. A., jier JussEL, M.B., at p. 502, 
and per IIannbn, Jj.J., at p. 501. 

(g) Loudon Uentral Omrubns Go., Ltd. v. Laodl, (1901] 1 Cb. 185, C. A.; Goleinan 
<fc Vo., Ltd. V. Stephen Smith efc Go , Ltd , [1911] W. K. 228, C. A. On tho other 
band, in OUl v. M'Dowell, [1908] 21. R. 40.8, and in Palterson v. Lamhherg <Sc Son 
(1905), 7 F. (Ct. of Sess.) 075, it was thought that the hermaphiodile animal in 
the ono case, and tho curio m tho other, “ told its own lie,” and bore on its face 
the evidence of its capacity to induce and mislead. See note (6), p. 676, post. 

(r) As to inducement, bco, generally, the authorities cited oupp. 694—698, ante, 
and particularly Andrews v, Moikford, [1890] 1 Q. B. 872, C. A., where two of the 
questions left to the jury on the trial I’elated to the issue of inducemout, the 
issue of materiality being separately left to them {tbtd., 374); see also Clapham 
V. Shilhto (1844), 7 Boav. 110. As to materiality being an issue of fact, soe also 
IJinn V. fJeadlam 9 B. & (J. 693, where the question was left to the jury. 
In the following cases a judge, sitting without a jury, determined the issue of 
materiality as a fact :—Be Universal Non-Tartff Fire Insiiranre Co,, Forbes <fc 
Vo.’s Claim (1875), L. R. 19 Eq. 485, 493, 494, 496 ; Capel Jk Co. v. Sim’s 
Ships Composition Co. (1888), 08 L. T. 807, 809, 810 ; and Whurr v. Devenish 
(1904), 20 T. h. K. 385. Compare the Marine Insurance Ai^ 1906 (6 Edw. 7, 
c. 41). s. 20 (7): “ whether a particular representation be material or not is 
in each case a ipiestion of fact.” 

(sj As to inducement, see Armsou v. Smith (1889), 41 Ch. 1). 846, C. A., per 
liord HAliSBUBV, L.C., at p. 374, with which compare, as to inducement for the 
purposes of estoppel by iopre.sentatiou, his similar observations in lilvomenthal 
V. ford, [1897] A. C. 156, at p. 162. As regards materiality, see Revan v. 
jdums (1870), 22 L. T. 795, where, the judge having taken upon himself 
to withdraw the question from the jury, and to hold that the represeutatioii 
could not be mutorial, the court ordered a new trij^l. On the other hand, in the 
Nisi Frius case of hill v. Gray (1816), 1 Stark. 484, Lord Ellbebobuuuh, C.d.. 
ignoring the jury, ruled, as matter of law, that the supposed representatilxa 
in that case as to the ownership of the picture must have been material. 
According to the principles now accepted, this decision would presumably have 
been held wrong in banco, but there was no appeal. 

(f) See pp. 694, 695, ante. 

(a) Ill Redgrave v. Hard (1881), 20*Ch. D. 1 , 0. A., Jessel, M.R., otp. 21, is 
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though there may be cases (of very rare occurrence) in which the 
materiality is so obvious as to justify an inference of fact therefrom 
that the representee was actually induced {b), but, even in such 
exceptional cases, the inference is only a primd facie one, and may 
be rebutted by counter-evidence (c), ana, further, the fact that the 
representee does not choose to pledge his oath to the fact of. 
inducement is of itself some evidence, fit to be considered by a jury, 
tending to weaken the strength of the inference which might other¬ 
wise be so drawn (d). 

Sub-Sect. 2. —Questions of Law. 

1686. It is a question of law whether any representation is 
capable of being construed as material (e); and also, as in the case 
of any other issues of fact, whether there is any evidence at all of 
actual inducement (/). 

Sctb-Seoi'. 3 .—Matters to he considered in determining Issties.of Fact. 

1687. In determining as a fact, whether any representation was 
of a nature to induce, or did induce, the representee to alter his 
position, all the circumstances must be considered if), and, amongst 


reported to have said that the inference was one of law, but in numerous sub¬ 
sequent cases it is explained that this was a mere verbal slip, and could not have 
been intended literally, and that ho tacitly corrected it himself in later deliver¬ 
ances ; see' note (b), infra. 

(6) See Clapham v. Shtihto (1844), 7 Ileav. 146, Lord Langdale, M E., at 
pp. loO—152; ,'^mith v. Chadwick (1882), 20 Oh. D. 27, C. A., where Jessel, 
M.E., atp. 44, states the law coiToctly (“ the inference is, if ho entered into the 
contract, that he acted on the inducemont so held out; but even then you may 
show that in fact he did not so net”); Mathiasv. IWts (1882), 46 L T. 497, C. A.; 
Smith v. Chadwick (1884), 9 App. Oas. 187, affirmiiiK thedecision of the Court of 
Appeal, «wpra, per liord IIlackbukn, at p. 196; Smith v. Land and House Property 
Corjioration (1884), 28 Oh. D. 7, C. A., pw Euwkn, L.J., at p. 16; Ilnyhes v. Twts- 
den(1886), 65 L. J. (ch.)481, perNoKTU, J. ; AruiBwiv. Nnitf/i (1889), 41 Ch. 1). 
348, 0, A., per Lord IIalsbuey,’ L.C., at p. 369. In Moss A Co. v. Swansea 
Corporation (1910), 74 J. P, 351, Channell, J., seems to have inferred induce¬ 
ment as a fact from the obvious materiality of an admitted misrepresentation. 

(c) See Smith v. Chadwick, supra; Hughes v. Tvnsden, supra; and Arnison v. 
Smith, supra, at the pages cited in note (b), supra. 

(d) Smith V. Chadwick (1884), 9 App. Cas. 187, per Loid ELACtcuuBN, at 
p. 196; “ I think that the uibuual which has to decide the fact should remember 
that now, and for some years past, the plaintiff can be called on hie own behalf, 
and that, if he not so called, or, hein^^so called, does not swear that he was 
induced, it adds much weight to the doubt whether the inference was a true one. 
I do not say it is conclusive.” 

(e) In Beachey v. Brown (i860), E. B. & E. 796, it was held on demurrer that 
a certain fact, the concealment of which was complained of, could not be deemed 
material; compare Smith v. Choiiwtck {1882), 20 Ch. D. 27, 0. A.,per Jessel, 
MB., atp. 45 (“itmay be that'thc misstatement is ... so trivial that it could 
not have affected the plaintiff’s mind at all”); Bloomenthal v. Ford, [1897] 
A. 0. 156, per Lord Halsbury, L.O., atp. 162 (“a statement may be made so 
preposterous in its nature that nobody could believe that anyone was misled ”). 
In Gordon v. Street, [1899] 2 Q B. 641, C. A., the question whether the mis¬ 
representation of the plaintiff’s identity under cover of an alias was capable of 
being considered material by a jury was debated as a question of law. 

(f) See titl4*EviDENOB, Vol. XIII., p. 429. 

Ig) Bloomenthal v. Ford, supra, per Lord Halsbtiiiy, L.O., at p. 162! “in 
arriving at a conclusion upon this quq^tion of fact, like any other question 
of fact, aU the circumstances must be considered." 
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others, the character of the document in which the representation 
is contained (h), the nature of the transaction or business into which 
it is alleged that the representee was induced to enter, and the 
general or particular experience (whether arising from his profess 
sion or trade or otherwise) of the representee (i). 


.Part VII.—Alteration of Position and 

Damage. 

Shot. 1. — Alteration of PosiHon, 

Sub-Seot. 1.— In General. 

1688. In order to sustain any action or proceeding for misrepre* 
sentation, it is incumbent on the representee to establish that he 
was thereby induced; not merely to alter his mind, but to alter his 
position, in the sense indicated below {k). 

Sub-Sect. 2. —Meamng of the Expreaeian. 

1689. Alteration of position means, and means only, a change in. 
the material or temporal interests, or situation, of the representee (Q. 
This change may, or may not, be accompanied by ascertainable 
pecuniary loss or physical injury, which is damage; and where it is 
necessary to prove damage, such resultant loss or injury must be 
shown, in addition to the alteration of position itself, but other* 
wise not (m). In any case, damage is a separate and distinct issue 
from alteration of position, to establish which latter it is necessary 
and sufficient to prove that by reason of his belief in the truth of 
the representation the represontee voluntarily did something 
affecting his temporal concerns (?i). 

(A) See the caaea cited in note («), p. 671, ante^ as to prospectuses, advertise* 
ments, and the like. 

(t) Thus, in company prospectus cases, it has been considered of importance 
that the representee “ was an attorney,” whose “ knowledge of the world and 
experience must have taught him how little reliance is to be placed upon 
representations of such a nature ” {Shrewibury v. Blount (1841), 2 l^n. & G, 
476, per Tikdal, O.J., at p. 604); or “ a person well acoTiainted with dealings of 
shares in companies, with prospectuses, and Stock Exchan^ transactions” 
{BdUiira v. Tucker (1884), 13 Q. B. D. 662, per Denm.^, JT, at p, 677); or 
“ a man of business, who had himself turned lus own business into a company, 
and taken shares in other companies, and was quite constant to form an 
opinion for himself” {Smith v. Chadwick (1884), 9 App. Cas. 187, ^er Lord 
l&ACKBUnit, at p. 197); or a broker with experience of company promotions and 
undertakings {Capcl & Co. v. Sim'a Shipa Composition Co, (1888), 58 L. T. 807, 
809); or an underwriter, as distinct from an mvestor, to which twe classes of 
applicants for allotment totally different considerations apply {Baly v. Keawich 
(1901), 86 L. T. 18). , 

(4) See the text, infra. 

{1) A more change of mind, without a change of position, is not enough; 
nor is a change of position which affects solely the representee’s social, moral, 
political, or spiritual condition ; nor is a change of paity, of religious belief, of 
a club or society, or of a philosophical or scientific school of thought, and the 
like. 

(m) See pp. 705, 738, poat. • 

(n) There is a class of case in which it is not necessary to shoy that the 
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Alteration 
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Sun-SECT. Z.~Kt)}iIa of Altnalion «f Poaiiim. 

1690. A representee may act on the faith of a representation., so 
as to alter his position, in various wa,yB. He may enter into a 
contract either Tvith the representor himself (o), or with a third 
person, or class of persons (p), or the alteration of position may • 
take the form of a unilateral transaction, of a binding nature, in the 
sense that it is not revocable except with the consent of the other 
party thereto, such as a gift, licence or consent, a forbearance, or a 
renunciation {q ); or it may consist in an act, of whatever nature, 
the effect of which is to render the representee civilly responsible 
to some third person (r), or even to render him amenable to criminal 
process, if such act woirld not have constituted any offence at all 
on the assumption of the truth of the statement on the faith of 
which he committed it (s). Further, a man may physically alter 
his position by the act of using property, whether land or a chattel, 
in reliance upon a representation (express, or implied from acts 
and conduct) that the place or chattel may be used without danger (*), 
and, generally, by the doing of, or abstention from, anything which 
has a bearing on his material interests, and which he is not legally 
compellable to do, or to abstain from (a). 


Sub-Sbot. 4. —Jiurdm of Proof and Qufahvxa of Law and Fact. 

Barden ot 1691. The burden is on the representee to allege and prove that the 
proof, representor, actually or presumptively, intended him to act on the 

faith of the representation in the mannei' in which he did act, and 
it is not enough to prove even damage to the representee, unless 
it is also shown that it resulted from an alteration of position 
induced by such representation (/>). Whether there is any sufficient 


representee altered his pof-ition at fill, in the sense of doing anything on the 
faith of tho representation, uanioly, whor« he is shown to have suffeied 
inViilunfar}'physical duinngo in consequence thereof, as to which see p. 7U6, post. 

(o) See pp. 737—768, post. 

Ip) Fur illustrations, see most of the cases cited in the notes to pp. 724—737, 
post. 

(j) As to gifts, see Haygarth v. Wearing (1871), L. R 12 Eq. 320, 329; Re 
Glubb, Damfeld y. Jiogera, [1900] 1 Ch. 354, C. A. ; and, generally, title 
Qirrs, Vol. XV., pp. 419—421. As to consents to judgmonts, see title 
Judgments and Obdehs, Vol. XVIIL, pp. 216, 217. As to renunciations, see 
M*(’arthy y. Zlecatx (1831), 2 llu&s. &~M. 614, 620—623. Releases by deed and 
compromises come under the head of contracts proper; examples of these are 
^irachleld v. London, Brighton and South Coast Bail. Co. (1876), 2 Q. B. D. 1, 
and Otlbirt v. Endean (1878), 9 Ch. D. 259, 0. A. ; and see title Contbaci', 
Vol. VII., pp. 441, 444. 

(r) Adamson y. Jarvis (1827), 4 Bing. 66. 

US Bwroua v. Rhodes, ['1899') 1 Q. B. 816. 

(Q See notes (o) and (p), p. 706, post. 

a) See, generally, the oa&es cited in the notes to the text, infra and to 
pp. 708—707, post. 

_-(6) TaUerman y. Dowsing Badiunl Heat Co., [1900] 1 Oh. 1. 6, 6, 0. A. (action 
dismissed becaq^Be, though damage was caused to the plaintiff by misrepresenta* 
tion alleg[ed tu constitute a “passing off," yet “the statements complained of 
were not intended to be acted on Iw the plaintiffs, and had cot been acted upon 
by them."). The same burden of proof tie incumbent on a party setting up 
estoppel by representation ; see title Estofpsi., Vol. Xlll., p. 384, 



Part VII.— ALTERATicfti of Position and Damage. 


.705 


averment (c), or any proof (d), of such matters are questions of law. 8 i! 0 )r.,j.. 
Subject to these, and also to the principle of law that everyone is 
presumed to intend the natural consequences of his acts and of Poim on. 
statements, all matters connected with alteration of position are Qaesu^ of 
issues of fact (e). bw ud faot. 

Sect. 2. — Damdge. 

Sub-Sect. 1 .— In General. 

1692. Where the representee elects, or is compelled (/), to affirm When 

a contract which he was induced to enter into with the representor, necessAry to 
or where his alteration of position consisted in some act other than 
the entering into such a contract, and where, therefore, no question 
of rescission arises, it is essential to prove that the entering into 
the contract, or other alteration of position, resulted in damage 
cognisable by the law (g) ; and in all such cases it is of no more 
use to prove the former without the latter Cg) than it is to establish 
the latter without the former (/<). 

Sub-Sect. 2. — What constitutes Actionable Damage. 

1693. The only damage of which the law takes cognisance, in an What 
action for misrepresentation, is actual and temporal injury, that is, 

some loss of money or money’s worth, or some tangible detriment indud^ 
capable of being quantified and assessed. It does not include 
mental distress, unless accompanied by physical effects, nor mere 
loss of social advantages to which no money value can be attached (i). 

It includes, firstly, loss arising out of a contract entered into on 
the faith of the representation, being the difference between what 
is paid and payable, and the lesser value (if it be lesser) of what is 
received and receivable thereunder (/c) ; loss of money paid to a 
third person, or to the representor himself (0; loss of profits, 
appointments, or earnings (m ); or the equivalent in money of any 


(c) Helm y. Kemble (1869), 7 C. B. (N, s.) 200 ; Salaman, v. jrarner (1891), 65 
L. T. 132, 0. A. 

(d) See, geuerully, the cases cited in the notes to the text, tn/ra and to 
pp. 700, 707, post. 

(e) See the same cases, and also those cited in the notes to p. 690, ante. 

(/) As to the circiunstances lu virtue of which a repiesentee is compelled to 
adhere to a coutrant which he otherwise might have rescinded, see pp, 749—752, 
post. 

(g) As defined in the text, tufra. 

(A) See note ( 6 ), p. 704, ante. 

lO Chamberlatn v. Jiogd (1883), 11 Q. B, D. 407, C. A. (a case of slander 
not actionable except on proof of actual damage, and therefore lu point on the 
question now under discussion), it was held amongst other thin^, that the loss 
m a chance of election to a social club did not amount to such mimage in law i 
and see title Libel and Sl.^i>£r, Vol. XVIII., pp. 730 et eeq. 

(A) The principles on which the damages are computed and quantified are 
dealt with at pp. 732—736, post. The topic now uhder discussion concerns only 
Uie qualities and legal constituents of damage. 

(l) Moneys paid to the representor himself are usually sued for as money 
had and received (see title Contract, Vol. YIL, p. 485); but they may also be 
treated as damages, though the amount is liquidated (Kettleivell v. Refuge 
Assurance Co., [1908] 1 K, B. 545, 660, C. A,). 

(m) Barley v. Wafford (1846), 9 Q. 197 (loss of profit on a design for silk 
httndxerchiefs); Denton v. Great Northern Rail. Co. (1866), 5 £, & B 860 
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' IBbot. 2. 
Damage. 
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dflBtraction of, or injury to, property; or any expense, or detriment 
of any kind, which admits of pecuniary computation (n). 

Secondly, the damage may consist in the personal and physical 
injury which results from doing some act on the faith of either an 
express representation (o), or a representation implied from conduct, 
as in the “invitation” and “trap” cases, which, though usually' 
treated under the head of negligence, might, it is conceived, with 
equal or greater propriety be dealt with as illustrations of 
misrepresentation (p). 

Lastly, where a representee is induced by fraudulent misrepre¬ 
sentation to believe a certain state of things to exist, or a certain 
thing to have happened, and the misrepresentation is of such a 
nature that the mere making of it to a normal person who believes 
it, is calculated to, and does, produce not merely mental distress, 
but consequential physical and personal injury, then, though he 
does nothing, but only suffers something by reason of his belief in 
its truth, his bodily suffering is damage of which the law takes 
notice in an action founded on such misrepresentation (g). 


Oansal 
connection 
between the 
damage and 
the represen- 
tetton. 


1694. In every case where it is necessary to prove actionable 
damage of the nature indicated, it is further incumbent on the 
representee to establish a causal conne(;tion, as distinct from a 
relation of mere sequence and succession, between it and the 

(miseing an appointment); Burrows r. Rhodes, [1899J 1 Q. S. 816 (loss of pay 
and earnings and capacity to earn). 

(n) As to loss 01 property by reason of the fraudulent misrepresentation, see 
Mullett V. Mason (1866), L. K. 1 0. P. 659 (loss of cow from cattle plague, and 
of other cows with which it was placed, and which became infected with the 
same disease). As to expenses, see Barky v. Walford (18'16), 9 Q. B. 197 (where, 
in addition to his loss of profits, the plaintiff was put to trouble and expense iii 
making inquiries and communicating with the parties falsely represented to be 
tile registered owners of the design); Aftlne v. Marwood (1855), 15 0. B. 778 
(expense of fitting up a vessel); Rtthardson v. Stivester (1873), L. R. 9 Q. B. 
34 (time and mouey spent in going to see tho farm advertised); Wilkinson v. 
JDoionton, [18971 2 Q. B. 57 (expense of railway fares, mfer aha) • Burrows v. 
Rhodes, supra (fees paid for surgical operations); Prdty v. Chdd (1902), 71 
Ij. J. iK. B.) 512 (expense of sinkuig a well). 

(o) The following are examples of jihysical injury resulting from the use of 
a chattel, or of land, the qualities or condition of which had been misrepre¬ 
sented:— Levy T. Lam/ridge (1838), 4 M. & W. 337, Ex. Oh. (a gun); Loun~ 
neid v. Holliday (1851), 6 Exch. 761 (a lamp); Burtsal v. Bianchi (1891), 
66 L. T. 678 (illness caused bv taking a house with defective diains). in tho 
last two cases the plaintiff failed on other grounds. 

(p) For illustrations of this type of case, see title Nboligenoe. Li Blalx- 

more v. Bristol and Exeter Bait. Co. (1858), 8 £. & B. 1035, where it was alleged 
that the defendants, by placing a crane on a particular spot, had " professed to 
the public”'that it might saroly bo used by consignees of goods, the whole of 
the Judgments are based on the hypothesis that the action was capable of being 
maintained as one of deceit; see the observations on this case in Heaven r. 
Pender (1883), 11 Q. B. D. M3, 0. A.., per CoTTOir and Bowen, L.JJ., at p. 516. 
That cases of this descriptitAi may be regarded as cases of misrepresentation 
appears to have been the view, or a corollary from the view, expressed in 
Mortk Eastern Rail. Go. {Directors efc.) v. Wanless (1874), L. E. 7 H. L. 12, per 
Lord Oaiehs, L.C., at p. 15 (“ it appears to me that the circumstance that the 
gates at this level crossing were open at this particular time amounted to a 
statement, and a notice to the public, that the line at that time was safe for 
croBsing ”). „ 

(j) Wilkinson y. Doumton, [1897] 2 Q. B. 67, 
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misrepresentation. It is not every false statement \rhich in fact 
produces damage which is actionable (r). The damage must be 
shown to have been the natural and probable consequence, in the 
ordinary course of events, gr in the special circumstances of the 
case, of the misrepresentation being believed and acted upon or (in 
• the last of the above-mentioned classes of damage (s) ) of its being 
believed (t). ’’Vhere this connection is not made out, the representee, 
though he may prove that he did in fact sustain the damage alleged 
by reason of his belief in the truth of the misrepresentation, must 
fail (m) ; where it is made out, he succeeds (a). He is also, however, 
entitled to succeed if he is in a position to allege and prove that 
the representor in fact intended the precise kind of damage which 
resulted, and, in that case, the question whether such damage was 
the natural and probable result of the misrepresentation is, as 
against the representor who so intended, wholly immaterial (6). 

Sub-Sect. 3 .—Btmhn of Proof and Questuma of Law and Fad. 

1695. All questions of damage are questions of fact, the burden 
of establishing which is upon the ropresentee (c) ; subject to the 
following, which are questions of law, namely (i.) whether there is 
any evidence of the alleged damage having been sustained at all; 
(ii.) whether, if sustained, the alleged damage amounts to what the 
law regards as such ; (iii.) whether there is any evidence that such 
damage was in fact caused by the representee’s belief in the truth 
of the misrepresentation; and (iv.) wliether the proved damage was 
the natural and probable, or (as the case may be) the actually 
intended, consequence of the misrepresentation {d). 


(r) liarlfy v. Walford (1846), 9 Q B. 197, 209. 

(s) See tho text, anpra, 

(t) See, gonorully, title Damages, Vol. X.,pj). 310—31.3,317—322 When the 
damage alleged or proved in any case of iniHreproseiitation, or other tort, is 
described as “ too remoto,” nothing more is meant than that it is not the 
natural or probable result of the injury. So also, when it is said, oa it was in 
Barry v. Crnshey (1861), 2 John. & II. 1, per Wooi), V.-O., at pp. 23, 24, thattho 
misrepresentation must be the “ direct” or “immediate ” cause of the loss or 
injury, these expressions (not very felicitous ones) nro intended to indicate no 
moi e than tho existence of this natural connection and causality, as appears 
from Andretvt v. Mackford, [1896] 1 U. B. 372, 0. A., per Lord Esuer, M.K., at 
p. 378: “the jury has found that the natural consequence of the publication in 
the newspaper was that the plaintiS should buy shares; and, if so, tho inj ury 
received by the plaintiff was the immediate, and not the remote, consequence of 
the representation thus made.” 

(ti) Colima V. Cave (1860), 6 IT. & N. 131, 134, Ex. Ch.; Barry v, Croskty, 
tupra (demurrer allowed); Daskwood v. Jermyn (1879), 12 Ch. D. 776 ; Ajello v. 
Woraleyt [1898] 1 Ch, 274, 281—283. 

(a) Polhtll V. Walter (1832), 3 B. & Ad. 114, 123, 124; Barley v. Walford, 
supra, at pp. 206—209; Mullett v. Mason (1866), L. B.’ 1 0. P. 5.59, .563, 664; 
WiVtinaon v. Darumton, [1897] 2 Q. B. 57, 59. 

(&) In Andrews v. Moekford, supra, there was abynd^nt evidence of such an 
actual intention. 

(c) Paaleyy. Freeman (1789), 3 Term Eep. 61, per Buleeb, J., at p. 66, pur- 

f iorting to cite, though the citation is not quite accurate, the propositiou of 
Ibokb, j., in BaiJy v. Merrell (1615), 3 Bulst. 94, at p. 95 (“fraud without 
damage, or damage without fraud, gives no cause of action; but when these 
two concur, an action lies”); Smithy, Chadwick {ISSi), 9 App. Caa. 187, 193, 
196. • 

(d) Vernon V. Kt^a (1810), 12 East, 632, 638; affirmed (1813), 4 IQaffht. 488^ 
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Part VIII.—Who are deemed Parties to 
the Representation. 

Sect. 1. —In General. 

1696. In any proceeding in which misrepresentation is set up, 
Parties to the the only person liable is the representor, or one whom the law deems 
* such, and the only person entitled to relief is the representee, or 
one whom the law deems such, subject to the rules of procedure as to 
the transmission or devolution of such liability and title respectively, 
by reason of death, marriage, insolvencj', assignment, and the 
like(c). It is necessary, therefore, before discussing in detail the 
various remedies and forms of relief available to the representee 
against the representor (/), to ascertain precisely who are the 
persons who are considered in law to come within these several 
designations. 


Bbot, 1. 
In General. 


Sect. 2. — The Representor. 
Sun-SEcr. 1 .—Genoal Stafemi‘nt of Rtiftf. 
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1697. The following is a general statemt at of the rules for deter¬ 
mining what persons are deemed representors. In the first place, 
only he who actually made the representation is liable for its con¬ 
sequences, if there was no principal nor partner on whose behalf he 
purpotted to make and made it; but, if there was, then such 
principal or partner is deemed the representor, or one of the two 
representors, as the case may be (g). Secondly, an agent who has 
a co-agent, or who is a sub-agent, does not, merely as such, make 
such co-agent, or the intermediate agent, as the case may be, liable 
as a principal (/i). Thirdly, whore il is necessary to establish fraud, 
an innocent principal is liable for the fraud of his agent, and for 
this purpose it makes no diilerence that the principal is a corpora¬ 
tion (i). Lastly, all who concur in making any false representation 
are jointly responsible, and, if it was fraudulent also, are jointly and 
severally responsible, to the representee for the consequences (/c). 

Sub-Sect. 2. —Principal Liable for jigenfs Act of Misrepresentation. 

1698. Any person by whose express or implied authority a 
i^epresentation purported to be and was made is accountable to the 


Ex. Ch.; Eastwood v. ‘Sain (1858), 3 H. & N. 738; Bear y. Stevenson (1874), 
SOL. T. 177, P. 0.; ClydesdaU Bank v. Paion, ^896] A. 0. 381, 397, 398; 
TaUerman v. Dowsing Radiant Heat Co., [1900] 1 Oh. 1, C. A. ; Stevens v. Ifoare 
(1904), 20 T. L. II. 407,409. * 

(e) For a reference to these rules, see pp. 735, 758, 758, post, as to actions for 
dalnages, proceedings for rescission, and aflBnnative defences respectively, 

(/) 8w pp. 724—768, post. 

9) See the text, infra. 
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representee, if it should turn out to be false, in any proceedings for S*ot. 2., 
rescission or analogous relief (/). For this purpose the agent’s act TheJtepre* 
of misrepresentation is the act of his principal {m). Where the action sentor. 
is for damages, and fraud„therefore, must be proved, different con- 
siderations arise, which are discussed later (ji). But in an action rules in 
of contract, which an action for rescission is, proof of such express actions for 
or implied authority, without reference to the knowledge, belief, or ^reSiol 
other state of mind either of the agent or of the principal, is enough 
to entitle the representec to proceed against the principal (o) ; where 
there is no such proof, he fails to render the alleged principal 
liable (p). If the alleged principal, in any such case, is hold not 
to have been a principal, the alleged agent, who actually made the 
representation, renniiuH, as he always was from the first, liable. 

Conversely, where the alh'ged principal is held to have been such, 
the agent escapes (f/), for the contract which is sought to be avoided 
was not made with him, but with the principal (r). 

Sub-Sect. .1. The PnBiiionof Co-aqrntsavd Finh’aqcnts, 

1699. One of several agents of the same principal does not, as Co-agenta, 
such, by any representation lie may make, render his co-agent 
liable to the represontee (s). Home c'^prcss authority in hdc re. 
must be shown, if this result is to follow (t). 


(J) The person in quo'ition may l)o either a principal or a partner (for 
partuei^lnp is only a branch of the law of agency), and he may be so for 
general buainesg purpose.^, or only for the pur^iuso of the particular adventure 
or transaction. As to tho various clasaoa of aijents, see title Aoenoy, Vol. L, 
pp. 152, lo3. As to pattnors, see title PAUiNEnsuiP. Tho same principles 
apply to estoppel by reiireaentatim : see title fOsTOPPEi,, Vol. XIII., pp. 385, 
380. 

(m) And is properly so pleaded, oven when tho r^resentation was 
fraudulent; see JJanoicIc v. Kngltsh Joint Stock Bank (1867), L. B. 2 Exch. 259, 
2(56, 267, Ex. Oh. 

(a) See pp. 710 et sej., poif. 

(e) As in Karberq's Case, [1892] 3 Oh. 1, 13, C. A. In Lurgan's (Lord) Case, 
[1902] 1 Ch. 707, the company would have been held liable, on the principle of 
the last case, but for the fact that the applicant had disabled himself from 
relying on the point (see ibid., at pp. 709, 710) 

( p) As in New Brunswick and Canada Railway and Land Co. v. Conyheare 
(1862), 9 H. L. Cas. 711; Western Bank of Scotland v. Addie, Addie v. Western 
Bank of Scotland (1867), L. K. I So. & Div. H5, 166—168 ; Thorne v. Heard 
and Marsh, [1895] A. C. 495, 602, 506. 

(g) Eaglesfield v. Londonderry (Marquis) (1878), 26 W. E. 540, H. L., per Lord 
Blackbuba', at p. 541, disagreeing to this extent with certain expressions used 
by JxssEL, M.E., in the court appealed from, S. C. (1876), 4 Ch. D. 693, 0. A., 
though agreeing with tho decision itself: " it seems to me that, neither at law 
nor in equity, is an agent personally liable upon a contract by which ho, 
within the scope of his authority, renders his principal liable, though it is of 
course otherwise in the case of a tort.” 

(r) Accordingly the practice, formerly not uncommon, of joining solicitors 
and other agents as defendants in actions for iftisrepresentatiou for the mere 
purpose of Staining discovery or making them liable for costs is disapproved 
by the court; see Barnes v. Addy (1874), 9 Ch. App. 244, 255 ; BursiaJl v. 
Bey/us (1884), 26 Oh. D. 35, 40, 41, 0. A .; Mathias v. (1882), 46 L. T. 
497, 502, 0. A. 

(«) ITetr V. BeU (1878). 3 Ex. D. 238. 246, 247, 248, 250, 0, A. ; Re Oenham 4 
(?o, (1883), 25 Ch. D. 752, 764, 766.* 

($) Cargill v. Bower (1878), 10 Gb- D. 602, 618, 614. 
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1700. A Bub-ageni; may render the ultimate principal liable, if 
the proved circumstances of the case are such that the ultimate 
principal and the intermediate agent must be deemed to have 
intended and agreed that the latter should, or might,' appoint a 
substitute for the purpose of discharging m his stead, and on behalf 
of the former, duties including or involving the making of repre¬ 
sentations of the character of that sued upon (a). Otherwise, direct 
intervention and express authority of the ultimate principal must 
be shown by evidence(6). 

Sub-Sect. 4. —T^e Liabihti/ of Principal and Agent respectively for 
PravdnUnt Misrepresentation. 

1701. In the case of a fraudulent misrepresentation in respect of 
which relief is sought in damages, there are involved the distinctive 
characteristics not only of tort, as contrasted with contract (c), but 
of a state of mind, as opposed to the mere act of making the state¬ 
ment. With one exception (d), however, the rules which determine 
the responsibility of principal and agent respectively for the act of 
misrepresentation apply equally to the question of their respective 
liabilities for the guilty knowledge which makes that act fraudulent. 
It is now well established, though all these propositions were at 
different times either doubted or distinctly dissented from, that 
there is nothing in fraud to differentiate d from any other tort, 
and, therefore, that a man may have implied authority to make 
a fraudulent misrepresentation, and thereby render his innocent 
principal or partner liable as a representor (e); that agent and 
principal are one person in Jaw, for the purpose of not only all the 


{a) Be Biisache v. Alt (1878). 8 Gh. ]>. 28G, 810, 311, C. A. 

{b) Such intervention and express authority weio established in Pmoell and 
Thomas V. Ecan Jones <fe Co., [1005] 1 K. B. 11, 17, 18, 20, 22, 23, G. A. 

(r) See pp. 724—737, post, ^ich are concerned with misropresentetion in its 
aspect as a tort, as contrasted witli pp, 737—753, post, which deal with it as a 
ground for rescission of contracts. 

(rf) See p. T12, post. 

(e) Blair v. Brownley (1847), 2 Ph. .‘}54, 359—361 ; Re Royal Bnttsh Bank, 
Ex parte Brocku'ell (1857), 26 L. J. (cird 855, 856; Udell v. Atherton (1861), 7 
H. & N. 172, per PoLuooK, O.B, and Wilde, B., Martin and Bbamwell, 
BB., dissenting; Barwick v. English Joint Stock Bank (1867), L B. 2 Exch. 
259, Ex. Ch., per WiLLES, J., at p. 265 (“with regard to the question 
whether a principal is answerable for the aqts of his agent in the rourso of his 
master’s business, and for his master’s iMnedt, no sound distinction can be 
drawn Irotween the case of fraud and the case of any other wrong. The 
general rule is, that the master is answerable for every such wrong of the 
servant or agent as is committeil in the course of llio service, and for the 
master’s benefit, though no express command or privity of the master be 
proved”); Mackay v. Cjommorcial Bank of New Brunswick (1874), L. E. 6 P, 0. 
394,410—413; Ludgater v. Zore (1881), 44 L. T, 694, C. A.; and see titles 
Agency, Vol, I., pp. 213 et seq.; Master and Servant, p^248 et seq., ante. 
The dictmi to the contrary effqct in Wilde v. Gibson (1848), 1 H. L. Gas. 605, par ^ 
Lord OAMrBKi.L, at pp. 632, 633, was dissented from in Heyncll v. Sprye, Sprya 
V. Beyndl (1852), 1 De O, M. & G, 660, 0, A., per IfMOHr Bruce, L.L, at 
pp. 683, 684, and in Udell v. Atherton, supra, per WiriDE, B., at pp. 181, 182, 
and is clearly not now accepted as law, if it ever was. As to the responsibility 
of an innocent member of a firm for the fraud of his guilty partner, see ^ 
Collie, Ex parte Adamson (1878), 8 Ch. D. 807, 820, 0. A.; and see, generally^ 
title PARTNEBsmr. * 
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acts of the body, but also all the states of the mind, which go to 
make up a fraudulent misrepresentation, and that it is immaterial 
who had the guilty knowledge, and who made the false statement, 
so that, where the one did not make the statement, and the other 
had no guilty knowledge, instead of neither being liable as repre¬ 
sentor, as was once thought (/), both are so liable (g) ; that if the 
misrepresencation was made for the intended benefit or in the 
supposed interests of the principal, such principal is responsible, 
as a representor, whether in fact he benefited thereby or not (/i) ; 
and that, for all the above purposes, a corporation, or other artificial 
person, or unincoporated or q^Mcrsi-corporate body or society, is in 
no other position than an individual (i). 

(/) Cornfoot v. Ftwk-e (1840), 6 M. & W. 3S8. It has always been a matter 
of some doubt what it was that this case was actually intoudod to decide; see 
the observations of Lord Ualssuky cited in note {</), infra. So far, if at all, 
as it was intended thereby to lay down the proposition that, where the principal 
did not personally make the misiopieseutatioii, though he possessed the know¬ 
ledge which, had he made it, would have rendered it fraudulent, and the agent 
had no such knowledge, though he made the luisrepi’esentation, neither is 
liable, the case is no longer of any authority ; see note (g), infra. 

(g) Pearson (S.) (f: Son, Ltd. v. Dublin Corporation, [i907] A. 0. 351, where 
Lorn LoREBUiiN, L.C., at p. 3,44, lays down that “ the principal and agent are 
one, and it dues not signify which of them made the incriminated statement, or 
which of them had the guilty knowl<*dge,” a proposition concurred in, and 
repeated iii almost identical teiiuH, hy Lord IIalsuury, ibid., atpp. 358,359, after 
first making the following observations ut pp. 357, 358, on Cornfoot \. Fow/ee, 
supra “ If it was supposed to decide that the principal and agent could be so 
divided in responsibility that—like the schuolboy’s game of ‘ 1 did not take it,’ 
‘ 1 have not got it’—the united principal and agent might commit fraud with 
impunity, it wt)uld bo quite new to our jurisprudence. Ouo of the learned 
judges who decided Cornfoot v. Foivke esphuned it by saying that it was only 
decided on a point of jjleudiiig, and another by saying that it was attempted to 
add a term to a written contract which was not in it. Whether these weio 
satisfactory reasons 1 do not caio to inquire. It is enough to say that the (‘ase 
is not law if it is suppo.-cd to utEnn the proposition to which I have refoned.” 

(A) The Privy (-'onncil in Maekay y. Commercial Bank of New Brunswick 
(1874), Ij. R. 6 V. C. 394, left this point open (soei5tf/.,atp. 416), but it lias since 
been decided that tho expression “ lor tbo master’s licnont,” which is made use 
of by the Exchequer Ohumbor in enunciating the proposition cited in note (e), 
supra, means only “tor the intended benefit of the master,” or “in his 
supposed iiitorests” {British Mutual Bauling Co. v. Charnwood. Forest Bail. Co. 
(1887), 18 Q. E. 1). 714, 717, 0. A,; see also Swift y. Jewsbury (1874), L. R. 9 
Q. B. 301, 312, 313, Ex. Ch,; Pearson {S.) <{• Son, Ltd. v. Dublin CorporaiiOH, 
supra (whore the defendants were not a trading body); Malcolm, Brunker Co., 
Ltd. y. Waterhouse if; Sons (1908), 24 T. is. E. 854; Lloyd v. Grace, Smith iD ('o., 
[l911] 2 K B. 489, 607, (J. A.). 

(») Banyer y . Great Wislern Rail. Co. (1864), 6 H. L. Cas. 72, 86, 87 ; Mackay 
y. Commercial Bank of New Brunswick, supra, at pp. 413, 415, where it is 
pointed out that the dtcia in Western Bank of Scotlaml v. Aildie, Addie y. 
Western Bank of ScoBand (1867), L. B. 1 So. & Div. 145, per Ixurd Chelmsford, 
L.O., at p. 168, and per Lord Cranworth, at pp. 166, 167, to the effect that, 
though a fraudulent misrepresentation of any of its agents is imputable to a 
corporation for the purpose of rescission, it is not so imputable for the purpose 
of an action for damages, wore wholly unnecessary to the decision of that case, 
opposed to principle, and oiighl not to be accepted; and, further, that in express¬ 
ing this personal opinion. Lord Cranworth was departing from the proposition 
he had himself laid down in Ranger v. Great Western Bail. Co., supra, which 
latter was sound and was approved and followed. In most of the other cases 
cited in the notes to pp. 709, 710, apte, the text, supra, and to pp. 712, 713, post, 
where a corporation was defendant, it was not thought possible even to raise the 
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Sbot. S. 1702. The exception above referred to is that, as already indi- 
TbeBemre* cated (k), in cases of fraudulent misrepresentation, both agent and 
■entor. principal may be deemed representors, or rather components of a 
Dnity^ person who, in contemplation of law, is,on6 representor ; whereas, 
prindpaland in cases of innocent misrepresentation or actions , to rescind a 
Agent for contract induced by misrepresentation, ^^hether fraudulent or 

ii»ndukn°/ innocent, it is otherwise (1). It has, indeed, been suggested that 

but not ’ in the former class of case a person who, after his alleged agent 

Innocent, has made the fraudulent misrepresentation, intervenes and adopts 
benefit of it, cannot, by reason of that circumstance alone, 
be held liable as a representor, or an accessory after the fact (m); 
but this view is erroneous, and it is now clear that such a person 
may be held so liable by ratification or adoption («). 

Sub-Sect. o.-^Implied AnthoriUj. 

When 1703. A man is deemed to have the implied authority of another 

authority ia to make the representation which, being false or (as the case may 

imphed. fj-audulont, Is to reudor that other answerable for its 

consequences to the ropresentee, when it was, and purported to be, 
made in the course, and within the scope, and for the purposes, of 
his service or employment, or, where it is a case of partnership, of 
the partnership business or undertaking (o^. In applying this rule, 
the nature of the service, employment, business, or undertaking 


point in argument, and in no case, except thoHe above referred to, is there to be 
found even n dtftu.n in its favour, though, in raference to “a statutory corporate 
body," Bowen, L. J., in Bnltah Mutual Baninny Co. v. Ohamumd Forest Rail. 
Co. (1887), 18 Q. B. D. 714, C. A., at p. 719, expressed a desire to reserve his 
opinion as to whether such a body “could in any cose be liable in an action 
for deceit beyond the extent of tno boneiits they had reaped by tho fraud.” 
One of the things decided in that case was that a corporation cannot be made 
answerable for any fraudulent misrepresentation of their oflioer “ by which they 
could not be bound ”—becau«>e of the statutory limitation of their powera— 
“ if they had actually authorised him to make it,” and this, therefore, is 
only an appaient, and not a real, exception to the inle stated in the text, supra. 
As to the general liability of corporations in tort, see title Uobpokatioks, 
Vol. VIII., pp. 38fi et sell. As to the liability of owasZ-corporations, or unin¬ 
corporated associations or bodies of persons, foi the torts of their agents, see 
JtncL V. Williams (1858), 3 H. & N. 308 (improvement commissioners); 
Whttehouse v. Fellowes (1861), 10 C. B. (n. s .) 765 (trustees of a turnpike road): 
'I'aff Vale Railway v. Amalgamated Society of Railway Servants, FlDOl] A. 0. 
426, jper Lord IIalsduby, L.C., at p 436 (triido unions, the liability of which 
associations, however, has since been abolished by statute ; see title and 

Trade Unions). As to the liability of the Urowu (which is a corporation sole), 
or of a servant of tho Crown, for the wrongful acts of its servants, or his fellow- 
servants, as the case may be, see titles Agency, Vol. 1., pp. 213, note (/), 
224, note (*); Constitutional Law, Vol. VI., p. 415. 

(A) Faglesfeld v. Londonderry (Marquis) (1878), 26 W. II, 540, 641, H. L. 

(l) See p. 709, aide. 

(m) HooU V. Speak, [1904] 2 Oh. 732, per Kekewich, J., at pp, 735, 736. 
Tho view there expressed is cltarly not law, being directly in the ^th of the 
authorities, none of which were cited to tho learned judge, and particularly 
Wt^on V. Turnmn (1843), 6 Man. & G. 236, 242, cited and approved in Keighley, 
Maxsted & Co. v. Durant, [1901] A. 0, 240, 246, 247. 

(m) See notes (s) and (t), p. 713, post. 

(o) Rarwickv. English StocJc Joint Rank (1817), Ii. E. 2 Exoh. 269, 266, Ex. 
Ch.; see also title A gency, Vol. 1., pp 164—108; and as to the impf.^ed authority 
of partnera, see title Partnership. * 
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must first be proved; and the question then is whether making Bmt. 2 . . 
representations at all is within the class of acts incidental thereto, The Bepre* 
and, if it is, the farther inquiry may become necessary whether the sentof. 
particular representation sped upon belongs to the class of repre¬ 
sentations which the alleged servant, agent, or partner is, in virtue 
of his service, emplo3niient, or the nature of the partnership busi¬ 
ness or adventure, employed or authorised to make(p). If the 
answer to both these questions is in the affirmative, the principal 
is a representor, and liable as such ; if the answer to either is in 
the negative, he is not(^)f Further, if the misrepresentation, 
though within the scope of the agent’s employment, is proved by 
the representor to have been in fact made both with the object and 
result of serving his private ends only, and not those of the alleged 
principal at all, such alleged principal is not a representor (r). 

1704. Whether for the purposes of proceedings to rescind a con- Ratification 
tract or for the purposes of an action for damages, a man may estoppel, 
become liable as princiijal for the miHropresentalion of another by 
adoption or ratification (s), and by estoppel (t). 

SUB-yncT. 6 .—Liahiliiy of Joint JiepreseHton. 

1705. Where two or more persons are joint contractors under a .Joint liability 
contract induced by a misrepresentation made by them, or on their sen^M^for 
behalf, and it is sought to avoid such contract, all such persons are purposes of 
deemed joint representors, and, as such, jointly responsible to the resciBsion. 
representee in any proceedings instituted for that purpose, and 

each of them is accordingly, on payment of his share of any liability 
consequential upon rescission, entitled to indemnity or contribution 
against any of the others who, being solvent, has paid nothing or 
less than his share, as in the case of any other action of 
contract (a). 

(p) In Lynde v. Anylo-Italian UompSpinnuiy Co., [IB96] 1 Ch. 178, Roubr, J., 
at pp. 182, 183, giveu u useful classificntiun of the hinds of ucts which, 
according to the doctrine of implied authority, will render a company liable for 
znierepreseutations in a prospectus, and this uliibHiiication can easily be adapted 
so as to admit of a general application. As to the different classes of agents, 
see also title Agenct, Yol. 1., pp. lo2, 1J3; and see, further, title Mastkk 
AND Sekvant, pp. 248, 252—264, ante. 

(y) The representee failed to establish the allegation of implied authority in 
the following cases:— Burnet v. Pennell (1849), 2 II. L. Cas. 497, 019, 520; 

Wheeltm\. Hardtaty (1867), 8 E. & B. 232, 260, 2(58—274, 301, 302, Ex. Ch.; 

Re Nofrthumherlaud and Durham Diatrut Banking Co., Ex parte Bigge (1858), 28 
L. J. (OH.) 50; Re Liverpod Borough Bank, Duranty's (7osc(1858), 26 Beuv. 268; 

Be National Patent Steam Fuel Co., Ex parte Worth (1859), 28 L. J. (CH.) 589 ; 

Be Royal British Bank, Ex parte Frowd (18G1), 9 W. R. 328 ; New Brunawidi 
and Canada Railway and Land Co. y. Conybeare (1862), 9 li. L. Cas. 711; 

Newlanda v. National Empioyera’ Accident Aaaottation (1865), 64 L. J. (tt. B.) 

428, 430, 431, 0. A.; Lynde v. Anglo-Italian Hemp ginning Co., mjtra, at 
pp. 184, iso ; Biggar v. Rock Life Assurance Co., [1902J1 K. B. 516, 524, 625 ; 

Hoole T. Spealt, [1904] 2 Ch. 732; M'MilUxn y. fLccidewt Insurance Co., [1907J 
S. 0. 484; Hindu v. Brmm (1908), 98 L. T, 791, C. A. 

(rj p. 732, post. 

{a) Hoole y. Speak, supra, at pp. 735, 736 (so far as regards contracts only); 
and see title A(}enct, Vol. I., pp. 173—181. 

(f) Wright V. Crookes (1840), 1 Scott (n. b.), 685, 698, 699, Ex. ,Ch.; and 
see titles Agency, Vol. I., pp. 108, 159; Estoppel, Vol. XIII., pp. 390—392. 

\a) See title Contract, Vol. VII.T pp. 471, 472. 
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MlSREPRfiSBN'tAfroQf AND FraUD. 

1706. Where, however, a mierepreBentation, having been made by 
more than one person, was fraudulent, and the action is for damages, 
all those who concurred in the fraud are, as in the case of any other 
tort, both jointly and severally answerable in solido to the repre¬ 
sentee (b); and, since all are tortfeasors, none of them has any 
right of indemnity or contribution against any of the others (c). 

Sub-Sect. 7. —Burden of Proof and Queatioiia of Law and Fact. 

1707. The burden is on the representee of establishing that the 
representation was made by the person charged as representor, 
or, where he is not alleged to have personally made it, with his 
authority (d). Where either personal representation or expfess 
authority is relied upon by the representee, the questions whether 
the alleged representation was made, and whether such express 
authority was given, are questions of fact {e), subject to the question 
of law whether there is any evidence in support of either allega¬ 
tion. Where, however, implied authority is relied upon, though, 
subject as above (/), it is a question of fact what the nature and 
terms of the employment or business were in the particular case, 
or what were the duties of the alleged agent (g), it is a question of 
law whether from the proved or admitted facts in relation to these 
matters the authority is to be implied (h). 

Sect. 3.— The Represevtee. 

Sub-Sect. 1 .—ht (Jenoral. 

1708. A representee in law includes the following:—(i.) Any 
person to whom the representation was physically and directly 
made, or any principal or partner of such person ; (ii.) any speeilio 
person, not coming within the above description, but wiiom tho 

(y Cullen V. Thomson's Trustees and Kerr (1862), 4 Macq. 424, 432, 433, 
H. Ij. ; Swift Y. Winterbotham (1873), L. E. 8 Q. B. 244, 254 (the stihfioquent 
reversal of the actual decision by tho Exchequer Chamber, suh nom. Swift v. 
Jewshury (1874), Jj. E. 9 Q li. 301, lefti this statement of the law uniinpeacheJ); 
Phosphide Sewage Co. v. llartmotd (1877), 5 (Jh. I). 394, 456, 0. A.; Re Collie, 
Kx parte Adamson (1878), 8 Ch. 1). 807, 819, 820, C. A.; and see title Com¬ 
panies, Vol. V., p. 139, 

(c) Merryweather v. Nixan (1799), 8 Term Eop. 186; Adamson v. iTma's (1827), 

4 Eing. 66 ; Palmer v. Wick and Pulieneytown Steam Shipping Co., [1894] A. C 
318 ; The Englishman and The Amtralin, [1895] 1’ 212, 216—219. 

(d) See, generally, the cases cited in the notes to pp. 708—713, ante. 

(r) See, generally, the same oases. 'In Ludgater v. Love (1881), 44 L. T. 694, 
C. A., at each of the two trials it was left to the jury to say whether the father 
liad authorised his son to make' tho statement which he did. 

(/) Thorne v. Heard and Marsh, [1895] A. 0. 495, 502. 

(y) In Newfanda v. National Ev^ployere’ Accident Associaticn ^885), 64 L. J. 
(q. b.) 428, 430, 431, 0. A., it was pointed out that no “ practice or regular 
course of business” had been established by evidenoe to support the allegation 
that the secretary had authority to make a statement of the Kind which he had 
made, and that, in the absendb of such evidence, it was a conclusion of law that 
no such implication of authority could be mode. So iu British Mutual Banking 
Co. V. Chamwood Forest Bail. Co. (1887), 18 Q. B. D. 714, 716—719, 0. A., the 
jury found that the seoreta^ of the company had been held out as a person to 
answer inquiries, but the Court of Appeal held that, from the whole of the 
proved and found facts, no authority could be inferred in law. 

(fi) Mackay v. Commercial Bank of NewtBrwMwitk (1874), L. B. 6 P. 0. 394, 
415, 416, and the oases cited in note (;), mpra. 
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representor, either actually or in contemplation of law, intended 3. 

the representation to reach and influence; and (iii.) any individual The Rapre* 
member of the public, or of a class, who has acted upon a repre- sentee.* 
sentation addressed to such^public or class (i). 

^ Stjb-Ssct. 2.— The Person to v'hom the Representation was made, or hie 

Prinripal or Partner. 

1709. The first description of representee is the simplest of all. Peison to 
If a representation is made individually and exclusively to A., whom rcpro- 
with no other person in contemplation, A. is obviously the sole 
representee. It is equally plain that if it is made to A., with know- priDcipal or 
ledge on the representor’s part, that A. is merely the agent of B. partner, 

to receive and transmit it to B., or that he is the agent, for that 
purpose, of someone who, though undisclosed at the time, after¬ 
wards turns out to be B., the only representee is B., A. bein^ the 
mere messenger or medium through whom the representation is 
conveyed {k). On the other hand, the representation may be made 
to B. through A., but with the intention that A. shall also be 
influenced and act upon it, as where the representor knows or 
believes that B. is A.’s partner or joint-contractor or associate 
in the business wdiich it is to bring about, in which case either A. 
or B., or each of them, if either, or each, acts upon the faith of the 
representation, is deemed a representee {1). 

Sub-Sect. Z.—Any Person to whom the Representor intmdeil the Representation 

to he passed on, 

1710. A second class of case arises where the representor makes PerHon to 
a representation to A., either with an express direction or authority 

to repeat it to B., or wdth a presumptive intent that it shall come intend^"ta 
to B.’s notice, and be acted upon by him, such intent being be passed on, 
presumed in law on proof of the fact that the representor knew 
at the time that A. intended to pass it on to B. for him to act 
upon (m), or subsequently, but before B. acted upon it, knew that 

(t) Theee throe classes are included in the compiehensive proposition laid 
down in Swift v. Winterbotham (1873), L R. 8 Q. B. 244, per CoCKBUHN, O.J., 
at p. 253. 

(%) See for examples, llayeraftv. Creasy(1801), 2 East, 92; Gilbert v. Endenn 
(1878), 9 Cb. J). 259, C. A. 

(Q Thus, in cases of marine insurance, “ a representation to the first under¬ 
writer extends to the others ” {Barber v. Fletcher (1779), 1 Doug. (K. B.) 305, per 
Loj-d Mansfield, C.J., at p. 306); and see title Tnsubanob, Vol. XVII., 
p. 415. 

(»n) Retry v. Lanyridge (1837), 2 & W. 519; affirmed (1838), 4 M. & W. 

337, Ex. Ch. (where the plaintiff’s father, to whom the representation 
(that the gun sold was made by Nock, and was a good and safe gun) was 
personally made, expressly informed the defendant that the gun was intended 
for use.by the plaintiff (2 M. & W. 520, 521,530,531)); Swift v. Winterbotham,, 
supra (where it was proved that the nature of ba^kiug business was such that 
it must have been “within the coptemplation of me defendant when the 
representation was made, that it would or might be communicated to the 
customer of the bank on whose behalf it was sought,” namely, the plaintiff, 
who was therefore held entitled to recover). This decision was afterwards reversed 
nib wm. Swift V. Jewsbury (1874), L. R. 9 Q. B. 301, Ex. Ch., but the reversal 
was on the ground that the alleged representor was not entitled to bo so con- 
■idered, aud not on the ground wat the plaintiff was net in law a representoei 
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addressed. 


A. bad in fact so passed it on to B. for that purpose (u). In any such 
case J^. is deemed a representee, whether A. is also so deemed or 
not, which latter question depends on all the circumstances of the 
individual case (o). Where such intei^t is not established, either 
by direct evidence or as an implication from the proved or admitted 
facts, B. is not in law the representee (p), hut only A., who, how¬ 
ever, in such circumstances, is usually not in a position to prove 
either alteration of position or damage (p). 

Sua-Sacu’. 4.—vl Member of a Class to tvhom the Representation was made, 

1711. A third kind of possible representee comes into being 
when, a representation having been addressed to the public at 
large, or to some class or section of the eonmiunity, with the 
object of inducing members of it to take a certain course, a person 
belonging to such public or class reads or hears the representation 
and is induced thereby to take that course (?); whereupon that 
person is entitled, as representee, to all such rights against the 
representor as he would be entitled to if the representation had 
been made to him directly and individually (?•). 


Compare Parsons v. liardaj/ dk Co. (1010), 103 L. T. 196, 0. A. (a similar case 
of a banker’s confidential report). 

(n) Ptlmme v. Jloofi (1838), •> Bing. (n. c.) O’!, 103, 106, lOS, 109. 

(o) Thus, in the case of a prospectus, the rei>re.>entor may hand or address it 
to A., either (i.) with express instructions not to communicate it to anyone 
else, in which case A. is ordinarily held to be the sole representeo, but nut 
necessarily so, as, e.g., w'hrre the circumstances are such as existed in Re Royal 
Jhitish Ranh, Ex parte llrockwell (18.57), 26 L. J. (CH.) 855 (see note (r), infra) ; 
or (ii.) for the solo puniosc of his passmg it on, as a more distributing agent, 
to B., or a class of which B. is one, in which event B. is the only representee, 
as in Gerhard v. Bates (1833), 2 E. &. B. 476 (see note (r), iiifra)-, or (iii.) 
with the intention that A. shall, or with knowledge that he may, first act 
upon it himself and then pass it on to his friends, or to a class to which both 
A. and B. belong, whereupon both A. and B are representees. In Levy v. 
Langridge, supra, the defendant was told that the gun was mtended for tho use 
both of the plaintiff’s father, to whom the representation was directly made, 
and his sons. 

Ip) See, generally, the cases cited in the notes to the text, infra. 

\q) On the same principle as that on which it has been held that, though 
a contiact cannot bo made with the world, an offer can be made to the public 
in general, which, when any person accepts the offer by acting upon it, 
becomes a contract with that person {Carlill v. Carbolic Smoke Ball do., 
[18931 1 Q. B. 256, 262, 268, 269, 274, C. A.); and see title Contract, 
Vol VII., p. 347. 

(r) Such cases may be classitied, without pretending that the classification is 
exhaustive, as follows: (i.) -representations addressed to the public to induce 
them to subscribe for sh^s or debentures in a company—that is, to apply for 
an allotment on a new issue, at the incorporation of the company, or to induce 
them and 'the existing shareholders to so subscribe on a subsequent issue 
(see Re Royal British'Batik, Ex parte Brockwell (1857), 26 L. J. (OH.) 865, 862, 
where it was held that " the representation was intended not only to ^lude 
existing shareholders, but tq. induce the public to take the new shares just 
issued,, notwithstanding that the report was headed " For the use of the 
proprietors only"); (ii.l representations contained in similar documents to induce, 
ifbt applications for shares, but purchases in the market (B. v. Be Berenqer 
(1614), 3 M. & 8. 67, 72 — 76 (" a fraud levelled against all the pubUo," for 
** its object was to injure all those who should become purchasers " of the public 
funds on the strength of the false rumour spread by the accused that Napoleon 
Vfas dead, and peace was on the point of bling declared)); Bhrewtiurtf v. fllgunf 
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Sub-Sect. 5.-~Burdfn of Proof and Quratiims of Law and Fatt. 

1712. The question whether the party claiming reliel in respect 
of any misrepresentation was or was not a representee is a question 
of fact, and the subject, therefore, of evidence («); but the question 
whether there is any evidence of this fact, and also all questions 
which may arise as to whether, on the proved and admitted facts 
of the case, the representation must, or must not, be deemed to 
have been made to the alleged representee, are questions of law (a). 

1713. It is incumbent on the party who asserts his right to 
relief in respect of a mi6re})resentation to allege, and, having so 
alleged, to prove that he was the representee, or one of the 
representees, whether the representation is alleged to have been 
made to him personally and directly, or through another person, 


(1S41), 2 Man. & Q. 476; Oer/iard v. Bates (1853), 2 U. & It. 476 (fraudulent 
miBTopresentation addressed to the Stock Exchange Committee, but with the 
view of inducing the public, and the plaintiff, as a membei’ thereof, “ to become 
the purchaser and bearer ’’ of the shares in question); Bedford v. Bagekaw 
(1859), 4 H. & N. 5^18 (where the circumstances were of the same nature as 
those in the last case, and where Pollock, C.Ii., at p. 548, said that *‘all 
persons buying shares on the Stock Exchange must be considered as persons* 
to whom it was contemplated that the representation would bo made "); Bcotf v. 
Dixon (1859), 29 L. J. (EX.) 62, n. (a report, though addressed in the first 
instance to the shareholders, held also to have been intended for the public, to 
induce them to buy shares); /i.v. AsptnaU (1876), 2 (i. B. D. 48, C. A. (the same 
typo of case as Gerhard v. Bates, supra, and Bedford v. Bagahaw, supra) ; and Scott 
T. Brown, Doering, McNah Co., Slaughter ami May v. Brown, Doering, McNah 

Co., [1892] 2 U. B. 724, C. A.); (lii.) representations intended to reach and 
influence lioth possible applicunts and possible purchasers in the market 
{^Andrews v. Mockford, [1896] 1 Q. B. 372, C A.); (iv.) representations made to 
any member of the public to whom a negotiable instrument may be offered in 
the course of circulation {Polhill v. Walter (1832), 3 B. & Ad. 114, 123, 124; 
West Lmdtm Commerctal Bank v. Kitson (1884), 13 Q, B. D. 360, 362, C. A.) ; 
(y.) advertisements to the public offering a situation (ii. v. Stlverlock, [1894] 2 
Q. B. 766, 0. C. B., where a count in an indictment was held good which 
averred that an advertisement for a housekeeper was “ a false pretence to all 
Her Majesty’s subjects, by moans of which” the accused “did unlawfully 
obtain from” the prosecutrix the property in question); (vi.) invitations to 
the public to bid at an auction sale by announcement of particulars and 
conduions of sale etc. {Robinson v. Wall (1847), 2 Ph. 372, 374, 375); 
(vii.) statements to the travelling public on time-tables of railway companies 
(Denton v. Great Northern Rail. Co. (1866), 5 E. & B, 860). 

(s) Such evidence was given in Sunft v. Winterbotham (1873), L. E. 8 Q. B. 
244 (banking practice), and Bedford v. Bagahaw, svpra (Stock Exchange 
rulesY 

(o) See Gerhard v. Bata, supra; Bedford v. Bagahaw, supra; Swift y. 
Winterbotham, supra; B. v. Aaptnall, awpra-, R, v. Silverlock, supra; Andrews 
V. Mockford, supra; and Saiaman v. IPormer (1891), 66 L. T. 132, C. A. (whore 
the argument was on the question of law, whether the facts alleged in the 
declaration, statement of claim, or indictment, or proved at the trial, disclosed 
any averments or evidence that the representeowas the person, or one of the 
persons, to whom the fraudulent misrepresentation, or false pretence, was 
made. 

(^ Amongst the other omissions which made a count in the declaration bad 
iaBehn v. Kemble (1859), 7 G. B. (k. a.) 260, was the omission to aver that any 
representation was made to the plaintiff. As to proof, see, generally, the 
eases cited in the notes to pp. 714—716, ante, the text, supra, and to p. 718| 

ff^' . 
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or as a member of the public or a class. In the two latter descrip¬ 
tions of cases, however, though the burden is the same as in the 
first, it frequently involves problems of greater nicety and intricacy. 

Thus, where the alleged representee icLan individual to whom the 
representation was not made directly, but passed on through a third 
person, cogent and precise proof is required of the representor’s 
intention (actnal or presumptive) to influence and mislead him by 
the transmission of such representation through the suggested 
channel. Wherever this cogent proof has not been forthcoming, 
either the fact has been found against the alleged representee, or, 
if found in his favour, the court has held that there was no evidence 
to justify such a finding (c). 

Again, where the representation is made to a class of which the 
alleged representee claims to be a member, it must be clearly 
established that he was one of the persons to whom the representor 
contemplated that the representation should be made (d). In the 
absence of direct evidence (by his own admissions or declarations) 
of the representor’s having so contemplated, which is not often 
available, the nature of the representation must be carefully 
examined, and, on such examination, in the light of any evidence 
which is necessary and admissible, together with such customs and 
practices in the affairs of life as the law will take judicial notice 
of («), it has often been found that, though a I’ertain class of persons 
was intended to be deceived by the representation, that class was 
not the particular class to which the representee belongs, but a 


(c) Lonqmeid v. IJolUday (1851), 6 Exch. 761, 776; Collina v- Cow (1860), 
6 U. & N. 131, 134, Ex. Ch.; Barry v. Croakey (1861), 2 Joan. & H. 1, 23, 24; 
LeLteiire v. Oould, [1893] 1 Q. B. 491, 497, 498, 499, 502, 0. A. (in which it 
was said that Cann v. Wtlhon (1888), 39 Ch. 1). 39, where Chitty, J., had 
expressed a coatrary view, was no longer law); Edinhurqh United Breweries 
V. Molleaon, [1894] A. C. 96, 109—112, 114. It was pointed out in Blakemore 
V. Bristol and Eaeter Rati. Co (1858), 8 E. & B. 1035, 1052, 1053, and again 
in Barry v. Croakey, supra, at pp, 17, 18, 24, that if a friend of the father 
or son, in Lem/ v. Langridge fl838), 4 M. & W. 337, Ex Ch., had used the gun 
with the permission of either of them, or a stranger, without such permission, 
had used it, such person would not have had a cause of action as a representee, 
Doubts have even been expressed in Barry v. Croakey, supra, per Wood, V.-C., 
at pp. 18, 19, and in Andrews v. Mock/ord, [1896] 1 Q. B. 372, 0. A.,p«' 
Rigby, L.J., at pp. 884, 386, whether those who purchased funds on the faith 
of the rumours set afloat by the accused, in B. v. De Berenger (18H), 3 M. & b. 
67, could have been deemed representees ip any civil proceedings instituted 
against him; but these doubts apppar not to have been entertained by 
Bhett, J.A., judging from his observations in Jf. v. Aapinall (1876), 2 Q. B. I>. 
48, C. A., at p. 60. 

(d) Bedford v. Bagahaw ^859), 4 H. & N. 538, p^ Pollock, O.B., and 
BttAJiWELL, B., at p. 548. The application of the principles there laid down to 
the facts of the particular case was dissented from in J'eek v. (fumey (1873), 
L. E. 6 II. L. ail, per Lord Chjslmbi’OSI), at pp. 396, 397 (a mrsonal opinion 
whidi was not necessary to the decision of the House, and in which none of the 
other Lords expressed any coi^cun'ence), but neither he nor anyone has ever 
expressed any doubt as to the correctness of the principles th^solves. He 
was, however, justiflod in pointing out that Bagahaw v. Seymour (1856), 18 C. B. 
903, inasmuch as it was never argued either before the Exchequer Chamber, or 
in the House of Lords, was not of the slightest authority, and ought not to have 
been relied upon in Bedford v. Bagahaw, eupra, as binding the court. 

(e) Polhill V. Walter (1832), 3 B. & Ad. 114, 124 ; see, generally, title Custom 
AND Usages, Vol. X., pp. 236 et acg. 
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different or a smaller one, in which case the burden of proof is 
not discharged; as, for instance, where a plaintiff claims to have 
been induced to purchase shares in the market by a document the 
primary function of whi«}h is to induce, not purchases in the 
market, but applications for allotment (/), or vice versd (g), or where 
a company complains of fraudulent statements made by its officers 
or agents, noi to it, but to the public (A) i or where a member of the 
public, as such, claims to have sustained injury in consequence of a 
misrepresentation addressed to a more limited class, of which he is 
not a member (i). 


Part IX.—What renders Misrepresentation 

Actionable. 

Sect. 1.— In General, 

1714. Misrepresentation is amenable to civil proceedings at 
the instance of the representee, subject to certain conditions 
precedent. The nature of these conditions, and of the remedy^ 
and relief afforded, and of the proof required, varies in certain 
important respects accordingly as the misrepresentation was 
fraudulent or innocent, and also according to the manner in 
which the representee’s position was altered. 

Sect. 2 .—General Description of Remedies in Case of Fratidulent 

M isrepresen tation. 

1716. A fraudulent misrepresentation, whereby the representor 
has induced the representee to alter his position in some other 
manner than by entering into a contract or binding transaction 
with the representor (j), is the subject of an action for damages, 
either at common law or in equity (k); and, on proof of the several 
matters hereafter specified (Z), the representee is entitled to relief in 

(/) In the absence of special circumstances, the function of a prospectus, 
which is to procure allottees, is eshaustod with the allotment {PeeJc v. Qurnnj 
(1873), L. 11. 6 H. L. 377, 395—400, 410-—413; Salaman W^arwer (1891), 
65 It. T. 132, C. A.). But where such special circumstances, showing some 
direct connection between the prospectus and a purchase of shar es in the market 
by the alleged reprosentee, are averred, as they were in Ofrhard v. Bates 
(1853), 2 E. & B. 476, or proved, os in Andrews v. Modcford, [1896] 1 Q. B. 372, 
U. A., the burden of allegation in the one case, and of proof in the other, is 
discharged. 

((/) JSe National Patent Steam Fuel Co., Ex parte Worth (1869), 28 L. J. (CH.) 
S89. 

(A) Vigera v. PtAe (1842), 8 Cfl. & Fin. 662,646,647, H. L.; Overend and Qurney 
Co, V. Gihh (1872), L. K. 6 H. L. 480, 601; Re Avibroae Lake Tin and Cmi>e.r 
Mining Co., Ex parte Taylor, Ex parte Moaa (188(f), 14 Ch. D. 390, 397, 399, (J. A. 

(t) Blakimore v. Bristol and Exeter Rail. Co. (1858), 8 E. & B. 1035. 

(/) As to the constituents of fraudulent misrepresentation, see pp. 679—691, 
emte. As to inducement and materiality, alteration of position, and representor 
and representee, see pp. 694—702, pp. 708, 704, and pp. 708—717, ante, respec¬ 
tively. 

(k) See title Equity, Vol. XIII. ^pp. 67, 68. 

(l) See pp. 724, 726, post. 
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th jfl form, but to no other relief. Where, however, the alteration of 
position assumes the form of a contract or Wding transaction wi^ 
the representor, the representee has two remedies: he may either 
adhere to the contract or transaction, ^d maintain an action for 
damages, or repudiate it; and, in the latter event, unless the 
representor accepts the repudiation, he may institute proceedings 
for the judicial avoidance or annulment thereof, or set up the 
fraudulent misrepresentation as an affirmative defence to any action 
or proceeding instituted for the direct or indirect enforcement of 
such contract or transaction, subject to the conditions, and on proof 
of the matters, respectively hereafter described (w)* 

1716. The two kinds of relief above referred to are obviously incon¬ 
sistent with, and therefore strictly alternative to, one^ another, and 
not cumulative. They cannot both be pursued, either simulta¬ 
neously (n),—since no man can at one and the same time approbate 
and reprobate (o ),—or successively (p), since, generally speaking, an 
election, once made, is finally made {q). But though, in such cases, 
the representee has no more than a right to choose, on the other 
hand, he has no less. Thus, if he elects to sue for rescission, or to 
set up the misrepresentation as an affirmative plea, not having lost 
his right to do so (r), it is no answer to such action or plea, that 
he might have sued for damages; and, conversely, if he elects to 
sue for damages, not having lost his right to do so (s), it is no bar 
to his action that he might first have avoided the contract or trans¬ 
action, or taken proceedings to rescind it, or asserted his right to 
have it treated as void in any action brought to enforce it (t). 

(m) See pp. 710--7‘12, 7<jti, 757, post. 

(«) Lntvfyrttre v. Lange (187f)), 12 Cli. D. 673, per Jksski,, M.R., at p. 679. 

(o) Clarke v. Dickeon (1858), 13. B. & B. 148, per Okompton, J., at p. 152 (“ if 
you are fraudulently induced to buy a cake, you may return it and get back 
the price; but you cannot both eat your cake, and return your cakeBut 
the representee is entitled to claim, these inconsistont forms of relief in one 
and the same pleading, if he claims thorn strictly as alternatives: see Greenwood 
V. Leather Shod Wheel Co., [1900] 1 Oh. 421, Cf. A, As to pleading, generally, 
see title PuEADiNa. 

(p) Whore, however, a representee has been unable to obtain the full 
restitution to which he has ^come entitled under an order of the court for 
rescission and consequential relief, there is no objection to his afterwards suing 
the actual representor, not being tho person against whom' the order fo>' 
rescission was made, for damages to the extent of the loss which he has so sus¬ 
tained. Thus, in Ship v. Croaaktll (1870), L/B. 10 £q. 73, the representee had 
already had his name removed from the register of shareholders by order of the 
court, and was entitled to repayment by the company of all moneys paid to 
it, but, the company being in liquidation, he sued the individual repre¬ 
sentors for these irrecoverable moneys as damages, and was held entitled to do 
BO if he could prove fraud, which, however, he failed to do. 

(a) tSeo p. 740, post, • 

(r) As he may do in any of the modes described in pp. 749—752, post. In 
that case his remedy, if any, is in damages. 

(s) JS.g., by accepting a volivutary cancellation of the contract, if accompanied 
by complete i-estoration of ever^hing he has paid thereunder, but not otherwise; 
aee Ship v. CroaaMll, tupra, ana p. 730, post. 

(#) Ar»Mon V. Smith (1889), 41 Ch. D. 348, C. A., per Cotton, L. J., at p. 371, 
impliedly, if not expressly, accepting the argument {tbid., at p. 367) that “ the 
oases show that an action to rescind, and an action for deceit are perfectly inde. 
pendent, and there is not a trace of authori^ in support of the position that you 
must resoit to the former before resorting to the laner.** 
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Sect. 8. —General Description of Remedies in Case of Innocent 

Misrepresentation. 

1717. In the case of an innocent misrepresentation (u), if, but 
not unless, the representee I alteration of position consisted in his 
entering into a contract or binding transaction with the repre¬ 
sentor (a), the representee is entitled to the several remedies here¬ 
after mentioned, for the purpose of having the contract or transac¬ 
tion avoided, or treated as void, whether by way of active proceedings 
or affirmative defence (&), but not to any other relief. 

Sect. 4. —When Misrepresentation not Actionable, as such. 

Sttb-Skct. 1 .—In General. 

1718. Except as already stated in general terms, misrepresentation 
is not the subject of any non-statutory action, or civil proceedings 
whatsoever (c). It has, indeed, from time to time been suggested, 
(i.l that, in cases where misrepresentation is actionable, there are 
other remedies known to the law than those above described, and, in 
support of this view, the so-called “making good” doctrine has 
been invoked; and (ii.) that it is not correct to say that innocent 
misrepresentation inducing an alteration of position otherwise than 
by contracting with the representor is, as above stated {d), entirely 
without remedy, inasmuch as innocent misrepresentation of 
authority entitles the representee to recover damages. It is pro¬ 
posed to show that neither of these suggestions is supported by 
authority, or consistent with principle. 


Sub-Sect. 2.Afakivff Good." 

1719. For long periods in the history of English jurisprudence 
an erroneous belief has prevailed that, in the form of “ making 
good ” representations, as it has been called, there exists a special 
form of equitable relief, which is neither damages, nor rescission, 
but a compound of some of the constituent elements of each. The 
special remedy in question was suggested to be of this nature. A. 
makes a misrepresentation to B., whereby B. is induced to contract 
with A. The ordinary remedies available to B. would be rescission, 
and, alternatively (if the misrepresentation was fraudulent) damages. 


{n\ See pp. 692, 694, ante. 

{a) See p. 703, ante. 

[bj These are discussed at pp. 737 et aeq., post, and pp. 734 et aeq., post. 

(c; It will be remembered that misrepresentation means only what it is 
de^ed as meaning in pp. 677 et aeq., ante, for there ore misrepresentations in 
other senses which, though innocent of fraud, are actionable, such, for instance, 
as those made by a party not with the object of misleading the other party, 
but merely in breach of a contractual duty, pwed to a num’s employer or 
principal, to use due care and skill in giving accurate information as to the 
affairs on which he is employed, as in Caaaobogkm v. Oihb (1883), 11 Q. B. T>. 
797, 0. A., and Salveaen {Uhr.) & Co. v. Rederi AktiAoUiget Nordatjemanj [1905] 
A. C. 302. In such cases, if the party chooses unnecessarily to hose his claim 
on fraud, and the jury n^ative it, he must put up wiu the consequences 
{Than. V. Bigland (1853), 8 £xoh. 7^5). 

(d) See the text, aupra. 
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According to the " making good ” theory, instead of granting either 
of these remedies, equity had jurisdiction to enforce specifically, not 
the contract in fact entered into, but another contract consisting of 
the terms thereof varied, or supplemented, or rectified, by the 
addition of a promise or undertaking that the representation 
made was true. But when the authorities relied upon as counten^* 
ancing this doctrine are carefully examined, regard being had to 
the facts of each case, and the actual decision on those facts, 
rather than to dicta and phraseology not required for the purposes 
of the principles of law enunciated, it is clear that none of them 
supports the theory, and that all come within one or more of the 
following three classes—(1) cases in which the term “making 
good ” indicates no more than either compensation in damages, or 
rescission, or such specific restitution as forms part of the relief 
ancillary thereto (c), all of w'hich are the ordinary and recog¬ 
nised remedies for misrepresentation; (2) cases of estoppel by 
representation, which is a rule of evidence, and not a cause of 
action, much less a specia’ form of remedy ( f ); and (3) cases 
(not really cases of misrepresentation at all) in which the sole 
question has been whether the so-called representation did, or did 
not, amount to an enforceable contract or promise, and in which, 
accordingly as it did, or did not, so amount, equity required, or did 
not require, the alleged contractor (miscalled a “ representor ”), to 
“ make good “ (which, in this class of case, meant no more than 
“ to perform ”) that which was held to be a contract or promise, or 
nothing, and wh’ch did no* become in law anything else by being 
described as a representation (p). It follows that the theory of 


umv 

Eq. 


(e) As in Kvans v. Bicknell (1801), 6 Ves, 174, 180, 182, 183; Merewetfier v. 
Shaw (1816), 2 Cox, Bq. Cas. 124, 134, IS.*!; Blatr v. Bromley (1847), 2 Ph. 354, 
360, 361; Slim v. Croucher (1860), 1 De G. P. & J. 518, 524—626, overruled by 
Loiv V. Bouverie, [1891] 3 Oh. 82, 0. A.; Sktdmore v. Bradford (1869), L. B. 8 
■ 134. 

(/) Montefiori v. Montejiori (1762), 1 Wm. Bl. 363 ; Ptgyoti v. Station (1859), 
'Je G. F. & J. 33, cer Lord Campbell, L.O., at pp. 49, 50; Loftua v. Maw 
(1862), 3 Gifi. 592. The estoppel relied upon in the so-called “ racing good’* 
cases is often termed " equitable estoppel,” but when the definition of this 
expression given in Citizens’ Bank of Loutstana v. Btrst National Bank of New 
(means (1873\ L. B. 6 H. L. 352, per Lord Selbohnb, L.C., at pp. 360, 361, is 
compared witn the common law definition of estoppel, it will be seen that there 
is nothing special or distinctive in equitable estoppel except this very use of ^e 
term “making good.” See also title Estoppel, Vol. XIII., pp. 376, 377. 

(y) In the following cases an enforceable contract was established, and on 
that ground alone the party rel;fing upon it succeeded, and the free use made 
of the term “ making good” was entirmy unnecessaij, and, therefore, mislead¬ 
ing :— Hammersley v, de Biel (1846), 12 01. & Fin. 46, H. L.; Moorhouse v. Ootvin. 
(1851), 16 Beav. .341 {quoad one of the alleged promises); Prole v. Soady (1859), 2 
QifP. 1; Coverdale v. Eastwood (1872), L. B. 15 Eq. 121; Moore v. Knight, [1891] 
1 Ch. 647, 0. A.; Synge v. Synge, [1894] 1 Q. B. 466, 0. A. In the following 
cases, on ^e other hand, the party failed on the sole ground that he had proved 
no enforceable contract or promise, and the urgent invocation of the “ makin g 

f ood ” theory was ineffectual:— Merewether v. Shaw, supra, at p. 134; Moor- 
ouse V. Coivtn, supra, at p. 349 {quoad one of the two promises relied 
upqn)^; Maunsell v. Hedges (1854), 4 H. L. Cas. 1039 ; Jarden v. Money (1854), 
5 H. L. Cas. 186; Dashwood v. Jermyn (1879), 12 Ch. D. 776,781,786; Maddison 
v. Alderson (1883), 8 App. Oas. 467; Be^ Fiekua, Farina v. Fickus, (1900] 

1 Ch. 331. There is no doubt that both the above classes of ease were nghtly 
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“ making good ” as a special remedy, even if it ever did derive 
support from any actual decision, is now quite exploded (h). 

Sub-SecI'. 3. —Miarepreamtation of Authority. 

1720. A misrepresentation of authority, whether in words or by 
conduct, is, when fraudulent, the subject of an action for damages, 
under the same conditions as any other fraudulent misrepresenta¬ 
tion (i). It is now undoubted law that an innocent misrepre¬ 
sentation of authority is equally the subject of such an action (&), 
which, at first sight, would appear to constitute an anomaly, and an 
exception to the rule above stated (1), that no innocent misrepre¬ 
sentation is amenable to proceedings for damages. But it has been 
held otherwise (m); and the reason is that the law has chosen to 
regard an express or implied representation! of authority in a 
double aspect, that is, not only as a representation inducing the 
representee to enter into a contract with a third person which 
the representor assumed and professed to be authorised to make on 
that person’s behalf, but also as an implied warranty, promise, or 
undertaking on the representor’s part that he had the authority 
which he professed to have, whence it follows that the absence of 
such authority would establish a breach thereof, in respect of which 
breach the right to recover damages is of course independent of the 
questioTi whether the breach was fraudulent or innocent (»); and, 
accordingly, in all the cases in which relief has been given in respect 
of innocent misrepresentations of this character, it was on this 
latter aspect alone that the decision was expressed to be founded (o). 


decided, but the unfortunate result of incumbering the former class, which 
were idain cases of contract, with the objectionable phraseology in question, 
particularly in Ilammuisley v. de BteL (1845), 12 Cl. & Fin. 45, H. L., was to 
encourage a constaut citation of them as authorities, not for what they decided, 
but for the special equitable doctrine which was supposed to bo indicated by tbe 
special terminology; soe, for instance, the language used in Prole v. Soady (1859), 
2 Gill. 1, Coirrdale v. Eastwood (1872), L. R. 15 Mq. 121, 132 ; Moore v. Knufht, 
[1891] 1 Ch. 647, 553 -5.55, 0. A.; Synge v. Synge, [1894] 1 Q. B. 4C6, 4()9, 470, 
C. A. As to spooilio performance, see title Specific Peufokmancb. 

(A) See Be Ficleua, Farina y. Fickue, [1900] 1 Oh. 331, 334, 335. 

h) Polhdl V. Walter (1832),3 B. & Ad. IM; S'nwuty. llbery (1842), 10M. & W. 
1, 9, EandeU v. Trimen (1856), 18 0. B, 786, 793, 794; Starkey v. Bank of 


England, [1903] A. C. 114. 

(k) In Bmovi v. llbery, supra, at pp. 9 -11, it was held that the misrepresenta¬ 
tion of authority must constitute a tort in order to bo actionable, but this view 
was overruled in Collenv. Wright (1857), 8 E. & B. 647, Ex, Ch. (see Ualbot 
V. Lens, [1901] 1 Oh. 344, 849, 350, and Y<m^ v. Toynbee, [1910] 1 K B. 216, 
226, C. A.). 

(l) In Ftrbank'e Executors y. Humphreys (1886), 18 Q. B. D. 64, 61, C. A, 
LiniUiEV, L. J., inadvertently describes cases of misrepresentation os an excep¬ 
tion to this rule; and it was so argued, but unsuccessfully, in Starkey v. Bank 
of England, supra. 

(m) Starkey v. Bank of England, supra, at pp. 117—119. 

(n) See Faicson v. Watson (1778), 2 Oowp. lUb^per Lord Manbfifxii, O.J., at 


pp. 788—790. 

(o) CoUen v. Wright, aupm; Dickson y. Reuter's Telegram C'o.(1877), 3 0. P. P. 
1, 6, 8, 0. A.); Ftrbanlcs Executors v. Humphreys, supra, at pp. 60, 61; 
Starkey v. Bank of England, supra, at pp. 116, 117 ; SdUon y. New Beeston Cycle 
Co., [1900] 1 Ch. 43; Tonge v. Toynbee, supra, atjpp. 226, 227, 231—233; 
Simmons v. Liberal Opinion, Ltd., Be Dunn, [1911] 1 K. B. 966, 0. A.; and see 
title Agency, Vol. I., pp. 221—223.* 
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Part X.—Action for Damages for 
Misrepresent^ition. 

Sbot. 1. — Nature of Action. 

1721. On proof of the several matters speciliecl below, an action ( p) 
is maintainable at the suit of the representeo for damages in respect 
of misrepresentation, tiuch action is founded in tort; and the same 
principles of law and rules of evidence are applicable in whatever 
court the proceedings are instituted (q). 

Sect. 2. — Constituent Elements of the Cause of Action. 

1722. In any action for damages the burden is on the representee 
of alleging, and (except in so far as any of them are either expressly 
or impliedly admitted before or at the trial) proving, each and 
every of the following matters : (i.) that the alleged representation 
consisted of something said, written, or done which amounts in law 
to a representation ; (ii.) that the defendant was the representor ; 
(iii.) that the plaintiff was the representee; (iv.) inducement and 
materiality; (v.) falsity ; (vi.) alteration of position; (vii.) fraud, and 
(viii.) damage. Of these aXleganda et proh mda, the first six are 
common to all forms of proceeding for misrepresentation (?•), and 
have already been the subject of full discussion («); but the last two, 
fraud and damage, are peculiar to actions of the class now under 
consideration. 

1723. From the earliest times it has been recognised that the 
concurrence of fraud and damage is essential, and that neither is 
sufficient without the other (f). Indeed, the two elements are 
indicated ex facie by the very names, “ action of deceit,” and “ action 
for damages,” respectively. I'lie necessity for proving damage has 


{f) Which iucludes counterclaim; see Redgrave v. Hurd (1881), 20 Ch. D. 1, 
C. A. 

({) The action when brought at couimou law is h'equently called by its old 
name of “ action of deceit ” ; when brought in the Chancery Division it used 
to be described as “an equitable claim for damages in the nature of, o. 
analogous to, an actiou of deceit ” : but whatever distmctive terminology may 
be used, it has long been settled that the two forms of proceeding are precisely 
the same, and governed by the sumo principles (Peek v. Ourney (1873), L. JEl. 0 
H. L. 377, 384, 390 ; Arkwright v. Newhold (1881), 17 Ch. D. 301, 320, C. A.; 
Smith V. Chadwidc (1884), 9 App. Cas. 187, 193 ; Schroeder v. Mendl (1887), 37 
L. T. 452, 464, 0. A. ; Derry v. Peek (1889), 14 App. Gas. 337, 360). As to the 
general priudiples of tort, see title Tuax. 

(r) That is, not only‘actions for damages, but also proceedings for rescission, 
and defences, which form the subject of pp. 737 et seg., post, and pp. 754 et aeq., 
post, respectively. 

(a) As to (i.), see pp. 06^ ef aeg , and 671 aeg., ante; as to (it.), see p. 714, 
ante; as to (iii), see pp. 717—719, ante; as to (iv.), see pp, 694, 695, 701, ante; 
aa to (y.), see p. 677, arUe; (uad as to (vi.), see pp. 704, 705, ante. 

(t) Daily v. Merrell (1615), 3 Bulst. 94, 95; Paaley v. Freeman (1789), 3 
Term Bep. 61, per Buller, J.. at p. 66 (“ the foundation of this action is 
fraud and decoit iu the defendant, and damage to the plaintiff”); Levy v. 
Iwmgridge (1838), 4 M. W. 337, Ex. Ch. • 



Part X.—Action for Damages for Misrefresentation. 


735 


already been dealt with (a). The necessity for establishing fraud, 
whatever for the time being that term might be held to include, has 
never been doubted (6). Every action for damages, whether at law 
or in equity, in which it ^as not been alleged, or having been 
alleged has not been proved, has failed (c); every such action 
' where it has been alleged and proved has succeeded, or, if not 
successful, has failed on grounds independent of the fraudulent 
character of the misrepresentation (d). 

Skct. 3 .—Affirtnatice Defences to tlie Action. 

Sub-Sect. 1 .—fn (xeiieral. 

1724. For the purposes of resisting an action or counterclaim for 
damages for fraudulent misrepresentation, a representor is entitled 


(a) See pp. 705—707, ante. 

(b) The duubts and debates which have ariseu from time to time, and which 
have provoked the long soi-ies of aiithoiities referred to in notes (c) and (d), m/ra, 
relate to the question of what constitutes fraud, not to the necessity of 
{iroviug it. It is now, however, settled definitely what “ fraud ” iiicludea 
and what it does not; see pp. 087—692, ante 

(c) Examples of omission to allege fraud, or the scienter, as well as falsity, in 
actions at common law, and consequent decisions that the declaration or state¬ 
ment of claim was bad, are :—Ohandelor v. Lopus (1003), Cro. Jao. 4, Ex. Ch.; 
HUl T. J?af?s(1857), 2H. & N. 299, 302, 304, 305 ; Jiehn\. Kemble (1859), 7 0. 11. 
(N. 8.) 200, 267; Childers v. Wooler (1859), 2 E. & E. 287, ‘.m-, Thiodm v. 
Tindall (1891), 65 L. T. 34;i. Instances of common law actions failing on the 
ground of no prcjof of fraud are :—Batly v. Mtrrell (1616), 3 Buist. 94 ; Hayeraft 
V. Creasy (1801), 2 East, 92; Ptekmw/ v. Dowson (1813), 4 Taunt. 779; Ames v. 
Milviard (1818), 8 Taunt. 637, JJurncastle v. Moat (1824), 1 C. & P. 166; 
Freeman v, Baker (1833), 5 B. Ad. 797, 805,807 ; Shrewsbury v, Blount (1841), 
2 Man. & G. 475; Taylor v. Ashton (1843), 11 M. & W. 401, 413; Collins v. 
I'Jvans (1844), 5 Q. B. 820, 827—830, Ex. Ch.; (Jrmerod v. Ifwth (1845), 14 
M. & W. 651, 664, Ex. Ch,; Lonymeid v. JloUiday (1851), 6 Exch, 761, 766; 
Dickson V. Beater’s Telegram, Co. (1877), 3 0. P. D. 1, 6, 7, C. A.; Schroeder v. 
Mend! (1877), 37 L. T. 452, C. A.; Bellavrs v. Tucker (1884), 13 Q. B. D. 562, 
676, 580—682; Burstal v. Bianchi (1891), 6.5 L. T. 678. The following are 
equity cases where the same result followed the like deSdonoy of proof;— 
Kvans v. BtcAnefl (1801), 6 Ves 174, 188, 191, 192; Rashdall v. Ford (1866), 
L. K. 2 Eq. 750, 754; Ship v, Crosskill (1870), L. B. 10 Eq. 73; Jioiyraie v. 
Uurd (1881), 20 Ch, D. 1, 12, C. A. (claim for damages dismissed, no fraud 
being proved; claim for rescission, where no fraud need be pi’oved, succeediug); 
Derry y. Peek (1889), 14 App. Cas. 337, 374; Angus v. Clifford, [1891] 2 Ch. 
449, 462—468,471, 479, C. A.; Low v. Boniene, [1891] 3 Ch. K2, C. A.; Coleman 
T. North (1898), 47 W. 11, 67 ; Lagunas Nitrate Co. v. Lagunas Syndic^e, [1899] 
2 Oh. 392, 427—431, C. A.; Parsons v. Barday Co. (1910), 103 L. T. 196, C. A. 

(rf) These cases, as to which see, generally, the notes to pp. 726—737, 
and to pp. 687—692, ante, may be roughly classified, according to the subject- 
matter of the fraudulent misrepresentation, as follows:—misiepresentations 
relating to (1) rdol or personal property, thft subject of sale and purchase, as to 
which see also titles I8 alk of Goods ; BaLi, of ; (2) the takings, profits, 
liabilities, or outgoings of a business, as to which, when contained in prospec¬ 
tuses of companies, see also title Companies, Yol. V., pp. 132—136; (3) the 
validity of instruments and transactions; (4) tb9 credit of a third person, in 
reference to which see also the cases cited at pp. 731, 732, post; (5) personal 
identity, as to which see pp. 699, 700, ante; (6) security of places, chattels, or ill- 
vestments, as to which see notes (o) and ( p), p. 706, ante; and (7) miscellaneous 
cases, such as Denton v. Great Nortnern Rail. Go. (1856), 5 E. & B. 860 (railway 
time-table); Burrows v. Rhodes, [1899] 1 Q.«U. 816 (legality of foreign 
expedition); Pritty v. Child (1902)^ 71 L. J. (K. B.) 512 (water-finder); and 
Dolt V. Brtckwdl (1906), 23 T. L. B. 61 (money-lending transaction). 
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ta Bet up certain afSrmative defences special to this form of 
proceeding, in addition to those which may be raised in answer to 
any other action of tort (e). These special affirmative pleas are 
five in number, one of them being staljjitory, having only a limited 
appKcation, and the other four non-statutory (/). The burden of 
proving each of them is on the representor (g). 

Sub-Sect. 2. —The liejyreaentee’a Knowledge of tlte Truth. 

1725. A representee who knows the truth is not deceived. Proof, 
therefore, of such knowledge is a complete answer to any proceeding 
founded on misrepresentation, whether such misrepresentation was 
fraudulent or innocent (h). In order to make good this plea it is 
sufficient to show that the representee was cognisant of the real facts 
at any time before he altered his position on the faith of the false 
statement (i). But it must be established that the representee’s 
knowledge was exact and complete: it is not enough to show partial 
and fragmentary information, or mere suspicion (k). Moreover, 
actual knowledge must be proved. Imputed or constructive notice is 
not to the purpose: thus, it is of no avail to establish merely that the 
representee had such means of knowfedge and materials within his 
reach as would have enabled a person of ordinary business habits 
and normal intelligence to discover the whole truth, though the 
representor himself may have supplied tho.je means and materials, 
or even that the represonteo availed himself of them, if his 
investigation, whether perfunctory or diligent, did not in fact result 
in actual know ledge (1). The reason is obvious. No man can be 




•See title Tort. 

(/) See the text, infra, and pp. 727— Ti'l,j)ost. Aa to the atatutory defence 
BViiilable in casea of ropresentatioii aa to a thud peraou’a credit, aeo pp. 731 —732, 
pout. 

(g) See, generally, the cases cited in the notes to pp 727—732, -poat. 

(A) It ia convenient to cite here, once for all, the cuaos illustrative of the plea 
in question, which is available alike for tlie purposes of the claas of action now 
under consideration, where fraud muat be proved, and also for the purposes of 
the proceedings dealt with in pp. 737 et aeq., poet, where fraud need not be proved. 
There are very few reported instances of the success of the pica: in actions for 
damages, none, unless it be JSagleaJieUl v. Londorulerry {Marquis) (1878), 26 W. E. 
fi40. If. L., 2>^ Ijord Hatherley, at p. 541 ; in proceedings foi rescission, the 
following:— Attuiood v. Small (1838), 6 Cl. & Fin. 232, .390, 448—460, H. L. ; 
Vigera v. Pde (1842), 8 01. & I'Hn. 662, 648, II. L.; IJegbie v. J'hoaphate Sewage Co. 
(1875), L. E. 10 Q. B. 491, 498, 499; Me liritiah Iturmah Lead Go., Ex parte 
Vicktrs (1887), 66 L. T. 816 ; Waatenei/a v. Wasteneya, [1900] A. C. 446,449, P. 0.; 
and, by way of answer to a defence based on misrepresentation. Dyer v. Mar¬ 
grave, Hargrave v. Dyer (1806), 10 Ves. 605 (aa to one of the misrepresentations 
the subject thereof), and Bowden v. London, Kdinhurgh, and lilnagcnn Aaaurance 
Co., [1892] 2 Q. B. 534, 0. A. 

J*) For the representation is deemed to continue until then; see pp. 678, 
€79, ante. 

{h) Martin v. Cooper (184^, 3 Jo. & Lat. 486, 507, 608; Wilson v. Short 
(1847), 6 Hare, ^6, 876; Hughes v. Jones (1861), 3 De G. F. & J. 307, 312, 
C. A.; Bedgraoe v. Hurd (1881), 20 Ch. D. 1, 0. A. 

(1) Dyer v. Hargrave, Hargrave v. Dyer, sufira (as to two of the three mis¬ 
representations which were the subject of the plea); Dobell v. Stevens (1826), 
3 B. ft C. 623; Pearson v. Wheeler (1826), Ey. ft M. 303; Bowring v. Stevens 
(1826), 2 0. ft P. 337; Harris y. Kemble 6 Bli. (n. s.) 730, 745, 760; 

King v. WHsan (1843), 6 Beav. 124, 129; Beynell v. Sprye, Sprye v. Reynell 
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heard to complain that another has confided in a misrepresentation 
made, even if innocently, much less if fraudulently, for the purpose 
of inspiring that very confidence, or plead as an excuse that ho 
whom he has misled was wanting in sagacity or diligence in not 
testing the statement by inquiry (m). The representee never 
. owed any duty to the representor to be circumspect, or active in 
suspicion; or if he ever did, it was the very ofiice and effect of the 
representation to relieve him of it (n). 

Sub-Seot. S .—Agreemmt to toaive Inquiry tie, 

1726. A second affirmative plea available to the representor 
consists in establishing, not that the representee knew the truth, 
but that he neither knew, nor wanted to know it, having expressly 
or impliedly agreed to take upon himself all the risks involved in 
such ignorance, and dispense with all inquiry (o). This defence, 
like the first (since each of them shows that, though for opposite 
reasons, the repreaenteo was never deceived at all), is admissible 
whether the alleged misrepresentation was fraudulent or not, and 
whatever form the proceedings may assume (p). To prove merely 
the fact of the represeutee's abstention from investigation is, as has 
been shown, to prove nothing (?): there must be evidence of a 
contract to forgo inquiry on his own part, and to waive disclosure 

(1852). 1 I)e O. M. Sc G. 660, 687, 709, 710, A.; Price v. Macaulay (1852), 
2 De (j. M. & G. 339. 346, 347, C. A.; Brandhnq v. Plummer (1854), 2 Drew. 
427, 431, 432 ; Rawlins v. Wtckkam (1868), 3 Do G. & J. 304, 313, 314, C. A.; 
i'entral Rail. Co. of IVj/fiweZa {Dtreciors etc.) v. Kiach (1867), L. R. 2 H. L. 99, 
118, 120, 121, 123, 121; Caballero v. Ilenty (1874), 9 Ch. App. 447, 450; 
Redgrave v. Hurd (1881), 20 Oh. D. 1, 14, C. A ; Mathtas v. Tetts (1882), 46 D. T. 
497, 602, 501, 0. A.; Re London and Staffordshire Fire Jnsurante Co. (1883), 24 
(’h. D. 149.154—166; White v. Hay men {ims), Oab. & El. 101, 103; Amison v. 
Smith (1889), 41 Oh. D. 348, 370, 371, 372, 373, 0. A; Biggar v. Rock Life Assur~ 
ance Co., [1902] 1 K. B. 516, 526; WMiUan v. Accvletii Insurance Co., [1907] 
S. C. 484; Moss <f: Co. v. Swansea Corporation (1910), 74 J. P 351. 

(m) Barley v. Walford (1846), 9 Q. B. 197, 209; Wilson v. Short (1847), 6 
Hare, 366, 377 ; Iteynell v. Sprye, Sprye v. Reynell (1852), 1 De G. M. & G. 6^, 
710; Price v. Macaulay, supra, at pp. 346, 347 ; Central Rati. Co. of Venezuela 
{Directors etc.) v. Kiach, snpra, at pp. 120, 121; Hunter v. Walters, Curling y. 
Walters, Damdl v. Hunter {ISll), 7 Oh. App. 76, 86; Bloomenthal v. f'ord, 
[18971 A. 0. 166, 161, 162, 168 (an estoppel case); Betjemann v. Betjemann, 
[1895 ] 2 Oh. 474, 479, 482, 0. A. 

(n) The representor is m this dilemma; either the untruth was fraudulent 
or it was not. If it was, the plea—“ you should not have been such a fool 
as to trust such a rogue ”—^is of so shameless and impudent a oharacter as to 
disentitle it even to a hearing; if it was not, the observations of Jame.s, L. J., 
in Re Arnold, Arnold v. Arnold (1880), 14 Ch. D. 270, at p. 281 (a case where 
tho mi. 4 i'epresentation was assumed to be innocent), apply: “now can the 
vendors bo heard to say that the purchaser ought to have found out for them 
that very blunder which they never found out for themselves ? " 

(o) Amison v. Smith (1889), 41 Ch. D. 348, O. A., per Lord Haesbuhy, L.O., 
at p. 369: “ unless it is shewn that he know tho facts, or that he avowedly did 
not rely upon the statement, whether ho knew ,the facts or not.’’ So, to a 
claim for money had and received on the ground of mistAe, a plea of this 
character must estabb'sh that “the money mtentionally passed without aiiy 
reference to the bruth or falsity of the facts, the plamtin meaning to waive all 
inquiry into it ’’ {Kelly v. 5o/ari (1841), 9 M. & W. 54, per Pabke, B., at p. 59). 

(«) Consequently authorities are dealt with here once for all, and are 
made the subject of reference merely at pp. 747, 756, note {g), post. 

(?) ^ note (1), supra. 
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on the representor’H part. Such a contract, however, like other 
contiaets, or like the representation itself, may bo inferred TiNom 
acts and conduct, as well as expressed in words (»•)• 

1727. Where it is a case of an eipress agreement, or con¬ 
tractual term, such as to purchase property “ with all faults ” (a) or 
“ at all risks ” (t), or to assume the correctness of the representor’s 
statements as to title (a), or of his plans and measurements (b), or 
to waive the statutory duties of exact statement and disclosure in 
the prospectus of a company (c), and the like,'the claim is pnmd facie 
defeated, subject to the removal of the bar by proof, the burden of 
which is thereupon shifted on to the ropresentee’s shoulders, of such 
circumstances as are mentioned below (d). The term or condition 
may be, and in the case of life insurance contracts frequently is, 
expressly, or (as in many cases of sale of land) impliedly, limited 
to innocent misrepresentations or errors (c). Any term or stipula¬ 
tion in a contract that such contract shall not be disputable pr 
irnpe’achable for fraudulent misrepresentation, or fraud generally, 
is, at least if the consent to such term or stipulation was itself 
obtained by fraud, a nullity (/). 

(r) Rtdgrace v. Un/rd (1881), 20 Oh. P. 1, C. A. 

(«) Baglehole v. (isil). 3 Camp. IM; J\ leering v, Doirson (1813), 4 

Taunt. 779; Schneider y. (1813), 3 Camp. .iOS; Ward v. Ifoble (1878), 4 

App. Gas. 13. The first throe cases related to ships, the last to animals. The 
plea was proved in all of them except the thii'd. 

(t) Brmvnlie v. i'amplell (1880), 5 App. Oas. 925, 936, 937, 956,957 (agreement 
to take land “ with all risk of errors in the particulars.”) 

(а) Be Banister, Broail y. Muutmi (1879), 12 (Jh. 11. 131,0. A. (where, however, 
the ])lea failed, on proof of the representor's fraud); Be Sandbach and Edmond¬ 
son's Contract, [1891] 1 Ch. 99, 103, 104, 0. A.; Blaiberg y. Keevea, [1906] 2 Ch. 
175. 

(б) Pearson {S.) *f: Son, Jdd. y. Dublin Corporation, [1907] A. C. 351; and Boyd 
and Forrest v. Glasgow and South Western Bait, Co., [1911] S. C. 33 (in both 
of which cases, however, the plea, which yrss primi fane good, was defeated by 
clear proof of fraud). 

(e) title Ookfanies, Vol. V., p. 125, as to the waiver clause in prospectuses 
of companies. These clauses, as to the matters therein specified, are now 
rendered void by the Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), 
8. 81 (4); but the authoritaes on the previous law are still relevant to the 
question now under consideration. 

(d) “ Whore an article is sold with all faults, 1 think it is quite immaterial 
how many belonged to it within the knowledge of the seller. . . . The very 
object of introducmg such a stipulation is to put the purchaser on his guard, 
and throw upon hun the burden of examining all faults, both secret and 
apparent" {Baglehole v. Waltefs, supni, per Lord Elleitborouoh, C.J., a^. 156, 
a passage cited and approved in Ward v. Hobbs, supra, per l^ord O’Haoajt, 
at p. 27). As to the kind of fraud which is necessary and sufficient defeat 
the plea, see up. 729, 760, past. 

(e) As to life policies, see Wheelton v. TIardisty (1857), 8E. & B. 232, Ex. Ch. 
(where, however, it was not proved that the representee was a party to the 
alleged agreeme^; Hemmings v. Sceptre Life Assodaiton, Ltd,, [19051^1 Ch. 
365; Anstey v. Bmtish Hational Premium Life Associatum (1808), 99 L. T. 763, 
0. A. ; see title Iesubance, Yol. XYII., pp. 548, 653 ; and, as to conditions of 
mle of land, requiring the purchaser to waive annulment in case of errors or 
omiBsions, see pp. 747 et seq., post. 

(/) Pearson (S.) <fc Son, Ltd. y. DuUin Corporation, supra, per Lord James, 
at p. 362 (“as a general principle, J incline to the view that an express 
tenp that fraud shall not vitiate the contraoti would be bad in law ”}, 
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15(28. It ifr much more difficult to establish an implied uuder- 
tabi% of the mature in question than an express term or condition. 
The conduct necessary to raise such an implication must be of a vei y 
remarkable and definite character, at least where the transaction is 
of an ordinary type (ff). Wmere, however, the transaction is one of 
• compromise, as distinguished from release, and more particularly in 
the ease of a family arrangement, the inference is more readily 
made (k). Where the agreement is sought to be implied, not from 
positive acts, but from inaction, the difficulty is almost insuperable. 

Mere delay in suing, unless the period of delay exceeds that 
allowed by any statute of limitations (i), amounts of itself to 
nothing, even when rescission or analogous relief is the subject of 
the proceedings (k), and still more clearly is this so when the action 
is for damages, though, with other circumstances, it may constitute 
some evidence to negative the representee’s allegation that he was 
ever deceived at all (1). 

_ 1729. Even an express agreement to the effect stated is wholly 
vitiated by proof of fraud on the part of the representor. Thus, an 
agreement to sell a chattel with all faults, or a condition that the 
purchaser of land shall accept such title as the vendor has, or shall 
assume certain facts, though it protects the representor under 
ordinary circumstances, even as regards faults and defects existing 
to his knowledge, is no protection at all if he uses positive means 
and devices to cover up or hide away faults which the purchaser 
would otherwise perceive (m), or if he volunteers a false, and there¬ 
fore in the circumstances a fraudulent, statement that, so far as he 

and f/er Tjord Atkinson, atp. 365; and see title Contract, Vol VII., p. 39S. 
In y’vllis r. Jacaon, [1892] 3 Ch. 440, at p. 444, CxilTTr, J., recognised the 
aboTe principles, whilst deciding {ilM., at pp. 413—440) that an agreement 
not to impeach an arbitrator’s awaid on any ground, even fraud or collusion, 
did not come within it, and wiis valid; and see title Auhitration, Vol. I., 
p. 481. 

(g) There .ire scarcely any reported cases whore a plea of an implied agree¬ 
ment to waive all inquiry etc. has succeeded by itsolt. even in proceedings for 
rescission, and none of its success in actions for damages. The afOrmation 
ca.ses referred to at p. 750, jwst, stand on a totally different footing. 

(A) See title I’AMinY Arrangements, Vol. XIV., pp. 646 efaeg. There are 
many reasons why, in such cases, an intention to waive inquiry and exact 
disclosure should be presumed; but even here such presumption may bo 
rebutted by special facts, as it was in Jle Roberta, Roberta v. Roberta, [1906] 1 Ch, 
701, 710, 711, C. A. 

i t) See title Limitation of Actions, Vol. XIX., p. 49. 
k) See pp. 762, 763, poat. 

f) PeeA V. Qumey (1873), Ii. R. 6 II. L. 377, 384, 386 ; Eagleajield v. 
Londonderry (Marquia) (1876), 4 Ch. D. 693, 715, 717,0. A.; Redgrave v. Hurd 
(1881), 20 6i. D. 1, 13, 0. A.; Peefc v. Berry (1887), 37 Oh. D. 641, 676, 677, 
0. A. ; Amiam v. 5mt<A(1889), 41 Ch. D. 348, 361, 0. A. 

.. (m) BagleKoU v. Wdltera (1611), 3 Camp. 164, jwr Lord Ellenbobouoii, O.J., 
atp. 167, “unless the seller by positive means,renders it impossible for the 
purchaser to det^t secret faults "; in that case, however, ndlhse of such mewns 
was proved. Tlie abvve passage was approv^ in Ward v. Hobbs (1878), 4 
App. Gas. 13, per Lord O’Haqan, atp. 27. In Schneider v. Heath (1813), 3 Camp. 
606, the representee succeeded in defeating the plea qf “ sale with all faults 
on proof that the representor had- removed the vessel sold from the ways 
whore she lay, and kept her continually adoat till the representeo took 
delivery, so u to oonoeal from him the defects of her keel and bottom. 

^ H.Ii.— XX. & D 
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kno^v'H and believes, the subject of the sale is free from some 
speciiied fault (n), provided that such statement is as explicit as the 
condition or term to which it relates (o), or if, whilst selling land 
subject to a condition which primd refers only to accidental 
errors of description, or unknown and unsuspected defects of title, 
or whilst patting forward plans and drawings which are to be taken 
as correct, he is shown to have been aware of the inaccuracy or defect 
complained of (p). Indeed, such manoeuvres not only deprive the 
representor of the benefit of the express agreement or term as a 
defence to an action for damages, but go far to prove the very fraud 
which is required to establish it (g). 

Sob-Seot. 4. —Previous Avoidance of Cmiiract, 

1730. 'Where the represenlee’s alteration of position consisted in 
the making of a contract with the representor, it is a good affirma¬ 
tive defence to an action for damages that such contract, whether by 
mutual consent or by order of the court, had in fact been avoided 
before the commencement of the proceedings (r). Avoidance by 
consent is not shown by proof of mere offer to rescind, without proof 
of acceptance, still less by a mere confession of misrepresentation 
unaccompanied by such an offer (a). The plea is available only 
where the contracting party was the actual representor: where the 
misrepresentation was made by the agent of such party, the 
representee has still a right, on satisfying the conditions upon which 
alone any action for fraudulent misrepresentation is maintainable, 
to recover against the actual representor any damage he may have 
sustained by reason of the total or partial irrecoverability from the 
contracting party of the moneys or property agreed, or adjudged, 
to be restored to him by way of restitution consequential upon 
rescission (t). 


(n) Ward v. JIdbbs (1878), 4 App. Gas. 13, per Lord Caiuns, L.O., at pp. 20, 21. 

(a) Ibid., per Loid Caibns, at pp. 22, 23. 

(p) Re Banister, Broad v. Afttn^on (1879), 12 Ch. D. 131, 142, 143, 146, 147, 
149, IfiO, 0. A.; Brownlie v. Campheli (1880), 6 App. Gas. 925, 936, 937 (where, 
however, no fraud was proved); Greenwood v. Leather Shod f'f’keel Co., [1900] 
1 Oh. 421, 0. A. (whei-e the representors stated in a prospectus which con¬ 
tained a waiver-clause, on which they relied, that " there may be contracts,' 
which were required by law to be disclo^d, and it was held that this was 
equivalent to a statement that they di^ not know of any undisclosed contracts 
which were material, whereas in fact, as was proved, they know of several, 
and on this ground, amongst others, the plea of waiver failed; ibid., per 
Liedley, M.E., at pp. 4,35—437); Pearson (S.) Son, Ltd. v. Dublin Cor¬ 
poration, [1907] A. 0. 351; Boyd and Forrest y. Qlasgow awl South Western 
Bail. Co., [Idli] S. 0.33, 61, 76. ‘ 

(q) See I'earson {S.)' <fc Son, Ltd. v. Dublin Corporation, supra, at pp. 353, 
354, 356, 359,360, 362, 3647-366. 

(v) Just as, conversely,' in proceedings for rescission, it is a good plea to 
allege and prove ^t, before *tho commencement thereof, th§ ropre.'raiitee had 
affirmed the contiffict; see p. 740, pgst. Both in the one case and in the other 
the^eleoHon between the two alternative remedies is made once for all; see 
p, 720, oofs, and p. 740, post. 

(i) ArnUony. Smith (1889), 41 Oh, D. 348, 369, 370, 372, 373, C. A. 

(f) Ship V. Crosskill (1870), L. B. 10 Eq. 73; see note («}, p. 720, ante. 
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Sub-Sect. 5 .—/iorrf Tenterdm'a Ad (a). 

1731- A further affirmative plea is placed by statute at the 
disposal of any representor who chooses to avail himself of it» in 
the case of a rapresentatibn relating to the character, conduct, 

• credit, ability, trade, or dealings of fny other person, to the intent 
or purpose that such other person may obtain credit, money, or 
goods (6), unless such representation be made in writing, signed (u) 
by the party to be charged therewith (d). 

1732. The representations within the purview o^the statute ^e 
not limited to those which are of a similar nature to the guarantees 
which form the subject of the Statute of Fr^iuds (e), nor to such as 
ate made wholly or partially for the benefit of the third person for 
whom the credit is obtained (/). The very wi^e terms in which 
the subject-matters of the representatidi^ fallii^ within the 
enactment are expressed have been judicially interpreted no as to 
effectuate the plain intention of the legislature, as collected from the 
general tenor of the statute. Thus the term “ character ” has been 
confined to character for paying promptly (g), and the expression 
" trade or dealings " has been held not to apply to such dealings as 
have no direct relation to the question of a third person’s credit (h). 
It is not yet settled whether a statement as to an incumbrance on 
a third person’s estate is a representation as to his “ ability,” or as 
to his “credit,” or not (i) ; but it is clear that any representation . 
which relates to such " ability ” or “ credit ” is none the less within 
the enactment, because the representor states facts of an impersonal 
character as a reason why the particular third person may safely 
be trusted (k). The third person intended by the expression 


(o) The Staiuto of Frauds Amendment Act, 1828 (9 Geo. 4, c. 14) 
(commonly known as Lord Touterdon’s Act), s. 0. 

(6) In the rarlininent Roll of the statute the word “ upon ” follows the word 
“ goods.” It has heen held in all the aixthoritios that this obviously mis¬ 
placed word, whatever be the true explanation of its misfit with the context, 
may bo ignored. 

(c) Personal signature is necessary; see titles Aoencv, Yol. I., pp. 149, 214; 
Baekebs and Banking, Vol. I., p. 644 ; Companies, Vol. v., p. 294 ; 
Guarantee, Vol. XV., p. 457. 

(rf) Statute of Frauds Amendment Act, 1328 (9 Geo. 4, c. 14), s. 6. The cases 
decided under this provision are:— Lyde v. Barnard (1836), 1 M. & W 101 ; 
Hasloch T. Fergusson (1837), 7 Ad. & El. 86; Stoann v. Phiuips (1838), 8 Ad. & 
El 457 ; JDmiaux v. SteinkeUer (1839), 6 Bing. (n. c.) 84; Tation v. Wade (1856), 
18 0. B. 371, Ex. Oh.: WtKTams v. Mason (1873), 28 L. T. 232; Stoifi v. 
Jeuisbury (1874), L. B. 9 Q. B. 301, Ex. Ch.; Pearson v. Seligman (1883), 48 
L. T. 842, 0. A.; Clydesdale Bank v. Paton, [1896] A. 0. 381; Hirst v. West 
Riding Union Banking Co., [1901] 2 K. B. 6^, 0. A. ; Parsons v. Barclay & Co, 
(1910), 103 L. T. 196, 0. A. In all of the above cases, except Tation v. Fade, 
supra, the plea was established. 

(e) Devaux v. Sidnkeller, supra, at pp. 88,89; see title GUARANTEE, Vol. XV., 
p. 454. • 

(/) Pearson v. Seligman, supra ; Clydesdale Bank V. Patnn, tupra, at pp. 390, 
391, 393, 394, 396, 397.* 

(o) HasJock V. Fergusson, supra. 

(A) Bishop V. Balkis ConsoWated Co. (1890), 25 Q. B. D. 512, 522, 0. A. 

(»■) In L^e V. Barnard, supra, the Court Cf Exchequer was equally divided 
on this question. , 

(A) Swann v. I'hUlips, supra, at pp. 461, 462. 
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, Seot. 3. «another person ” may be a member of a firna to which the 

Affirmative^ representor himself also belongs (J). 

the Aetion. 1733. The burden of proof, in respect of the statutory plea, is on 

- ’ tlie representor (/tt), and, according to the modern'pleading rules, 

the burden of allegation also ' ' 


QneBtionfl of 
law and fa(;r 


1734. In cases^of written, but unsigned, or not personally signed, 
representations, or yhere there is no dispute as to the words UBed 
in any oral represeAtjation, all questions raised by the statutory 
plea are questions of law though, in the latter class of case, it 
would seem th'at the^pafer course is for the judge to get a finding 
from the jury as to“the matters to which the oral statement wi^ 
intended to relate, where this question fairly admits of doubt, 
then, accepting such finding, to rule on the question of law whetner 
the representai^&n is wif3iin the statute or not (p). 

Seit-Sl^. 6.— Mis^resentation hj Agent ptr his onm Benefit <tr Purposes. 


MiHreprescn- 1735. Where a represontee alleges fraudulent misrepresentation 
tation by qji agent of the representor not having the express authority of 

BCTveiJersonai representor in that behalf, and makes a primd Jade case by 
ends. proving facts from which such authority would be implied in the 

absence of any counter evidence, it is open to the representor to set 
up, 08 an affirmative answer to such pn'imd jacie case, that his agent, 
in making the representation, though to all external appearances 
acting within the scope of his employment, was in fact acting for 
the sole purpose, and with the sole result, of serving his own or 
some third 2 ’erson’s private ends, and not in his (the representor’s) 
interests, but contrary thereto; and, if this allegation be estab¬ 
lished by evidence, the representor is entitled to succeed (g). 


Sect. 4. —Form and Measure of Relief: Rules for Assessment 

of Damages. 

Relief and 1736. Since the action of deceit, and its equitable equivalent, is 
remeiiy. based on the hypothesis that the representee has elected, or is com¬ 
pelled, to adhere to the contract, or put up with the situation into 
which he has been misled by the fraudulent misrepresentation, and 
there can be no question of undoing the past, it follows that the 
only relief obtainable in such a case is the award of a gross sum in 


(Z) Demux v. Steinkdler (1839), 6 Bing. (n. c.) 84. 

(m) And if there were two representations, the one oral and the other in 
writing and signed, the additional burden is cast on the representor of ehowing 
that the represontee relied solelv, upon the former {Tattvn v. IVade (1856), 18 
0. B. 371, 383, 387, 388, Ex. Ch.J. 

(n) See E. S. C., Ord. 19, r. 15, and title PLEAnmo. 

(o) Most of the cases cit^ in the text, supra, wore cases of either nonsuit or 
demurrer, or their modern equivalents. 

(p) Lyde v. Barnard (1836), 1 M. & W. 101, 111, 112. 

(f) Svdft V. Jewalmry (1874), L. E, 9 Q. B. 301, Ex, Ch.; British JlfufuoZ 
Banking Co. v. Chamwood Forest Bad. Co. (1887), 18 Q. B. D. 714, C. A.; 
Lloyd V. Orace, Smith Co., [1911] 2 K. B. 489, 509, C. A. In Malcolm, 
Brunker & Co., Ltd. v. Waterhouse & Sons (1908), 24 T. L. E. 854, the plea failed. 
Compare the estoppel case of Whitechnrch (George), Ltd. v. Cavanagh, [1902] 
A. C. 117, 124, 126, 133, 134, 139-141. ' 
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money, payal^e once for all (r) as compensation, tO’^Topeseut the 
present value of the entire net loss sustained by him in the past, 
or likely to ke^'sus&ined in the future. The meaning in law of 

damage," and ^the caq^al relation which it is necessary to 
establish betweeh it and the misrepresentation, have already been 
discussed (s). It remains to conifider the rules of law which, on 
prqof of the representee’s right to relief, regulate the quantification 
of the damages. 

1737. Where there is only one side to tbg^count, that is to .say, 
where the representee lias received no nw^ey nor money’s worth, 
Md has simply parted with property, or^aid money which is 
UJrecoverable in law (t), or in fact (a), or is under liability in that 
l^half which he is unable to dispute (a), the calculation is simply 
a matter of addition, or (in the case of Jiabihty) an estimate of 
present, values in accordance with 8im|»Ie- ac^diintancy rules. 
Where, however, the representee’s alteration ef^positio# assumes 
the form of a contract with the representor or a third person, and 
there are two sides to the account, between which a balance has to 
be struck, questions of greater nicety arise, not as to the rules 
applicable, which are now w'ell settled, but as to the application of 
them to the circumstances of the individual case. The governing* 
principle of computation is this. On the one side of the account 
must be placed everything that under the contract in question the 
representee has paid, and the present value of everything he is com¬ 
pellable to pay thereunder in the future, and also the value (to be 
assessed) of any property or advantages, capable of estimation in 
money, which under the contract he has transferred, or is compel¬ 
lable to transfer, in the future. On the other side is to be set all money, 
and the value of all property or benefits, which he has received, to¬ 
gether with the present value of all sums, property, or benefits which 
he is entitled to receive in the future, pursuant to the same contract {b). 
The balance represents the measure of damage. If the real value 
of the credit items is as not infrequently has been found (c), the 
representee is entitled to the unreduced total of the debit items (d): 
but the claim to this total, though (if it consists of a mere addition 
of moneys paid) it may wear the aspect of a liquidated sum, is 
still in law a claim for damages, with all the disadvantages and 

(r) See title ])amag*:s, Vol. X.,^p. .“JOO. 

18 ) See pp. 70(5, 707, avte. 

[t] Such as the suras paid by the representee to third persons in Kirhardson 
V. Silvester (1873), L. B. 9 (i. B. 34, and {quoad the railway faros) in IVt//iri7i8on 
V. Downton, [1897] 2 Q. B. 67. 

(u) As in the case of the cows which perished in Mullett v. Mason (1866), L. E. 

] (). P. 669, and the goods delivered on credit, or money advanced, to insolvent 
persons in the various “ misrepresentation of credit" cases referred to in note (d), 
p. 731, ante. 

(a) Asin Fdhill v. Traii'ter(1832), .3 B. & Ad. Ij4, and, generally, all the rases 
of misrepresentation of authority; soo p. 723, ante. 

{b) McConnd v. [1903J 1 Ch. 646, C. A., per Collins, M.E., at 

pp. 564, 666. 

(c) As in Twycroas v. Grant (1877), 2 C. P, I). 469, C. A., and Jury v. Stolter 
(1882), 9L. E. Ir. 385. 

{(t) McCannel v. IVright, supra, at pp. 654, 56.>. This is “ the ultimate, final, 
highest standard of his loss." * 
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advantageB incident to such a claim (e). If, on the other hand, the 
ijredit items are a complete equivalent, the representee has sustained 
no damage at all (/). 

1738. The next rule, which it has beeii found necessary to apply 
rigorously in certain cases, is^that the value of the property 
rights or interests received or receivable by the representee 
under the contract, to be deducted from the damages otherwise 
recoverable, means their real and actual value, to be determined 
by reference to the evidence adduced (^), and, in the case of 
marketable or saleable securities, without regard to market or 
current prices, which may be shown to have been manufactured 
by the very same fraudulent means which gave the representee his 
cause of action; or, in other words, it means the price which the 
property or securities would have fetched as between reasonable 
and honest vendors and purchasers acquainted with the whole truth 
of the facta proved at the trial to have then existed (h). The ascer¬ 
tainment of the “ value,” in this sense, usually results in reducing 
the figure to be deducted and enhancing the damages (i); but the 
application of the rule occasionally operates in the opposite direc¬ 
tion, and enures for the benefit of the representor (Jc). The date at 
which the value is to be assessed is the date at which the property 
or rights were acquired (1). The representeo is not bound to sell 
on discovery of the fraud, or at any subsequent time, but if he 
chooses to do so he must give credit for at least the sum received as 
purchase-money (m). But it does not follow that he may not have 
to give credit for more; for if he sells at any date subsequent to the 


(e]) Thus a representee by putting his claim in tho form of a demand for a 
liquidated sum, or labelling his cause of action “ money bad and received,” 
cannot alter its intrinsic nature, or escape tho disabilities attaching thereto, 
nuch as incapacity to recover in respect of an innocent misrepresentetion (soo 
Shm ▼. Croaakill (1870), L. R. 10 Bq. 73, and Afannera v. Whitehead (1898), 
1 F. (Ct. of Sess.) 171), or to reiach the estate of a deceased representor (see 
lie Duncan, Terry v. Sweeting, [1899] 1 Ch. 387, 390, 392). On the other hand, 
the fact that the sum claimed was in law damages, tnough liquidated, was 
used to help the representee in KettleweJl v. Refuge Assurance Co., [1908] 1 K. B. 
646, 0. A., per Lord Alverstone, C.J., at p. 650. 

(/) McOonnel v. Wright, [1903] 1 Ch. 646, 66-5, 0. A. 

(o) Pearaon v. Wheeler (1825), Ey. & M. 303, 304, and see, generally, tbi> 
authorities cited in note (//), infra. 

(A) Twyrroaa v. Grant (1887), 2 C. P. D. 469, 489—491, 503—505, 642—846, 
C. A.; Jury v. Stoker (1882), 9 Ij. R. Br. 385 ; Arlewright v. Newhold (1881), 17 
Ch. D. 301, 0. A.., per Fay, J., at pp, 312, 31.3 ; Peek v. Derry (1887), 37 Ch. D. 
641,691—594,0, A.; Qlaater y: Rolls (1889), 42 Ch. D. 436, C. A., j»er j^KEWiCH, 
J., at p. 466; McConnel v. Wright, supra, at pp. 632—659; Cackett v. Keswick, 
[1902] 2 Ch, 466, 468, 0. A.; Bhepheard v. Broome, [1904] A. C. 342, 347, 348. 
The reversal of the above decisions of Fry, J., and of rekewioh, J., by the 
Court of Amieal, and of the (3oart of Appeal in Peek v. Derry, supra, by the 
House of J jords, in no way detracts from the authority of those coses on the 
question of damages, which it ^ecame unnecessary for the respective appellate 
tribunals to deal with. 

{i\ As ui ell the cases cited in note (A), supra. 

\k) As in Pearson v. Wheeler, supra, wnere evidence of the defendant’s surveyor 
was admitted in reduction of damages. 

(/) See PeiJe v. Derry, supra ; Olusier v. Rolls, supra ; CaeJeeU v. Keswick, supra ; 
McUonnd v. Wright, supra; and Skepheard v. Broome, supra, at the pages 
cited in note (A), supra, ^ 

(7n) Peek v. Deny, supra, at the pages cited in note (A), supra. 
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expiration of a reasonable time from the date of bis discovery, in sbot. 4., 
which to consider his position and study the market or make the Form and 
necessary inquiries, and if the price in the meantime has gone Measi^of 
down from causes independent of the representor’s fraud} or of the BeUsf: 
inherent defects of the property or business or updertaking which Roles for 
was the subject of the misrepresentation, the actual purchase- 

money received is no criterion, and the representee must give credit _^ 

for the higher real value which he could have obtained at the 
material date above mentioned (n). 

1739. It is both the interest and the duty of the representee to Grounds for 
avail himself of any fair opportunity of minimising the damages reduction of 
in the interests of whichever party it may ultimately concern, 

This does not mean that a representor, who has made an ambi¬ 
dextrous and tardy admission of the falsity of his representation, 
unaccompanied by any oiler of restitution, can plead these facts 
in reduction of damages, or that the representee, in such cir¬ 
cumstances, is not entitled, and bound, to continue discharging his 
periodical liabilities under the contract, and adding the amount of 
cash payments to the damages (o). Equally unavailing for this 
purpose is the mere fact that a representor company, shortly after 
the date when the representee, beiiig a shareholder, acquired his 
shares, made good, or attempted to make good, its representations; 
for the material date, as already stated, is the date of the allotment 
to the representee, who, on such allotment, became entitled to have 
his damages assessed there and then (p). 

1740. The damages, as follows from the rules already enunciated, Errora as to 
on the one hand comprise, and on tbe other are limited to, the net proper 
loss arising from the reprcsentee’s alteration of position, and, there- 

fore, on the one hand, the representor is not entitled to say that ‘"" 
they are confined to the difierence (if any) between the value of the 
property when acquired and the value which it would have had if 
the representation had been true (q) ; nor, on the other hand, can 
the representee claim as damages loss of the prospective profits 
which he would have obtained under the contract if such repre¬ 
sentation had been true (r). The unsuccessful attempts which have 
been made in this direction are really survivals of the discarded 
doctrine 6i “ making good ” (s). 

Sect. 5. — Parties to the Action. 

Sub-Sect. 1. — fn Case of Assignment ig Operation of Law. 

1741. The possible parties to an action for damages for deceit are Parties to the 
ordinarily the parties to the representation, but in case of the death action. 

(n) Feeh v. Derry (1887), 37 Oh. D. 641, 591—594, 0. A.; Waddell v. Blockey 
(1879), 4 Q. B. D. 678, 0. A, 

(o) Arnuon t. Smith (1889), 41 Ch. B. 348, C.»A., per Lord HAiiSBUKY, L.C7., 
at pp. 369, 370. 

{pSMcOonnd v. Wrighi, [1903] 1 Ch. 646, 664, C. A.; see title OoMPAmES, 

Vol. V., pp. 136, 137. 

((/) This contention as to the measure of damages was pressed upon the Court 
of Appeal by the representor in Twycroaa y. Grant (1877), 2 0. P. B. 469, 0. A. 

(p) Cassahoglou v. Oibb (1883), i; Q. B. B. 797, C. A. 

(«) See pp. 721—723, a^e. 
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or disal)ility of representee or representor, if and so far as the right 
to sue or iiability to be sued in respect of such a tort is trans¬ 
missible to other persons, such other persons may, subject to the 
conditions under which the transmission js permitkd, be parties to 
tbo action (<). 

Sub-Seci’. 2 .— Right to Sue for Damages not Assignable, 

1742. As regards assignments inter vivos, the bare right to sue 
for damages for misrepresentation is not marketable, or saleable, 
or transferable (a). 

Bub-Sect. 3. —Incapacity of Member to Sue Corporation or Finn. 

1743. There is an iiiiportant exception to the general rule that the 
representee may sue the representor for damages for deceit, namely, 
where the representor is a limited company and the re^^resentee 
is a member tiiereof, and the misrepresentation is one whereby 
it Is alleged that the representee was induced to become such 
member. In any such case the shareholder is incapacitated 
from suing, unless and until he severs his connection with the 
company, either by agreement or by judgment of the court in 
proceedings properly instituted for that purpose (t); for by so doing 
he would be taking up two wholly inconsii-tent positions, namely, 
that of a member of the society and thao of a creditor of the 
whole body of members, including himself, and he is in this 
dilemma; either the shareholders, other than himself, whom he 
is suing, are as innocent as liimself, or he is as fraudulent as 


(t) As to tho persons who may sue, or aie liable to bo sued, iu iort, as lopie- 
Bonlin^ the estate of a representor or ropicscnteo who is deceased, or under 
disabilities, such as insolvency, infancy, lunacy, and the like, see generally, 
titles Action, Vol. I., pp. 17—22; Pbaoticb and rnocEDURB. As to 
transmission on death, see title Kxecutohs and Administbatobs, Vol. XIV., 
pp. 226, 227, 312—314; as to transmission on bankruptcy, see title Bank- 
nuPTOY AND Insolvency, Vol. II., pp. 136, 138, ana on the winding up 
of a company, title Companies, Vol. V., pp. 446, 447; as to infants, and 
lunatics or persons of unsound mind, see, respectively, titles Infants and 
CniLDBBN, Vol. XVII., pp. 133, 140, and IjXjnatics and Peksons of Unsound 
Mind, Vol. XIX., pp. 462—466. As to tho position of manied women, see title 
Husband and Wife, Vol. XVL, pp. 436-439, 433—468. As t.i the positior 
of corporations, see title Cobpobations, Vol. VHT., pp. 386 et seg. 

(a) De Jloghton v. Money (1866), 2 Ch. Ap^. 164, per Tubneb, L.J., at p. 169, 
“ the right to complain of a fraud is not a marketable commodity,” and see 
title CuosEs IN Action, Vol.. IV., p. 402. The reason is that such a traffic 
savours of champerty, or, if no money posses, of maintenance. The rule applies 
equally to proceedings for rescission, whore nothing is assigned but the bare 
right to sue; 'see p. 753, poet. 

(b) Houldsworth v. City of Olasgow bank (1880), 5 App. Uas. 317, 323—336, 
338—841; Burgess's Case (1880), 15 Ch. D. 507,511—514; see title Companies, 
Vol. y., p. 310. There is no doubt as to the right of the shareholder, on the one 
hand, to take any other kind of proceeding a^inst the company in respect of the 
species of misrepresentation in question ( Western Bank of Scotland v. Addie, 
Addie V. Western Bank of Scotland (1867), L. B. 1 Sc. & Biv.' 145,163, 164), or, on 
the other hand, to sue for damages in respect of any other roedes of imsrepie- 
sentation (Mouldsworth v. City of Glasgow Bank, supra, per Lord Selbobne, at 
p. 329). It is where the above particular form of remedy is pursued in respect 
of the above particular type of misrepre 8 eat 9 .tion that the vice of simultaneous 
approbation and reprobation becomes apparent. 



Part X,—Action fob? ©amages for Misrepresentation. 

they (c). This reasoning would equally apply to the case of any 
other corporation, or to that of a firm (d). 

Sect. 6 . —Statutory Modification of the General Law in the 
Case of Prospectuses of Companies. 

1744. In the case of misrepresentations contained in prospectuses 
of limited companies, the legislature has, in several important 
particulars, altered the rules of the common law already stated. 
These alterations are the subject of special treatment in their proper 
place {e). 


Part XI.—Proceedings for Rescission. 

StjoT. 1 .—Nature and Conditions of the Right to Rescind. 

Suu-Seox. 1. — general Statement. 

1745. Where the representee has been induced by misrepresenta¬ 
tion, whether fraudulent or innocent, to enter into a contract or 
transaction (/) with the representor, which, unless and until 
rescinded, would be binding on the parties, such contract or trans¬ 
action is voidable at the option of the reprei-entce. This means 
that the representee, on discovery of the truth, has a right to elect 
whether he will affirm or disaffirm the contract or transaction, and, 
if he adopts the latter course, is entitled to give notice to the 
representor of repudiation, and demand from him a complete 
restoration of the status quo. In the event of his demand not 
being complied with, he may, subject to certain conditions (g) and 
affirmative defences(/<), maintain an action or analogous proceedings 
for the purpose of liaving the contract or transaction declared void 
and rescinded by the court, in w’hich event it is deemed to have 
been void ab initio; and restitution in sq^ccie, and other relief conse¬ 
quential upon such declaration and rescission, may be decreed (i). 

Sub-Sect. 2.—Immaterial whether Misrepieaeutation Fiaudnlnit or Innocent. 

1746. For the purpose of proceedings to set aside a contract or 
transaction, it is immaterial whether the representation was 
fraudulent or innocent {k). This being so, unnecessary and 

(c) Houldawolth v. City oj Glasgow Bank (1880), 5 App. Cas. 317, 329,330, 333. 

(d) I hid., per Ijord Caiuns, L.0, at pp. 323—326. As to a firm, see Manners 
▼. Whitehead (1808), 1 P. (Ot. of Sess ) 171, and title Pabtnehsuip. 

(a) See title Companies, Vol. V., pp. 136 — 110 . 

(/) Por the meaning of “transaction,” see p. 704, ante. 

(ff) See pp. 740—742, post. , 

(A) See pp. 746—752, post. 

(») See pp. 742—■J46, 

\k) Re Deposit and General Life Assurame Co., Ex parte Ayre (1858), 27 
L. J. (cH.) 570, 683 ; Rosa v. Estates Investment Co, (1868), 3 Ch. App. 682, 685 ; 
Redgrave v. /f«rd(1881), 20 Ch. D. 1, 12, 13, C. A.; Derry v. P«'fc(1880), 14 App. 
Oas, 337, 359; Re Metropolitan Codl Constmtrs’ Association, IVainvright’a Case 
(1890), 03 L. T. 429, 431, C. A.; ^teieart v. Kennedy (1890), 15 App Cas. 108, 
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unproved allegations of fraud in any such proceedings are visited 
with costs (1), though it is no longer thought right to dismiss the 
action entirely on that ground (m), unless it is uramed in such a 
way that, after striking out of the plaintiff’s pleading all aver¬ 
ments of fraud, no intelligible cause of action or title to relief 
remains (n). 

Sob-Seot. 3 .—Immaterial wJutJier Contraet IH»adoantag&nu to Represeniet or nd. 

1747. If the representee proves that he was misled by the misre¬ 
presentation into making the contract which he seeks to avoid, it is 
immaterial whether it has affected, or is likely to affect, his interests 
prejudicially or beneficially. The representee is the sole judge ; it 
is for him to elect whether, for reasons sufficient to himself, he will 
adhere to, or repudiate^ the contract. The representor has no voice 
in the matter, and he cannot invite the court to speculate as to the 
supposed inadequacy or insagacity of the representee’s reasons for 
insisting on that to which he is entitled (o). 

Sub-Sect. 4 .—Contract indtuied hy Miarepreaentation Voidable not Void. 

1748. In general (p) a contract induced by misrepresentation is 
valid until disaffirmed, not invalid until affirmed, that is to say, 
it is voidable, not void (q). The consequences of this rule are of the 

121 ,122; Ferguaon v. Wihon (1904), 6 P. (Ct. of Soss. > 779, 783. Tho rule stated 
in text has always been the rule in equity, subject to an exception where 
the contract has been completed by a conveyance for value; soe p. 741, 

B oat, and title EQUITY, Yol. XIII., p. 15. At common law the rule was 
mitod to cases where tho innocent misrepresentation went to the root of the 
contriiot (^Kennedy v. Panama etc. Mail Co. (1867), L. E. 2 Q B. 580, 587; but 
this decision was before the passing of the Judicature Acts, and may be regarded 
as now obsolete) ; see title Equity, Yol. XIII., p. 61. 

(/) London Chartered Bank of Aualraha v. Lempriere (1873), L. E. 4 P. C. 572, 
697. 

(m) This was apparently the view of Lord Cottenuam, L.C., ih Wilde v. 
Otbaon (1848), 1 11. L. Cos. 605, at pp. 620, C21, 625, though ho afterwards 
either disclaimed, or modified, what he was reported to hove siiid iArUibold v. 
Commiaatonera of Charitable Bequrata for Ireland (1849), 2 II. L. Cas. 440, at 
pp. 469, 460); see also Kapey v. Lake (1852), 10 Hare, 260, 201, 265; Parr v. 
Jewell (i855), 1 K. & J. 671, 673, 674; lltckeon v. Lombard (i866), L. B. 1 H. L. 
324, 331. 

(n) Anderaon v. Thornton (1853), 8 Exch. 425, 428, as contrasted with 
TAoto V. Poland (1853), 8 Exch. 725, 730 — 732 ; Swinfen v. Chehnaford (Lord) 
(1860), 5 H. & N. 890, 920, 921; Ilickaon v. Lombard, aupra, at p. 330 ; London 
Chartered Bank of Auatralia v. Lempnere, aupra ; Connecticut Fire Jnauranca Co. 
T. Kavanagh, [1892] A. 0. 473, 479, P.' C.; Behn v. Bloom (1911), 106 L. T. Ja 
87. As to pleading geiiorally, see title 

(o) Aylea v. Cox (1852), 16 Beav. 23 (a case in which a purchaser insisted on 
being relieved of his contract to buy land which, being represented as copy¬ 
hold, was in fact freehold, and it was in vain objected by tne representor that 
he was getting what most people would consider to be a more, and not a less, 
yaluable estate,per Eomillt, M.E., at pp. 24, 25 : “the motives and fancies 
of mankind are infinite, and it is unnecessary for a man who has contracted 
to purchase one thing to explaiiViwhy he refuses to accept another “). Oompore 
the other cases cited on this point in note (y) to p. 756, and the non-disdosure 
oase>of Cmiettv. Peppercorne 3 Beav. 78 (“it is not necessary to show 

that Iqss afterwards took place in consequence of these transactions ’’). 

(p) See the exception mentioned, p. 139,_poat. 

(f) Stevauon v. Neumham (1853), 13 0. B. 285, 302, 303, Ex. Ch.; Feret v. 
Htl/(1854}, 15 C. B. 207, 223—227; Re Overend, Gurney tS; Co., Oakea y. Turquand 
and Harding, Peek v. Same (1869), L. B. 2 a. L. 325, 346; Ogilvie^y. Currie 
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utmost importance in relation both to the conditions of relief (}*), 
and also to somei^f the afilrmative defences which may be set up by 
the representor («). 

1749. There is one exception—apparent rather than real—to the 
rule. When the misrepresentation relates to the character class or 
nature of ah instrument which the representoe is induced thereby to 
execute, and, therefore, of the contract which the instrument is 
supposed to effectuate or record (t), or when it relates to the 
identity of the individual with whom he is contracting (a), so 
as to produce, in the one case, ‘‘ essential error ’’as to the 
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(1868), 37 L. J. (on.) 541, 516; Heese River Silver Mining Co. v. Smith (1869), 
L. R. 4 II. L. 64, 69, 73, 74; Clough v. London and North Western Rail. Co. 
(1871), L. R. 7 Exch. 26, 34, Ex. Ch.; Nrlanger v. New Sonihrero Phosphate 
Co. (1878), 3 App. Cas. 1218, 1227, 1228; Re Scottish Pdroleum Co. (1883), 23 
Ch. D. 413, 430--432, C. A.; Aaron's Reefs v. Twiss, [1896] A. 0. 273, 290, 
291, 204; Re Ohibb, Ramfleld v. Rogers, [1900] 1 Oh. 354, 361,362, 0. A. (applied 
to the case of a gift); United Shoe Machinery Co. of Canada y. Brand, [1909] 
A. C. 330, 339, P. 0. 

i r) He© pp. 740 -742, post. 

«) Soo i)p. 740—752, post. * 

t) As in Thoroaghgood'8 Case (1584), 2 Co. Rep. 9a (where an unlettered man 
executed a release of land on a fi'audulont misrepresentation that the instru¬ 
ment was a more acquittance for arrearages of rent); Kennedy v. Green (1834), 
3 My. & K. 699, 714, 718 (assignment of mortgage fraudulently stated to bo a 
mei-e formal document for ensuring punctual payment of interest under such 
mortgage); Foster v. MarJtinnon (1869), L. B. 4 0. P, 704 (representee induced 
to sign a bill of exchange fraudulently stated to bo a guarantee); Bagot v. 
Chapman, [1907] 2 Oh. 222 (mortgage deed fraudulently iniedescribed os merely 
a document enabling the representor to raise money, if necessary, at some 
future time); Carlisle and Cnmlrrland Banking Co. v. Bragg, [IdW] 1 K. B. 
489, 0. A (wheio a guarantee was pretended to be an insurance paper). On 
the other hand, wheio the misrepresentation lelatos only to the legal effect, or 
the contents (in the sense of the terms or ])rovisionB) of the instrument, os in 
Natumal Proitnnal Bank of F.nglund v. JaiJcson (1886), 33 Oh. D. 1, 0. A ; 
flowafsun v. Webb, [1908] 1 Ch. 1, 0. A.; and Lloyd v. Grace, Smith & Co., 
[1911] 2 K. B. 489, 500, 501, 0. A., such instrument is not void, but only 
voidable ; because in such cases the represonteo does intend to enter into the 
contract, whereas, in the others, ho has no such intention. For an exposition 
of the principles on which the two typos of case are distinguished, and on which 
non est factum is, or is not, pleadable, see Edwards v. Brown (^1831), 1 Cr. & J. 
307, 312; Foster y. Mackmnon, supra; Hunter v. Waltna, Curling v. Walters, 
Darnell v. Hunter (1871), 7 Ch. App. 75, per Melltsh, Ij.J., at p. 88 (“ where a 
man knows that he Ls conveying or doing something with his estate, but does 
not ask what is the precise effect of the deed, because he is told that it is a 
mere form, a deed so executed, though it may bo voidable on the ground of 
fraud is not void"); Howatson v. Webb, supra, at pp. 3, 4 (approving the 
exhaustive judgment and reasoning of WATuiiNaiON, J., in the court below, 
8 . 0. [1907] 1 Ch. 537); Carlisle and Cumberland Banking Co. y. Bragg, supra, 
at pp. 495—498. See, further, title Deeds and Othbb Instruments, Vol. X., 
pp, 404—407. 

{a) See Parker v. Patrick (1793), 5 Term Rej. 175; Kings/ord y. Merry (1856), 

1 H. & N. 503, Ex. Oh, ; Higgona v. Burton (1867), 26 L. J. (Bi.)t 842 ; 
Hardman v. Boat A 41863), 1 H. & 0. 803 ; Cundy y. lAndsag (1878), 3 App. Cos. 
459; Henderson dt Co. v. ItViUiams, [1805] 1 Q. B. 521, 0. A. In all these cases, 
where the fraud in a criminal aspect would have amounted to larceny by a 
trick, it was held ^at no property passed, and no oontxact was made, and in all 
of them, except the last (where be had estopped himself), the ropresentee 
succoodid. On the other hand,* whore the fraud would have, in a criminal 
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Sect. 1. contract itself, and, in the other, enor persona as to the con- 
Natnreond tractoc, the so-called contract is, and was ah imtio, wholly void; 
Coitions beeuuse, to make a contract, consent and intention are indispensable, 
t 1 /typot/icsi, the representce never ^tended to make any con- 

to Bescmo. whatsoever of the nature alleged, or with the pretended con- 
tractee (as the case may be), and his mind did not accompany the 
signature or acts which under other circumstances would have 
indicated his consent (b). 

1760. The right which accrues to the representee, on discovery of 
the real facts, is, in the first instance, a right of choice or election 
only. Such a right, when once exercised, is exhausted; whence it 
follows that, if by express notice, or impliedly by conduct, the 
representee elects to affirm, he can never afterwards claim to 
avoid (<j); and that, if he has once elected to avoid, he can never 
afterwards bo allowed to affirm in his own interests; nor, on the 
other hand, at the suggestion of the representor setting up a plea 
of affirmation, can he be hold to have affirmed in virtue of subse¬ 
quent acts which otherwise might raise such an inference (d). 
There is no locus poeiiitentia in either case. But if his right to 
relief is no more than a right to choose, on the other hand it is 
no less. That is to say, he is not bound to choose one course 
rather than the other; nor is he bound to t lake any choice at all 
within any particular period of time, though he delays doing so at 
his ow'u risk and peril (c). Further, should ho choose to adhere to 
the contract, he is still entitled, if the representation was fraudulent, 
but not otherwise, to all such remedies in damages as are available 
to a representee under such circumstances (/). 

Sect. 2. —What must he alleged and proved. 

Burden o£ 175 I. In any proceedings for rescission, the burden is on the 
co^tituent representee of alleging and proving each and every of the facts and 

elements. matters required to be established in an action for damages (< 7 ), 

except fraud and damage (Jt). Further, he must, if challenged, be 
prepared to show that the contract or transaction which it is sought 
to annul is an existing executory contract or transaction which, 


Bight of 
election 
In repre- 
Bontee, 
which, once 
exercised, is 
irrevocable. 


court, boon deemed no more than obtaining goods by falf»e pretoncos, the 
property is held not to have passed, and the contract to be voidable only 
(IfVetteWn lirothera v. Davison, [1911] 1 K. B. 463, C. A.). 

(6) See the authorities cited in notes (t) and (a), p. *739, ante. 

(c) Clough London and North Weatem Sail. I'o. (1871), L. R. 7 Exoh. 26, 31, 
Ex. Ch. Conversely, having elected to avoid, he cannot, for his own benefit, 
afterwards troat the contract as subsisting (ibid., at p. 36). 

(d) Tomltne'a Case, [1898] 1 Ch. 104, Whiqut, J., at jj. 109. 

fe) See p. 752, post. „ 

(/) Thus, after unsuccessfully suing the cost-book miniog company (in the 
names bf the proper officem) for rescission in Vhrke v. Dickson (1858), E. B. & E. 
148, the representee, on afterwards suing the directors for the same misrepre¬ 
sentations (which wore proved to be fraudulont) m Clarke v. Dickson (1859), 6 
C. B. (x. s.) 453, was held entitled to damages. 

(o) See pp. 724, 725, ante. 

(A) See pp. 737, 738, ante. 
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unless and until avoided by the court, is valid and binding on the 
parties ; for otherwise there is nothing in respect of which judicial 
intervention is requisite. 

1752. It follows from tfte last-mentioned requirement that the 
court can no more be asked to rescind than to enforce an 
alleged contract which has never in fact or in law come into 
being (i); or which was void ab initio (k) ; or which, having come 
into being, has been determined by the parties (f); or which,—except 
in cases of fraud (;n), or of misrepresentation as to the entire 
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(t) As, for instance, in Etna Iiiaurance Co., Slattery’s Case (IHIS), 7 I. R- 
70q. 245 (application for sharos withdrawn lioforo allotment resulting in no con¬ 
cluded contract); Tomline's Case, [1898] 1 Ch. 104 (a similar plea, hut, not having 
been sot up in. the first instance, sliarehulder had precluded himself fiom relying 
upon it); Ee Scottish Petroleum Co. (188>'i), 23 On. D. 413, 431, 432, 438, C. A. 
(attempt to show no binding contract, on grounds that allotment not made by the 
requisite number of directors, and that cuinpanv had not unqualifiedly accepted 
the application, but had made a countor proposal which was not accepted ; failed 
for want of proof). As to when negotiations become a concluded contract, 
see title Oontraot, Vol. VII., pp St,!—3.'54. In the above and numerous other 
company casus the court might have refused to interfere if they hod been 
ordinary cases of ruscissioii ; but, inasmuch as the statutory register yrimd facie 
stands on record against the alleged shareholder or eontnbntory, and justifies 
a couipaiiy in rotainiug the name on the icgistcr, or the liquidator in settling 
it on the list of contributories, it is necessary for him to come to the couii; for 
relief, which, on proof of the necessary facte, will be granted, against, not the 
'contract, but the consequences of the statutory reoord of it, whether the alleged 
contract was non-oxistont, or void, or voidable. 

(/c) As, for instance, when the alleged contract was induced by a misrepro- 
sentation of the character mentioned in notes (/) and (a), p. 739, ante, or where 
it was illegal, as to which see title Ooxtk.vci', Vol. VII.. pp. 391—403; or, 
though not illegal, made void by statute, us to which see tfcid., pp. 403—400, 
and titles Bills ok Salk, Vol. 111., pp. 63 —61 ; G.\mino and ■VVagkuino, 
Vol. XV., pp. 271 H aeg.; Inkants and Childben, Vol. XVII., pp. 67 et aeg., 
and Money and Money-Lending. 

(Z) As by forfeiture, pursuant to the articles of a company; see Ee Home 
Comities niid General Life Aasurancr, Co , Ex fiarte. Woallaaton (1859), 7 W. R. 
045; Ee jMndon nnti Mediterranean, Bank, Wright’s Case (18(i8), L. R. 12 Eq. 
334, n.; Wright’s Case (1871), 7 Ch. App. .55 ; and Aaron's Reefs v. Tiuisa, 
[1896] A. C. 273, 293. The rule assuiuos that the forfeiture was hmid fide. 
Whore it was a fraudulent device of the shareholders, in collusion witli the 
company’s seoretaiy, the contract was held not to have been put an end to 
{Gowers’ Case (1868J, L. R. 6 Eq. 77, 81). Uore again, as in the cases cited in 
note (/), supra, it was necessary for the party to come to tho couit for relief, 
though asserting tho contract to have been determined, because until he did 
BO the register and list of contributories stood on record against him; but, if 
the proceeding had been an ordinary action for rescission, relief would have 
been refused on tho ground that the court does not moke unnecessary orders, 
nor rescind what is non-existent. 

(m) Instances of rescission being grunted, even after conqilctiuu of the con¬ 
tracts by conveyance, on the ground that tho misrepresentation was fmiidnlent, 
though the ward was not always used in tho judgments, are: Sfurge v. Sturge 
(1849), 12 Beav. 229; E^nell v, Sprye, Sprye v. EeyneU (1852), 1 De G. M,.,«S; G, 
660, 0. A.; QarrarcLv. j^ankel (1862), 30 Beav. 446 ; ffarna v. Pepperell (I8o7), 
L. E. 5 Eq. 1 ; Harfy. Swaine (1877), 7 Ch. D. 42 ; Paget v. Marshall (1884), 28 
Ch. I). 266. In Foret v. Hill (1854), 16 0. B. 207, though a court of common 
law had, at that time, no jurisdiction to grant relief, the estate having passed, 
it seems to have been recognised that such relief might even then have been 
obtained in equity on the ground «*f fraud. 
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Bubstanee of the subject-matter (n),—has been completely executed 
(^d exhausted on both sides (o). 

1753. Further, where the contract in question is that and some¬ 
thing more, such as a contract of majrriage, which confers and 
iiivolves status and legitimacy, it cannot be dissolved or nullified 
on the ground that it was induced by misrepresentation, even if 
fraudulent, unless the fraud was of such a nature as to render it, 
not voidable, but void, and then only by the appropriate tribunal (p). 

SiiCT.'3.— Foi’tn and Extent of Relief. 

1764. The object of all proceedings of the nature now under con¬ 
sideration is, first, to obtain a judicial declaration and judgment 
that the contract in question has always been, and still is, voidable 
by reason of the misrepresentation; secondly, the annulment 
thereof by the court, pursuant to its declaration, which annulment 
relates back to the date of the contract (q); and, thirdly, such con¬ 
sequential directions and relief as will restore the parties to the 
exact position in which they were before the contract was entered 
into, this being the inevitable operation of any avoidance ah initio. 

(n) See Brownlie v. Campbell (1880), 6 App. Cas. 926, 937 ; Debenham v. 
Sawbridge, [1901] 2 Ch. 98, 109. Belief was grantod, even after completion by 
conveyance, though no fraud was shown, on th.^ ground of error in sub- 
ttarUiahbua, in Bingham v. Bingham (1748), 1 Yes. Sen. 126 (a decieiun 
approved by Lord (Jbanwokth in Cooper v. Bhihbs (1867), L. R. 2 H. L. 149, 
at p. 164); Jones v. Clifford (1876), 3 Oh. D. 779, 791, 792 ; and Hart v. Swatne 
(1877), 7 Ch. D. 42. 

(o) IllustrutionB of relief bcijig refused after conveyance, or after complete 
oxoisution on both sides, in cases not falling within either of the above two 
exceptions, and expositions both of the rule and of the exceptions, ai-o to be 
found in Attwood v. Small (1838), 6 Cl. & Fm. 232, 319, 352, tl. L.; Wtlde v. 
Otfison (1818), 1 H. L. Cas. 605, 025, 632, 633; Brownlie v. Campbell, supra; 
Soper v. Arnold (1887), 37 Ch. I). 90, 101, 102, C A. ; atlirmed (1889), 14 App. 
Cas. 429; May v. Platt, [1900] 1 Ch. 610; Debenham v. Sawlmdge, supra; 
Lurgan's {Lord) Case, [1902] 1 Ch. 707, 709 ; Stddon v. Nmth Eastern Salt Co., 
Ltd., [1905] 1 Ch. 326; Mihh v. Cobum (1910), 27 T. L. R. 170 (lease); 
reversed on another point (1911), 27 T. L. R. 372, C. A,; and Angel v. «/ay,[1911] 
1 K. B. 666 (lease). It is to bo observed that complete execution on both sides 
must be established; the mere fact that one party has been during the eurrenev 
of the contract entitled to ndvantagos under it in certain events which have 
not happened, whilst the other party has been at risk during that period, doc- 
not make the contract an executed one, for, at this rate, every voidable con¬ 
tract might bo said to be executed {KetflewiU v. Refuge Assurance Co., [1908] 1 
K. B. 616, 549, 650, 551, 0. A.). Whei(6 by a term in the contract compensation 
is to take the place of rescission, and no limitation of time is fixed, the above 
rule does not apply, and such compensation may, and must, be awarded after 
oouvoyaiice (Boa v. HelshAm (1866), L. E. 2 Fxoh. 72; Palmer v. Johnson 
fl884), 13 Q..11. D. 361, 356, 0. A,). 

(jt>) See title Husband and Whe, Vol. XVI., pp. 278—281; SvAft v. Kelly 
(1835), 3 Knapp, 267, P. 0. Some dtda of Butt, J., in Scott v. Sebright (1886), 
12 P. D. 21, to the effect that a marriage may he annulled on the same grounds 
as any other contract, are cle^ly wrong, tnough the decision, itself maybe 
supported on the ground that in that ease too there was really no consent. 
In J. V. J. (1884), 03 L. J. (CH.) 1014, Peahson, J., held that a marriage 
Bettlemont could no more be set aside on the ground that it was induced by 
the fraudulent misrepreseutation of the wife as to her past conduct, than the 
marriage itself could, which was the consideration for it. 

(g) Reese Brier Silver Mining Co. v. SmUh (1869), L. R. 4 H. L. 64, 73, 74, 
77, 78, 81. 
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The rescission is granted in toto, or not at all (r), except where *• 

there are separate and severable covenants or stipulal^ons (a), or Fem ai^ 
where the instrument impeached may serve two purposes, or £xt<si#ol 
operate in two directions^in which case it may be rescinded in one 
of such characters, whilst allowed to stand in the other (t). 

1765. The ordinary form in which the aid of the court is Formi oi 
invoked is an action, or counterclaim (o) for rescission, in which, 
on discharging the necessary burden of allegation and proof (b), aotow for° 
unless countervailed by any affirmative plea successfully raised by rescission, 
the representor (c), the representee is entitled to relief of a nature 
to effectuate the objects already indicated (d)—that is to say, to 


(r) Myddldon v. Kenyon [Lord) (1794), 2 Ves. 391, 408 ; Beaumont v. Dulses 
(1822), Jac. 422, 426; VUirke v. Diehaon (1858), E. B. & E. 148, 165; United 
Shoe Mnchtncry Co. of Canada v. Brunet, [1909] A. 0. 330, 340, P. 0. 

(s) Ilenhy v Stone (1840), 3 Benv. 355, jier Ix)rd LanodalK, M.B. (as to a 
person partially interested being entitled to set aside a conveyance, so far as 
it fiffoctrd Rucli partial inlorest, without disturbing the residue, or joining 
the parties having tho other partitil interests); Bagot v. Chapman, [19071 2 
(Jh. 222 (where the rule was correctly stated by Swinven Eady, J., though his 
application of it to the cuho before him has been commented upon ; see Hov aUon 
V. IVebh, [1908] 1 Ch. 1, C. A., per CuZENS-HAniiY, M.B., at pp. 2, 3, and 
ptr Paiiweix, li.J., at p. 2). 

(t) Hay (jar th v. JVeartng (1871), L. B. 12 Eq. 320; Be Oomeraall (1875), 1 
Ch. I). 137, 0. A.; affirmed, sab nnm. Jones v. Gordon (1877), 2 App. Cas. 616. 

(a) Redgrave Y. Hurd (1881), 20 Ch. 11. 1, C. A. (successml couutoroluiin for 
roBcission); see also tho cases cited in note (d), p, 755, post. 

i 5) As stnted in pp. 740—742, ante. 
cj Soo pp. 746—762, posf. 

(t) The numerous examples of actions (or counterclaims) for rescission in 
which the representee discharged his burden of proof, and was not defeated by 
any affiimative pica, and in which therefore he obtained relief, may be roughly 
classihed according to their subject-matter as follows;—(i.) Sale, mortgage, or 
lease of land [Murray v. Palmer (1805), 2 Soh. & Lof. 474; Kennedy y. Green 
(1834), 3 My. & K. 699; Reynell v. Sprye, Sprye ▼. Reynell (1852), 1 De G. M. 
& 0. 600, C. A.; Stanton v. Tattersall (1853), 1 Sm. & G. 529 ; Torrance v. Bolton 
(1872), 8 Cli. App. 118; Lindsay Petroleum Co, y. Hurd (1874), L. E. 5 P. 0. 
221; Lemprii'yey, Lange (1879), 12 Ch. D. 675; Be Arnold, Arnold y. Arnold 
(1880), 14 Ch. D. 270, 0. A.; Nottingham Patent Brick and Tile Co. y. Butler 
(1886), 16 Q. B. I). 778, 0. A.; Whittington y. Seale-Hayne (1900), 82L. T. 49; 
Baker y. Moss (1902), 66 J. P. 360; Mahomed Kgla Mea v. Harperink [A. V.) 
(1908), 25 T. L. E. 180, P. 0.); (ii.) Sale or transfer of goods or securities 
hrilson V. Short (1847), 6 Hare, 366; Murray y. Mann (1848), 2 Exch. 638; 
Walsham y, Statnton (1863), 1 De G. J. & Sm. 678,0. A.; Maturin y. Tredenmck 
(1864), 12 W. E. 740; Donaldson v. Oillot (1866), L. E. 3 Eq. 274; Mathtas v. 
Yetts (1882), 46 L. T. 497, 0. A.; Moorhouse y. WooHe (1882), 46 L. T. 374 ; 
Tfliurr y. Devenish (1904), 20 T. L. E. 385); (iii.) Insurance [Fenn y, Craty 
(1838), 3 Y. & 0. (EX.) 216; Traffl y. Baring (1864), 4 De G. J. & Sm. 
318, 0. A.; Life ana Health Assurance Assodatton, Ltd. y. Tide (1904), 6 P. 
(Ot. of Sees.) 437); (iv.) Partnership, practice, or business (Stainbank y, 
Fernley (1830), 9 Sim. 556; Rawlins v. Wickham (1868), 3 De G. & J. 3(M, A.; 
Redgrave V. Hurd, supra; Ferguson v. Wilson (1904), 6 F. (Ot. of Bess.) 779, 
783); (t.) CompromiseB [Beadles y. Burch (1839), 10 Sim. 332; Davis y. Okmitcr 
(1865), 3 W. E. 32i; Brooke y. Mostyn [Lord) (1884), 33 Beav. 457; Fane y. 
Fane (16761, L. E. 20 Eq. 698; Re Roberts, Roberts y. ReAerts, [1906] 1 Ch. 704, 

0 . A.); (vij Contents of an instrument or document (£eweiitn v. Cobbold (1853), 

1 Sm. « Q. 376; Lee y. Angas^ (1866), 7 Ch. App, 79, n.); (vii.) Applications 
and subscriptions for shares in limited companies; see title Companies, 
Vol. V., pp. 127—182; (viii.) Miscellaneous, as Cooper y. Joel (1869), 1 De G, 
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Sbot. 8. an order rescinding or setting aside the contract, with or without 
feVirm and a prefatory declaration (e), and, in certain special cases, to an order 
Extent of for the delivery up of the instrument in which the contract is 
contained or recorded to be cancelled (/), or for rescission of the 
conveyance by which it was completed* (. 9 ); and to such further 
orders for repayment of money with interest (h), reconveyance and 
retransfer (i), indemnity (k), not being in the nature of damages (i), 
' injunction (m), accounts and inquiries (n), rectification of an^ entry 

in a statutory register which otherwise would or might import 
liability ( 0 ), and generally, and otherwise, all such directions as, in the 
circumstances of the particular case, may bo required for the purposes 
of complete restitutio ad integrum ; which means that, on his part. 


F. & J. 240 (guarantee); A.-O. v. Jtay (1874), 9 Ch. App. 397 (annuity); 
Lempriere v. Lange (1879), 12 Ch. D. 675 (imaney) ). 

(eV In all the cases cit^ in note (cQ, p. 743, ante, an order was made for 
rescission, and m mobt of them a declaration was prefixed to the decree or j iidg- 
ment. In one instance {Broi^e v, Moatyn (fjcrd) (1864), 33 Beav. 457) the 
doclaiation mado was substentially all that the plaintiff obtnineil or required. 

(/) As to the considerations which will move the court .to order the physical 
surrender or destiuction of an instrument, see title Equity, Vol. XIIT., pp. 53,51. 

{g) See notes (m) and (w), pp. 741, 742, ante. 

(A) In all the cases cited in note (d), p. 743, ante, where tho representor had 
received any cash lienefit under tho contract ho w« t ordered to refund it with 
interest at 4 per cent, or 5 per cent., according to tne circiimstancos. 

(i) This is ordered, where tho repreeentee was a vendor, as, for instance, in 
Addis V. Camphell (1841), 4 Beav. 401. 

(i) Stainbitnkv. Fernley {IS39), 9 Sim. 556; Ncivbigging v. Adam (1886), 34 
Ch. 1). 582, C. A.; WhtUnyton v. Siafe-ITayne (1900), 82 L. T. 49. 

(/) That is to say, the indemnity extends only to expenses and liabilities 
incurred pursuant to obligations containod in the contract which is set aside, 
not to those which “arise out of the contract,” for this expression, if taken 
literally, would include damages : see Ntwhtygmg v. Adam, supra, at pp. 588 — 
596, and Whittington v. Seale-Ilayne, supra, where Pah well, J., acting on tho 
rules laid down in Newhvjging v. Adam, supra, paiticulaily those laiii down by 
Bowen, L.J. {ibid., at pp. 591—595), in setting aside a lease of premises mis¬ 
represented to be sanitary, gave the jilainti (If an indemnity against the rent, rates, 
taxes, and repairing expenses to which he had become liable thereunder, and 
also against certain sums payable to the local authority by reason of the 
unsanitary state of the premises, but not the prospective profits which he had 
lost in the business there carried on by him. 

(m) WaJsham v. Statnton (1863), 1 Be G. J. & Sm. 678, C. A. (injunction against 
transfoiTing shares); Henderson v. Laron (1868), L. B. 5 Eq. 249 (against calls); 
Lemprihre v. Lange, supra (gainst removal of furniture); and, generally, 
see title Injunction, V6l. XVIL, pp. 265—268. Where a representee has 
repudiated his liability as a shareholder, and refused to pay calls on the ground 
of misrepresentation, the company will not be allowed to take advantage of tho 
articles enabling them to forfeit the shares for such non-payment, and will be 
restrained by, interlocutory injuncUon from so doing until the trial of the action, 
on the representee paying the amount of the calls into court {Lamb v. Sambas 
Rubber and Outta Fercha Go., Ltd., [1908] 1 Ch. $45; Jones v. Paenya Rubber and 
Prodsu:eCo.,Ltd.,[\9\\'\ 1K. B. 465,0. A.,disapprovingUwifrav. Paper Bottle Co, ' 
(1887), 57 L. J. (CH.) 327). 

(n) Haygarth r. Ivearing G87'l), L. B. 12 Eq. 320, and see, generally, those 

of lihe oases cited! in note (d), p. 743, ante, in which it was found necessary or 
desirable. " 

(o) As to cases where rectification of the i-ogister of members of a limited 
company has been ordered as part of the relief granted in an action, see title 
Companies, Vol. V., pp. 127—132. As to rectification on motion, pursuant to 
the statutory procedure, see title Companies; Vol. V., pp. 153—166. 
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the representee must also make all such corresponding repayments, Sect. 3. 
retransfers, and reconveyances as are necessary to restore the Form and 
status quo on both sides ( p). Where the representee has simply Extent df 
paid money to the representor under the contract, and has 
received neither money nor money’s worth in exchange, and so has 
nothing to restore, the proceeding assumes the form of an action 
for money had and received (q), which succeeds, or fails, on 
precisely the same principles as if the action were for rescission (r); 
and, similarly, where the representee has parted with property or 
an instrument, without receiving any money or other benefit, the 
action may bo in trover (s), or for the mere delivery up of the 
instrument to be cancelled (t), in which case, again, the same 
principles apply. 

1756. Where it is sought to rescind a contradtr to take shares in a statutory 
limited company on the ground of misrepresentation, and for that procedure in 
purpose it is necessary, or advisable, to obtain an order of the 
court for rectification of the register of members, or (if the com¬ 
pany is in liquidation) for variation of the list of contributories, a 
summary form of procedure by motion or summons is provided by 
statute (a). 

• 

1767. Where a purchaser of property, sold by direction of a judge Procedure in 

^-- - casea of sales 

( p) See pp. 750, 751, post. by order of 

l<j) As to uctiims for money had and received, see titlo Contract, Vol. VII., court, 
pp. 47JJ ei sig. This equitable form of action was introduced into the courts of 
common law by Lord Maxsheli), O.J.. who, in Moses v. Mar/erlan (1760), 2 Jluir. 

1005, at p. 1012,'describes its nature and the classes of coses to which it is 
applKMiblo, includin", inter aha, any case of “ money got through imposition 
fcxpi'css or implied).” 

(r) See Stnue v. (’itp and County Bank, Colltus v. Same (1S77), .‘1 0. P. D. 2S2, 

294, 309, 310, 312, (\ A.; Man?iers v. Jl7itfe/iea>l (1S98), 1 1’. (Ot. of Sess) 171. 

So, in KiitlewtU v. llefvge Assurance Co., [1908] 1 K. 13. 645, C. A., it was 
assumed, as the basis of the judgments, that the rule which precludes relief 
by way of rescis-sion, where the contract has boon completely executed on both 
aides, equally precludes relief in an action for money had and received. 

Represerttces have successfully asserted claims, in this form of proceeding, 
to recover deposits or 'othor-moneys paid on purchases of property, or under 
a building contract, as in Jones jv. Kdney (1812), 3 Camp, 285; Sehnetder 
V. //cnfA (1813), 3 Camp. o06; Fhghi v. Booth (1834), 1 13ing. (n. c.) 370; 

Dobell V. Hutchinson ^(1836), 3 Ad. & ISl. 355; Ilntchinson v. Morhy (1839), 

7 Scott, .34d; Thornett v. Haines (1840), 15 M. & W. 367; and Moss <b Co. v. 

SwaTisea Corporation (1910), 74 J. P. 351; or moneys paid on applications for 
shares, os in iS'fons v. City and County Bank, Colltns v. Same, supra; or pro- 
miunis paid on insurance, as in Duffell i. Wilson (1808), 1 Camp. 401; Blake 
y.rAlhxon,Life Assurance Society (iSlS), i 0. P. D. 94; British Workman's and 
General Assurarwe Co. t. Cunhffe (1902), 18 T. L. R- 302, C. A.; and Kettlewell 
T. Befvge Assurance Co., supra. Interest in addition is recoverable when the 
misrepb-esentation was fraudulent {Johnson v. R., [1904] A. C. 817, 822). 

(a) See Jones v. Keene (1841), 2 Mood. & R. 348 (trover ot life pohey), and 
several of the cases cited in the notes to pp. 753, 754, post. As to trover 
geneially, see title Troveb akd Detinue. , 

(f) Moorhouse v. Woolfe (1882), 46 L. T. 374 (where the defendant, a monev- 
lender, the plaintiff Ijorrower having repaid all that was due, was oi-dered to 
deliver up the biU of sale to be cancelled). 

(o) See title Companies, Vol. V., pp. 153—156 (as to the statutory procedure 
for rectification of the register, when the company is a ^iug concern), and 
ibid., pp. 496—500,502(as to the like for variation of lists of contributoiie.**, and 
rectification of the register, when tlfb company is being wound up). 
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of tho Chancery Division in any cause or matter, complains that 
he liiia been induced to purchase by misrepresentation, the proper 
niodo of obtaining relief is by application to the judge, in that 
cause or matter, to be discharged from the purchase, and such 
application is governed by the same rulbs as those which regulate 
an action for rescission (6). 

1758. Under the summary procedure authorised by statute 
for determining questions arising on the sale and purchase of 
land (c), a declaration may be obtained, but no consequential 
relief (d). 

1759. In a certain class of cases, namely, where the representee 
has a right to avoid a contract for the delivery of goods which he 
was induced to make by misrepresentation, and to “ resume,” in the 
legal sense, his property in the goods so parted with, he may, 
without resorting to any court, physically ” resume " the possession 
of them, by recapture or rescue, wherever, and in whomsoever’s 
hands, other than those of a bmd fide holder for value, he finds 
them (c). 


Sect. 4. — Dejencee to Proceedings. 

Sub-Sect. 1.— Affirmative Ihfencea. 

1760. By way of answer to any proceedings for rescission or 
analogous relief, in whichever of the forms already mentioned (/) 
they may be instituted, the representor may set up any of the 
afiirmative pleas mentioned below which are special to proceedings 
of this nature, in addition to those which may be raised to any 
otlier action founded on contract {g). In every case, the burden 
of allegation and, except so far as any averment may be expressly 

(6) Mnrtm v. Cuttfr (1846), 3 Jo. & Liit. 496, 605; Lachlany. Iteynolda 
Ifny, 52, 55; /Iravdling v. Plummer (1854), 2 Drew. 427 ; Whittemore v. H’Aitte- 
more (ISG9), L. E 8 Eq. 603 ; Re Banister, Broad v. Munton (1879), 12 Oh. D. 
131, Ml, 0. A.; Re Arnold, Arnold v. Ainohl (1880), 14 Oh. D. 270, 273, 274, 
277, 0. A.; Muhomed Kala Mca v. Harperinlc (A. V.) (1908), 25T. L. B. 180, P. 0. 
The 2 )urcJiaser was relieved in nil tho above canes, except in Re Arnold, Arnold v. 
Arnold, supra, and in most of them it was poiut^ out that the fact that l-he 
sale was under the direction of the oourt, and that the misrepresentation was, in 
a sense, that of its officeis, was a ground for granting relief not less, but 
more, readily than in an ordinary esse. 

(fi) Vendor and Purchaser Act, 1874 (3^7 & 38 Viet. o. 78), s. 9. 

(cZ) Re Davis and Cavey (1888), 40 Oh. D. 601, 009; and see title Sale oe 
IjANI). This provision expressly excludes any “ question affecting the existence 
or validity of the contract.” 

(«) dough V. London and North (Veatem Rail. Ch. (187^, L. R. 7 Exch. 26,34, 
37, Ex. oil. ; Re Eaatgate, Ex parte Ward, [1005] 1 £. B. 465; lilley v. 
Bowman, Ltd., [1910] 1 K. B. 745, 750. The representee must at the same 
time restore to the representor any benefit he has received under the contract, 
or pay any third party, in whose hands the goods may be, such sums as may bo 
due to him for moneys advan^, or for chains. This the case in the first 
and third of the above authorities. 

[/) See pp. 742 et seq., ante. 

(y) WhetW at common law, or by statute, such as the Statute of 
Limitations, as to which see title LluiTATioir or AouoNB, VoL XIX., pp, 38 
et seq. * 
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or impliedly admitted {h), of proof ia in the first instance (») on the 
representor (k), 

1761 The defence that the representee knew the truth is 
common to proceedings for rescission and actions for damages, 
and has already been dealt with (1). 


Bect. 4 . 

Defences t(f, 
Proceeds 
lags, 

(1) llcpre- 
Bcntce'B 


1763. A second defence, namely, that the representee agreed to the 
dispense with inquiry, or to take with all faults or defects, is also ( 2 ) Agice- 
as available against claims to avoid a contract as it is against meat to 
claims for damages, and on precisely the same grounds, which 
have already been discussed (?«). ^ ^ 


1763. A third possible plea is that the repreaentee has waived (S) Express 
his right to rescission. This plea is a different one to that last “greenient 
mentioned, which imports an agreement on the part of the repre- icsd^iw and 
sentee to waive all rights and remedies of whatever kind which ho to accei>t’ 
would otherwise have in respect of misrepresentation, while this 
ploa is based on an alleged agreement to waive only the right to Ihcieot. 
annul the contract, with an express reservation of a substituted 
right to compensation, abatement or allowance. Such an agree¬ 
ment is frequently to be found in the form of a condition in con-, 
tracts of sale; and the common form of such condition is that 
errors or mistakes of description in, or omissions from, the par¬ 
ticulars or conditions of sale shall not annul nor vitiate the contract, 
but shall be the subject of compensation (n). 


1764. Whenever the representor can point to a stijiulation of this rienciefeaicd 
kind to which the representee was a party, his plea is jtriiud facie proof oi 
entitled to succeed (o), so far as regards rescission, or analogous difference°/u* 
relief, unless the representee, on whose shoulders the burden of nature of 
BO doing is thereupon shifted, can establish any of these three 
countervailing matters (p), namely, (1) that the representation 


(A) Either at or before the trial (on pleading or discovery) In tho case nf 
one of the affirmative pleas, namely, hqmdation of the company (see p. 752, 
post), the admibsion of the fact usually appears from tho very title of tho 
proceediugs. 

(i) But, when prim A facie discharged, the burden may bo shifted back on to 
the shoidders of the ropreseuteo, as in the classes of defence meutioiied at 
pp. 729, 730, ante, in the text, infra, and at pp 748, 761, 752, jioat. 

\h) The very character of the defence (“affirmative") imports this As to 
lapse of timo, laches etc., see Acanm'a Ite^a v. I'wUa, [1890J A. 0. 273, 290. 

(l) See pp. 726, 727, ante. 

(m) See pp. 727—730, ante, 

fn) See, ^nerally, title Sale of Land. 

(o) The defence succeeded in Lealie v. Tompaon (1861), 9 Hare, 268; Price v. 
Macaulay (1862), 2 De H. M. & Gl. 339, C. A. (as to one of the lots there in 
question); Whuttemure v. Whittmore (1860), L. B. 8 Eq. 603; Be FahKftt and 
Holmee’ Contract (188^, 42 Ch. D. 160, C. A.; Rejirewer and Hankins'a Contract 
(1889), 80 I/. T. 127, 0. A.; Debenham v. 8awhnd<je, [1901] 2 Ch. 98; Shephard 
V. Cr^t, [1911] 1 Gh.a621 (to the counterclaim for rescission). In all of these 
cases the representee failed, because the misstatements in tho particulars of 
sale were held to be of a character which came within the condition, and not 
within any of the three exceptions to the rule. 

( p) These three exceptions, though there stated as four, are set out in Be 
I'awctU and Holmee* Contract, sup^a, per Lord Esueh, M.B., at pp. 15G, 
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was fniudulont {q ); or (2) that the misdescriptiou, or omission, was 
Bucii til at the reprosentee, if compelled to take the property, would 
he accepting something different in nature, quality, or substance 
from that which it was represented as being, or such that, if ho 
Jiad known the whole truth, he would never have contracted at 
all (r); or (3) that the circumstances are such that compensation 
would be no remedy, or that the amount thereof is impossible or 
difficult to compute («); in any of which events he is, notwith¬ 
standing the condition, entitled to rescission, or to have his deposit 
returned to him, as the case may be. 

1765. Sometimes the condition provides against both rescission 
and compensation, in the event of any such errors or omissions : in 
that case iho representee is entitled to neither remedy (t), unless he 
proves circumstances which bring the case within one or other of 
the two first of the above-mentioned exceptiona («), whereupon he 
retains his right to rescission. 

1766. A fourth defence is that the representee has elected to 


157; and the oxistrnce of the first two of them, and particularly the 
Hocond, ia insisted on hy Hyune, J , in Dchenhinn v. Sav'hnthje, [1001] 2 Uh. 
98, at p. 109. The validity of the first is rocogioHed by ]jINT)T,KY, li.J., in lit 
Terri/ and White’s Contract (1880), 82 Ch D. 14, (J. A., at pp. 29, 80. 

(./) On this ground the pica failed, and tho rciircsentco was held entitled 
to rescission, in Dmimock v. llallett (1860), 2 Ch. App. 21. 

(r) It was on tliu ground alone that the plea was defoatod, and rescission 
granted, or a return ot the ilaposit ordeied (which presupposes a right to rosois- 
bion (see p. 745, autr), or specific perfoimanro lel'usod.in l<'h(/Ut\. Booth (1834), 
1 Ring. (n. c.) 370 ; Bolell v. Ifvtehmson (1835), 3 Ad. & El. 355 ; Madeley v. BocAh 
(1848), 2 lie G. & iSm. 718; Br%ce v. Macaulay (1852), 2 Do G. M. & G. 339, 
C. A. (as to one of the lots put up for sale) ; Aylcs v. Cox (1852), 10 Ileav, 23; 
Stanton v. Tattersull (1853), 1 Sm, & G. 529; Be Dacu and Cavey (1888), 40 
Oh. D. 601 (where, however, owing to the statutory form of procedure not 
adiniltiiig of a diiect order on any question alTecting tho validity of the contract, 
Stuujno, j., limited tho relief to a declaration, without prejudicq to ah action 
for recovery of the deposit, which, in his view, would clearly .succeed) ; Jarobsw. 
Beoell, [1900] 2 Ch. 858 (where also tho defendant's counterclaiin for specific 
pevfoimunce was dismissed) ; Re Buclrtt and SiiiUh’s Oontrai.t, [1302] 2 Ch. 258, 
0. A.; Carliah v. iSa/<, [1906] 1 Ch. 335. As to claims for specific porlormanco, 
BOO title Srncivic Peufoumancis-. 

As in BiooliC {Lord) v. Ronnthwaite (1846), 5 Ilai'o, 298. 

(t) See Be 2 'erry and White's Contract, <siipra, and Be Simpson and Thomas 
May, Lid's Corntract (1909), 63 Sol. Jo. 376, where no relief whatever was 
given, tho roprcBouteo failing to prove, a substantial discrepancy in the first 
case, or had faith in the sOoond. In Whtttemore v, Whittemore (1869), L. E. 
8 Eq. 603, whore theie was both a condition of the common type, and also one 
of the niiqsual tjqio now undm' consideration, Maliks, V.-C., held that the 
mprasentee would have been entitled under the fonnei to conixmsation, though 
not to rescission, in respect of a misstatement of tho area .of the propoity, and 
he further thought that the latter did not prevent hiin giving relief to this 
extent, hecuuse the statemout. though not dishonest, was' “ reckless and care¬ 
less.” The dGci.siuu seems illogical, and Isird Esheu, M.R.vin Be Terry, and 
Whtte’s Contract, supra, at p. 26, doubted its coiTOctnoss.,, 

(m) In Be Baris and Cavey, supra, the representee breught h imself within the 
second exception, the premises sold being misdescribed as “ buBincss preinisos,” 
as also in Jacobs v. lienell, supra (misdesciiption of uroa of property); and in 
Be I^uckett and Smith’s Contract, sv/ira (wheie a culvert was found to e.xist 
under land described as having “ a valuabKi prospective building element "). 
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affirm the contract. It follows, from what has already been 
shown (a), that if, after discovery of the whole of the material 
facts giving him a right to avoid the contract (i), the repre¬ 
sentee has, by word or act^c), definitely elected to adhere to it, 
the representor has a complete defence to any proceedings for 
* rescission (d). The acts and conduct relied upon as evincing the 
representee’s affirmance must be such as are more consistent, on a 
reasonable view of them, with that than with any other theory. It is 
not sufficient to point to acts of a neutral character, or acts which are 


(a) See p. 740, ante, 

(b) No less than this must be shown to support the plea. It is insufficiont 
to prove partial infonnation, giving rise to susjnoion merely; thero can be no 
l■ff< 1 C‘tlvo aftirninnce or election which is not based on complete and exact know- 
loilge. The pica, on this ground, failed in Jnrrett v. Kennedy (1848), 6 C. B. 
319, 326 ; and m Lachlan v. Reynolds (1853), Kay, 52, with which contrast the 
cabcs, where tli« plea succeeded, of Oqilvu v. Cilme (1868), 37 L. J. (CH ) 541, 
514, and fSharpley v. AoutA and Last Coast Rail. Co. (1876), 2 Ch. D. 663, 685, 
0. A., which are good illustrations of the kind and degree of knowledge 
required. 

(c) In nearly all the cases cited in note (d), infra, the affirmation was 
implied from acts and conduct latlior tlian from words spoken or written; 
in no instance was an expies-s agreement proved, 

(d) In thefollowing casos (all ot which, oxcoiit one, related to company trans¬ 

actions) the representee’s acts and conduct were hold to signify affirmation, after 
full knowledge of the facts giving him the light to repudiate:— Campbell v. 
t'lennng (1834), 1 Ad. & El. 40 (sale of shares); PuUford v. Rwhaids (1853), 17 
Beav. 87 (purchase of further sliaies); Rc RoyalItriltnii Dank, Muer's Case (1859), 
4 l)e G. & il. 575, 586, 587, G. A. (leceiving dividends); Ex parte Itriyqs (1866), 
1j. R. 1 Eq. 483 (instructing bioker to sell the shares at a jueimuui, though no 
actual sale); Lawiences Case (1867), 2 Ch. App. 412, 423, 424 (paying calls 
without protest); Kineaid’s Case (1867), 2 Ch. App. 420, 426, 427; IVhitehouse's 
Case (1867), L. E. 3 Eq. 790, 793, 794; Taste's Case (1867), L. R. 3 Eq. 795, 
798 (the like); Scholeij v. Central Rail. Co. of Venezuela (1808), L. K. 9 Eq. 
266, 11 . (receipt of a dividend, and payment of call without protest); Oyilvie v. 
Currie, (attempts to compromise after months of suspicion); CamphelVs 

Case,, Ihipishy's Case (1873), 9 Ch. App. 1, 7, 15 (taking part in appointment of 
liquidators, and paying calls under balance orders without objection); Shaipley 
V. Louth and East Coast Rad. Co., sups a, at pp. 677—681 (attending meetings, 
and pressing on the enterprise); CaryiH v. /foiter (1878), 10 Ch. 1). 602, 508, 
609 ^support of petition for liquidation, with costs awaided to him in that 
chaiactor, and di-opping claim fur rescission in tlio course of the action); 
Chynowelh's Vase (1880), 15 Ch. IJ. 13, 17, 18, C. A. (company sPoking to put 
transferor’s name on the register instead of transfer'ee’s, having demauuod 

E ayment of calls from transferee and forfeited his sbaxos for non-payment, 
eld to have affirmed the contract with him); Reid v. London and Staffasdahire 
Fire Insurance Co. (1883), 53 1 j. J. (on.) 351 (giving notice of discontinuance of 
former proceedings for lescissiou) Re JhiHlop-Triiffault Cycle and Tube 
Mannfactnimy Co., E.t parte Shearman (1896), 66 L. J. (CH.) 26 (payment of 
allotment moneys and instelments after giving clear written notice of repudia¬ 
tion); Jjurgan's {Lord) Case, [1902] 1 Ch. 707, 7I0, 7ll (acts showing an 
intention to keep the shares for the piiipose of selling thorn at a premium); 
Deddon v. Korth Eastern Salt Co., Ltd., [1905] 1 Ch. ,‘126, 334 (continuing to 
cairy on at a profit the business the purchase of which it was sought to s^t 
aside). For illustratiqp of acts and conduct, or inaction, hold not to amount to 
affirmation, see//« Afefropof/fan Coal Consumers’ dwociafton. Ex parte Edwards 
(1891), 64 L. T. 561 (attending one meeting for a few minutes, and asking 
the secretary, on one occasion, the price of the shares); Karbery’s Case, [1892] 

3 Cli. 1, C. A. (iiieio inaction and reasonably waiting for the result of a similar 
case). * 
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equally consistent with a possible ultimate intention to disaffirm (e), 
or with a mere suspension of judgment (/). 

1767. Affirmation of a contract induced by two distinct misrepre* 
sentations, with knowledge of the truerfacts as regards the one, but 
not as regards the other, does not debar the roprosontee from 
relief (g). Nor does the fact that the represontee has claimed and * 
recovered damages against one of two representors, parties to the 
contract, even though they are partners, preclude him from obtaining 
rescission against the other (h). But, where the contract was 
induced by a single representation, and the representee, with know¬ 
ledge of its falsity in one particular, has affirmed the contract, ho 
cannot escape from the consequences, or defeat the representor’s 
plea, by proof that, since the affirmation, he has discovered another 
particular in which the same representation departed froni the 
truth (i). 

1768. A fifth defence is based on the impossibility of specific 
restitution, or on the intervention of the^MS tertii. One of the con¬ 
ditions of rescission is, as has been indicated (k), restoration in 
specie by the representee to the representor of all property, if any, 
which he acquired under the contrac t, so far as it is cajiable of 
specific reconveyance or retransfer. If, therefore, the representor 
can show that the representee received under the contract anything 
which, whether a thing in possession or a thing in action, was upon 
its acquisition capable of being specifically retransferred (i), and 
which the representee has either lost or destroyed, or so dealt with 
as to produce an entire alteration of its physical, commercial, or 
legal character, quality and substance, as distinct from more depre¬ 
ciation, decay or deterioration in the ordinary course of events (m), 

(e) As in Woniner v. Shairp (1847), 4 C. B. 404,442,448, wliere the roprosentco 
wan proBent au a eharoholder at a meetii'g of the coinp.my, but only for tho 
purpose of proposing tho very thing which it was the object of the action to 
obtain. 

(/) For, subject to the attendant risks, he is not bound to make any 
election either one way or the other; see p. 7d2, post, 

Cv) London, and Provincial Electric Liyldxtvj and Power Geneiatin;/ Vo., 
Ex parte Hale (1886), 66 L. T, 670. 

th) Jtawlins v. Wickham (1868), 3 De G. & J. 304, 315, 322, 0. A. 

(i) Vamphell v. Fleming (1834), 1 Ad. & El. 40; Whitchonsc’s Case (1867), 

L. K. 3 Eq. 790, 794. 

(A) See pp. 744, 745, ante. 

(l) Whore the representee has received nothing which he can restore, tho 
plea has no application. It has no place, therefore, where the action is oiio of 
money had and received, or trover or detinue, under the conditions described 
in p. 745', ante. Nor does it apply to any case where the representee has 
nothing to restore Kut money. 

(m) Clough v. London and North Western Fail, Co. (1871), L. B. 7 Exch. 26, 
34, 35, Ex. Ch. The following are illastrutions of such alteration in tho 
physical or mercantile properties of the subject-mattor as are sufheient to 
support this defence, and to disentitle the representee to rescission:— A ttwood 
V. (1838), C Cl. & Fin. 232, 357, H. L. (colliorits and iron mines and 
works); Vigera v. PiAe (1842), 8 Gl. & Fin. 562, 651, H. L. (mines worked out); 
Clarke v. Dkkson (No. 1) (1858j, E. B. & E. 148, 153, 154, 155 (mines work^ 
and le^l character of securities altered from ^ares in a cost-book mine to 
shares in a joint stock company); Westesn Bank of Scotland v. Addie, Addie 
V. Western Bank of Scotland (1867), L. E. 1 So. & Div. 145, 165, 166 (conversion 
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the plea is valid, since it would obviously be unjust to the repre- Sbcw. 4. 
senior to order rescission when the representee has put it out of DefeaeeAto* 
his power to perform one of the conditions on which such relief is I^oeed^' 
granted, unless the representor, by his own conduct in standing by iuKs. 
and tacitly permitting or encouraging the reprosentee in his course 
• of action, has precluded himself from taking the objection (n). 

Where the future capacity of the representee to make the necessary 
restitution in specie is still possible, an alternative form of order 
may be made (o). 

1769. Further, circumstances may arise which would render it rnteirentlon 
unjust, not to the representor, but to innocent third parties, to grant otjutterHi. 
rescission. In all such cases, still more clearly than in those above 
mentioned (p), rescission is impossible. Where, on the faith of the 
subsistence and validity of the contract sought to be avoided, third 
persons have given credit to the supposed parties to that contract, 
or to the assets purporting to be allocated thereby to their demands, 
it vvouldbe a violation of the plainest principles of equity, in cancel¬ 
ling the contract, to destroy the rights which those persons were justi¬ 
fied in thinking they had so acquired (q). This is one of the risks 
run by a representee who hesitates to exercise his right of election. 

Though he owes no duty to anyone to do so within any particular * 
time, or at all (?’), it is in his own interests to make his choice 
promptly, because, the longer he delays and deliberates, the greater 
is the chance of the intervention of the jms tertii («). In the case of 
contracts to take shares in limited companies the risk is peculiarly 
grave, since, should the company go into liquidation before the 
representee has not merely repudiated, but taken active 8tei)s to get 
his name otT the register, this event of itself is an absolute bar (t): 
but, apart from this, it has been said that any such representee, 
even where there is no question of a winding up from first to last, 

of an unincorporated banking company into an incoiporated joint stock 
company); HheJ/ield J^'icfcel Co. v. Unwin (1877), 2 Q. B. D. 214 (position of both 
partioH in rolation to ttio patents and business in question matenallj changed); 

Chynoweth's Case (1880), 15 Ch. D. 13, 20, C. A. (having forfeited the ehores, 
the uimpaiiy had put it out of its power to restore the statu* quo) ; Lacunas 
NtUaie Co. v. Lagunas Syndicate, [1899] 2 Oh. 392, 433, 434, 0. A. (continued 
working of business at a profit, after accrual of right to rescind, and distributing 
dividends, and calling upon the syndicate to make outlays etc.). On the other 
hand, meie depreciation or deterioration of the subject-matter of the contract, 
from no fault of the representee, and without altering its character, is no bar 
to rescission {Western Bank o/ Scotland v. Addte, Addie y. Western Bank of 
Scotland (1807), L. E. 1 So. & Div. 145, 165, 166; Adam y. Newhigging (1888), 

13 App. Cas. 308, 323, 330, 831). 

(n) As in Maturin v, Tredennick (1664), 12 W. E. 740. 

(o) Lindsay Petroleum Co. v. Hurd (1874), L. E. 5 P. 0.221 (where, there 

being a doubt whether the company, which was dissolved, was in a position to 
reoonvey, the order (see ibid., p. 245) provided that, if it should appear that the 
reconveyance was possible, then there was to b§ rescission, but, if not, then 
the bill was to be dismissed without costs). t 

(p) See text, sufra. 

(q) Clough v. London and North Western Bail. Co. (1871), L. B. 7 Exch. 26, 

34, 35, Ex. Gh. 

i r) See p. 762, post. 

sj Clough V. lipndan and North Western Rail, Co., supra. 
t) See p. 762, poet. * 
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is, if uot under a special obligation, at least deeply concerned, to 
repudiate speedily, if at all (n); and particularly is this so when the 
misrepresentation alleged relates to matters disclosed in the deed or 
memorandum or articles of association of the company, and of 
which, on becoming a member, every shareholder is by statute 
deemed to have had notice (a). * 

1770. A sixth defence arises where the contract sought to be 
rescinded is a contract whereby the representee became a member 
of a limited company, in which case the winding up of the company 
is a bar to any relief by way of rescission, unless such representee 
has, before the commencement of the liquidation, procured his 
name to be removed from the register, or the company has agreed 
to do so, or unless he has commenced proceedings for rescission 
and for rectification of the register, or has entered into a contract 
with the company to be bound by the result of proceedings for that 
purpose instituted by some other shareholder (b). 


Sub-Sect. 2. —Kfeit of tfelay. Laches, and Acquiescence. 

Effect of 1771. Belay (or laches) is not, per se, a defence to proceedings for 

delay. rescission. No representee is either punished for, or prejudiced 

by, mere dilatoriness and inaction (<;). The importance of delay lies 
in its risks and possible results. With other facts, or even without 
them, if it is very great, it may constitute evidence of afllrma- 
tion (d); and in any case it gives scope and opportunity for 
alteration of the subject-matter of the contract («), or for the inter¬ 
vention of the terfii (/). 

Acquiescence Acquiescence, if it amounts to affirmation, is a defence ; if other¬ 
wise, it is not (fj). 


(it) The rcasou is that, in the interim, persons may hate become members of 
the company, as well as creditors, on the faith of the names they find on the 
register, which is a doenment to which the public have access; see title 
Companies, Vol. V., pp. 152, 153. The duty therefore (for it was put as high 
as that) of the shareholder to move promptly is insisted upon in Central liatl. 
Co. of Venezuela {Jhrectors etc.) v. Ktsch (IHfiT), Tj. 2 11. L. 90, 125; Scholey 
V. Central Rail Co. of Venezuela (1868), L. R. 9 Eq. 266, n., 267, n.; Oyilvte v. 
Currie (1868), 37 L. J. (CH.) 541, 546; Jiuryesa’s Case (1880), 15 Ch. D. 607, 
512; Ee Snyder Dynamtle Projectile Co., Skelton's Case (1893\ 68 L. T. 210; 
Aaron’s Reefs v. Twias, [1896] A. 0. 273, 294; and Re ChiiatinemUe Rubbei 
Eatates, Ltd. (1911). 28 T. Ij. R. 38. 

(а) Neiv Brunauriek ami Canada Railimy and Land Co. v. Conyheare (1862), 
OH. L. Cas. 711, 734; Lawrence’a Case (f867), 2 Ch. App. 412, 423, 424; 
KincavTa Coat (1867), 2 Oh. App. 420, 426, 427; Wtlkinaon’a Case (1867) 2 
Ch, App. 536, 540, 641; PeeCa Case (1867), 2 Ch. App. 674, 684. 

(б) See title Companies, Vol. V., pp. 131,497. 

(c) Redyrave v. Hurd (1881), 20 Ch. D. 1, 13, C. A. (as regards both specific 
performance and rescission, delay is not an answer, unless there is such delay 
as constitutes a defence‘under the Statute of Limitations); see titles Equity, 
Vol. XITI., p. 168; Limitation of Actions, Vol. XIX., pp. 33 et seq., 
60, 143, 144 ; SPECIFIC Peeformance. 

{d") Clough V. London and north Western Rail. Co. (1871), L, R.’? Exch. 26, 
35, Ex, Ch.; Lindsay Petroleum Go. v. Hurd (1874), L. Ji. 5 P. 0. 221, 239, 
240; Aaron's Reefs v. Twiss, supra. c ^ 

(e) Clough v. London and North Western Rail. Co., supra ; Lindsay Petroleum 
Co. V. Hurd, supra. 

{/) Clough V. London and North Wutern Rail. Co., supra; Re Murray, 
Dtekson, and Murray (1887), 57 L. T. 223. 

(y) Acquiescence must, for tbi.s purpose,*moan such quiescence as amounts to 



Part XI. — Pitocl:E!)iNGs for Rescission. 


753. 


Sect. 6 .—Parties to the Proceedings. 

Sujj-Sect. 1.— In Case of Assignment ly Operation of Law. 

1772. The possible parties to proceedings for rescission or 
analogous relief are ordinarily the persons who were, or who are 

, deemed to have been, the parties to the representation (/<). But in 
case of the death or the disability of the representee or representor, 
the"*right to sue, or the liability to be sued, is transmissible to other 
persons in accordance with the same rules, and subject to the same 
conditions, as in the case of any other action or proceeding founded 
on contract (»). 

Sub-Sect. 2.— In Case of Assignment by Act of the Parties. 

1773. A bare equity to rescind a contract on the ground of mis¬ 
representation is not assignable nor saleable Qt); but where property 
or an interest in property is assigned, there passes with it every 
such equity as is incidental to its effectual enjoyment, or necessary 
to secure it for the benefit of the a.ssiguee, including the equity of 
avoiding, or obtaining the order of the court to avoid, any con¬ 
veyance or contract which stands in the way of such enjoyment, or 
destroys or pr-ejudices such interest (/). A claim for money had 
and received (jh), or to any money or property which can be 
described as, in equity, the money or property of the representee, as 
distinct from a mere claim to damages, can also be assigned (n). 

1774. Any representee, who has become entitled to avoid a con¬ 
tract or transaction as against the representor, is also entitled to 
avoid it against any other person who claims under or through the 
representor by assignment, because choses in action are only assign¬ 
able subject to equities, including the equity to rescind (o). But 

an as'^ent or adherence to the contiiict, in other worde, au election to abide by it; 
boe title Equity, Vol. Xlll., p. ICC. 

(A) As to who are deemed represontoes and repro.90utor3 roepoetivoly, see 
pp. 708—719, ante. 

(i) See, generally, title Action, Vol. I., pp. 17—22; as to transmiasdon by 
doivth, 800 titles Oontkaot, Vol. Vll., pp. 461, 462; Executoks and 
Adminisi'HATOrs, Vol. XIV., pp. 80o—312; os to trunsmiHsion on insolvency, 
see titles Bankruptcy and Insolvency, Vol. II., pp. 136—138; Companies, 
Vol V., pp. 446, 447; and as to married women, infants, and lunatics and 
perstins of unsound mind, see the respective titles Husband AND Wife, Vol. 
XVL, pp.»453—468; INFANTS AND Children, Vol. XVIL, pp. 133—144; 
Lunatics and Persons of Unsound Mind, Vol. XIX., pp. 396—400 and 
462-466. 

(A) Because savouring of champerty or maiiitenance; see JFood v. Downes 
(1811), 18 Ves. 120, 126; Prosser v. Kdmonds (1835), 1 Y. & 0. Qex.) 481, 496, 
497, 600; Dawson v. Great Northern and City Rati. Co,. [1905] 1 K. B. 260, 270, 
271, 0. A. ; Fttzroy v. Cave, [1905] 2 K. B. 364, 371, C. A. 

(l) Prosser v. Edmonds, supra, at pp. 486, 487, 499; Wilson v. Short (1848), 

6 Hare 366, 384; Cockell y. Taylor (1862), 16 Beav. 103, 116, 117; Stump v. 
Gaby (1852), 2 De G. M. & G. 623, 630, 631; Dickinson v. Barrel, Dvkmson 
(Ann) V. Burrell, Stourton v. Burrell (1866), L.,B. 1 Eq. 337, 342; Dawson T. 
Great Northern Rail. Co., supra, at p. 27'. 

(m) See p. 745, antem 

(n) It is on this principle that claims against delinquent directors and officers 
of a company are assignable and saleable; see title Companies, Vol. V., p. 483. 

(o) Davis y. Chanter (1856), 3 W. R. 321; Cockell y. Taylor (1852), 16 Beav. 
103,118; and Bgrnard v. JIunkr (1866), 2 Jur. (n. S.) 1213, 1216; and see title 
Choses in Aotiok, Vol. IV., pp. 38tf—391. 
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Trbere the representee, being so entitled as against tbe representor, 
and therefore also entitled as against bim to recover any property 
vphicb he parted with under tbe voidable contract, sues for tbe 
purpose of taking such property out of tbe hands of any assignee 
from the representor, the burden is on* the reprosen tee of establish¬ 
ing that he avoided the contract before the assignment (p), or that * 
the assignee took as a volunteer, or with notice, or in bad faith (g), 
or that the contract was not voidable, but void(r), or that there 
bad never boon any contract at all with the assignor, and that no 
property had ever passed to him (s). 


Part XII.—Misrepresentation as a Defence. 


Sect. 1. — JFhen^ Misrepresentation may he set up as a Defence. 

1775. Whenever any reoresentee is in a position to obtain from 
the court, if he chooses to sue for it, rescission of any contract, or 
other analogous relief, on the ground of misrepresentation, he is 
also in a position, if the representor seeks to enforce the contract 
against him, to set up the misrepresentation as a defence or answer 
to tbe claim (<), whether the proceedings instituted by tbe repre¬ 
sentor are brought to enforce the agreement directly, though not 
specifically, as in the case of an action for money due thereunder (?f), 


^«) la that case nothing poasos, any more than if the contract had boon 
void db initio. 'Where the reprobcutee has not so avoided before the ashigti- 
ment, as he admittedly had not in Truman v. Jtknloroufjh (11)10), 103 1j. T. 
218, or in Whtiehorn Iirother$ v. Daviaon, 1^1911] 1 K. B. 4C3, C. A., his clunn to 
take the property out of the assignee (so far) fails, and ho is driven to prove, if 
he can, notice, or absence of value or good faith. 

(g) It is sufficient for the representoe to establibh either that tbe assignee was 
a volunteer, though acting in good faith, or that he acted m bud faith, or with 
mnice, though he gave value. The lirst of these probanda was shown in 
Bridgman y. Orem {11-^1), Wilm. (58, 6*4; Jlugwnin v. Baseley (1807), 14 'Vos. 
273, 288—290; Vaughan v. Vandtrstegen (1804), 2 Drew. 363, 379—383; and 
Haygarth v. Wearing (1871), L. R. 12 Kq. 320. Ror this purpose the assignees 
or trustee of the proper^ of an insolvent representor are volunteers {^Kennedy v. 
Orem (1834), 3 My. & K. 699; Load v. Green (1846), 15 M. & W. 216; Be Kaai- 
gate, ^parte Ward, [1905] 1 K. B. 465; Oaniage {A. W.), Ltd. v. Gharleawurth, 
[1910] S. 0. 257. The second, and alternptive, position was made good in 
Bkejfield {Earl) v. London Joint Block Bank (1888), 13 App. Oas. 333 (by proof of 
notice). On the other hand, in both the cases cited in note (p), aapra, the 
renresontee foiled to prove that, in either respect, tho assignee or pledgee was 
otnerwiso than a holder for value without notice and in good faith, and, since 
the burden of establishing this fact, as much as the burden of showing a prior 
avoidance, wits upon him (as was Clearly hold in Wh’dihorn Brotkera v. Damaon, 
aupra, at pp. 476,477,4Sl, 482,487), and admittedly there had been no avoidance 
before assignment in either case, the action failed. 

(r) As in all oases to which aim eat/actum would be a good plea; seo p. 739, 
ante. •> 


{a) As in the last-mentioned class of cases, and also in all other cases where 
the tepresenteo hud no intention of making, and did not in point of law make, 
any ooutraot at all with the representor; or whore, in its cruninal aspeot, tho 
transaction would amount to larceny, as distinguished from the offence of 
obtaining the property by false pretences. See pp. 739, 740, ante. 

(t) As to pleading gonorally, see title PJiEAUINO. 

(u) The following are examples of a successful 2 >lea of misrepresentation to 
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or to enforce it indirectly, as in proceedings to recover damages (a) 
or to enforce it specifically {b); and whether the representor’s claim 
be asserted in the form of an action (c) or counterclaim (d), or in 
accordance with any authorised summary procedure (a) or others 
wise, and whether the representoe does or does not add to hia 
defence or answer a counterclaim for rescission (/). 


S«n. 1. 

When Mis-' 
representa¬ 
tion may be 
set op as a 
Defence. 


actions for debt in covenant, or for liquidated sums alleged to be due, or to recover 
chattels the proper ty in which was alleged to have passed under the contract, or 
otherwise for the purpose of directly, though not specifically, enforcing such 
contract ‘.—McCarthy v. JJecaix (1831), 2 Buss. & M. 614 (agreement of compro- 
miso); Wainwriijht v. liland (1836), 1M. & W. 32 (moneys due under life policy); 
with which comparo the numerous insurance cases, whether life, marine, or 
otherwise, cited under title Insukanoe, Vol. XVII., pp. 412—416, 632—634, 
630, 673; Stone v. Comjtton (1838), 6 Bing. (n. 0 .) 142 (promissory note); 
Mailalieu v. Hoilgaon (18,51), 16 Q. B. 689 (release, to wnich the reply of 
fraudulent misrojitosentiition was held good as against the defendant settmg up 
the release, though the plaintiff failed because it was showir that both parties 
wore defrauding creditors); Eoavs v. Edmomh (1863), 13 C. B. 777 fmoney due 
under covenant in deed); JSannerman v. (1861), 10 C. B. (n. s.) 814 (price 
of goods); Lee v. Jonrs (1861), 17 C. B. (N. s.) 482, Ex. Ch. (guarantee ); JJawea 
V. Hurne'ia (1876), L. It. 10 0. P. 166 (cheque); Hirtehfdd v. London, Brighton 
and South Coast Had. Co. (1876), 2 Q,. B. D. 1 (deed of release); Eyre v. Smith 
(1877), 2 C. P. D. 435, C. A. (liquidation by aiTangenient); Aaron’s Reefs v. 
2'wiss, [1806] A. C. 273 (call moneys on forfeited shares); Gordon v. Street, 
[1899] 2 (gI. B. 641, C. A. (promissory note); Components 'Tube Co. v. Naylor, 
[1900] 2 I. B. 1 (calls on shares). 

(o) Wharton v. Lewis (1824), I C. & P. 629 (action for damages for breach of 
promise of marriage); Footer. Hague (1824), 1 0. & P. 645 (the same); Oanham 
V. Berry (1856), 16 0. B. 697 (action for damages for broach of agreement to 
deliver possession). 

(6) As to actions for specific performance, see, generally, title Specifio 
PEK ronif ANCB. The following ore examples of refusal to grant specific perform¬ 
ance on the ground of the plaintrlf’s misrepresentation, set up by the defendant 
as a defence :— Cadtnan v. Horner (1810), 18 Ves. 10; Beaumont v. Buhea (1822), 
Juc. 422 ; Harris v. Kemble (1831), 5 Bli. (N. 8.) 730, H. L. ; Brooke {Lord) v. 
Rnunthwaite (1846), 6 Haro, 298; Price v. Macaulay (1852), 2 l)e G. M. &,G. 
339, 0. A. (as to one of the two lots the subject of the sale); Reynell v. Sptye, 
Sprue V. Reynell (1852), 1 Do G. M. & G. 660, 0. A. (as to the cross-action); 
Higgins v. Samets (1862), 2 John. & 11. 460; Caballero v. llenty (1874), 9 On. 
App. 447 ; Redgrave v. Hurd (1881), 20 Ch. D. 1, 0. A.; Smith v. Land and 
Home Property Corporation (1884), 28 Ch. D. 7, C. A.; Archer v. fftorte (1898), 
78 L. T. 34; Jacobs v. Reodt, [1900] 2 Oh. 858 (as to the defendant’s counter¬ 
claim). 

(c) See all the cases cited in notes (u), (a), and (6), eupra, except those of 
them which are referred to in note (d), infra, 

((/) In the following cases the representee set up misrepresentation as a reply 
or answer to the representor’s counterclaim or cross-bill:— McCarthy V. Decaix, 
to}yra, MaUalieu v. Hodgson, supra; Hirachfeld v. London, Brighton and South 
Coast Rail. Co., supra; and Eyre v. Smith, supra; and Reynell v. Sprye, Sprye 
V. Reynell, supra, and Jacobs v. Revell, supra. 

(e) Such as the statutory proceedings for settling the list of oontributories in 
the winding up of a company, which any person named therein as a contributory 
can resist on we ground of misreprosentation set forth in an affidavit (see title 
OoMPA»iE8, Vol. V., pp, 496, 500,602), or applicalionB under B. 8. 0., Om. 14, in 
which case also the defendant can resist by affidavit and obtain leave to defend 
on the like ground, and his having done so will even be held tantamount to such 
an initiation of proceedings as is necessary to countervail the operation of the 
liquidation of aoompanyas a bar to a claim for rescission {Whiteley’s Case, 
[1900] 1 Ch. 365, C. A.). 

(/’) A coiuiterolaim for rescission was added in Redgrave v. Hurd, supra > 
Smith V. Land and House Property Vorporatwi, supra; Components Tubs Co. v. 
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Sect. 2.— Conditions under which the Defeme is ■ Valid. 

1776. Substantially the conditions precedent to the validity of 
the defence are the same as the conditions under which relief by 
way of rescission is granted. Tlie fividence which will support 
the one will support the other, with the two exceptions mentioned • 
below; and what is a good affirmative plea to proceedings for 
rescission constitutes an equally good affirmative reply or answer to 
the defence (g). 

1777. The first of the two exceptions referred to is where the 
representor is suing for specific performance of the contract. In 
such cases, the jurisdiction being discretionary, less strong evidence 
will induce the court to give ellect to the representee’s case than if 
he were claiming rescission {h), or were defending himself against 
a claim to enforce the contract otherwise than in specie; for in 
the last tivo forms of proceeding the relief, if granted at all, is such 

Nai/lor, [1900] 2 I. H. 1; Shepherd v. Cio/t, [1911] 1 Ch. 521 (wheie, however, 
it failed, as also did the defence, and on the same grounds); and a cross-bill 
was filed for the like iiurpose in llei/nell v. Sprye, Sjirye v. Iteynell (1852), 

1 De G. M. & G. GtiO, C. A. 

(rt) See United Shoe Machinery Co. of Canada v. Hrunet, [1909] A. 0. 330, 338, 

P. C., where the constituent elements of a good dofoiice are dosci ibod, and appear 
to bo substantially the same as the ingredients in a cause of iiction or jirocecding 
for rescission, ns stated in pp. 140 —742, ante. Por illustialiozis see, generally, 
the cases cited in this note, and note (A), tn/ra, and notes (*) — (/), p. 757, jwst. 

It is not necessary to jirovo fraud in the one class of case, any more than in the 
other {Banntrmnn v. White (1801), 10 C. B (n. s.) 811, whore the 
ovpressly negatived it, but nevertholoss tho plea prevailed; Uedyrave v. Hurd 
(1881), 20 Oh. D. 1, 0. A., where tho dofeiulant’s dofonco, as well ns his counter¬ 
claim, succeeded, though there was no evidence of fraud). In both cases it is 
immaterial whether tho roprosontoo would bo likely to suffer loss or detiimont 
by adhering to tho contract, or whether his grounds for refusing to do so wero 
rational or not {Knatchhvll v. Orueler (1817), 3 Mor. 124; Brooke {J.ord) v. 
Bounthwaite (1816), 5 Hare, 298, 302, 303; Madeley v. Booth, (1848), 2 He G. & 
Sm. 718; Aylea v. Cox 0852), 16 Boav. 23, 24, 25; Benny v. Hancork (1870), 

G Oh. App. 1, 10). Por illustrations of the statement that the adlnnativo pleas 
to proceedings for rescission mentioned in pp. 746—752 are equally applicable 
by way of reply or answer to tho defence, seo, as to tho pleas of the repre¬ 
sentor s knowledge, and of an agrccinont to waivo etc. or accept componsation, 
some of the cases cited in the mites to pp. 720—730, and 747—750, ame, 
respectively; as to tho plea of afhimatiQn, Wakefield and Barnsley Banking 
Co. V. Normanton Loral Board (1881), 44 L. T. 697, C. A.; Ilenminga v. Sceptre 
Life Association, Ltd., [1906] 1 Ch. 365; United Shoe Machineiy Co. of Canada 
V. Brand, supra; as to the plea of impossibility of specific restitution, Harris v. 
Kemble (1831), 5 Bli. (K. B.) 730, 752, H. L.; Urquhart v. Matphereon (1878), 

3 Apn. Cos. 831, 838, I’. 0. In some of the above, the plea succcede<l, in others 
it failed, but, whatever the result, the identical principles wore applied. 

(A) Cadman v. Horner (ItllO), 18 Ves. 10, 12; Re Banister, Broad y. 
MunUm (1879), 12 Ch. D. 131,142, G. A. Where, therefore, the represontee ia 
in a position to apply for rescission, it is usually prudent to do so, and in some 
coBOB he comes to the court with a better equity if he adopts that course in 
preference to a waiting attitude {B'enn v. Oraig (1838), 3 Y. & 0. (£X.) 216, 222, 
where an insurance company applied to set aside a policy, instead of taking 
premiums until tho death of uio insured, and then disputing hability). On the 
other hand, where the representor company has forfeited the representco’s 
shares, and there is, therefore, no contract to avoid, it is both prudent and 
proper to await the attack {Aaron's Reefs v. Twiss, [1896] A. C. 273, per Lord 
Macnaohtek, at p. 293). * 
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that the contract is avoided, or deemed a nullity, for all purposes; 
whereas, when specific performance is refused, it is merely a ques¬ 
tion of denying the party a particular and very special remedy, 
leaving all others open to him, or of withholding relief except upon 
equitable terms as to abatlbment of price, compensation, or other- 
• wise (i). 

1778. The second difference between the rules relating to rescis¬ 
sion and those relating to the defence of misrepresentation concerns 
the burden of allegation and proof. In the case of a claim to 
have the contract set aside it is not necessary for the representee 
to allege or proye that ho has exercised his right of election by 
repudiating the contract, the writ or counterclaim being itself 
sufficient repudiation (/;), and the burden being on the representor 
to prove affirmation and not on the represonfcee to prove avoidance; 
in the case of a defence, on the other hand, it would appear that 
the burden is on the representee of alleging in his defence, reply, 
or affidavit, not merely that the contract was induced by misropre- 
sentation, but also that, having become voidable on tliat ground, it 
was in fact avoided by him within a reasonable time after dis¬ 
covery of the truth, and that he has ever since disclaimed any 
benefit and i-epudiated any liability thereunder (1). 


(t) Thus, in Sioft V. Jlansun (18‘2!»), 1 liuss. & M. 128 (us to part of the 
proiHU’ty): Kmg v. 11 tison (18 i;J), (i J Jouv. 124,128,129 (as to pait of the property); 
and Jluglies v. Jonca (1881), 8 JJo G-. F. & J. 307, 0. A., spooilLo i>erforra- 
aiice wuA only ffraiited with conipeiisation. Where, however, as in Beaumont v. 
Duties (1822), Jac. 422, 42(5, it would be unjust to the rejiioseutco, or, as in 
Brooke (Lor<J) v. Itounthmn/e (184(5), 5 Hare, 298, 305 (lliough there was an 
express condition of sale hero jirovidnig for compensation), it would be imprac¬ 
ticable to make a decieo subject to conipeiisutniii, speciho performance will lie 
absolutely, and not conditioiiallv, refused. Further, though an abatement or 
allowance lu.iy be forced upon tlio inisnipiosontiiip: plaintiff as the condition of 
specific pciforinnncc, and il tlio pluiiitiil is content to accept the condition, the 
repiesontnr to that oxtoiit fails to establish a complete dcfoiico, tlicro is no 
right in the reprcseiitoi, under such circuinstaiioes, to this conditional or 
qiialitied remedy unless ho doiivcs it from sonic express term,in the contract 
(Oordtngley v. CAecif/wrowyA (1882), 4 l)e G. F. & J. 379, 384--389; lie Ttiry 
and JlVttfe’s Contrad (1*588), 32 Ch. D. 11, 31, C. A.). 

(Ic) Hyde v. Walts (ISM), 12 M. & W. 254, 270; Cajiet it Co. v. Sun's Ships 
ComiMSitwn'Co. (1888), 58 L T. 807, .811. 

(f) This woulil si'c'iii to bo the result, so far as regards the hm-den of proof, 
f what was said in ihiwcs v. Harness (1875), L. it. 10 C. P. 188, 187, 188, 
Jiquhnrt V. Mcupinrson (1878), 3 App. Caa. 8,51, 838—838, P. C., and United 
Shoe Maihmery Co. of Canwla v. Bnmet, [1909] A. 0. 5330, 338, P. (J, As to 
the burden of allegation, see Deposit and General f>%fe Assurance Co. v. Aysconyh 
(185(5), 8 li. & P. 781, 783, 7(54; Mddon v. Bawiesa [iHiiO), 18 W, It. 261 (an Irish 
cane); Arideraon v. Costello (1871), 19 W. E. 628 (another Irish case); and Dawes v. 
liar ness, supra; in all of which cases it was hold that the pica or defence should 
contain tho matters mentioned in the text, in atlditiou to the allegations of 
misrepresentation and inducement. In ])ai>ee v. Harness, supra, the pleading 
was. after verdict, nssumod to have.contained avenneuta of all these matters. 


not been made„Jjord iialsiujky, Jj.g., at pp- 2 n—discusses tno question, 
but in bis view it was not necessary to decide it, because it had not there bwu 
proved, nor oven argued, that tho defendant had adhered to the contract, which 
statement seems rather to indicate in opinion that the burden is the other way. 
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Sect. 3. —Conditions under which the Defence is Valid as against an 
Assignee from- the Representor. 

1779. Where the representee is being sued by one who was not, 
and is not deemed to have been, the representor (m), but who claims 
ill respect of rights or property the subject of the contract under an 
assignment from such representor, the conditions under which the 
defence is held valid or invalid depend upon the nature of the thing 
transferred, that is to say, whether it is a chose in action, uon- 
negotiable or negotiable, or a chose in possession. 

1780. It that which was assigned was a mere chose in action (ri), 
not negotiable either by statute or by the law merchant, the assignee 
can only take subject to subsisting and continuing equities, includ¬ 
ing the representeo's right to avoid the contract for misrepresenta¬ 
tion (o). If, then, at the date of the assignment the representee 
was entitled to repudiate as against the representor, though he had 
not exercised that right, he remains so entitled as against the 
as.signee after the assignment (ji), though he may lose the right by 
any subsequent acts or conduct, indicative of affirmation or otherwise, 
wliieli are as available for the benefit of the assignee as, if taking 
place before the assignment, they would have been for the benefit 
of the assignor (q). It follows that, subject to the above, the repre- 
sontee’s defence to any action to enforce any right under the con¬ 
tract is good as against the assignee. 

1781. To this rule the law has created an exception in the case 
of negotiable choses in action, whether made so or recognised 
as such by statute, such os bills of exchange, promissory notes, 
cheques, and bills of lading (r), or by mercantile custom, such as 
bonds and other securities passing from hand to hand as currency, 
and transferring, with the instrument, the right to sue thereon (s). 
Choses in action of this nature pass free from all equities to any 
“ holder in due course and every assignee is presumed to be such 
until the contrary is proved. It is open to the representee—but the 
burden is on him of establishing it—to set up that the negotiable 
instrument was obtained from him by fraud, and, on proof of this 
fact, the burden is cast back on to the assignee of proving valu 


(m) As to this, see pp. 708—714, tu^ra. 

(n) For the definition of ** chose in action '* and an enumeTation of the 
various instruments and rights which fall within the definition, see title 
Choses in Action, Vol. IV., pp. 860—365. 

(o) See Cvryv. Gertcken (1816), 2 hladd. 40, 51; Wakefield and Barnsley Bank¬ 
ing Co. V. Normanton Local Board (1881), 44 L. T. 697, 0. A.; title Choses 
IN Action, Vol. IV., pp. 386—391. 

See Wakefield and Barnsley Banking Co. v. BfontianUm Local Board, mpra, 
per Bhamwell, L. J., at p. 899.* 

(j) Ihid., per Lusn, L.J., at p. 700. Stodda/rt v. Union Trust, Ltd. (1911) 
Times, 24th October. * 

(rj See title Choses in Action, Vol. IV., pp. 393—397; and, as to bills of 
lading, see title Shiffino and Navigation. 

(a) See Crowh v. Credit Fonder of England (1873), L. B. 8 Q. B. 374,381, 382, 
and titles BiiJ.8 of Exchange, Phomibsor-^ Notes, and Negotiable Instru¬ 
ments, Vol II., pp. 664—570; Choses in Action, Vol. IV., p. 397. 
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absence of notice, and good faith (t). Any representee, therefore, 
who can show that the representor induced him, by fraudulent mis¬ 
representation, to sign, or transfer, or otherwise render himself 
liable under, a negotiable ii^trument, has a good defence to an action 
at the suit of any indorsee or transferee who fails to prove that he 
became the holder in due course, but not otherwise (a). 

1782. Where, however, the property, whether rejil or personal, 
was a thing in possession and not in action, the reprosentee has no 
defence against any purchaser or assignee from the representor, 
unless he alleges and proves either that the contract, being voidable 
as against the representor, was in fact avoided before the con¬ 
veyance or assignment (a), or that the purchaser or assignee 
acquired the property in bad faith or with notice (in which case it 
is immaterial whether value was given or not), or that he was a 
volunteer (in which case it does not signify whether he acted in 
good faith or not) (b). If, however, the representee is in a position to 
establish that the misrepresentation was of such a character as to 
render the alleged contract no contract at all or void, the above rules 
are inapplicable, for no property ever passed to the assignee (<•). 


Part XIII.—Fraud other than Fraudulent 
Misrepresentation. 

Sect. 1 .—In General. 

1783. Except as qualifying an act or omission, fraud is neither 
an actionable wrong nor a criminal offence. No man can sue or 
indict another for fraud simpliciter. In one sense, therefore, it has 
no place in English jurisprudence; in another, it fills every place; 
for, regarded as a quality which may characterise, and when so 
characterising will vitiate and vacate, any transaction known to the 
law, of however high a degree or solemnity (d), it belongs equally 


[t) See titles Ouosbs in Action, Vol. IV., p. 391; Bills of Exchange, 

PaoinsBOST Notes, and Negotiable Instruments, Vol. II., pp. 499,500,508, 
614. If restrictively indorsed, or overdue when negotiated, there is no pro¬ 
tection, and Uie assignee of such an instrument is in no butter position than the 
assignee of any ordinary chose in action. ^ 

(u) See title Bills of Exchange, Peohisbobt Notes, and Negotiable 
Insteumbnts, Vol. n., p. 499. 

(a) The defence succeeded, on proof of bad faith, though value was given, in 
Clough V. London and North Weitem Bail. Qo. (1371), Ij. B. 7 Exoh. 26, 30, 
Ex. Ch. It failed, because there had been no avoidance before the assignment, 
in JVhite v. Garden (1851), 10 0. B. 919; Pease v. Oloahec (1666), L. B. 1 P. C. 
219 ; and Baheoek v. Lawson (1880), 6 Q. B. D. 284, C. A. On tins topif/, see, 
generally, titles Equity, Vol. Xlll., pp. 78, 84b et seg. ; Personal Profekty ; 
hwat. Property and Chattels Beal ; Sale of Goods ; Sale of Land. ‘ 
fb) See tile titlestieferred to in note (a), supra. 

{cj Sue pp. 740—742, ante. 

(d) Such as deeds or judgments (see Kingston's (Duchess) Gase(inQ), 20 State 
Tp. 86 6 ; 2 Smi^, L. 0., 11th ed., 731, and title Judgments and Ordeii.*i, 
VoL XVlil., p. 216), or even, uiyler certain circumstances (see p. 742, ante), 
marriage. 
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Where the 
assignment is 
of a chose in 
possession, 
tliQ defendant 
must prove 
that the 
plaintiff took 
in bad faith, 
or without 
value, or with 
notice. 


Fraud other 
than fraudu¬ 
lent misiepre- 
scnlation. 
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MlSREPR^S£NTATiOir'jl,ND FllAUD. 


Sect. 1. 
In General. 


breaches of 
fluty of dis¬ 
closure not 
amounting to 
positive mis¬ 
representa¬ 
tion. 


Abuse of 
influence etc. 


and indifferently to every department of our juridical system. For 
this reason it is only ^ssible here to indicatei trith ’appropriate 
references (e), and cliassify.^the‘varipua acts and' omissions, other 
than those constituting fraudulent misrepresentation, and, as such, 
already discussed (/■),■ which. When tainted by bad faith in any of 
its infinite varieties,'or hy What is deemed, or classed with',-fraud in 
the extended meaning of that term iavPured by equity (gf), are the 
subject of civil or criminal proceedings. 

i Sect. on-disclosure. 

t 

1784. Non-disclosure may, under certain conditions, amount to 
positive miBrepresentatic^n.(/t)- Thorp are, hoyrever, various trans¬ 
actions and relations of such a nature as to giye rise to a duty of 
disclosure, the breach of which duty, though not amounting to mis¬ 
statement, is actionable, and, though for that purpose it is not 
strictly necessary t’o establish fraud,.is usually accompanied by and 
always tends to encourage it, and hence, in the eye of equity, is 
commonly regarded in the same light. These transactions and 
relations compiise airtllose in which, horn the mJeossily of the case, 
one of the paitios must have full'knowledge of the material facts, 
and the other cannot have'such full knowledge^ aiid must, therefore, 
rely upon the good fai.th of the first part;, for exact and complete 
information as to all such circumstances as would aflect his judg¬ 
ment in determining whether or not ho will do business Mitlihiuioii 
the terms proposed. Of this class of transaction, insurance is the 
typical illustration (i). 

Sect. 3. — Abuse of Influence, and Oppression. 

1786. Further, there are numerous classes of relations in which 
one of the parties stands in such a relation of superiority towards 
the other, and is in a position to exorcise such domination and 
influence over his will and judgment, that the law imposes an 
obligation upon the dominant party to establish, if challenged, that 
he has not abused that influence, or taken undue or improper 
advantage of the servient party’s subjection, distress, or necessities. 
This obligation cannot be discharged except by establishing, not 
only that the dominant party mad^e full disclosure of all relevant 
facts, and of the rights to which they gave rise, but also that the 
servient party had independent and competent advice from a 
person having full knowledge of those facts and rights, and (in the 

(e) Soe tie text, infra, apd pt>. 761, 762, post. 

If) See pp, 687—691 and p. 724, ante. 

\g) See title Equity, Vol. Xlll., pp. 15 a teq. 

fh) See pp. 681—685, ante. 

(t) See title Insukancb, Vi'l. XVII., pp. 404—412, 532, 350. Ae' to dis¬ 
closure required in cases of arrangements with creditors, see titles Bankruptcy 
aSd Insolvency, Vol. IL, pp. 3.15, 336 ; Equity, VoIa p. 20. To a 
much less degree, there is a similar duty on a vendor, in cases of sale aqid 
purchase; see titles Sale of Goods; Sale of Land. Similarly, though 
oontraots of suretyship are not strictly uherrimae fidH, the creditor has some 
duties in this respect towards the surety: see title Guabantes, YoL XY., 
pp. 539—542. 
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case of purchases) received adequate value. The rule is applied to 
cases of family relationship, or professional or other fiduciary con¬ 
nection, and cases in which one of the parties is under a permanent 
or temporary incapacity or disability of mind, body, or estate {k). 
Such cases, again, by reaso*n of the tendency and temptation to 
fraud, though it is wholly unnecessary to prove actual dishonesty 
in the particular case, are usually comprised, in equity, under the 
head of fraud. 


Sect. 4. —Fraud on Third Persons. 

1786. Where a party is injured by a deceit practised not upon 
himself (which would amount to ordinary misrepresentation), but 
upon an English or foreign tribunal (1), or a domestic forum, or a 
person in a quasi-judicial position, such as an architect or engineer 
in the case of certain contracts (m), or the Crown (n), whereby a 
judgment, award, decision, or grant of a charter or letters patent, is 


(It) As to these reliitioiis goneially, see titles Conjuaot, VoI. VII., pp. 357— 
360; Equity, Vol. XU I, pp. 17—10; EitAuiH’J.iiNT and Voiuadue Con- 
VEYAKCES, Vol. XV., pp. 103—111; OiKTS, Vol. XV., pp. 402, 403, 419—421. 
The fuinily relationships roforvoil to are thoxo of p.ii’ent and child, guardian 
and wanl etc., as to which bco titlo.s Equity, Vol Xlll., pp. 18, 19; 
Ekaudulext AND VoTDvni.K (!onvkyan(je.x, Vol. XV.. pp. 107, 108 ; Infants 
AND CiiiLDiiKN, Vol. XVII, p. 118; and as to family nrraiigcmcnts aud 
comiiromisscs, see titles Equity, Vol. XIII , pp. 18, 20; Eamiuy Arranoe- 
HENTS, Vol. XIV., pp. 539 et scq. Aa to the ichitwyi of husband and wife, 
which does not Btanil on the same footing us tbo othoj’.s, sco title Fraudu¬ 
lent and VoiDAUrJS UONVF.YAXCE.S, Vol. XV., pp. 110, 111; IIuaiiAND 
AND Wife, Vol. XVI., pp. 391, 396, 402. For the pi ofe.ssional rela¬ 
tions rofeired to, such as fho&e of solicitor or counsel and client, medical 
adviser aud patient, or spiritual director and penitent or disciple, see titles 
Earuistees. Vol. If., pp. 394, 395; Fraudulent and Voidable Con¬ 
veyances, Vol. XV., jip. 108—110; Solicitors. Other fiduciary relations 
are, besidoa those of trustee and ceaim que trust (as to which see title Trusts 
AND Trustees), the relation between jiriiicipal and agent (see title Aoenoy, 
Vol. I., pp. 189—192, 216, 217); betwoon piiitners (see title PaRTNERS inr); 
between executors and adniinistratora and bonoficiaiies (see title Exiccutous 
AND 4dminI8TB.ITOBs, Vol. XIV., p. 3231; and between promoters or directors 
and companies (see title Companies, Vol. V., pp. 47—58, 228—230). For 
cases of advantage being taken ot another’s porinanent helplessness, such aa 
lunacy, aee titles Equi l Y, Vol. XllT., pp. 15, 16; Lunatics and Pebsoks op 
Unsound Mind, Vol. XIX., pp. 396 et aeq. Cases of unconscionable bargains, 
where advantage is taken of the tompormy distress and uri ossities of eMectant 
heirs, and others (for the doctiine is not confined to them), so# titles Equity, 
Vol. XIII., pp. 20 —22 ; Fraudulent and Voidable CoNVErANCES, Vol. XV., 
pp. 111—116; Money and Money-Lending, Lastly, as to contracts and 
payments extorted from a person in a state of intoxication, or under duress, flee 
titles CoNTK.ACT, Vol. VII., pp. 342, 356; Equity, Vol. XIII., pp. 16, 19—22. 

(l) See titles Estoppel, V^ol. XIII., pp. 361, 352; Judoments and Orders, 
Vol. XVIII, p. 210; and, as to foreign judgments, Conflict of Laws, 
Vol. VI.. pp. 287, 288. 

(m) See title Arbitration, Vol I, pp. 47fl—481, as to the awards of 
arbitratora, and title Building Contraotb, Engineers, and AiicuiTECfr®, 
Vol. III., pp. 217, 218| 303, as to collusion and fiaud with, and on the part of, 
engineers, archit^ts etc. 

(«) As to the remedies available to the party aggrieved when tbo King ie 
deceived in his grant, see titles Con-stitutional Law, Vol. VI., p. 482; 
OOEPOBATIONS, Vol. VIII., pp. 4j)0, 401 (as to charters); Patents and 
Inventions (as to letters patent), 
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Sect. 8. 
Abuse of 
InflusncA 
and 

Oppression. 


Frand on 
public autbiv 
ritics etc. 
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Misrepresentatior JkND Fraud. 


Bjbot. 4. 

Fraud on 
• Third 
Persons. 

Conferaett in 
fraud of the 
public etc., 
though not of 
defendant, 
unenforcciible 
on grounds 
of piiblio 
policy. 


Statutory 

fraud. 


Criminal 

fraud. 


obtained against him, or to his prejudice, be may obtain relief by 
way of rescission (except in the case of a foreign judgment), or 
by way of defence, as the case may be, and according to the 
procedure respectively appropriate. ^ 

1787. There is a second class of case in which the party for 
whose benefit the application of the principle enures was himself 
neither deceived nor injured, but where, nevertheless, the court, on 
grounds of public policy, or (in some cases) pursuant to statute, 
and without any regard whatever to the merits or demerits of the 
parties, will ti'eat a contract or transaction as void; namely, where 
it appears that the object of such contract or transaction was to 
defraud third persons, whether specific individuals (o),or the publio 
in general, or a class or section of the community (p). 

Sect. 5. — Statutoi'p Fraud, 

1788. There are various acts and omissions which, whether 
amounting to fraud at common law or not, are recognised as, or 
declared to be, or treated as, fraudulent by express statutory 
provisions {q). 

Sect. 6. —CHminal Fraud. 

1789. Most of the acts and omissions which are deemed fraudulent 
for the purposes of civil responsibility also constitute criminal 
offences, whether at common law or by statute (r). 


(o) Jackson v. Ihtchairc (1T90), 3 Torni Bep. 561. 

(p) As to this class of case, soe, generally, title Eqoitt, Vol. XIII., p. 20, 
and the following cases :— IHddmg v. How (1837), 8 Sim. 477 (fraud on publio 
purchasing the plaiutifE’s tea); Wright t. TmIis (1845), 1 0. B. 893 (fraud on the 
reading public by means of false title-page and preface); Beghie v. Bhosphate 
Sewage Co. (1875), L. E. 10 Q. B. 491 (invention intended to be used to deceive 
the public); Post ▼. Marsh (1880), 16 Ch. D. 396 (lending name to deceive 
purchasers of directory); Be Oreat Berlin, Skamhoat Co. (1884), 26 Ch. D. 616, 
0. A. (scheme to defraud Berlin bankera); Bile Bean Manufacturing Co. v. 
Davidson (1906), 8 F. (Ct. of Sess.) 1181 (fraud ou publio purchasing the 

F ursuors’ “ bile beans ") ; Slingshy v. Bradford Patent Truck and TroUey Co., 
1906] W. N. 51, C. A. (a catalogue published to docedvo the public). As to 
.conveyances, transfers, proforonocs, and transactions in fraud of creditors, see 
titles Bankhuvtoy and Insoj.vhnoy, Vol. II., pp. 260—262, 276—287, 300, 
335—337 ; Bills op Sale, Vol. III., pp.. 61, 62 ; Companies, Vol. V., p. 644; 
Fbaudulent and Voidabub Oonveyanoes, Vol. XV., pp. 78—92, and (for 
the like in fraud of subsequent purchasers), t&td., pp. 92—102. As to the pro¬ 
curing of wills by fraud, soe titles Executors and ^ministratobs, Vol. XlV., 
pp. 179, 180, and Wills { and for frauds on powers, see title Powers. 

{q) See, .e.g., titles Auction and Auctioneers, Vol. I., pp. 608, 609 ; 
Companies, Vol. V.^ pp. 120-126, 429—434, 478—486; Fraudulent and 
Voidable Conveyances, Vol. XV, pp. 78—102; Money and Money- 
Lending ; Partnehsuip ; Patents and Inventions ; Sale op Goods ; Ship¬ 
ping AND Navigation ; Trade Makes, Trade Names, and Designs. 

(r) See for examples of stich offences, titles Criminal Law and PRO¬ 
CEDURE, Vol. IX.. pp. 484, 485, 489, 635^37, 664, 656, 686—669, 682, 
688—710, 759; Bankruptcy and Insolvency, Vol. n., pp. 346—361; 
Companies, VoL V., pp. 311—318; Copyright and Literary Property, 
Vol. Vm., pp. 169—171 ; Elections, Vol. XII., pp. 278—304, 846—349; 
Food and Drugs, Vol. XV., pp. 16—34; Money and Money-Lending; 
Pkess and Printing ; Revenue ; Thame Marks, Trade Names, and 
Designs ; Weights and Measures. 
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MISSIONARY CHURCHES. 

See EccLBsiASTiCAii Law. 
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MARKETS AND FAIRS, 

abolition, market or fair, of, proccaure, 62 
action, disturbance, for, nature of, 44 

Tight of, appertaiijiug to owner of maiket, 5 
when will he in respect of distuibance, 43 
ad quod damnum, practice under writ of, 8 

remedies not hatred by writ of, 8 
animals, prevention of diseases of, provision as to, 32 

annual accounts, abstract of, when to be prepared by market undertakers, 30 
return, market tolls or duos, of, when must be made, 29 

whore market controlled by local autlioiity under the Diseases 
of Animals Act, 1894 29, 30 

Attonicy-tJenoral, [lowor of, to suppress market held on unlawful day, 16, lU 
Hoard of Agi iciiKiiro and I'lsherio*,, caitli; returns to be made to, 30 

pcniudical returns to be made to, 29, 30 
power of, as to pievcntion of diseases oC 
annuals, 32, 33 

under the Diseases of Animals 
Act, 1894 ..13 

pi uliiliilion of cattle in.arkets by, 63 
when byo-laws must be appiovcd by, 2t 
book-keeper, market, duties as to sale of horses, 31 

boruitgh corporation, consent necos-.aiy to establishment of market by, II, 12 
inference .is to place of IniJding of market owned by, 21 
bye-laws, approval of Hoard of Agriculture and Fisheries required for, 2t 
confirmation and appioval of, 21 
consent nece-ssary to legality of, 12 

nece.ssiLy for public notice on application to approve, 2.1 
objection to, proccduio on, 24, 20 

power of local authority under the Diseases of Animals Act, 1891 13 

pubheaUon and cnfoicernciit of. 26 
purposes for which may bo made, 23, 24 
right of local authority to impose tolls under approved, 42 
what authorities iii.ay make, 23 
carts, fraud in weighing, liability of peisons in respect of, 27 
provision for weighing, duty of undeitakcrs as to, 27 
cattle, duties of undertakers in respect of weighing of, 37, 28 
markets, prohibition of, powers, 63 
return to be made by market authority as to, 30 

tolls in respect of weighing of, when market authority rn.ay take, 28, 29 
ccrtiGcate', indorsement of pedlar’s, on conviction, 69 
priMluction of, by pcdlai, liability as to, 68 
when pedlar must take out, 63, 69 
charter, grant of market privileges by, 8, 9 
lawful change of day by, 17 

churchyard, holding of market or fair in, illegality of, 23 
City of London, custom os to market overt in the, 54 
company, market, powers of, to sell to district conneil, 11 
congregation, persons, of, owner of market not liable in respect of, 6 
consent necessary to the establishment of a market by a local .‘authority, 
11 . 12 • 

conviction, revesting of stolon property on, 65 
corporation, exempUon of, from toll, 41 

Crown, limitation of powci of the, to grant right to hold market or fair, 7 
practice as to grant of new market by, 7, 8 
process by whicll forfeiture taken advantage of by the, 60 
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AfARKETS AND FAIRS— conttnued. 

Crown, protection of holder of market not (Extended by the, 8 
right in the, as to creation of markets and fairs, 1 

granting right to hold market or fair, 7, 8 
. waiver of forfeiture of franchise by the, what will amount to, &0, fll 
when grant by the, primd fade void, 7 • 

cusifim, as to the erection of stalls, 39 

City of J^oiidon, in the, as to market overt, 61 
no jnstilication for obstruction of highway, 6 
damage, rival market, by, when proof necessary to, 11, 15 
days, change of, by charter, 17 

Secretary of State, 17 
whom representation to be made, 17 
statutory, by new calendar, 17 
when illegal, 15 

marKet or fair under a special Act, 18 

Public Health Acts, 18 

upou which markets or fairs must not be held, 16, 17 
dedication, subject to market lights, right of owner of land as to, 22 
deed, necessity for, on transfer of market rights, IS 
diseases of animals, prevention of, 02 

Diseases of Animals Act, 1894, nature of places established under, 12 

right of local authority to charge toll under, 42 

distress, recovery of toll by, 37 

district council, power of market company to sell to a, 11 

to provide markets, 11 
disturbance, evasion of toll as a, 43, 44 

market or fair, of a, nature of, 43 
nature of action for, 44 

dues, market, when annual return to be made in respect of, 29 
enlargement, market pr fair, of, rights as to, 21 
excessive toll, liability of owner of market or fair on taking, 37 
fair, abolition of, procedure, 52 

and market, distinction between, 4, 5 

when may be held on same day, 16 
bye-laws regulating, who may make, 23 
chuicbyard, holding in, illegality of, 23 
days upon which, must bo held, 16 
derivation of the word, 4 
disturbance of, nature of, 43 

enlargement of place of holding of, rights os to, 21 
extinguishment of franchise of,_ when by implication, 62 
forfeiture of franchise of, groun'ds of, 49, 50 
highway, on, ^tent of right to bold, 22 
when not a nuisance, 22 

liability to forfeiture on holding beyond limited time, 16, 16 

limit of area within which may be removed, 20 

metropolis, in the, provisions governing, 19 

offences at^ statutory provisions as to, 33 

prescription, right of bolding by, 8 

provisions regulating the holding of a, 10 

removal of, right of owner as to, 20 • 

sale of intoxicating liquor, snuff or tobacco at, 34 

statute or hiring, nature of, 6 

statutory, extent of right bf holder of, 8, 9 

unlawful days for boliung, 16, 17 

weighing facilities at, duty of owner to provide, 26, 27 
** fair," meaning of, 4 . 

forfeiture, franchise, Of, effect of, 61 

grounds of, 49, 60 
process necessary to, 60 
franchise, market and fair as a, 4 , 

conveyance of market place does not pass, 13 
fraud, weighing of carts, on, penalties in respect of, 27 
grant of toll, interpretation of market as affecting, 36 ' 

what Will amount to, 36 
when void, 37 
hawker, definition of, 66, 66 

exemption from licence, in what ca9e8^66, 67 
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BIABKETS AND FAIRS—continued. 

hawker, how and when licence granted to, 67 
when licence required by, 66, 67 
words to be used on cart by, on grant of Lcenee, 67 
hay and straw, metropolitan, deficiency in weight of, duty of market'clerk 

* as to, 86 

markets, prorisiona governing, 18 
offences relating to sale, 36 
sale of, provision for keeping rcgisler, 3i 
regulations governing, 31 

highway, extent of right to hold a market or fair on the, 22 
legal custom no justifi.cation for obstructing, 6 
market or fair lawfully held on, not a nuisance, 22 
hiring fairs, nature of, 6 

horse, entries to be made by tollkeeper or bookkeeper in respect of, 31 
horses, duty of parties to the sale of, 81, 82 

sale in market or fair, formalities to be observed on, 31 
overt, special rnles appUcablo to, 61 
incorporeal hereditament, franchise of toll as an, 38 
injunction, right to restrain disturbance by, 43 
intoxicating liquors, as to sale at market or fair, 34 
justification, when holding of market subject of, 46 
land, acquisition for ma^et purposes. Act regulating, 9. 10 
tax, asscssabillty of stalls to, 40 
liability of toll to, 38 

licence, how and when grant<^ to hawker, 67 

when hawker required to take out, 60, 67 ^ 

*' licensed hawker,” necessity for use of words by hawker, 67 
local Act, effect of, on. right originally created by the Crown, 9 

authority, duty of, as to returns when controlling a market authorised 
by the Diseases of Animals Act, 1894 . 29, 30 
powers of, under the Diseases of Animals Act, 1801 13 

right of, as to toll under the Diseases of Animals Act, 7804. 42 
statutory rights not transferable by, 14 
Local Government Board, consent of, necessary as to tolls and bye-laws, 12 
London, City of, custom os to market overt iu the, 64 
lost grant, presumption of lawful origin of, 8 
market, abolition of, procedure on, 62 

and fair, distinction between, 4, 6 

when may be held on the same day, 15 
area of, monopoly extended to franchise of, 44 
authority, duty as to cattle returns, 30 

weighing of cattle, 27, 28 
rights of, under Public Health Acts, 42 

when tolls in respect of the weighing of catlle may be 
taken by, 28, 29 

cattle, prohibition of, powers, 63 
churchyard, holding in, illegality of, 23 
company, power to sell to district council, 11 
consent necessary to the establishment of, 11, 12 
days upon which must be held, 16 

when held under Public Health Acts, 18 
special Act, 18 

derivation of word, 4 
disturbance of, nature of, 43 
duties of owner of, 6 

duty of owner of, as to provision of weights and measures, 26, 26 

sale of horses, 81 
extent of right to bold, on the highway, 22 
extinguishment of franchise of, when by implication, 62 
forfeiture of franchise of, grounds of, 49, 60 
grant as to new, when jirimA fatde void, 7 
highway, on, when not a nuisance, 22 
hcudijig on unlawfal day, effect of, 16, 16 
illegal removal of, effect of, 21 

inference as to place of holding, when owned by a borough cor¬ 
poration, 21 

limit of area within which may be removed, 20 

limitation of hours of, powers under Shop Hours Act, 1004...19 
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MARKETS AND FAIRS—comMwkim/. 

market, otlojcus at, statutory provisions as to, 33 

unit, conditions to be fulfilled by sale in, 53, 5i 
custom as to, in tbc City of London, 5-1 
liability of seller of stolen goods in, 66 
sale of horses in, special rules applifiable to, 5i 
title acquired by buyer of stolen goods in, 66 
conferred by sale in, 63 

owner of, liability on compelling use of his own stalls, 30 
place, enlargement of, rights os to, 21 

nature of works in construction of, where defined, 10 
power of district councils to provide, 11 
procedure where unauthorised, 61 
provisions rogulatiug the holding of, 10 
removal of part of a, rights us to, 21 
power of owner as to, 20 
when illegal, 21 

right in the Crown to grant right to hold, 6, 7 
of holding by prescription, 8 
public to attend a, 6 
rights, how transferred, 13 
of owner, 5, 6 

liuiitcd iiovvcrs of public bodies to alienate, 11 
rival, proof required in aation in respect of, 46 
whnt constitutes, 45 

sale of intoxicating liquors, snuff and tobacco at, 34 
witbiti precincts of, when an offence, 47, 48 
statutory, extent of right of holder of, 8, i) 

forfeiture by the Crown not applicable to, 61 
protection of, against outside sales, 47 
unlawful days for holding, 16, 17 

weighing facilities at, duty of owner to provide, 26, 27 
*' market," meaning of term, 4 

niaikcts and fairs, bye-laws regulating, who may make, 23 

Maikcts and Fairs Clauses Act, 1847, incorporation of, in modern Acts, 9 

provisions of, 0, 10 
light to take tolls under, 41^ 42 
merchants, liability of, on selling at fairs beyond legitimate time, 16 
metropolis, deficiency in weight of hay or straw in market in, duty of clerk 
as to, 36 

provision as to fairs in the, 19 

hay and straw markets in the, 18 
sale of hay and straw in, regulations as to, 34 
metropolitan police^district, pioceduie where fair unauthorised in, 61 

question of unlawful fair, how dealt- with in, 
16 

monopoly, area of, extended to franchise of market or fair, 44 

municixial corporation, consent necessary to alienation of land subject to maikrt 

rights by, 14 

extent of charter of newly created, 15 
power of trustees of market provided under local Act to 
transfer to, 14 

new calendar, statutory change of day effected by, 17 

notice, public, of intention to apply for approval of bye-laws, when necessary, 
24, 25 

nuisance, market lawfully held on highway not a, 22 

owner of market not liable for concourse which might hare been 
a, 6 

objection, bye-laws, to, procedure on, 25 
occupier, stall, of, natuie of holding of, 40 
offence, sale of unwholesome provisions in market, 33 
Within precincts of m|\rket, 47, 48 
offences at markets and fairs, statutory provisions as to, 33 

“ relating to sale of hay and straw in the metropolis,, 36 
order, abolition, for, publication of, 62, 63 
ouster, market or fair, of, when Grown may obtain, 61 
outside sales, protection of statutorr markets from, 47 
owner, definition of, 52 

market, duties of, 6 • 

. ( 4 ) 
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MARKETS AND FAm3~conttuued. 

owner, market, liability of, on compelling use of his own stalls, B9 

or fair, right as to remission or exemption of toll, 41 
" owner," meaning of, as holder of fair, 17 

pedlar, conviction of, power to indorse certiheate on, 59 . 

definition of, 69 

liability of, for non-production of certificate, 69 
when certificate must be taken out by, 58, 59 
where certificate not required by a, 69 
penalties, fraud in weighing carts, for, 27 

liabllitv to. for offences relating to weights and measures, S6, 27 
penalty, liability in respect of statutory offences, 33 

on holding unauthoris^ market or fair to, 16 

keeping open in market during prohibited hours in metro¬ 
polis to, 19 

non-compliance with regnJations as io a hay and straw 
market to, 19 

obstructing inspector of provisions to, 33, 34 

pennage, what is, 38 
pjccage, what is, 38 

pie pnudre, right of owner of market to hold court of, 5 
poor rate, liability of toll to, 38 
prescription, claim of toll by, 36, 37 

right of holding a market or fair by, 8 
Public llealLli Acts, days fur liolding markets umlcr, 18 

rights of market authorities under, 43 
public notice, when nceessaiy on application to appiove byc-laws, 24, 25 
right of, to attend a market, 6 • 

quo warranto, f>urfuilurc of fiancbisc of market by process in nature of, 50 
ratepayeis and owners, when consent of, necessary to the establishment of a 
market, 11, 12 

register, sale of hay and straw in metropolis, of, provision tor keeping, 34 
removal, market or fair, of, rights as to, 21 
rival market, justification for holding a, 45 

proof required in action in respect of, 44, 45 

what constitutes a, 45 

when holding cannot be justified, 40 

rural district council, consent necessary to establishment of market by 11, 13 
sale, conditions to be fulfilled when in market overt, 53, 51 
exposure of goods for, what auiouiits to, 48 
horse, in maikct overt, of, special rules relating to, 54 
of, duty of parlies to, at a fair or market, 31, 32 
register of, of hay and straw in the metropolis, provision for keeping, 
34 

title conferred by, when in market overt. 53 
when not amounting to holding a rival market, 48 
within precincts of market, when an offence, 47, 48 
$ctre factaa, repeal of grant by, 50, 61 

Secretary of State, power of, as to change of uiaiket or fair day, 17 
selling, what constitutes, 58, 50 

Shop Hours Act, 1001, power lo limit bouts of maiket under, 19 
shop, sale in, adjacent to market, when a distuibnnce, 45, 40 
*' shops," meaning of, in Shop Hours Acts, 19 

slaughter bouses, provisions of the Markets and F.ilrs Clausea Act, 1847, as to, 10 
snuff, sale of, at market or fair, provision for, 31 
special Act, days for holding markets held under, 18 
stallage, rateability of, 40 
recovery of, 39 

right to take, when in market owner, 20 
what IS, 38 
when payable, 38, 39 
stalls, asseseabili^ of, to land tax, 40 , 
erection of, by custom, 39 
native of holding of occupier of, 39, 40 
statute fairs, nature of, 5 

statutory market or fair, exteut Ol righo of holder of, 8, B 
protection of, from outside sales, 47 
markets, non-liability of, to forfeiture to the Ciown, 61 
provitjona for iixing hours of, 19 
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atoleo gooiL), nature of title of buyer of, when in market overt, KS 
revesting of, on conviction of thieft 56 
seller of, not protected by sale in market overt, 55 
eijiiw and bay, deflciency in weight of, duty of market clerk in metropolis 
as to, 36 ( 

markets, provisions governing in the metropolis, 18 
offence relating to sale of, in the metropolis, 36 
sale of, in metropolis, provision for keeping register, 31 
title, conferred by sale in market overt, 53 

nature of, of buyer of stolen goods in market overt, 56 
tobacco, sale of, at market or fair, provision for licence, 31 
tolls, action for, right as to, 37 

annual returns in respect of, when must bo made, 29 

approval of, by Local Government Board, provision for, 12 

claim by prescription, 36, 37 

consent necessary to levying of, 12 

evasion of, rights of owner in respect of, 43,14 

excessive, bability of owner demanding, 37 

grant of, what will amount to, 36 

liability to land tax and poor rate, 38 

must bo reasonable, 37 

nature of, 35, 36 

obstructing collection of, liabiUty of persons os to, 43 
persons exempt from, 40 

power of local authority as to, under the Diseases of Animals Act, 13 
recovery by action, 37 
distress, 37 

remission of, right of owner of market as to, 41 
right to, bow acquired, 36 

take under the Act of 1817...41, 42 
when may exist, 6 

weighing of cattle, in respect of, when market authority may take, 28, 29 
tort, disturbance of market or fair as a, 43 
trustees, powers of, when providing maiket under local Act, 14 
undcrtakeis, duly as to abstract ol anriu.il accounts, 30 
weighing faciJiUos, 26, 27 

nnwboloeome provisions, sale at market of, oEence, 33 
urban di.strict council, consent necessary to establishment of market by, 11, 12 
waiver, forfeiture of franchise, of, wbat will amount to, 60, 61 
weighing facilities, cattle, in respect of, duty of undertakers to provide, 28 
duty of owner of market or fair to provide, 26, 27 
weight., hay or straw, of, dcllciency m metropolis, duty of market clerk as 
to, 38 

weights and measures, duty of owner of maiket to provide, 26, 26 
penalties on offences in respect of, 26, 27 
provision for examining and marking, 26, 26 
writ, ad quod damnum, of, practice under, 8 

remedies not barred by, 8 


WASTER AND SERVANT, 

nbimd, no power m master to require service of apprentice, 106 
absence, temporary, right of servant as to wages when oausM by illness, 84, 83 
voluntary, liability of servant when without leave, 86 
accord and satisfaction, effect of apprentice's right to plea of, 104 
accident, no breach of duty by servant where loss occasioned by, 136 
when master liable in case of servant’s, 128, 129 
actio perDimnlis montur (mmperion&tU^^Mcubiojiotamxiva to action by master or 
servant, 131 

agent, remuueiation by salary, effect of, 66 

when person is an, and not a servant, 66 
annual hiring, icbutfal of presumption as to, 93, 94 
apprentice, breach of contract by, rights of master on, 103 

chastisement of, rights of master, 106 ' 

dispntea between master and, submission to court of summary 
jurisdiction, 116 

duty of master to provide board and lodging for, how regulated, 
118 
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apprentice, illnees of, as exouee Cor non-perfdrinanee of contract, 106 
measure of damages on wrongful dismissal of, 113 
nature of, entitled to a submission of dispute to a court of summary 
jurisdiction, 116, 117 ‘ * 

remedy agAinst, on breach of contract, 109 
right of master to rcolaim, on enlisting, 109 

to dissolTO Indentures on reaching full age, 103 
quit service on account of ill-treatment, 106 
when master must supply medicine and medical attendance for, 11D 
apprenticeship, change of nature of Arm, effect of on, 105 
contract of, nature of, 71, 73 
dissolution of partnership, effect of on, 105 
enrolment of contract of, in the City of London, 80 
form of contract of, 79 

liability of contract of, to stamp duty, 80, 81 

misconduct no discharge of contract of, 105, 106 

no specific performance nor Injunction ordered of contract of, 111 

parlies to contract of, 79, 80 

power of boards of guardians to bind poor children in, 80 
sea service, to the, os to, 80 

termination of indentures of, by mutual agreement, 104 
when indentures of, may be dissolved by infant, 103 
arbitration, ses Workmen's Compensation Act, 1906. 
assault, defence of master as justification of servant’s, 126 

servant, as excuse of master in action for, 276 
bailor and bailee, distin<*t!on between, relation of master and servant, 67 

relation of taxi-cab owner and driver is that of, (>7 * 

bankruptcy, master, of, dissolution of contract of service not occasioned by, 05 

servant, of, right to bring action for wiongful dismi-sil not affected 
by. 95 

beneficial contract, what is a, 73 

board and lodging, when duty of master to provide, 118 

boariis of giiai^ians, power of, as to binding poor children as apprentices, 80 
breach of contract, procured by third parties, liability in resjiect of, 267, 208 
rights of servants against third party procuring, 279, 280 
servant, by, when interference causing, is justifiable, 268, 269 
duty, SCI rant, by, towards thiril party, effect of, 2S1 
trust, servant, by, what will amount to, 126 
business, right of servant to compete with master in, when arising, 127 
cab, relation between owner and driver of, 67 
care, duty of servant to exercise, 125 

character, application of privilege to communication of master as to servant's 
123 

extent to which privilege attaches to communications, as to, 122, 12.3 
false, liability of master and servant iii respect of, 124 
master under no obligation to give servant a, 121, 122 
right to cross-examiue daughter as to, in action for seduction, 274 
when a privileged communication, 122 ' 

written, when the piopcrty of the servant, 121 
City of London, enrolment of contract of apprenticeship in, 80 
clerk, position of, what it implies, 66 
commission, remuneration by, effect of, 66 
common employment, definition of, 132 

essentials to application of doctrine, 133 
general application of doctrine of, 132, 133 
how far available as a defence, 132 
compensation, tee Workmen's Compensation Act, 1906. 
competition, right of servant to enter into a baslness, when arising, 127 
conimnation, misconduct, of, by master, effect of, 102 
conduct, contract of hiring and service inferred from, 75 

immoral and insulting, os goodacanso for dismissal, 99, 100 . 
incompatible with duty, right to dismissal on account of, 101 
master, of, when implying authority, 246 
prejudicial to master’s business, n^t of dismissal on, 101 
servant, of, effect on right to indemnity, 126 
consent, servant, of, as to risk of injury, when not affecting master's liability, 121 
consideration, absence of, as affecting contract of service, 81 
immoral, illegality of contract based on, 81 
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consideration, obJigation on master to find work as, for servant’s promise, 87 
contract, adims'sion ot parol evidence to explain written, 81 
apprenticeship, of, form of and parties to, 79 
, nature of, 71, 72 

breach of, by apprentice, right of master on, *i08, 109 

master during service, what will amount to, 110 
proof required from servant as to, 109, 110 
rights of servant, 109 
seivant, right of master on, 107 

what will amount to, 107 
light of servant when a continuing. 111, 112 
condition hn payment on completion, effect of, 84 

continuation ot services after expiration of, how affecting right to 
payment, 82 

hiring of, when to be under seal, 76 
infant, with, to serve, when binding, 72, 73 

iiiienroiceable, 73, 74 

liability of persons jnoenring bleach by seiwant, 267, 268 
Ti.itnre of, not consi<leicd viJiei'e biench by servant procuied, 268 
lalification of unauthorised, by master, effect of, 24S, 246 
SCI vice, of, capacity of parties to enter into, 72 
essentials to v'lidity of, 88 
extent to w'hicli oorporatiou liaVile under, 78 

man led vvomcii may enter into, 74 
necessity for, to nglits of rnabter in loss of scr\ lec, 276 
piosuniplion as to duration where general, 92 
specific peiroriiiance not ileciccd, i 13 
w hen exempt fioin btani]> duty, 78, 79 
writing necessary, 76, 77 
validity of, when made on Sunday, 90 
'.vliat IS a beneficial, 73 
contractor, ns distinguished from servant, 67 

effect oO 'inployiiig an iridcjieiideut, 264 
liability or an independent, for his servant’s acts, 26.'>, 266 
when eiijjiloyor liable for acts of ludcjiciident., 261, viiii 
contributoiy negligence, sei vaiit, of, effect on master’s liability, 121, 131 
contiol, liability ol master depending upon amount of, 130 
corpoialiun, act ultra rirr^ in case of a, not witliin scope of employniciit, 255 
extent of liability of, uiidei contract of service, 77, 78 
liability of. for act of servant, piiuciples governing, 261 
power of. to enter into contracts of scivicc, 76 
costs, provision for, where ilispute submitted to court of summary jurisdiction, 
117 

counterclaim, provision for, where di.spule submitted to court of suniniary 
jiiiisdiction, 116 

county couit, extent of power to deal with disputes, 102, 103 

puisilietion of, under Employers and \Vorkmcii Act, 1.S7(>...115 
course of craployinent, pi oof that servant actetl in the, necessity for, 253, 254 
covenant, icstraiuing, vihcn reasonable. 88, 90 
eiimc, extent of master’s liability for suivaiit's, 260 
ciimliial liability, servant, of, 278 

extent of, 127, 128 

proceetiings, submission of dispute to court of summary jurisdiction, not, 
117 

Crown, noii-liability of, for .acts of servant, 261, 262 
light of,os to dismissal of servants, 98 
custom, notice in dnmcstia service, as to, 97 
icquired in absence of, 97 

proof of, as to turiris of service, admissibility of parol evidence, as to, 

damages, liability of servant to, for h'’cuch of contiact, 107 

in rc8E>ect of negligence, 125 

« measure of, in claim by servant for dismissal without notice, 112 

to which father entitled for daughter's seduction, 273, 271 

master entitled on breach of contract by servant, 
107 

wbeic apprentice wrongfully dismissed, 113 

servant induced to coirmit a breach of contract, 270 
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dauiagcs, mitigation of, whurc (.iismia'iori servant might have obtained other emnlov* 
meal, 113 

when recoverable on breach of contract by apprentice, 108, 109 
daughter and father, when I'clation of master ami servant ceases*to exist 
between, ^72 

evidence of, in action for seduction, right to cross-examine on, 274 
loss of service to father, what couslitntes, 272, 273 
BCiluction of, lights of father qua master, 272 

when no action can be maintained by father in respect 
of, 272 

death, master, of, clfcct on contract of apprcnticchiiip, 104 
party'to contract of scivice, of, effect of, 94 
servant, of, effect of, on contract, 275, 276 
deFaniatoiy statement, character, in, liability ot master in lespect of, 122 
default, servant, of, effect on right to mdemnily, 121, 125 
defence, common employment us a, how far available, 132 
master, of, by servant, i ights as to, 278 
servant, of, on action of tint, circiiinstaiiccs affnuling, 277 
defendant, evidence of position of in action for seduction, 274 
determination, authority, of, effect of notice of, 248 
dismissal, facts as to, a <jiicHtion for the jury, 102 

grounds of, os to oliligation on master to iinpnit, 1U1, 103 
when may be without notice, 98—103 

wrongful, mnasiiie of damages m claim by servant for, 112, 113 
rcmetly ot servant for, 110, 111 
disohcdicni'c, when a cause for dismissal, 98, 99 

" dispute,” tthat constitutes a, 115 * 

disputes, between master ami appienticc, when may be settled by court of 
simiiiiary jurisdiction, 116 

when niay be submitted to coiiit of sumniaiy jiiiisdiction, 115 
domestic seivaiit, diil^ of master to provide boaid and lodging for, 118 

no obligation on master to piovide medical Httciidancc, 118,119 
not distinguislied from niemal seriaiit, 71 
scivicc, notice iei|uired to teimiiiate, 97 
embezilcmeiit, lialiility of soi vant in respect of, 127 

employer ami conti.ictoi, distinction between relalionslnp of master and servant 
and, (i7 

independent contractor, of, extent of liability of, 264, 265 
Employers and Worlvinen Act, 1875, junsdictionof the county couit under, 116 
Emploiors’ Liability Act, 1880...134—153 

accident, act not witliin scope of authority as affecting liability for, 136 
137 

act of God, injiii y occasioned by, 137 

wilful, as a tlidencc to cliiim under, 1,36 
action, limitation of time for bunging, 151 
removal of, under tiie Act, 1.51 
animal, when may be ” plant,” 141 

artifieer, dclimtioii of, 118 • 

bare licensee, effect where servant a, 137, 138 

buidcn of jitoof, as to use of defective inuchineiy, 141, 143 

bye-law, effect of acceptance by Government, 111, 145 

bye-laws, liability of master in luspect of defective, 114 

claims, joinder of common law and statutory', 153 

compenoation, assessment under Workmen's Oompeiisation Act, 1906, where 
action brought under the Act, 153 
contracting out, effect of, undci the Act, 149 
contractoi, indcpcmlent, when not within the Act, 148 
contributory negligence, availability of defence of, 138 
co-phuntiffs, proccxlure where judgment for, 152 
county court, junsiltction of, in action under the Act, 152 
piocedure on trial o^actiou, 152 
damages, limit to, recoverable under the Act, 146 
dan^^r, unusual, importation of negligence m cose of, 142 
death, effect on want of notice of injury, 161 
defect, to whom negligence must be attributed in iexpect of, 142 
defences to cl.aira under, 135, 1.86 

defendants, judgment against one of joint, poiver of the court as to, 152 
earnings, meaning of, 116 
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BmnloyerH' liiability Act, 1680— cofUvnuedm 
effect of the Act, 134, 135 
** omiiloyer," d efinitlon of, 149 

' empluyment, act not within scope of, effect on liability, 136 
extent of employer's liability, 138 

I'atal Accidents Act, 1846, limit of damages rcooTerable under, 146, 147 
hiiiidicraftsman, dclinition of, 146 
improper protection, dcfectiTe way aiising fiom, 140 
independent contractor, when not within the Act, 148 
infant, power of, to contract out under the Act, 150 
inj ury, contributor}' negligence as a defence to claim for, 138 
liability for, not limited to negligent order, 144 
non-liability of master for, where all reasonable care used, 137 
notice of, proTision for, ICO 
trespasser, no remedy in respect of, 137 
wheic occasioned by act of God, 137 
Instructions, liability of master arising fiom defective, 144 
joimior of claims, where common law and statutory, 153 
journeyman, dchnition of, 148 

judgment, piocedure wlieie in favour of co-plaintiffs, 152 
juiisilictiou, couits having, under the Act, 151 

liability, leffect whei'e act of ,crvant not within the scope of employment, 
136 

locomotive, what is a, 146 

machinery, defective, immediate use not essential to claim in respect of 
accident arising from, 141 
liability of inastei wlieie defect in, 139 

ownership of defective, immatciial lu case of accident, 140, 
141 

recuiriiig defect In, master's liability in respect of, 141 
manual labour, what is, 147 
master, cxleiit of liability of, 138, 139 

liability ’ll leapcct of defective bye-laws, 144 

nature of oidci's under delegated powers for which liability attaches 
(o, 113, 144 

“ inonlJi,” moaning of, m the Act, 151 

negligence, atisiiig iii case of superintendence, 142, 143 

respect of management of a railway, 145 
contribntoiy, ns a defence to claim for injury, 121, 138 
iiiipoitatiou of, by unusual danger, 142 

orders or directions amofinliiig to, not necessarily negligent, 144 
persons to whom powers delegated, of, liability of master in 
icspcct of, 143 

pci sons to whom, must be attributed, 142 
proof of, on master’s part, necessity for, 139 
negligent user, ns distinguished from defective way, 140 
new trial, power of the county court as to, 153 
notice of injury, effect of omissions in, 160, 151 
provision as to, 150 
want of, when no bar, 161 • 

orders, nature of under delegated powers for which master liable, 143, 
144 

particular instructions, liability arising where defective, 144, 145 

“ particular iustruotlons," meaning of, 145 

penalty, when none iccoverable in respect of injury, 147 

persons iiot'within the Act, 148 

plaintiffs, joinder of, .162 

plant, defective, immediate user not essential to claim in respect of accident 
ai thing from, 141 

liability of master where defect in, 139 

ownership of defective, imftiatciml In case of accident, 140, 141 
** plant," what is included in term, 141 

pdintd, railway, who controls, 146, 146 " 

railway, negligence arising in respect of management of a, 145 
points, who controls, 146,116 
train, person in charge or control of, 146 
“railway,'* meaning of, 146 
rights, no additional, conferred by the Act, 135* 
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Employers' Liability Act, 1880— amtuiued. 

scope of employmcat, effect where act of servant not within, 136 
seamen, not within the Act, 148 

" servant in husbandry," persons within the term, 148 • 

superintendence, aegligencc arising in respect of, 142 
time, limitation of, for giving notice of injury, 160, 151 
within which action to be brought, 161 
train, person in charge and control of, 146 
trespasser, no right In, for compensation for injury, 137 
way, choice of dangeious by servant, effect on liability of master, 140 
defective, arising from improper protection, 140 
meaning of, 130, 140 
deflnitlon of a, 139 

liability of master in respect of defective, 139 
“ workman,’’deiinition of, in the Act, 147 
workman, effect of intellectual labour on status of, 148 
works, liability of master where defective, 139 
“ works," meaning of, 140 
employment, common, deiinition of, 132 

how far avuilablo as a defence, 132 
obligation to provide, 88 

risk incidental to, when implied in contiact of service, 119 
servant of, by different masters, effect of, 66, 66 
engagement, throwing up, circumstances justifying, 102 
enrolment, contract of apprenticeship, of, in the tUty of Loudon, 80 
estoppel, master, of, fiotn denying liability for nets of servant, 215 
exemption, stamp duty, from, contracts of service which are, 78, 79 * 

expenses, right of servant to be indeaiiiilied in rcsjiect of, 124 
false character, liability of master and servant in lespcct of, 124 
farm bailiff, not an cinployci, 65 

father and daughter, when relation of master and servant no longer exists between, 
272 


right of, on seduction of daughter, 271, 272 
what constitutes loss of service of daughter to, 272, 273 
when no action can be maintained by, in respect of seduction of daughter. 
^72 

forfeits, deilnotion of, from wages, provisions ns to, 91 
forfeiture, wages, of, on breach of contract by servant, 107, 108 
full age, right of apprentice to dissolve indentures cn attaining, 103 
good faith, servant impliedly contracts with master to act with, 126 
gratuities, as part consideration, effect of, 86 

grounds of dismissal, os to ohligalion on master to impart, 101, 103 
harbouring, servant, a, liability in respect of, 269, 270 
hiring, contract of, presumption as to tluratioii where general, 92 
termination of, principles applicable to, 94 
illness, appicntice, of, as excuse for iion-pcrformance of contract, 106 
temporary absence of servant through, right as to wages, 81, Ho 

contract not put an end to by, 101 • 

lll-trcatnient, right of apprentice to quit service on account of, 106 
immoral conduct, as good cause for dismissal without notice, 99, 100 
consideration, illegality of conti'act of service based on, SI 
implied anthonty, conduct of master amounting to, 246 

master fur acts of servant, of, wbat amounts to, 216 
contract, as to good faith on behalf of servant, 126 
incapacity, when master may terminate contract of service on account of, 
100 


incompetency as good ground for dismissal, 100 

indemnity, implied Tight of servant to, In rd^eot of expenses incurred on behalf 
of master, 124 

unlawful transactions as affecting servant's right to, 125 
Infant, contract of, to serve, when binding, 72, 73 

extent of implied authority of servant of, 260 
wages of, when deductions cannot be made from, 91 
when indenture of apprenticeship may be dissolved by, 103 
injunction, none granted in respect of contract of apprenticeship, 114 
injury, knowledge of servant as to risk of, not affecting master’s liability, 120^ 
121 


servant, to, liability' where due to master's negligence, 130 
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insulting conduct, as good cause for dismissal withonfc notice, 99, 100 
jury, functions of, as to facts on summary dismissal, 102 
licensed premises, illegality of payment of wages on, 90. 91 
liTory, pioperty of yearly servant in, wlicri accjuirig, 86 
loan, servant, of, to whom liability Httachc.s on, 267 • 

local authorities, contracts of service with, when wi iting and scaling necessary, 78 
loilgiiig and boanl, duty of master to provide, when arising, 118 
lunatic, implied authority of servant where master becomes a, 260, 261 
when bound by his contract of service, 76 
magistrates, disputes between employers nud workmen, submission to, 103, 
11.6 


maiiufnctnnng trade, offences of servant connected with, 127, 12S 
married women, extent of corapclency to enter into contracts of service, H 
master, act of sevvant must lie for the beneht of, to create liability, 2.66 
and servant, capacity of parlies to create the relation of, 72 
what the relation imports, 64-, 65 
anthority of, for acts of seivant, when implied, 245 
conduct of, amounting to iniplicil authority, 216 
ciimmal liability of, for acts of servant, extent of, 2.57 
defence of, as juslihcation for a^.sault by servant, 126 
tlelegatiori of *Iiity by, efteet of, 1.30, 161 
di'<ability of, effect on liability, 260 
duty of, as to civic of s.'rvant, how determined, 130 
at com moil law, 128, 129 
extent as to safety of bcivatit, 129 
in the selection of a servant, 129 
liability of, apfilication of maxim volenti non fit injiirlS to, 120 
efasscB of tort as affecting, 2.)0, 251 
exemptions in respect of, 261, 262 
for act of scivant amounting to a nuisance, 267, 268 
authorised act amounting to a tort, 248 
injury to sei vaiil, extent of, lit), 120 
manner iii which servant executes authorised act, 249 
servant’s crime, extent of, 2.50 
tort committed in t)ie ahseucc of authoiity, 231 
bow vaiyiiig, 131 * 

nature of risk of injury to servant as affecting, 121 
tort immaterial to, 266, 267 

not affecteil hy knowledge of servant as to risk of Injury, 120 
121 

to thud pnity, essentials to, 244, 246 
upon what depending, 130 
wlieie nets of sciv.int toitious^iv 2.54 
depending upon statute, 2.58, 269 
servant lent, 133, 134 

obligation of, to piovidc employment, wheie a good consideration for 
promise of sei vice, 8ti, 87 
rights of servant in defence of, 278 

when privilege applies to commiiiiications of, as to character of rervant. 
123 

medical attendance, no obligation on master to provide servant with. 118. 

119 


when maslci may be liable for, 118, 119 

must snpjdy apprentice witli, 119 
menial servants, os distinguished from other servants, 70 

domestic serv'ants not distinguishable fiom, 71 
persons wlio ar<^70, 71 

misconduct, budiiess, in, os good wuse fot dismissal, 99 
condonation of, by master, effect, of, 102 
seivant, of, effect on right to indemnity, 124, 125 
when no discharge of contract of apprenticeship, 105 
misrepreseiitatiuii, as to status of einploynient, effect of, 98 
monthly remuneialion, as not affecting picsuinptiou of yearly hiriii{;, 93 
mortgagoi', taking possession of business of, hy mortgagee, effect of, 96 
neglect, duty of, us good ground of dismissal, 100 

no right in master to dismiss appi-ontice for, 105 
negligence, contnbiitoiy, effect on part of servant on master's liability, 131 
liability of master for Injury caused by his, 129 
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negligence, liability of master where servant’s injury attributed to, 120 
Servant in respect of, 12S 

new trial, provision for, where dispute submitted to court of siinimary jiirisdiO' 
tion, 117 • 

nonfeasance, servant, by, effect of, 278 
notice, determination of authority, of, effect of, 248 

dismissal without, wliat may be good cause for, 98—103 
instances of reasonable, 97, 98 
length in absence of custom, 97 
terminate domestic service, to, 97 

yearly hiiing, to, when to bo given, 96, 97 
miiaance, extent of nrasler's liability for act of servant amounting to a, 257, 
258 

obedience, duly of servant ns to, in respect of master's onlcr, 125 
occupation, servant by, when as tenant, 69, 70 
oral, when contract of service may be, 76 
Older, disobciliencR to an, when a reason for dismissal, 98, 99 
^ parol evidence, adinissibility of, m proof of custom as to terms of service, 81 
when fuliniHsible to explain terms o£ contract, 81 
parties, implied authority in, to enter into contracts of service, 76 
partner, retirement of, effect of, on contiact of hiring or service, 94, 96 
tciinination of hniiig by deatli of, 94 
paitTieisliip, effect ot dissolution of, on rights of apprentices, 105 
lemuncratioii of servant by sl<are, effect on, 68 
payment, question of, effect whcie left to employer, 83 
pieceworkers, compulation of wages of, 86 

pilots, liability of shipowiieis for act of, extent of, 263, 264 • 

lestriutiou of selection of, how far affecting-'ownci's liability, 2C3, 
264 

place, condifions ns to continuance of business not affected by, 88 
of payment, wages of, when illegal, 90, 91 
plant, duty of master as to condition of, 129 
liability of master to maintain, 130 
presumption, annual hiring, of, how ndiiitted, 93, 94 

as to dural inn of goneiiil lining or set vice, 92 
> contiact of lining, as to, wlien from eoridiict, 75 
priDcipai and agent, wiieu relation becomes that of master and servant, 66 
privilege, extent to which attaching to communications as to character, 122, 
123 

when applying to communications of master as to cliaracter of servant, 
123 


privileged communication, chnvoctei given by master in lespcct of servant, when 
a, 122 

prohibition, express, liability of master where act subject to, 218 
public authority, extent of liability of, as master, 262 

limitation of time in respect of actions against, 2C2 
service, natuie of holding of oflice in the, 94 
qva7itvm menut, right of servant to sue on a, 111 ■ 

ratilieation, master, by, of unauLhoiised contract, effect of, 235, 246 
“ ready .and willing,” as to what is meant by, 109 
regulations, duty of master to obseive statutory, 129 
remuneration, additional, essentials to recoveiy of, 83, 84 

as affecting ielation of master and servant, 65 
eommission, by, effect of, 66 

livery as i>ai t of, when ]iroperty in accrues to yearly servant, 86 
no right to recovery, where question of payment left to employer, 


nient monthly or weekly,%s not affecting presumption of yearly 


pavnient me 
biting, 93 


recoveiy of, contract neccssaiy to right, 82 
share by, effect of, 68, 6t^ 

time of payment os not affecting status of menial servant 70 
, yearly, of servants generally, presumption arising from, 92, 93 
repudiation, contract cf service, of, what will amount to, 95, 06 
residence, as essential to chai-acter of menial servant, 70 
restraining covenant, wlien reasonable. 88—90 
restraint of trade, agreement in, partly valid, effect ot, 90 
contract of service must not be in, 88 
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nalarj, perfoimance of duty or condition precedent to recovery of, 84 

■oope of author! ly, liability of master for servant’s tort when within the apparent. 

249, 2B0 

, where act within apparent, 246 

matters to be considered where aA alleged to be within, 246, 
248 

when act within the, 2ii2 

employment, extent to which act may be within, 264, 256 
sea service, os to apprentice to the, 60 
scsil, contract of hiring, when to be under, 76 

service with local authorities when requiring a, 78, 79 
seduction of servant, date at which service must exist to support an action, 

273 

persons entitled to sue in respect of, 271 
presumplioii as to loss of service on, 271, 272 
right of defendant to particnlars in action for, 274, 276 
rights of master in respect of loss of service, 270 
servant, act of, must be in the courae of employment, 254, 256 

as distinguisheil fiom contractor, 67 * 

authority of master for acts of, when implied, 245 

breach of duty of, towards third party, effect on master's Liability, 261, 
252 

towards, essentials to establish, 280, 281 
conditions enabling action for breach of contract to be brought by, 
110 

conduct of, as affecting right to indemnity, 125 
criminal liability of, 127, 128, 278 

defence of, In action of tort, circumstances affording, 277 
delegation by, when master liable on account of, 130, 131 
duty of master at common law as to care of, 128, 129 
in selcetiun of, 129 

harbouring a, liability in respect of, 269, 270 

intei'fercnce causing breach of contract by, where justifiable, 268, 269 
liability of master for manner of execution of authorised act by, 249 
to thud pni-ty for contrauts of, essentials to, 244, 
245 

*^to third parties, 276—279 
loan of, to whom liability attaches in respect of, 267 
loss of service of, from personal injury, right of master as to, 276 
menial, as distinguished from other servants, 70 
nature of risk of injury to, as affecting master's liability, 121 
no remedy in, on refusal of master to give a character, 121, 122 
occupation of premises by, when as tenant, 69 
position of, what it implies, 66 
relation of, to third party, 66 
remedy of, for wrongful dismissal, 110, 111 
remuneration of, as affecting relation of master and, 65 
by commission, 66 
by share, effect on partnership, 68 
right of master to defend, 276 

to action of toit against third parties, 280 

to lie indemnified in respect of expenses incurred on behalf of 
master, 124 

when treating breach of contract as continuing, 111, 112 
where breach*of contract procured by third party, 279, 280 
safety ef, duty of master as to, 129 
statutory liability «f, e&ct on master, 268, 269 
eimnt of, 279 

unlawful transaotions of, as affecting right to Indemnity, 125 
when person an agent and not a, 66 

service, termination of, how affected, 04, 96 ' 

set>oS, provision for notice of, udiere dispute submitted to court of Bammary 
‘'jurisdiction, 116 , 

skill, duty of servant to exercise, 126 

specific performance, none order^ In respect of contract of apprentice, 114 
of contract of service, not decreed, 113 
stamp duty, contract of servioe, when exempt from, 78, 79 
liability of contract of apprenticeship te, 60. 81 
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Btatulory duty, breach of, by master as affecting liability for servant's injury 
121 

regulations, duty oi master to observe. 129 
sub-contractor, liability of contracts in respect of servants oft 133 • 

summary jurisdiotion, alsputes between master and apprentice, when may bo 

submitted to courts of, ^6 
enforcement of order of court of, 117 
power of court of, to dual with disputes, 103 
reference of disnutc to court of, not a criminal proceed* 

ing, 117 
prooedui'u, 116 

when disputes between einployera and workmen may be 
submitted to court of, 116 

Enmmons, names included in, where several workmen involved, 116, 117 

service of, where dispute babmitte<l to court of summary jurisdiction, 
116 

Sunday, contract made on, validity of, 90 
taxi-cab, relation of owner and driver of, 67 
temporary illness, contract not put an end to bv> 101 
tenant, occupation of premises by servant as, 69 
tei minatioii, hiring or service, of, principles applicable to, 91 
testimonial, master under no obligation to provide servant with, 121, 122 
thiid party, breach of duty by servant towards, effect of, 261, 2.'j2 
liability of master to, essentials to, 244, 246 

on procuring a breach, of contract, 267, 263 
relation of servant in respect of, <f6 

rights of servant against, 270, 280 * 

time, rcatiiGtion ns to, as affecting relationship, 66 r 
tort, classes of, as affecting inastei’s liability, 2.60, 261 

liability of master for authorised act amounting to, 24.S 
servant’s, extent of, 249, 2.60 
servant in respect of action of. 276, 277 
nature of, immaterial to right of action, 256, 257 
light of action of seivant against third party in respect of, 200 
trade, agreement in restraint of, effect when partly valid, 90 
eontiact of set vice must not be in restraint of, 88 
union, extent of exemption of. from liability as mOBter, 262 
trust, breach of, by servant, what will amount to, 126 
trustees, e.vtcnt of liability of, for acts of peisons employed, 262, 263 
unlawful transactions, right of servant to indemnity lost by, 125 
volcuU twn, fit l>\jurid, application of maxim to master’s liability, 120 

where servant takes the risk, 131 
voluntary assistance, servant, by, effect of. 134 

wages, continuation of service after cxp]ia*^Ion of contract, as affecting right to 
82 

toi feiture of, for absence, provision as to, 91 

on bleach of contract by servant, 107, 108 
Infant of, when deductions cannot be made from, 91 • 

performance of duty as a condition precedent to recovery of, 81 
pieceworkers, of, computation of, 86 
place of payment of, restriction as to, 90, 91 
recovery of, contract necesBar 3 ' to right, 82 
voluntary absence without notice, effect on, 85 
warrant, when none may issue in respect of dispute submitted to court of 
summary jurisdiction, li7 

weekly remuneration, when affecting presumption, of yearly hiring, 93 
winding-up order, effect on servant's contract of service, 95 
work, method of, as affecting relationship, 66 

obligation to provide, effect of continuance of business on, 88 

whore, on consideration for the servant’s promise of 
8ervices86, 87 

workman and contractor, as to distinction between, 68 
" workniab,” defluitlon of, under the Truck Acts, 90 
when servant is a, 119 

Workmen's Compansatiou Act, 1906 ..163—243 

“able to corn,” os to meaning of expression, 201 

abortive action, deduction of costs of, from compensation, power ns to, 241 
abroad, payment of oompensation to workman residing, provision for, 181, 185 
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Workip.en’s ComiK'nsation Act, 1000— continued. 

ar^ideut, coucltision as to cause of, how arrived at,' 169 
death reaultin^T from, when may be, 163, 161 
, disease may be an, 163, 163 

injury caused by personal act of workmast is an, 162 
must result fi'OQi, 161 
locality as material to cause of, 171 
personal injury by, how must arise, 168 
place at which should occur, 171 
question as to what is an, one of law, 163 
test as to what constitutes an, 161, 163 

when liability in respect of, arises where workman coming to 
employer'a premises, 171, 173 
“ accident,” meaning of, 161 

act, workman, of, when not arising out of the employment, 174, 175 
Aotio j»eriintiali» nwritur ouni persona, maxim not applicable to claim under 
the Act of ] 606...191 

Admiralty, payment to member of Naval Reserve must be taken into 
account, 200 

agreement, compensation as to, essentials to, 334 

when may be implied, 227 
dejicndaiits, with, nature of, 224, 22.'> 
mcnioiaiulum of, cnCotceincnt of, 227, 228 

grounds upon which judge may refuse to register, 
227 

power to revievf or end weekly jiaymciitH by, 230, 231 
rcilcinptiou of weekly paynM'ut.s, effect of nun-legist ration of, 236 
Anglo-Freiicb convention, benclits conferred by, 2i.i 
aiinnal returns, injuries, of, power of iSccictary of SmIc as to, 243 
answer, i-cspondunt, by, bow £ji binding, 219 
respondents, by, coniciilb of, 218 
when filed, 318 

appeal, alxirtivc, no power to bct-uff cost of, against costs of siibscriuent 
action, 243 

county court judge, to, when rlccixion of fiual, 238 
Coiiit of Appeal, to, how made, 239 

when parties in.iy, 238 

decision of ccitifying surgeon, from, right of parties os to, 167 
House of Lords, to, how made, 210 

when security for costs must be given on, 240 
right of, on icfusal to legister memorandum of agreement, 327 

whole judge refuses to register agiecmcnt to pay a lump 
sum, 230 

wlicn may be ma<Io in/ortadpauperis, 210 
where none, 238 

appeaiaiicc, party, of, by deputy, provision for, 222 
applicant, right of, as to joinder of apjdicants, 221 

where nevcml relatives killed at same time, 169 
“ applicant,” who is the, 217 
applicants, joinder of, 217 

apportionment, compensation, of, power of fhe court to vary, 208 
dependants, tietwccii, how settled, 185 
ajiprcnticc, inclusion of, in term “ workman," 498 
arbitiation, costs of, in whosd discretion, 310 
entry of icquest for, 218 
, fixing time and place for hearing the, 218 
no gcnciiil rules as to conduct of, 234 
request for, as cominencemciit of proceedings, 217 
settlement of princijial's indemnity by, 195 
proceedings, nature of, 207 

power yi transfer, 222 
questions to be settled by (he, 209, 210 
‘ iegulp,tion of, 209, 210 

1 ight of employer to institute, 210 * 

when before a county court judge, 212 
tri buual, when committee constitutes, 310, 211 
arbitrator, discretion of, employer unable to limit, 230 
duty of, lu case of partial dependency, 188 
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Workmen’s Compensation Act, 1900— vou/inued. 
arbiLmtor, extent of power of, as to costs, 241 

finding of, as to misconduct, when may be set aside, 178 
new, powci- of county couit judge to appoint, 213 
no power to fix period of payments on review, 235 * 

points for consideration of, on amilicalion to icriew, 233, 231 
jiosilion of county court judge a^ 212, 213 
questions for the, 176 

single, jurisdiction of, ufxm whom depending, 211, 212 
jiowers of, 211, 212 

when parties maj'’ submit dispute to, 211 
subsequent proceedings on awaivt made by, 213 
when deprived of jurisdiction, 207 

“arising out of the employment,” facts as to aeeideut, how piovcd, 176 

injury fiom tort of thud party, when, 176 
locality as a material to condition, 171 
nicaiiing of, 168, 169 
where accident held not, 169, 170 

duiing temporary ce<'satioi 
of woik held, 173—176 
held to be, 170, 171 

assessor, power to summon medical leferee as an, 221 
sivciage weekly caiiiiiigs, how computed, 205 

avfard, agreement us to, bctoie time for proceedings, effect of, 213 
declaration of liability of, when arbitrator must make, 207 
cufoiccmciit of, 227, 228 

jjiepaiing and settling, procedure on, 222, 223 < . 

jitoctxlutc on siibmibsion to an, 219, 220 
review of, jieiiod affected by, 231 

weekly paj’mentb on, power to set aside 237 
submission lo, by icspuiideiit, notice as to, 210 
termination of weekly xiayments not fixed by the, 207 
varying or setting uskIc, power of the judge as to, 229 
bankruptcy, cumpciisation n jirefeieuiial claim in, 20S 

bargain, woikmau and employe/, between, right to cornpensutiou not affected 
by, 190 

beneht, petson^ excluded from, 15t—157 

buiduu of pioof, application to icdiice conipciisation, as, on whom lying, 232 
as to iulvisability of an opeiatiou, oii whom Ijing, 235, 236 
<1cath arising from accident, 164 
how cause of action aiose, upon whom lying, 169 
misconduct of workman, upon whom lying, 177 
wlien claim for cornpciisaiioii made, 181 
business, meaning of, 155, 156 
“casual" definition of, 106 
casual employment, peisons in, 155 

certificate, county court, of the, as to awuid, effect, 213, 214 

judicial referee, of, effect of, 183 , 

registrar, of, appioving scheme of contiaoting out, term of operation 
of, 214 

CGitifying surgeon, effect of certificate of, as to claim m respect of industrial, 
disease, 165, 166 

ctiaitcrcis, when “owners"of the ship, 159 
claim, failutc to make, when not a bar, 181 
foim of, writing not necessary, 181 
how and when to be given, ISO, 181 
validity of, inaccurate, 182 

committee, constitution of undei the Act of 1906...210 
effect where sum llxeil by, 227 
power of, 211 

btihuiisston of questionsJL«y, pjwer of the eouiily cuurt judge as to, 
211 

• taxation of costs of proceedings of, 211 
Compensation, adecjuaoy of agreerl, duty of registrar of tlie court as to, 186 
application to end, biirdeu of proof on, 233 
as a preferential claim, 208 
ba.sis of, 201 

calculation of earnings for purposes of, 202, 2^* 
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Worlcmen'b Compensation Act, 1906— continued. 

cuiiipcuaation, calculation of In case of death, 199 

respect of industrial disease, 167 

< where dependants not wholly dependent, 190 

claim for, in itsHpect of disease, where failing, 164 
doductioli fi ora, where plaintiff unsuccessful in a claim under 
the Act of 1880, and elects, 196 
defence not estopped by payment of, during lifetime, 100 
drunkenness as a defence to claim for, 178 
essentials to claim to, in respect of industiial disease, 165, 166 
obligation to pay, 164 
fixing of, in case of non-fatal injury, 200 
inalienability of, 808 
luvestincnt of, provision for, 243 
limit of, in case of paitial incapacity, 234 
minimum period of, incapacity for which payable, 177 
methods in which payment may be accepted, 184 
mode of.payment of, in case of death, 199 
nature of industrial diseases to bo the subject of, 164, 165 
right to leccive, 100 
none during suspension of right, 183 

ovcr-paymculj of, no right of deduction or set-off in respect of, 
209 

payment into court of, provision for, 207, 208 

0i£, wher6 workman resident abroad, 184, 185 
period for weekly payments of, continuance ot, 206 
persons from whom recoverable in case of industrial disease, 
166, 167 

who can claim, 184 

Iiowcr of the court, when to be paid to an infant, 164 
piovision fur payment into cuuit, wlicrc agreed, 186 
reduction of, burden of proof on application for, on whom 
lying, 232 

light to, devolution of, 189 

in ease of accident to contributor to family fund, 189 
not to be bargained away, 190 

test as to Gnaucial dependency in arriving at amount of, 188, 
189 

time from which runs, 176, 177 
transfer of, from one county court to another, 243 
payment of, to another court, 222 
when vesting, 189 
who usually pays, 190 

eoncuiTeiit contracts, calculation of earnings in respect ot, 204, 205 
contract, compensation, as to, essentials to, 224 

nature of, to lender principal liable under the Act of 1906...191 
rcliiiciuish compensation, to, extent to which may continue whero 
made before the Act of 1906...315 
right of workman to, as to amount of compensation, 224 
contracting out, effect of joining certified scheme under provisions of, 215,216 
only method of under the Act of 1906...214 
substitution of appioved scheme for provision of the Act, 214, 
216 

term of .operation of scheme of, 214 

contractor, right of woricman to recover from, instead of principal, 193 
contribution, liability of several employers, whui-e claim In respect of InduBtrial 
dibease, 167 

coutiibutory negligence, when no bar to lecovery of compensation, 177, 178 
costs, abortive action, of, power to deduct from compensation, 241 
arViitration, of, in whose discretion, 240 
deduction from compensaRon, appeal as 196 
extent of arbitrator’s power as to, 241 

liability of employer fur, on agreeing amount compensation, 

225 

solicitor, of, how paid, 242 

special power to ^low to workmen, 241 

taxation of, 211 

when security may be required on appeal, 239 
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Workmen’s Compensation Act, 190<)— eontiavtd. 
counsel, appearance of party by, 229 

county courts judge, decision of, on appeal, when final, 388 
duty of, as to taking notes. 223 
• position of, as arbitrator, 212, 313 
power of, to appoint a substitute, 313 

order detention of ship, 223, 234 
where parties submit to an award, 319, 220 
when arbitration proceedings take place before, 212 
provision for keeping special register at the, 242 
rule as to procedure in, 210, 217 
Court of Appeal, appeal to. how raotic, 239 

power to remit to county court judge to state a case, 240 
security for costs may be required, 239 
when parties may appeal to, 238 
Crown, application of the Act to workmen employed by the, 223 
death, calcuTatioii of compensation in case of, 199 
dependant, of, devolution of rights on, 217 
dependency must exist at time of, 187 
effect of origin of cause of, 200 

where from liidustrLal disease, ISO 
employer, of, right of workman not affected by, 191 
mode of payment of compensation incase of, 199 
resulting from accident, effect on defence, 163 
workman, of, to whom corapc‘iisation payable on, 185 
declaration of liability, when arbitrator must make award of, 307 
deductions, none in rcspt'ct of overpaid compensation, 209 > 

right of employer as to, 190 

defence, misconduct a«, to claim to compensation, 178, 179 

payment during lifetime no estoppel to rights of. 190 
unexpected cause, no, 175 
when misconduct not open as a, 179 
dependant, when wife may not Im a, 187, 188 
dependants, apportionment of compensation, provision for, 185 
nature of right of, to receive compensation, 190 
payment into couitof money due to, 186 

right, of, where workman elected to take satisfaction under the 
Act of I880...196 

rights of, must exist at time of death, 187 
“ dependants,” who are, 186 
dependency, when must exist, 199 
detention of ship, power of the court as to, 160 
disablement, date of, what constitutes the, 166 

disease, industrial, nature of, to be subject of compensation, 164, 166 
sequela to, right of recovery in respect of, 168 
when compensation payable in respect of, 165, 166 
when deemed to be conti-acted, 166 
when may be an accident, 162, 163 
“district,”meaning of, 212 

drunkenness as a defence io claim for compensation, 178 
earnings, amounts from independent business may be Included in, 234 
average weekly, how computed, 205 
basis of calculation of, 203 

calculation of, in case of concurrent contracts, 804, 205 
dominant principle in calculating, 205, 206 
“earnings,'’ meaning of, 201, 202 

principle of calculation of, for purposes of compensation, 202 
tuition of apprentice not, 202 
wages not the sole test as to, 206 
what constitute, 202 

election, infant workman, by, mode, and effect of, 198, 199 
intention as to, by workiAan, must be clear, 197 
remedy of, provision for, 195 
* rule as to, 195, 196 

workman, by, nature of, 197 

where injury caused by third party, 196 
right exercised, 198 

not exercised, 197, 198 
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Workmen's Compensation Act, 1906— continued.. 

employer, (leath of, right of workman not affected by, 191 

liability of, for costa where amount of compcuRatlon agreed upon, 
226 

' non-liability of, where act done by l^orkman in a dangerous 

manner, 174 
obligation of, 163, 164 

right of, to indemnity as against third parties, 197 
institute arbitration proceedings, 210 
statutory protection of workman, on leaving premises of bis, 172 
who is llic, from whom compensation recoverable in respect of an 
industrial disease, 1C6, 167 
under the Act, 191 

“employer,” peit>onB included m term, 190 
employer's family, member of, what is meant by, 166 

Employers' Ijiability Act, 1880, option of uiisuccessful plaintiff claiming under 
the, 196 

employment, break in, calculation of earnings in case of, 203, 204 
casual, persons in, 156 
when within the Act, 154 

estoppel, as affecting right of employer, where no claim for compensation 
mode, 181, 182 

examination, injared workman, of, power of the judge to order, 221 
execution, enforcement of awaid and memoran<lum of agreement by, 228 
Factory and Workshop Act, 1901, effect of suspension of woiknian as suffering 
from industrial disease, 166 

false represeulatiim, workman, by, as to an industii il disease, effect of, 167 

fees, court, when to bo paid, 240 

tines, no deduction from compensation, 209 

forms, provision for, 243 

future iiicapac‘ity, legisLration of declaration of liability as to provision toi, 177 

“ grade,” meaning of, 206 

gratuities, when may bo earnings, 201 

holidays, computation of, in assessing compensation, 206 

House of Lords, appeal to, how made, 240 

husband aud M'lfe, separation us affect mg wife's right to compensation, 187,188 
Illegitimacy, application of the Act in case of, 187 
t/t ftmud pauperit, when parties may appeal, 210 
“ m the coiiise of his employment,” meaning of, 168, 169 
incapacity, disappeared, lioa. duty of arbitrator where, 231 
effect where injury not the cause of, 207 
minimum length of, for which compensation payable, 177 
partial, limit of weekly payments in case of, 200, 201 
penotl of, meaning of, 200 

permanent, reilemption of amount in case of, 229 
recurring, effect where workman failed to appeal from order on 
review, 231 

second, as to interference with payment of compensation on, 233 
to what must be due, 201 

• total, limit of compensation whore workman not of full age, 201 

indemnity, employer’s tight to, against tliiid party, 197 

extent of, 197 

essentials to awanl of, against thiid party, 220 
principal's right to, as against contractor, 191, 196 
how settled, 195 

Industrial'disease, effect of false representation by workman in respect of, 167 
nature of, to be the subject of compensation, 164, 166 
person from whom compensation recoverable in case of 
166, 167 

recovery in respect of, when a person injured by accident, 
167 f/ 

seaman not entitled in respoct of, 160 
tequela to, right to recover in respect of, 168 (f 
special procedure applicable to, 224 
when compensation payable in respect of, 163, 166 
deemed to be contracted, 166 
within the Act, 163 

Infant, election, by mode and e;ffect of, 198 n 
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Workmen’s Compenfiation Act, 1906— eontinwd. 

infant, power of court when compensation to be paid to, 181 
injury, accident, by, how must arise, 168 

claim in respect of, how must arise, 161 
Don-fatalj»coinpensation in case of, 200 
workman himself, by, as not affecting rights, 163 
insurers, extent of rights of workman against, 191, 192 
subrogation with regard to right against, 191 
investment, compensation, of, provision for, 18r>, 186, 243 
lump sum, of, power to older, 230 
joinder of parties, right of workman as to, 196 
■fudge, see county court judge, 222 

judgment summons, enforcement of award and memorandum of agreement 
by, 228 

jurisdiction, aibitiator, of, when lost, 207 

]U(1gc and registrar, of, where compensation paid into court, 186 
local anthoiity, employer may be within the Act of 1906... 191 
?ociis pamteniuv, when aiising, 196, 196 
lump sum, ptovision for investment of, 230 
“ manager," ship, rif, meaning of, 158 
master, ship, of, when the Act will apply to, 1.68 
mechanical power, what is included in term, 192 

medical examination, refusal to submit to, wliat will amount to, 18<3, 184 
regulations goicrniug, 182 
submission to, afrer notice of accident, 182 

dining receipt of compensation, 182 
referee, effect of certificate of, 183 • 

power of judge or arbitrator to summon, 221 

to summon, where evklcnce conflicting on a 
leview, 2.37 

questions which may be lefcrrcd to, 214 
reference to, provision for, 183 
submission of questions to, for report, 221 
“ member of a family,” meaning of, 166 
" members of a family,” wlio aie, 186 

memorandum of agieement, aniouiit of coni(>ensation, as to, when to be 

recoidcil, 22.6 

change of circumstances not a groiiml for 
lefusal to register, 227 

duty of judge, on application to register, 226, 227 
enforcement of, 227, 228 
function of registiar as to, 227 
grounds upon which judge may refuse to 
register, 227 

powei to remove from icgister, 226 
registration of, where compensation agreed, 226 
right of appeal on refusal to register, 227 
wlien legistrar may refuse to record, 226 . 

mental condition, workman, of, consideration of, duty of arbitrator as to, 233 
military service, persons in, who are, 157 
minors^ review of weekly paj'ments as affecting, 2.36, 237 
misconduct, drunkenness as constituting seiious and wilful, 178 

effect of on woikmau's right to recover compensation, 177 
essentials to as a defence, 177 

finding of arbitrator as to, when may be set aside, 178 
naval reserve, yearly sum received as member of, must be taken into account, 
205 

service, persons in, who are, 167 

n^ligence, contributory, when right to recover compensation not affected 
by, 177, 178 

nervous condition, workman, of, ransideration of, duty of arbitrator as to, 233 

note, duty of judge as to taking, 232 

notice, as to submission to awartl by respondent, 219 

" in respect of industrial disease, to whom and when given, 167 
of accident, absence o£, or i'laccuracy in, effect of, 179, 180 
contents and service of, 179 
foim of, 180 

reasonable excuse for omission to give, 180 
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Workmen's Compensation Act, 1906— eontinued, 
notice, of accident, to whom giTen, 179 

motion, appeal to Court of Appeal bj, 239 
.obligation, employers, on, 163, 164 
operation, effect of refusal to undergo an, 233 * 

option, unsuccesBfal plaintiff, of, claiming under the Act of 1880... 196 
outworker, what is an, 166 

partial dependency, duty of arbitrator in case of, 188 
incapacity, limit of compensation, 234 

weekly payments in case of, 200, 201 

pai'ticulars, proof of refusal to submit to medical treatment must agree with. 
286 

partner, exclusion of, from benefit, 167 

payment into court, compensation, of, provision for, 207, 208 

when ordered, 184, 185 

lump sum agreed upon, of, when compulsory, 230 
when amount of compensation agreed, provision for, 186 
period of employment, how may be construed, 204 
incapacity, meaning of, 200 
permanent incapacity, meaning of, 229 

redemption of weekly payments in case of, 229 
pliysical capacity, how to be o.usidered, 231 
pilots, when within the Act, 168 
police force, meaning of, 156 
" port," meaning of, 168 
posthumous children, dependency of, 183 

premises, liability where accident arises to workman coming to employer’s, 
171, 172 

statutory protection of workman on leaving employer’s premises, 172 
when accident must occur “ on or in or about" the employer’s, 171 
principal, exemption of, from liability, 192 

liability of, under the Act of 1906, extent of, 192 

position of, when contractor not liable under the Act of 1906...194 

right of, to indemnity against contractor, 194, 193 

workman to recover from contractor instead of, 193 
who may be a, 193, 194 

procedure, county court, in the, rule as to, 216, 217 
rules TOverning, 243 
process, service of, how effected, 218 
proximate cause, when accident not necessarily the, 163 
question of law, appeal to Oouit of Appeal only on, 238 
receipt, payment of compensation, for, effect of, 224 

only on workman's, 184 

“recover," meaning of, 197 
recovery, duty of workman to ai<l, 236 

redemption, amount of, in case of permanent incapacity, 229 
weekly payments, of, provision for, 22!) 

• where incapacity not permanent, 229 

register, memorandum, power of the judge to rectify, 226 
provision for keeping at the county court, 242 
Registrar of Friendly Societies, approval of scheme of contracting out by, 214 

power of, to make regulations as to contracting 
out, 216 

registration, memorandum of, where amount of compensation agreed, 225 
report, submission of questions to medical referee for, 221 
representative capacity, right of parties to claim or defend in, 217 
“ request for arbitration," commencement of proceedings by, 217 

entry of, 218 

residence abroad, provision for payment to workman at, 184, 186 
respondent, answer by, how far binding, 219 

when Bled, ,218 

application for test case by, 219 
' submission to award by, notice as to, 219 « 

respondents, answer of, contents of, 218 

joinder of, right of applicant as to, 221 
“ respondents," who aro the, 217 

review, effect where workman fails to appeal from, 231 
period affected by the, 234 « 
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MASTER AND SERVANT— 

Workmea'B Compensation Act, 190R— continued, 

rerleir, variation oE scale of wages as not aSccting, 23#, 236 
weeklj payments, of, as affecting minora, 236, SS7 

power to set aside award mode on, 237 , 

• summon medical referee wliere eyl* 

denoe conflicting on a, 237 
powers as to, 230 

scheme, certified, contracting out, provisions as to, 215 
power of Treasnrjr to enter into, 216 
proof of acceptance of, upon whom lying, 216 
right of workman on joining, 218 
seaman, place at which injury may occur to, 160 
when a “ workman,” 168 
« seaman,” meaning of, 168 

seamen, effect of sharing in takings on rights of, 167 
modihcation of the Act as to, 169 

no right in respect of claim arising from industrinl disease, ICO 
piovisions applicable to, 223 
when within the Act, 167, 168 
security for costs, when required on appeal, 239 
sequela, industrial disease, to, right to I'ccover in respect of, 168 
set-off, none in respect of overpaid compensation, 209 
setting aside, awaid, of, power of the judge as to, 229 
ship, power of court to oidor detention of, 160, 223, 22# 

“ship,” meaning of, 158 

solicitor, apiicarance of party by, 222 

costs of, how paid, 242 ' 

special expenses, when sums paid os, may be “ earnings,” 202 
stay of proceedings, application for, how made, 228 
sub-conIracting, liiter{)retation of term, 193 
submission, award, to, procedure on, 219, 220 
“ suitable,” meaning of, 233, 231 

temporary cessation, from woik, protection of workman during, 172 
territorial limit, as affecting right of workman, 160 
test case, application for, by respondent, 219 
third party, appeamnee by, 220 

election by workman where injury caused by, 196 
employer's right of indemnity where injury caused by, 197 
essentials to award against, 220 

injury arising from tort of, when arising out of the employment, 
176 

power of judge in proceedings against, 220, 221 
“ third party,” who is a, 220 
time from which compensation runs, 176, 177 

total incapacity, limit of payment in case of workman not of full age, 201 
transfer of proceedings, power of the judge as to, 222 
Treasury, power of, to enter into certified scheme, 216 
tuition of apprentice, not " earnings,” 202 

verbal notice, payment of compensation as affecting right to object to, 180 

vessel, meaning of, 168 

wages not the sole test as to earnings, 206 

weekly earnings, average, how computed, 206 

payments, how long to be continued, 206 

limit of, in case of incapacity, 200, 301 
power to review or end by agreement, 230, 231 
redemption of, provision for, 229 
termination of, not fixed by the award, 207 
wife, when not a dependant, 187, 188 
winding-up, compensation a preferential claim in a, 208 
work, capacity to obtain, how to be considered, 231, 232 

duty of workman after the accident as to obtaining, 236 
nature of, to render princlpalliable, 194 
opportunity of obtaining, consideration of, 232 
suitability of, consideration of, 233 
workman, acts in which, not protected, 17# 

of, which may arise out of the employment, 175 
duty of, to aid recovery, 235 
extent of rights of, against insurers, 191, 192 
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MASTER AND SERVANT— 

Workmen's Compensation Act, 1906— continved. 

workman, false reprewntation by, in respect of industrial disease, effect of, 167 
inclusion of apprentice in term, 198 

power of judge to order examination of injured, by medical referees, 
■ 221 , 

protection of, during temporary cessation of work. 172,173 
on leaving the employer's premises, 172 
reference to when dead, persons indicated by, 187 
refusal by, to undergo operation, effect of, 235 
I ight of, after right to compensation accrued, 221 
election in, 195 

on joining certified scheme, ‘216 
rights not affected where injury by personal act of, 1G2 
terrifoiial limit as affecting rights of, IGO 
when seaman is a, 158 

writing not necessary to contract to accept scheme of contracting 
out, 215 

Workmen's Compensation Act. 1897, effect of certified aeheines under, 215 
writing, conlract of sc’rvicc, when, must be in, 70, 77 

eontructs of service with local authorities, when necessary to, 78 
jvntten elianicter, when the property of the servant, 124 
wrongful (lisniissal, apprentice, of, measure of damages on, 113 

matters whieh may be proved in niitigiition of damages on, 11.8 
measure of damages in claim by sei vaiit for, 112, 113 
possc.ssiou by mortgagee of mortgagor’.s business as effecting, 90 
remedies of servant for, 110, 111 
repudiation of contract effected by, 95, 96 
reureineiit of partner as effecting a 94 
yearly hiring, notice to terminate, wlieii to be given, 90 '<7 
remuneration, presumption ansing from, 93 

servant, remuneration in part by livery, when piopcrty in accrues, 86 


MAYOR’S COURT, LONDON, 
action, eommeneoment of, 200 

eipiity side, on the, practice on removal of, 301 
piocednre. after removal of, 301 
reinov.al of, to High Court, in wliat cases, 301 
when may be removed to tlic High f'ourt, 290 
appeal. Com t of A[)peal, to, when necessary, 300, 301 
effect of obtaining leave to, .300 
High Court, to, when leave reciuireil, 299 

leave to, light of parly obtaining, to apply for new tiial, 298, 299 
none as to grantor refusal of new tiiiil. 300 
notice of, when to be given, 299, 300 
right of dissatisfied litigant as to, 298 
appearance, no prohibition in case of, 302 
practice on entering, 291, 292 
appUcat ions, how and by whom, may be made, 29.3 

power .if registrar as to, when on the equity side, 294 
purposes for wnieh, may be niadc,^93, 294 
to vvhom mode, 293 

arbitration proceedings, how governed, 297 

when case may be referred to, 29.3 
arrest of judgment, application for rule to show cause for, 298 
assessment, damages, of, practice as to, 295 
assistant ]udge'. power of appointment of, in whom vested. 285 
audience, exclusive right of counsel to, 294 
right of litigants to, 294 

bill of complaint, nature and contents of, 290, 291 
Bills of Exchange Act, 1865, proceduie under, 290 
cause list, procedure on calling over,* 296 
causes of action, when may be joined, 290 

ifrtiorari, writ of, effect of lodgment on proceedings, 301 * 

removal of action by, rights of parties as to, 301 
return of, on grant by High Court, 301 
chambers, applications in, who may make, 293 
common law, practice and procedure In, how regulated, 288 
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MAYOR’S COUI^T. LONDON— 

Common Serjeant, when sitting na judge, 285 
costs, abortive trial, of, (irovision for, on grant of new trial, 299 
how regulated, 297 
provision os to, 296 

taxation of, principles governing, 297, 298 * 

counter-claim, juriatiiction of the court to entertain, 288 

remov.al of action where no jurisdiction to try, 301 
court, applications in open, wlio maj make, 293 
constitution of the, 2S4 
fe&s, rules regulating, 298 
jurisdiction of the, extent of, 286 

local limit of, 286 
statutory limit of tlie, 287 
where exclusive, 286, 2K7 

Court of Appeal, when *110 pioper court to appeal to, 300, 301 
Common Council, appointment of otliccrs by, 283, 286 

I>oviers of, as to a]ipoiiitmcnt of deputy or assistant 
judge, 28.'5 

court, relief granted by the, extent of, 287, 288 
sittings of the, when held, 284 
statutes applicable to tlic, 289 
damages, practice as to assessment of, 296 

decree, embcKliment of findings and judgment 111 , on equity side, 295 
“default " proceduie, ruk*.s as (o. 289 
defendant, objection lo junsiiietion by, how made, 287 
deputy judge, power to appoint, 286 

qu.dificalKiri of barrister as, 286 * 

disability, actions against persons under, inlcs governing, 291 
Divisional Court, when ajipcal lies to, 300 
ejectment, action of, liow commenced, 290 
equitable jurisdiction, court, of the, extent of, 286 
equity, practice and procedure of the court in, 290 
proceilure on claims foi relief 111 . 290, 291 
procewiings in, practice as to removal of, to Ifigli Court, 301 
exam inn 11011 , judgment debtor, of, piovision for, 290, 297 
execution, cnfoieeinent oi judgment by, 295, 296 
fees, court, i tiles regulating, 298 
fi’ fa , practice on issue of, 296 

g.srnighee proeeetlings, enrorceinent of judgment by, 297 
iiigli Court, appeal to, mheie leave required, 299 

removal of .action to, 111 wliat cases, 301 
when action may lie icinovud to the, 39(5 
interlocutory proceedings, applications in nature of, how made 293 
interpleader, kinds of, 292 

issue of fact, right of jiarticti to leave lo dcci.sion of the court, 29.5 
judge, Common Serjvant when sitting as, 286 
Recorder as acting, 284 

judges, court, of the, who are the, 284 , 

judgment, debtor, examination of, provision for, 296, 297 

liability of property of, when outside the City, 296 
enforcement of, 29.5, 290 

by gamishec proceedings, 297 

judge no power to direct entry of, on motion for new trial, 299 
no power in judge lo enter up, contrary to finding 296 
summons, application for, when may Ixs made, 29” 
jurisdiction, extent of, 286 

local limit of, 286 
objection to, how made, 287 

removal of action where counter-claim outside the, .101 
service out of the, provision for, 201 
statutory limit as to, 287 , 
to entertain counter-claims, 288 
• where exclusive, 286, 287 
leave to ajipeal, effect of obtaining, 300 

new trial, grant of, not affected by ruling as to stamp duty, 299 

provision as to costa of abortive trial on application for, 297 
right of party obtaining leave to appeal to apply for, 298, 299 
note of action, contents 41 !, 290 
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HATOR’S COURT. LONDON— 

notice of appeal, time within which to be given, 299, SOO 
trial, length of, 291 

wlicn may be given, 294 
to admit, ecrvicc of, 294 

' [trod lice, service of, 294 ^ 

officers, appointment and duties of, 235, 286 
order, enforcement of, 296 
“ part of the cause of action," meaning of, 287 
payment into and out of court, procedure, 293 
plaint, nature of. 290 

service of, proccrlure, 291 

pleadings, fresh, on removal of action, necessity for, .801 
bow regulated, 292 

practice and procedure, court, of the, in equity, 290 
common law side, on the, how regulated, 28S 
prmaine, contents of, 290 

prohibition, none on defendant appearing, 302 
to whom writ will be granted, 302 
w’hen lying, 301. 302 
Recorder, as acting judge, 284 
Registrar, appointment and duties of, 285 
relief, extent of power of the court to grant, 287, 288 
replevin, jiiiisdiction of the court iu, 286 
iiilc niity application for, how made, 298 
Rules of Supremo Court, extent of application of, 289 

power of the court as to procedure under, 288 
Scrjeant-at-inace, office and duties of, 286 
service out of the jurisdiction, piovision for, 291 
plaint, of, procedure, 291 
sittings, when held, 284 

stamp duty, ruling as to, no effect on grant of new trial, 299 
statutes, application of, to the court, 289 
stay of execution, application for, when to be made, 300 
how obtained, 299 

substituted service, when order for obtained, 291 
Supreme Court, Rule.s of, extent of application of, 289 
tntr conceMit tolvere, to what court applicable, 292 
taxation of costs, provisions governing, 297, 298 
third party procedure, how regulated, 292 
trial, notice of, when may be given, 294 
procedure on, 296 

reservation of a point at the, effect of, 300 
special jury, by, when order will be mode for, 294 
writ of oertioran, lodgment of, effect on proceedings, .301 
return of, on grant by High Court, 301 
prohibition, to whom granted, 302 
when will lie, 301, 302 


MEDICINE AND PHARMACY, 

acids, provision as to sale of certain, 385 >. 

action, negligence, for, against medical practitioner, parties to, 333 
adjournment, power of. the disciplinary committee os to, 324 
agricultural purposes, licence for sale of poisons for, by whom granted, 385 

provisions relating to sale of poisons for, 385 
anatomical examination, dir^tion by deceased as to, 842 
anatomy, appointment of inspectors of place licensed for the practise of, 341 
licence to practise, by whom granted, 341 
schools of, provision for regulating, 340, 341 
who may be licensed to practise, 341 
Apothecaries, Society of, tea Society of Apothecaries, 
apothecary, duty of, as to compoutiding medicines, 350 

fees payable by, on application for certificate to practise, 347, 848 
intending, provision for examination of, 847 • 

meaning of, 346 

penalty on practising as an, without a certificate, 360 
qualiflcatlons of, 345 
recovery of fees by, 861 

( 2G ) 



Index, 


MJBDICnfE AND PSARMACY—fioniimeea. 
apothecary, right to, to practise, S49 

appeal, on refusal to place oanie ou Medical Register, how made, 320 
removal of mjdwife from the roll, on, ri^ts os to, 370 
right of veterinary surgeon as to, on removal of name from register, 
374 • 

appearance, medical practitioner, of, before disciplinary committee, 323 
appointments, open only to medical practitioners, 333 
arsenic, precautions on sale of, 885, 386 
assistapt apothecary, provision for examination of, 348 

examiners, appointment of, by General Medical Council, 327 

failure of General Medical Council to appoint, power of 
the Privy Council on, 328 
nnqualiflod, employment of, effect of, 887 
births, duty of medical practitioner as to registration of, 339 
Board of Bxamincrs, appointment of, for purpose of grant of dental cerliA- 

cates, 365 

dental surgery or dentistry, in, constitution of, 365 
British Pharmacopoeia, Lability of chemist on failure to comply with the, 356, 

357 

publication and contents of, 324 
restriction on sale of medicines of the, 377 
burden of proof, giant of ceartiffcatc to an apothecary, as to, on whom lying, 
350 

burial, remains of body after dissection, of, provision as to, 342 
bye-laws, power of the council of the Plinruiaceutical Society to make, 352 

Royal College of Surgeons as to, 313 , 

Royal College of Veterinary Surgeons, of the, provisions as to, 372 
carelessness, liability of persons for, in applying a remedy, 335 
censors, election and duties of, 310 
censors’ board, composition of, 310 
Central Midwives Board, tee Midwives Board, 
certificate, burial after dissection, of, provision as to, 342 
death, of, duty of medical ptnetitioner as to, 339 
dentist, of, appointment of Board of Examiners for purpose of 
grant of, 366 

extent of rights conferred by, 366 

power of General Medical Council wheie sUindaid of 
examination for, is deemed insufficient, 361, 365 
fee on notification by, right of medical practitioner as to, 338 
TOidwivcs’, effect of, 368, 369 
necessity for, to practise, as a midwife, 368 

Pharinaccntical Society, of the, duty of registrar as to, 353, 354 
statutory, registered medical practitioner only can give, 388 
vaccination, of, when medical practitioner must give, 340 
charges, effect of non-registration on right to recover, 336 

recovery of, by mcdieal pi'actitioucr, essentials to right of, 835, 336 
chemist and druggist, use of title, when illegal, 356—367 

chemists and druggists, appointment of examiners of, 363 • 

publication of qualification of, provision for, 355 
registration of, '354 
who are, 351 

may be registered as, 364 
colonial dentists, provision for registration of, 359 

diploma, power of the Privy Council to order recognition of, 329 
practitioner, qualification for z^istration as, 829 

right to registration in United Kingdom, 328 
veterinary surgeon, registration of, 374, 375 
complainant, procedure on appearance or non-appearance before discipline 
committee, 328 

complaint, medical practitioner, against, how to be supported, 323 
conduct, professional, as distinguished from private, 322 
punishable by General Medical Council, 320, 321 
corporation, conditions under which business of chemist and druggist may be 
carried on by, 856, 366 

sale of poisons by manager of, when legitimate, 382 
council. Pharmaceutical Society, of the, powers of, 362 

Royal College of Physicians, of the, composition of, 309, 310 
^Burgeons, of the, composition of, 812^ 313 
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council, Koy.il College of Veterinary Surgeons, of the, po^vers and duties of, 
371 

county council, delegating powers of, as to midwives, 368 
criminal proceedings, no distinction as to quahlication in, 331, 335 
dca'tli ci'rtiScatc, duty of medical practitioner as to* 339 

duty of persons where medical practitioner fails to give certificate, 
340 

decisions, General Medical Council, of, how ariivcd at, 317 
denial committee, composition of, 363 

General Medical Council, of, appointment of, 362, 363 
“ dental operation,” what is a, 365 

dental practitioner, prohibition of the use of title, extent of, 357, 358 
dentist, appeal by, on refusal of registration, 359 

application for registration by, procedure, 360, 3G1 
colonial, when may be rcgi‘<torcd, 359 
examination for certificate of fitness, 361 
foreign, provision for registration of, 359 
inquiry into conduct of, procedure on, 363 
liability of, for infamous conduct, 362 
piohibilion of the use of title, extent of, 367, 358 
qualidcation for registration as a, 369 
registered, exemption of, from service on juries, 366 
removal of name of, liability in respect of, 361, 362 

restoration of name on register, power of General Medical Council 
as to, 363, 364 

use of wi'rd ‘‘ surgeon ” by, 344 

when name of, oniiiiot be erased from register, 3C2 
dentistry and dental suigcry, who may practice, 365 
theory of, no icstriction as to, 364 
dentists’ register, absence of name from, effect of, 360 
contents and form of, 359, 360 
provision for amendment of, 360 

disciplinary committee, procedure where complainant appears, 323 

does nob appear, 323 

powers, Royal College of Surgeons, of the, 313 
proceed mgs, bcfoic whom heard, 322 

inquiry on, how iiistibulcd, 323 
procedure on, 322 

steps necessary before inquiry oidcrcd, 323 
diseases, duty of medical practitioner as to notifying, 338 
dispensed medicines, exception as to sale of poisons in, 384 
dispensing cbcmist or druggist, use of name of, when illegal, 355 
dissection, bodies, of, when may be allowed, 311, 342 

provision of bodies for pui poses of, bow regulated, 340, 341 
removal of body for, conditions as to, 312 
"doctor," restriction as to use of title, 311 

drugs, dutiable, provision of stamped labels for wrappers of, 380 
provision for inspection of, 346 

marking of puiccl of, whcic dutiable, 380 
when licence required for sale of, 379 
who may sell, 377 * 

duty, drugs exempt from, 378, 379 
on, when payable, 380 

exemption of confectionery and mineral waters from, 379 
liability of proprietary articles to, 377 

rates qf, to which proprietary articles are liable, 377, 378 
evidence, admissibility ,of the British Pharmacopoeia as, 324 

dentists’ register as, 360 

copy of the medical register as, of registration of practlUoncr, 318, 
319 

midwivea' mil ns, 369 

how takpn before disripl'inary committee, 323 
liability of medical practitioner to give, 337 
examioatiou, bodies entitled to bold an, 326 

dead body, of, duty of perrons who receive the body, 343 
who may conduct, 313 

grant of certifleate of fitness us dentist, for, 364 
intending apothecary, of, provisions aa to, 347 
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examixiatioo, joint board, by the, right of candidates paasiog. 311 

particulars of, provisioa for famishing to Oeaeral Medical 
Council, 364 

power of General Medical Council to withdraw right to huld an, 
326, 35ff 

qualifyinjg, what is meant by, 335 
examinations, union of colleges for purpose of, effect of, 327 
examiners, assistant, appointment of, by General Medical Council, 337 
chemists and druggists, of, appointment of, 363 
dentistry, in, election of, 313 

Royal College of Veterinary Burgeons, of the, appointment of, S72 
Society of Apothecaries, to the, appointment of, 346, 347 
snrgery, in, election of, 313 

executive committee of General Medical Council, appointment of, 317 
false pretences, unqualified practitioner, by, what will amount to^ 344 
fees, effect of non-registration on right to recover, 336 

election as fellow of the Royal College of Surgeons, on, 314 
examination of chemists and druggists, of, how fixed, 363 
grant of certificate by Society of Apothecaries, on, 347, 348 
licence to practise, on, as licentiate of the Royal Collie of Physicians, 
311 

members of General Medical Council, of, provision for, 317 
negligence as defence to action for practitioner's, 384 
notification of disease by certificate, on, right of medical practitioner 
as to, 338 

payable by midwives on examination, 367 . 

recovery of, by apothecaries, 361 

medical practitioner, essentials to right of, 335, 836 
registration as a dentist, on, application of, 361 
veterinary surgeon, of, registration essential to recovery of, 37B 
fellows. Royal College of Physicians, of the, election o!, 310 

restrictions affecting, 310 
Royal College of Surgeons, of the, classes of, 314 

Veterinary Surgeons, of the, admission of, 372 
felony, procedure by disciplinary committee where practitioner convicted lor, 
324 

foreign associates. Royal College of Ve.terinaxy Surgeons, appointment of, 372 
degrees, registration of, by British practitioner, right as to, 330 
dentists, provision for registration of, 359 
diploma, power of Privy Council to order recognition of, 329 
practitioner, qualifications for registration os a, 329 

right of, to be registered in the United Kingdom, 323 
veterinary surgeon, provision for registration of, 374, 376 
General Medical Council, absolute powers of, 320, 321 

appointment of assistant examiners by the, 327 
constitution of, 315 

branch councils of the, 318 

default by, in maintaining standard of proficiency, ' 
power of Privy Council on, 328 
description of members of the, 316, 316 
disciplinary proceedings before, by whom heard, 322 
election of direct representatives, voting, 316 
expenses of, provision as to, 317, 818 
fees payable to members of, 317 
functions of, how exeroised, 321 
officers of, appointment, 317 
penal jurisdiction of, 320 
power of, as to dentists' register, 360 

entries in dentists' register, 362 
prescribed sourses of study, 327 
to ^ct by conwtflttt in erasing name of 
dentist, «B2 , 

withdraw right to '%old examinations, 
326, 827 . , 

where afandaiA' . dentists’ examinations 
deemed inBq6iclen.t, 364, 366 
privilege extended to proceedings of, 821 
provision for revision of eonstitutioD, 816, 817 
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Oea^Bl Medical Council, qualification tor membuxslilp o£ the, Blfi 

quorum of meinbers, numbet of, 31? 

Blatus and election of direct repreaentatlves of, 
• 31fl , 

time and place of meeting of, 317 
honorary fellows, Boyal College of fiatg^otab. of thB, isl^ion of, 814, 315 
hospitals, extent of liability of, to phtlents, 884 

Ignorance, plea ot, by unqualified praefftioner no excuse in criminal prosecu¬ 
tion, 335 

infamous conduct, liability of dentist for, 368 

nature of, to be piinishable, 320, 821 
procedure On charge of, 321 
professional character the subject of, 322 
infectious diseases, duty of mbdical practitioner as to Notification of, 338 
when reqiiiting notification, 388 
inquiry, conduct of dentist, into, procedure od, 363 

disclpUnary committee, by, how instituted, 323 
Insecticides, prOTistOD as to sale of, 886 
Inspectors, anatomiUhl, functions of, 311 

appointment of, of places licensed for the practise of anatomv, 311 
attendance of, at the qualifying examination, provision for, 325 
institutions, extent df liability of, to patients, 331 
joint board, right of candidates passing the examination of the, 811 
jury, exemption of medical practiUoners frotU service on, 337 
registered dentist from service on, 366 
knowledge, medical practitioner, of, degree required, 332 

implied undertAkidg as to, 330, 331 
licence, practise knatomy, to, by whom granted, 3ll 
sale of drugs, fot, when required, 379 

poisons for agricultural purposes, for, grant of, 383 
licentiate, examihation to be passed by, 311 
resttlotions affecting, 311 

Bocicty of Apothecaries, of the, degree of, 318 

provision for removal of name of, 
348 

publication of list of, 318 

local authorities, as supervising authorities for midwives, 367 
delegating powers of, as to midwlvcs, o68 
powers and duties of, relating to midwives, 367, 368 
lunacy certificate, protection of medical practitioners in respbet of, 337 
manager, body corporate, of, sale by, when legitimate, 382 
manslaughter, deain of paMent from want of skill is, 335 
Medical Acts, list of, 308 

medical practitioner, appointments only open to, 838 

appearance before disciplinary committee. 323 
assumption of title by, when an offence, 311 
degree of knowledge or skill required of, 331, 332 
duty of, as to bertlficate of death, 339 
notification of births, 339 

effect of non-registration on right to recover fees, 
936 

examination fot qualification, provision for, 325 
exemption'from jury servicp, 337 

knowledge and skill of, Implied undertaking as to, 330, 

. 331 

n^ligenoe bjr* parties to action for, 333 
no privilege attaching to, oit giving evidence, 337 
notification Of diseases by, 388 

protection of, in respect of lunacy certificates, 337 
' j^eipt of fees by, no disqualification for municipal oe 
patOcbla} Btrmce, 339 

reb^erv gf charges by, essentials to right, 386, 336 
kespOnsibllligr 6t, m case of operations, 382, 383 
,;jBtandard of proficiency of, bow maintiuned, 326 
' Matuto^ bertifleates can only be given by, 388 
unqualified, practice by, not prohibited, 313 
when bertinckte of vacmfiaijipn must be given by, 810 
tlgMbt, appUcatidn fbr abtry on, procediue, 319 
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UEDICINB AND PHARMACY— 

medical register, by whqm kept, S19 

copy at tfridenca of registration of practitioner, 818, 319 
ent^- of praetitloner’t qualifications in, 319 , 

persons entitled to registration on the, 823, 826 
proof of qualification on aralicatton for entry on, 819 
publicatloii and contents 31fi • 

ratificaUoa of, provision for, 820 
restorati<m of nhme on, discretion of council aa to, 324 
piedicine, theory of, prohibition of restricUons as to, procedure, 328 
when provisions as to sale of poisons do not apply to, 384, 386 
“ medicine," what word extends to, 384 

when parcel of dutiable drugs must be marked with word, 880 
medicines, British Pharmacopoeia, of Uie, penalty on compounding, 377 
duty of an apothecary as to compounding, 360 
when licence required for sale of, 379 
members, General Medical Council, of the, description of, 315, 816 

qualification of, 815 
resignahifW. of, 816 

members. Royal College of Physicians, of the, duties of, as to form of pre¬ 
scription, 811 
qualification of, 810, 811 
restrictions affecting, 311 
Surgeons, of the, admission of, 314 

examinatiem of, 316 

Veterinary Surgeons, of the, qualification of, 372 
378 

midwife, effect of certificate granted to, 368, 869 

removal from roll, power of Midwives’ Board as to, 3C9 
right of appeal of, on removal txam the roll, 370 
Midwives’ Board, constitution of, 366 

powers and duties of, 8C6, 367 
mMwives, certificate necessary to right to practise, 368 
fees payable by, on examination, 367 
local supervising authorities for, bow constituted, 867 
powers and duties of local supervising authorities as to, 367, 368 
mldwivea’ roll, copy of, as evidence, 369 

publication a^d contents of, 869 
misconduct, nature of, to he punishable, 320, 321 

misdemeanour, procedure by disciplinary committee where practitioner ron- 
ticted for, 324 

negligence, as defence to action for practitioner’s fees, 384 

medical practitioner, by, parties to action for, 333 

what will amount to, 331, 332 
what justifies a charge of, 836 
notification of births, duty of medical practitioner as to, 389 

diseases, duty of medical practitioner as to, 338 
offence, falsification of midwives’ roll as an, 369 . 

registration, on, penalty, 320 

unqualified practitioner, by, wbat amounts to, 344 

veterinary surgeon, by, when coipmitted, 876 
offences against provisious as to examination of bodies, liability as to, 313 

veterinary surgeons, 876, 376 
relating to sale of drugs, 380, 381 

Veterinary Burgeons Act, 1881, under, who prosecutes for, 376 
oflacexs. General Medical Couaei];, appointment of, 317 
operations, responsibility of medical preciatloners as to, 333, 333 
" patent medicines," meaning of term, 382 

penal proceedings os to sale of drugs, limitai^ioa of time as to, 381 
penalties in respect of offences r^atmg to sfla of ^ags, 380, 381 
recovery of, by Uie Rocietw of Apptheoai^i 360 
fos o^epecs pracMtieuera, utf 
under the Pharmacy Act, 1863;..867 
• Yetmiaary Burgeoas Aut# 1881...376 

penalty, application of, on recovery by Society of Apothecaries, 360 
assumption of latle, o% by unq^lifi^ practiMcner, 843 
compounding medioioes of the British Fharmaoopceia, on, 377 
failure to malM eptry on ip poisons book, 384 
falsely dbtaintBg re^stratjon as veterinary surgeon, 876, 876 
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MEDICINE AND PHARMACY— 

penalty, keeping stale or unwholesome drugs, on, 846 

liability of apothecary on failing to compound a medicine when re- 
, quired to do so, 860 

midwife to, on practising without certiflcate, 368 
persons for offences against pronsions regnlatmg the 
• examination of bodies, 843 

on infringement of prorisions relating to use of name “ dentist," 368 
practising as an apothecary without a certificate, on, 350 
sale of poison by person other than a registered chemist, on, 381, 883 
wrongful use of names " pharmaceutical chemist ’’ or “ chemist and 
druggist," on, 366, 367 

pharmaceutical chemist, erasure of name of, provision for, 366 

examination of, 362, 868 

publication of qualification of, proTision for, 356 
registration of, 368 
use of name of, when illegal, 366 
wrongful use of name, penalty on, 356, 357 
Fharmaceiilical Society, classes of members of the, 352 

functions of the, SD2 
how goTcrned, 362 
origin of the, 351, 362 
who may be members of the, 353 
" physician,” definition of, 308, 309 

poisons, agricultnral purposes, for, provisions relating to sale of, 385 
book, provisions as to entry of sales in, 384 
persons not affected by provisions as to sale of, 382 
sale of, exceptions to general rule as to, 384 
what constitutes, 382 

scheduled, regulations as to sale of, 383, 381 
who may sell, 336, 381, 382 

post-mortem examinations, r^ulations as to praclicc of anatomy not affecting, 
341 

“ practising," what constitutes, 349 
" prescribed day,” meaning of, 329 

prescription, members, of, of the Royal Collie of Physicians, form of, 311 
president, Royal College of Physicians, of the, election and duties of the, 310 

Smgeons, of the, bow appointed, 313 
Privy Council, appeal to, by dentist, on refusal of registration, 369 

veterinary surgeon, on refusal of registration, 374, 
376 

approval of rules of the Midwives’ Doaid by the, 367 
power of, on neglect by General Medical Council to maintain 
standard of proficiency, 328 
to direct erasure of name of pharmaceutical 
chemist, 356 

order recognition of foreign diploma, 329 
where standard of dentists’ exiimination deemed in¬ 
sufficient, 364, 365 

professional misconduct, jurisdiction in respeot of, 320 
pro[»rietary articles, liability of, to duty, 377 
“ proprietary medicine," what term includes, 377, 378 
prosecution, practitioner, of, by- whom undertaken, 322 

quarter sessions, right of appeal to, on conviction for offence relating to sale 
of drugs, 381 

quorum. General Medical Council, of the, members forming a, 317 
register, chemists and drnggists, of, publication of, 364 
dentists, of, contents and form of, 359, 360 

duty of registrar as to keeping, 361 
effect of eroanre of name from, 362 
provision for amendment of, 360 

pharmaceutical chemists, of, liability of registrar on making faiss 
entry, 364 

Pharmaceutical Bociety, of, members of the, duty of registrar as tow 
363 

veterinary surgeons, of, correction of, powers as td, 373 

provision for keeping, 373 
xemOTal of nam^ fiom, provision as to, 373, 

( S2 ) 


I 



1n1>£X. 


MEDICINE AND PHABMACT—con^inuAl. 

registrar, General Medical Ckmncil, of the, appointment of, 317 

dutj as to the register, 319 
liability of, for frauds in respect of dentists' register, 361 • 

• on falsification of medical register, S20 

Pharmaceutical Society register, 361 
registration, application for, by dentists, procedure, 360, 861 

as colonial and foreign practitioner, rights as to, 329, 330 
chemists and druggists, of, provision for, 361 
colonial and foreign practitioners, of, provision for, 328, 329 
extent of women’s rights as to, 330 

foreign degrees, of, rights of British practitioners as to, 330 
veteimory snrgeon, as, penalty on person falsely obtaining, 373| 
376 

retailer, dutiable drugs, T>f, duty of, 380 

returning officer, General Medical Council, at election of the, 316 
roll of midwives, copy of, as evidence, 369 

pubLioation and contents of, 860 

Royal College of Physicians, election and duties of censor of the, 310 

of fellows, 310 
foundation of, 309 
governing council of, 309, 310 
privileges of, 309 

quAllficatioii of members of, 310, 311 
right to inspect books of, 309 
Surgeons, Lyc-laws of the, powers, 313 ' 

composition of council of, 312, 313 
disciplinary powers of the, 313 
fee for the election of fellows of the, 311 
fellows of the, classes of, 314 
nature and constitution of, 312 

power of, to examine in dentistry and dental sur¬ 
gery, 364 

special provisions relating to power to make 
bye-laws, 327 

Veterinary Surgeons, bye-laws and rules of, provision as tOL 

372 


council and officers of, 370, 371 
effect of minutes of meetings of, 371 
election of council of, 371 

president and vice-presi¬ 
dent, 371 

offences as to representation as member 
or fellow of, 376 
origin of, 370 

powers and duties of, in whom vested, 
371 

qualification of members, 372, 373 

of council of, 
371 

rules, Midwives’ Board, of the, bow approved, 367 

power of the Midwivcs’ Board to make, 3C6, 3G7 
■ale, acids, of, provisions relating to, 385 
poisons, of, what constitutes, 383 
scheduled poisons, regulations as to, 383, 384 
■eller, who is a, 883 

abeep dips, provision as to sale of, 386 
skill, medical practitioner, of, degree required, 332 

implied undertaking as to, 330, 331 
Society of Apothecaries, admission of women to the, 347 

appointment^of examiners to the, 346, 347 
constitution of, 340, 346 
duties of the, S46 

examination for admission to, who may apply for, 
347 

general powers of, 346 

licentiates of the, publication* of list of, 343 
removal of name from list of, provision for, 318 
*title of licentiate of the, 350 
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■tudard ot proficiency, medical practitioner, of, bow maintained, 

power of Pri-ry Council where General Medical 
Council neBlecte to maintain, 398 
"aurgeon,” definition of, 311, 312 « 

anrgery, theory of, prohibition of restriciiona as to, procedure, S28 
teeth, making of, qot a dental pperatioq, Sfifi 
unqualified aasiatant, employment of, euect of, 337 

practitioner, oiFence by, ^hat amounts ta 344 

penalty xbr assumption qt titles by, 343 
practice by, not prohibited, 843 
Teterinpry surgeon, when offenop committed by, 373 
unregistered dentist, right of, to sue in respect of artificial teeth, 366 
practitioner, no right in, as to recovery of fees, 336 
vacaination certificate, when medical practitioner must give, 840 
duty of parents as to, 340 
veterinary surgeon, origin of title of, 370 

registration necessary to rpcoyery of fees or charges, 376 
of, provision as to, 373, 374 

removal and restoration of name on register, 373, 374 
unqualified, when offence committed by, 376 
*' veterinary surgery," meaning o*, 370 
weed killers, provision as to sale of, 385 
women, admission of, to the Society of Apothecaries, 347 

extent of rights of, to qualification for registration, 330 


Al RTROPODIS, 

access to roof, provision of, when required, 490, 491 

accessories, liability of, under t4io MehcopoUs Management Acts, 466 

accounts, borough council, of a, provision for keeping, 436, 461. 402 

right of inspection of, 436 

City of London Corporation, of, audit and making up, 461 
London Coupty Council, of, audit and making up, 461 
administrative county, metropolis as an, 393, 394 
edoptivo Acts, power of borough councils as to, 406 
Alderman, City of London, of the, disqualification of, 421 

duties of, 424, 426 
judicial powers of, 426 
tenure of office of, 424 

aldermen, metropolitan borough, of, number required, 432 

qualification and election of, 432 
alienation of land, bv the several councils, consent necessary to, 459, 460 
allotments, power of the ^ndon County Council as to, 397 

alteration, building, of, when consent necessary to, under the Building Acts, 
476 

ambulances, provision and maintenance of, 397 

annuities, creatioa of terminable, by London County Council, powers, 
446 

appeal committee, appointment of, by the London County Council, 421 
compoaitiun of, 421 
duties and powers of, 421, 422 

exemption of London County Council as to recognisances on, 400 
objection to building by district surveyor, on, procedure, 477 
quarter sesslona, to, under the Public ilealth Act, 468 
under the Building Acts, to what tribunal, 471 

Metropolis Management Acts, yights ss to, 466 
application of funds, traders to borough councils not bound to see to, 449 
arbitration, settlement of disputes between building and adjoining owners by, 
492 

arches, over and under passages, provisions ss to, 486 
architect, superintending, appi^nt^ent and removal of, 471 
arreMv offenders, of, under thp hfetropolia Management Acts, 466 
art, wof^ ^7, power of Iiopdoi^ County CoupcU es to, 397 • 

assessment committee, appointment of, by borough council, 437, 438 
audits, accounts of the borough councils, of, 461, 462 

City of London Corporation, of, 451, 462 
Londoq County Council, of, 461 

Bills in Parliament, when Loqdpu County Coubcil may promote, 397 
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bills, power of London Conntj Council td raise mdue^ -bjr issud of. 440 
books, borough eonncil, of a, rigtht of l^nectioh of, 4o0 
boTOdgb councillot, date of ^ebtion of, iSo ■ 

election by, in case Of doable retutn, iSS, 484 
o£ 433 

term of office of, 433 

councils, acceptanOe of office on, v^hen to be made, 431 
accounts of, prorision for keeping, 436 
acquisition of land by, powers, 466—169 
appointment and duties of town clerks to, 465 

of assessment committees of, 437, 433 
officers of, how regulated, 464 
Os ovefseers, 407 
borrowing powers of, 447. 448 
or, mode of, 448 
bye-laws made by the, 461, 402 
duty of, to enforce bye-laws, 408 
establishment of sinking fund by, 448, 449 
finances of, how rwulsted, 46l 
how constituted, 430, 431 

lenders of funds to, not bound to see to the application, 149 
levying and collection of rates by, 410, 441 
meetings of, how convened, 434 

when to be held, 484 

miscellancons powers of, 406, 407 * 

neglect of sanitary duties by, effect of, 409 
powers and duties vested in, 403, 404 
of, as to adoptive Acts, 406 

appointment of committees, 436, 437 
establishment of labour bureaux, 407 
sutierannaation. of officers, 466 
finance committee of, 487 
transferred from London Oounty Council to, 406 
principal officers of, 466 
provision of officers by, 431, 432 

purposes for which powers of local authorities applicable 
to, 404, 406 

representation of, on the education authority, 406 
returns to be made by, 462 
sanitary powers vested in, 404 

when sanction of Local Government Board required by, to 
raise money, 448 
urban anthotities, 405 

borrotving powers, borough councils, of, 447 

Corporation of the City of London, of the, 447, 4-18 
London County Council, of the, boW exercised, 394, 444, 446 
bridges, City, control of, 428 

power of the London County Council as to, 395 
Building Acts, appeal under, to what tribunal, 471 

application of, to rebuild or alter buildings, 476 

consent required under, on alteration of buildings, 476, 477 

exemptions from provisions of, 474 

enforcing authorities for the, 470 

legal proceedings undef the, 479 

procoediugs under, by v^hom nndertaken, 478 

tetnms under Uie, duty of district surveyor as to, 478 

right of entry under ihei 180 

scope of, 473 

terms defined in the, 473, 474 
what are Uie, 470 ^ 

building and adjoining owners, settlement of dispntet between, 492 
notices, provisions as to, 477 
o'kner, rights of, as tp party walls, 492 

how to be exercised, 492 
building or stnlctbre or work,” as to what la a, 477 
buildings, cohsttuotfon of, provisions relating to, 483—189 
conversion of, consent req^uired on, 491 
height of, how%egaUti(!d, 462, 483 
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buildinga, ne'cv, ref^ulaliona nfEccting, 480 

separation of, regulations affecting, 485 
burial grounds, power of the London County Council as to disused, 397 
businoRs, provisions applicable to a dangerous and qpxious, 494 
bye-laws, borough councils, made by the, 461, 463 
confirmation of, provision for, 462 
enforcement in Metropolis, authority for, 406 
London County Council, made by the, 460, 461 

power of the, under the Building Acts as to^ 
480 

to make, for r^ulation of its ofllccTS, 
• 463 

powers of the several councils as to making, 
460 

procedure regulating the making of, 467 
canal bridge, dangerous, application of provisions to, 493 

canals, protection of dangerous places on, power of London County Council 
as to, 396 

works interfering with, duty of a couucll as to, 464 
Central (Unemployed) Body, expenses of, how defrayed, 413 

nature and composition of, 413 
procedure of, how regulated, 413 
purpose for which constitute, 413 
ccitificate, provision for, before new buildings may be occupied, 489 
certiorari, when procceings under the Metropolis Management Acts may 
be removed by, 466 

chairman, London County Council, of the, who acts in absence of, 420 

powers and duties of, 419, 420 
Chamberlain, City of London, of the, statua and duties of, 429 
Children Act, 1908, power of the London County Council under, 390 
chimney fire, Lability of occupier in respect of, 418 
chimneys, construction of, regulations as to, 484 
City of Loudon, amalgsmatiou of panslies in the, 408 
as a county, 401 
as separate poor law area, 416 
control of finances of, 461 
Corporation, borrowing powers of, 447 

common seal of, as evidence, 422 
enactments not affecting powers of, 422, 423 
function of, through whom discharged, 422 
incorporation of, 422 
division of, into wards, 400, 401 
election of sheriffs of the, 401 

extent of application of Public Health Act to, 469 
the, 400 

levying and collection of rates in the, 439, 440 
pailiamentary representation of the, 414, 415 
powers of Common Council as to street improvements, 456, 459 
rating authority of, 430 
City police, control of, 429, 480 

expenses of, how defrayeilt 430 
sphere of action of, 430 

clerk, boiongn council, to, attendance at office by, provision for, 431, 432 
deputy, London County Council, to, appointment of, 464 
London County Gonncil, to, duties of, 463, 464 
of the peace, coqnty of London, for the, status and duties of, 402 
town, borough councils, to, appointment and duty of, 466 
committee, appeal, power of London County Council to appoint, 421 
assessment, borough council, of, appointment of, 437, 438 
distress, power of borough council to appoint, 438 
finance, borough couodil, of a, powers of, 437 
committees, appointment of joint, ppwex of two or more borough oounclls 
as to, 437 I 

delegaUou of powers to, by London County Council, 421 
power of borough council to appoint, 436, 437 
Common Council of the City of London, constitatuig, 422, 426 
Common Hall, constitatlon of, 429 
common lodging houses, regulation of, 898 «■ 
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Common Poor Fund, expeiues chargeable to, il5 
bow raised, 416 

compensation, liability of persona to pay, as well aa a penalty, 4G4 ^ 

offlcor^i of the London County Council, of the, provision* for, 463 
recovery of, under the Metropolis Management Acts, 464 
consent required to compulsory taking of land by the London County Council, 
4o7, 468 

conservators, *ee Thames Conservancy. 

Consolidated Loans Fund, duty of London County Council as to the, 446 
consobdated stock, power of London County Council to raise money by, 416, 
446 

construction of buildings, exemptions from provisions of the Building Acts 

relating to, 474, 475 
provisions relating to, 48.3—485 
contracts, London County CouncU, of, when to be under seal, 420 

powers of the several councils as to, under the Metropobs Manage¬ 
ment Acts, 464 

conversion of buildings, consent required on, 491 
county of fjondon, administrative, 393 

division into metropolitan boroughs, 402, 403 
poor law unions, 416 
how constituted, 401 

the City of London, non-administrative, 401 
rate, l■ollectlOu of expenses of the Loudon County Council by means of, 
438, 439 

Court of Aldermen, appointment of standing committees by, 436 , 
appoiiitmciita in power of, 426 

elcctiou on vacancy in the, duty of Loid Mayor as to, 
424 

how constituted, 424 
jurisdiction of, 426 

power of, in ward election petitions, 425 
Common Council, appointments in power of, 427, 428 
constitution of, 426, 427 
powers and duties of, 428 
procedure where vacancy occurs in, 427 
sittings of, how regulated, 427 
transference of powers to or from, 428 
Crown, exemption of, from provisions of the Building Acts, 474 
cubical extent, building, of a, what is the, 485 
damages, recovery of, under the Metropolis Management Acts, 461 
damp. Tight of adjoining owner as to, 492 
dangerous busiiicbs, provisions relating to, 494 
" dangerous state,” meaning of, 493 

dangerous structure, duty of district surveyor as to, 493, 494 
removal of inmates from, 494 

demolition orders, powers of the London Comity Council as to, 480 . 

dilapidated buildings, powers of the London County Council ns to, 494 
distilleries, exemptions extended to, under the Building Acts, 476 
distress committee, power of borough council to appoint, 438 
district surveyor, duties and powers of, on receipt of building notice, 477 
duty of, as to dangerous structures, 493, 494 
enforcement of the Building Acts by, 470 
remuneration of, 472 

under the Building Acts, appointment and status of, 471, 473 
when notice of irregularity must be served by, 478 
docks, powers relating to, vested in the Fort of London Authority, «11 
"domestic building,” meaning of, 481 
domestic buildings, construction of windows of, 482 

provision of open spaces at rear of, 493 
dwelling-house, erection on low-lyin^ land, illegality of, 493 
education authority, London County Council as, 399 

• representation of borough council on, 406 

expenses, power of the county council as to parisli endowments, 408 
election petiUens, reference of, to Court of Aldermen, 425 
electrical works, exemptions as to, under the Building Aots, 475 
employment agencies, registration oL 399 

entertainments, licensii% powers of the London County Council as to, 391 
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entrj, rigisl; of, under the Building ^cts, 480 

epidemic regulationa, to whom powers under, entrosled, 410, 413 

eqnalisalioa fund, administration of, 442, 443 

r application of payiqent made out of, 443 

formation of, 442 

exemption, rates in boroughs, from, duty of rating authority as to, 411 
exemptions, provisions of the Building Acts, from, 474 
existing buildings, provision of fire escape for, 489, 490 
4-xpcnditure, London County Council, by the, confirmation of resolution, 420 
false alarm, fire, of, penalty mi giving, 418 
finance committee, borough council, of a, powers of, 487 
London County Council, of, 421 
fire brigade fund, contribution to, by whom made, 460 
Fire Brigade, London, attendance of, outside metropolitan area, 417 
control of, 417 * 

duty of, towards salvage corps, 418 
expenses of, how defrayed, 418 
power of oncers of, 417, 418 
regulation of staff and employment, 417 
fire escape, liability of owner for maintenance ox, 491 
escapes, expenses of providing, provision for, 491 

provision of. power ot the London Conntv Council as to, 489, 190 
plugs, provision of, by London Cohaty Council, 417 
police, power of, in case of, 418 

protection clausee, exemptions from provisions under the Building Acta 
as to, 475, 476 

floors, construction of, in large buildings, provisioup fis to, 486, 486 

furnaces, construction of, regulations as to, 484 

gasworks, exemption extended to, under the Building Av-ts, 476 

general rate, borough, procedure where additional rate levied with, 441, 442 

“ habitable," meaning of, 481 

llainault Forest, m^intepance of a golf course on, 399 
height, buildings, of, how regulated, 482, 483 
high building, meaning of, 488 

highway autJiority, London County Council as the, 396 
highways, powers vested in metropolitan boroughs as to, 40.3, 404 
historical interest, power of London County Council as to places of, 397 
horse slanghtcnng, licensing of depdts for, 399 
ice-cream, regulation of manufacture and sale of, 308 
income tax, extent of liability of London County Council to, 450 
inflammable liquids, provisions as to stokago of, 490 
“ inhabited room," meaning of, 481 

Inns of Court, how far subject to provisions of the Building Acts, 474 
inquiry, under Public Health Act, provlsioqs applicable to, 469 
inspection, buildings, of, duty of district surveyors as to, 477 
non and steel buildings, regulations affecting construction of, 487 
jurisdiction, L<)ndon County Council, of tbe, 394 
labour bureau, what is a, 407 

bureaux, power of borough councils to establish, 407 
land, acquisitiou of, by London County Co^mclL 466 

power of the several coansUs as to, 466, 46S, 469 
riglits in, powers of councils as to, 458 
alienation of, by the several'Councils, consent necessary to, 469, 460 
compulsory taking of, by London County Council, consent required toi 
467, 468 

Lands Clauses Acts, powers of county and borough councils under, 466, 467 
lavatories lu disuspd burial grounds, powers as to, 397 

Ijea, execution of works on the river, power of the London County Council at 
to, 397, 398 

legal proceedings, general power of London Coupty Council as to, 399, 400 
under the Buildipm Acts, wnoip tah^> *^^9 
licence^ extent of power of the London Coun^ Conncil to grant, 394 
lights on vehicles, powers in London County Council as to, 396 i 
limitation of time, where work dope without sekviog a notice, 4^9 
" local authority,” purposes for wl|lc^ borough bouncil a, 4P4, 406 
Local Government ^ct, 1888, applioation of, to the administrative 
of London, 396 

lopal taxation rpturns, provisions governing, 462 # 
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“ Loadon/’ meanlng^ of, 392, SD3 

London and Middlesex, counties of, when deemed one county, 402 
Building Acts, 1894—1909. Sfid Building Acts. 

County bills, power of council to raise mobey issue of, *446 
County Coudcil, acquisition of land by, powers, 466, 469 
appointment of deputy clerk to the, 454 
treasured to, 464 

body usually referred to as the, 393, 894 
borrowing powers of, how derived, 394, 444, 440 
bye-laws made by the, 460, 461 
chairman of, who acts In absence of, 420 
collection of expanses of by means of county rate, 
438 

compcDsaiioh of officers of, proTision for, 463 
composition of, 418, 419 

consent required by, on compulsory taking of land, 
468 

duties of clerk to the, 463 
duty of, as to the Consolidated Loans Fond, 446 
to make financial returns, 447 
effect of creation of, on powers of City, alderman, 426 
extent of liability of, to income tax, 460 
dnancGS of, how regulated, 450 
ijarisdictiou of the, 393, 394 

licensing powers of, as to public entertainments, 394 

miscellaneous powers of, 398, 399 

officers of, powers as to appointment, 462 * 

payments to poor law guardians by, 460 

position of City members of, 419 

poweia conferred upon the, 396, 397 

of, as to defaulting sanitary authorities, 409 
sanctions, 478, 479 

to grant loans to borough conncils, 419 
transferred to borough council from, 406 
the, 396, 396 

which Local Government Board may transfer 
to, 410 

principal officers of the, 464 
provision of fire plugs by, 417 
regulation of proceedings of, 419 
returns to be made by, 462 

transfer of powers by, as between boroughs, 363, 361 
Fire Brigade, control of, 417 

duty of, towards salvage corps, 418 
expenses of, how defrayed, 418 
regulation of staff and employment, 417 
Lord Mayor, duty of, on vacancy occurring in Court of Aldermen, 424 

election of, procedure on, 423 • 

position of, under the Territorial and Reserve Forces Act, 1907... 
423 

powers and duties of, relating to City bodies, 424 

prirll^es of the, 423 

vacation of office by, effect of, 424 

markets, power of Ixmdon County Council to Ihvcstigate matters relating to, 
397 

mayor, metropolitan borough, of, election of, 432 

mescal officers of health, appointmeat of, by sanitary authority, 466 

powers as to, 394 
qualification of, 406, 467 
meetings, borough council, of a, how convened, 434 

what constitutes a quorum of, ^34, 436 
when to be held, 434 

• London County Conncil, of the, tkbw convened, 419, 420 
metropolis, as an administrative county, 393 

Metropolis Management Acts, contracting powers of the several councils nnder, 

464 , 

liability of accessories under the, 466 
• obstruction of officers lindtsr the, penalty, 466 
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Metropolis Muiu^r^'^ucut Acts, recovery of damages or other amoants fonsd 

saving olaosea of, 463 
duo uader the, 464 

“ mej.ropoli'.,” mcaolog of, 392 

MctropoiiLan Asylums l^ard, expenses of, provision ef, 412 

how elected, 412 

District, purpose for which constituted, 411, 413 
Hoard of Woiks, London County Council as successors to, 395, 696 
metropolitan borough council, see borough council. 

coanciUor, sea borough councillor, 
boroughs, division of county into, 402, 403 
into wards, 431 
powers vested in the, 402, 403 
parishes, position of, 407, 403 
police district, area of, 416 
sanitary authorities, what are the, 408 
Water Board, purposes for which constituted, 416 
^filitia Act, 1882, City of Loudon as separate county for purposes of, 401 
miuutcs, meeting of a borough council, of a, provision for taking, 435, 436 
London County Council, of, provision as to, 420 
money bill, presentation of, by London County Council, procedure, 445 
Miusic, paries, in the, provision of, 39? 

h'ational Telephone Company, rights of, as to appeal under the Building Acts, 
476 

" new building," meaning of, 488 

new buildings, regulations aifccting, 488, 489 

notice, meeting of Londou County Council, of, procedure as to, 110, 420 
of irregularity, when district surveyor must serv*', 478 

objection, duty of district surveyor to give, win re building objected 
to, 477 

probable irregularity, of, duty of distiict surveyor as to, 478 
noticivs, building, provisions as to, 477 
service of, 420 421 
under the Building Acts, 479 

Public Health Act, how may be addressed, 409 
norious business, piovisioi.s relating to, 191 

obstiaction, execution of the Public Health Act, of, penalty for, 467 

officers, of, under the Metropolis Management Acts, penalty, 465 
oeeuiiiitioii, new buildings, of, ccrtihcate requiicd on, 489 
occupier, liability of, on concealing owner's name under the Public Health Ach 
467 

officers, borough councils, of, appointment and duties of, 454, 456 

Loudon County Council, of the, parliamentai'y disqualification of, 453 

security required from, 462, 463 
superannuation of, 453 

pi’otection of, under the Public Health Act, 468, 469 
open, spaces, powers of the London County Council as to, 396, 397 
, provision of, about working class dwellings, 482 

at rear of buildings, 481, 482 
orders, under the Building Acts, provisions as to, 479 
overseers, borough councils as, 407 

owner, absence of, powers under the Building Acts in, 480 

when expense of proceedin|^ under Building Acts falls upon, 479 
owners, relief to, under the Building Acts, 480 

oyer and termmer, alderman of the City of London as justice of, 436 
parish boundaries^ power of borough councils as to, 408 
parishes, amalgamation of, ip the City of London, 408 
Metropolis, in the, position of, 407, 408 
Parliament, presentation of money bill to, by Londou County Council, 443 
parliamentary boroughs, limits of, 414, 416 

number of, 416 
party wall, when may be defective, >92 

“ party Wall," as to definition of, 491 , 

party walls, construction of, provisions relating to, 483 
expenses of repairing, provision for, 493 
rights of owners as provisions relating to, 491, 403 
pavement, reinstatement of, when in a dangerous slate, 493 
penalties, in respect of fire, recovery of, 4ll 
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penalties, Metropolis Management Acts, onder the, recovery of, 461 
penalty, false alarm of Are, on giving, 118 

liability of person responsible for chimney &ro to, 418 

persons to compensation as well as s, 161 , 

oiistruction* of execution of the Public Health Act, on, 467 
refusal by borough council, on, of inspection of books, 436 

to accept office of sheriff of the City of London, on, lOx 
plans, approval of, provisions relati^ to, 479 
duty of London County Council as to, 472 
Pobce, City, tee City Police. 

District, Metropolitan, area of, 416 
police, poweis of, in case of fire, 418 
Poor Fund, Common, tee Common Poor Fund, 
poor law guardians, payments to, by Loudon County Council, 4r>U 
unions, division of the county of London into, 415 

repayment of excess contributions to, 415, 416 
Port of London Authority, origin and constitution of, 410, 411 

powers transferred to, 410, 411 
" Port of London,” mcaniug of, 410 

Port Sanitary Authority, constitution and powers of, 411 

expenses of, bow defrayed, 411 
" precept,” meaning of, 442 

pioccedings, Building Acts, under, by whom undertaken, 478 

legal, general power of London Connty Council as to, 399, 400 
iinrler the Building Acts, by whom taken, 479 

Public Health Act, how regulated, 468, 469 
projecting shops, regulations affecting, 400 * 

projections, buildings, from, regulations affecting construction of, 486 
” public building,” meaniug of, 481 
public buildings, regulations as to constiuctiou of, 487 
Public Health Act, application of, 465 

extent of application of, to the City of London, 469 
powers given to sanitary authorities under, 467 
proceedings under, how regulated, 468, 469 
protection of officers under, 468, 469 
Public Health (Loudon) Act, 1891, tee Public Health Act. 

Public L 0 .UIS Commissioners, powers of loaning to borough councils, 449 
quarter sessions, appeal to, under the Public Health Act, 468 

jurisdiction of aldermen of the City of London at, 426 
quorum, London County Council, of the, what amounts to a, 420 

meeting of borough council, what constitutes, 434, 485 
racecourse licence, extent of power of London County Council as to, 394 
railway arches, application of Building Acts to existing, 487 
works interfering with, duty of a council as to, 464 
rates, apportionment of, in borough parishes, 408 

boroughs, in, procedure on levying and collection of, 440, 441 
City of Loudon, of tlie, contribution of the Inner and Middle Temples 
to, 440 ■ 

equalisation of, establishment of fund for purposes of, 442 
exemption from, in boroughs, duty of rating authoiities as to, 441 
lands subject to exemptions in respect of, 441 
levying and collection of, in the City of London, 439, 440 
procedure where additional levied with borough general rate, 441, 442 
rating authority, precepts of, procedure on delivery of, 142 
City of London, in the, authority as to, 439 
forms, authority prescribing, 443 

powers of the London County Council as to, 438, 439 
recognisances, exemption of London County Council as to, on appeal, 400 
reinforced concrete, power of the London County Cotuicil as to buildings con* 
structed of, 487, 488 

reports, duty of a borough council |s to, 436 

resolutions, meeting of a borough council, at, when may be resefbded, 436 
return, ^district surveyor, by, effect of, 478 

under Building Acts as to, 478 
returns, duty of borough council os to, 462 

Lomfon County Council to make financial, 447 
revenue of the several authorities, from what derived, 449 
right of entry, under^the Building Acts, 480 
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riTcr tlKfflc, logaiatioa of, 411 

rivers, extent of povrer of London County Counoil As to execution of works on, 
387, 398 

road \mprovcmcnt, powers as to, in whom vested, 806 

roof, access to, provision of, when required, 400, 491 • 

roofs, construction of, regulations as to, 484 

rooms, construction of, regulations as to, 484 

salvage corps, duty of fire brigade towards, 418 

sand ion, powers of London County Oonnell as to, 478, 479 

sanitary authorities, appointment of medical officers of health by, 466 

defaulting, powers of London County Council as to, 409 
duties of, 409 

expcDsee of, how defrayed, 410 
powers given to, andor the Public Health Acts, 467 
district, what is a, 408 

inspectors, appointment by the several authorities, 166 
qualification of, 466, 467 
powers, now vested in borough oonnoils, 404 
saving clauses, under Public Health Acts, 466 
seal, when contract of London County Council must be under, 420 
service, document on London County Council, of, what is sufficient, 420, 421 
sewage works, acquisition of land for purpose of, powers as to, 4r>6 
sherifih, City of London, for the, election of, 401 

liability of, on refusing to accept office, 401 
sinking fund, establishment of, by borough councils, 448, 449 
sky-sign, as to what is a, 494 
Bsy-signs, prohibition of, 494 

Southwark, alderman of the City of London as justice of, 426 

jurisdictioQ of toe City of London in the borough of, 400 
“special and temporary buildings and wooden straotares» exemptious from 
provisions as to, 474, 475 
special constables, appoinCment of, 399 
staircases, construction of, r^uiations as to, 484 
standing committees, appointment of, by Court of Aldermen, 426 
Stock Exchange, nature of building, 481 

stock, power of London County Council to raise money by issue of, 443, 446 
street improvements, power of toe several councils as to, 458 
vendors, provision of accommodaUoiti for, 398, 399 
streets, closing of, in case of fire, 418 
“ structure," as to what la included in team, 463 
subways, bialntenance and lighting of, 398 

superannuation, officers, of, borou^ councils, of, powers as to, 456 

London County Conncil, of, powers, 463 
superintending arohitcot, appointment and removal of, 471 

duty of, as to determining the front or rear of 
buildings, 482 

surveyor, district, sss district surveyor. 

. Temples, Inner and Aliddle, contributions of, to City rates, 440 
temporary buildings, power of the London County Council as to, 488 
Territorial and Reserve Forces Act, 1907, position qf Lord Mayor under, 423 
Thames Conservancy, appoinbment of conservators, 414 

failure of, to perforni duties, power of Local Cfovera- 
ment Board, 414 
jurisdictioQ at, 414 

purpose tOr which consiatuted, 413, 414 
, z^^ulation of rivet traffic by, 414 
power Of London County Council as td execution of works on too 
river, 397, 898 

timber, regulations, affecting storage Of, 494 
town clerk, borough conncil, to, powers and duties of, 468 
Trafalgar Square, no right in {mblie tq bold meetings in, 416 
teeasutee, borough council, of, appoiUrttnent of, 486 

London County Counffil, of, appointment of, 454 , 

tribunal of appeal, undet the Building Acts, how constituted, '471 

powers of, 471. 

unemployed 'Workmen Act, 1906, oOosfcittttioii of COntfal Body under the, 
413 ^ 
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upper storey, meaning of, 488 

etoreye, restrictions as to letting of, 489 
urban authority, when borough copow is an, 405 
valuation, London County Oouncirs powers as to, 895 
vessel, when deemed to be a house, 466 
vestry, existence of, .for ecclesiastioat purposes, 407, 408 
wardmotes, duty of alderpian to preside at, ^6 
wards, division of metropolitan horooghs into, 481 
the City of London into, 400, 401 
Water Board, Metropolitan, purposes for which constituted, 418 
windows, domestic buildings, of, provision as to, 482 
women, eligibility of, for office on a borough council, 431 
wood, regulations aEecting the storage of, 498 
wooden structures, nature of, which piay be hcensod, 488 
Woolwich ferry, regulation of, 398 

market, powers of the btarough council as to, 403 
Tights retained by borough of, 403 
working class dwellings, provision of open spaces about, 482 
works of art, power of London County Council as to, 897 


MINES, MINERALS, AND QUARRIES, 

abandoned mines, duty of owner to fence, 608 

provision for depositing plans of, with the Secretary of 
State, 604 

abandonment, legal right, of, where presumed, 614 

metalliferous mine, of, provision for notice of, 628 * 

right to minerals, of, when arising, 637 
absolute owner, mining powers of, 623 
access, right of, to stop passages, 689 

accident, appointment of court ot inquiry into, power of Secretary of State 
as to, 610, 611 

in or about a mine, provision for notice as to, B07, 608 
metalliferous mine, in, provision for notice of, 627 
provisions for preventing disturbance of place of, 608 
accidents, special rules for preventing, 617, 618 

account, action for, right of owner to bring, in respect of wrongful abstrac¬ 
tion of minciais, 638 
when not lying, 662 

allowance made to defendant iu action for, 641 
of interest in option for, 641 
measure of damages in action for an, 640, 641 
action, recovery of a mine, for the, nature of, 636 
acts of ownership, presumption arising from, 610 
" agent,” as to uf, 696, 626 

agreement, mimng lease, for, contents of, 660 

allotments, provision of, for purpose of sopplying road repairing material, 
664 

SJnbulanccs, provision of, power of Secretary of State as to, 019 
appeal, in respect of conviction for coal mine offehce, to what court, 622 
aibitration, provision for, in mining lease, 667 
artificial support, right to work opt minerals on substituting, 671 
watercourse, right to^ how acquired, 688, 689 
assessment, uompeusatiop, of, power to oompcl for loss of support, 680 
assignment, share in mine, of, rights of owner as to, 612 
Attorney-General, power of, to restrain working of mine, 602 
averse clause, object of insertion of, in milling lease, 661 
bare licence, effect of, 668 
barrier, wrecking a, os amounting to waste, 564 
bill of exchange, personal liability of partner signing, 613 
Board of AmcuUpie aud Fisheries, nature of provision order for inclosure 
made by, 668 

bore-ho]|«. provision of, regulations as tO, 617 
boring rights, lessee, of, 668 

brickfields, when open, 606 • 

brine, right ot natural support from bripe, 58Q, 681 
brine-pumping, tight %>f persona snfFerlug damage ftonx, 581 
building land, right of^aatae' of, to remove minerals, 685 
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buildings, 1 >ght of miners in Derbyshire aa to, 043 

support of, implied by grant of land excepting minerals, C75, 670 
reservation of, in grant of mines, 676 
» right by prescription, 677 

burden of proof, action for rescission, in, 649 * 

canal companies, when power to work mines is vested in, 618 

minerals under, not passed by conveyance of adjoining land, 660 
capital money, amount of rent to be set aside by tenant for life as, 632 
ceasing to work, right to mine not lost by, 636 

ccrtihcate, mine manager, of, power of Secretary of State to cancel, 606, 600 

renewal, 606 

qualiiioations in respect of, 606 
change of name, mine, of, provision for notice as to, 608 
charities, grant of mining leases by, extent of powers, 684 
chock weigher, appointment of, 598 

facilities to be afforded to, 699, 600 

liability of persons interfering with appointment of, 699 

limit of powers of, 600 

notice of appointment of, 690 

removal of, 600 

remuneration of, 699 

statutory dcclnrativ>n on appointment of, 698 
“ check weigher," inclusion of deputy in term, 598 
church lands, miiung rights as to, in whom vested, 619 
close, meaning of, 606 

co-adventurers, working of tin bounds by, 638 
coal mines, appointment and qualifrcations of manager of, 604, 606 
division of, into parts, provisions relating to 602 
hours and conditions of laboni in, 594 

inspection of, before and during shifts, provision for, 612, 613 
limit of powers of owners of, to extend hours of labour, 696 
offences and penalties relating to, 596 

persons to whom provisions as to extension of hours apply, 695 
plans of workings of, duty of owner, agent, or manager as to, 602 
provision and publication of regulations in, 696 
provisions as to sanitary accommodation affecting, 596, 697 
for lowering and raising miners in, 696 
register of times of lowering and raising men in, provision for 
keeping, 696 

safety of, general rules as to, 611, 612 
statutes affecting, 693, 694 

statutory provislous applicable to, equally apply to metalliferous 
mines, 626, 626 

ventilation of, provision for, 612 
Colleges, Winchester and Eton, of, leasing powers of, 634 
colliery, definition of, 502 

profits from a, how accruing, 647 

wrongful deposit of spoil from, rights of owner of surface as to, 684 
committee, lunatic, of, when mining lease may be granted by, 628, 629 
companies, statutory, when power to work mines is vested in, 618 
compensation boards, formation and duty of, 660, 581 
clause, absence of, effect of, 674 
inherent right to, for loss of support, 579, 580 
liability of railway companies to pay, on taking repairing 
materials, 622, 623 

payment of, where loss occurs to mine through liability to 
leave support, 678 

power to compel assessment of, for loss of support, 680 
right of purchaser of land to, wlierc vendor no title to minerals, 
546 

surface damage, for, iconstructioii of provisions relating to, 673, 

ooncwlment, as a bar to remedy of specific performance, 648« 
consideration, mining lease, for, what is the usual, 569 
constraction, licences, of, 669 

mining lease, of, 667 

cuatract for sale, lapplication of Statute qf Frauds to, 644 

• land, of^ effect of absence of /.itie to minerals, 64S 
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contract fox sale, mmc, of, when specific pcrfoimance decreed, 547, 548 
minerals to be gotten, of, not spcciflcalljr enforc^, 648 
set aside on ground of fraud, 648, 649 
wbcn mines and minerals pass under, 644, 646 ■ 

mining, dafy of purchasers under, to inquire, 646 
rules of law applicable to, 644 

con^xactors, liability of, with principals for withdrawal of suppart^ ^83 
conveyance, land, of, exception of minerals on, 660 

how far including minerals, 649, 660 
manor, of a, what passes under, 660 
mines under registered title, of, form of, 666 
Co-owncxs. extent of powers of sale of, 625 

partners, working as, effect of sale by one, 626 
respective rights of, 611 
" cope," mineral duty of, natuie of, 043 
copyhold land, customary rights affecting, nature of, 621 

effect of cnfianchibcincnt on mining righta in, 509 
reservation of mines on eiifianchisenient of, by snle, 624 
special customs as affecting rights of lord or tenant of, 609 
vesting of mines under, 609 

copyliolder, as to measure of damages recoverable by, against the lord of 
the manor, 642 

rights of, in respect of mines, 609 

to profit d prendre, how established by, 620 
eorporatiou, ceclcsiastical, sale of iniiies by, how effected, 627 
cost-book system, eases relating to principles of, 635, 636 
•i^oinwall, custom of tin-bounding in, how light acquired, 636, 636 * 

ininiug leases in the Duchy of, by whom granted, 634 
sale of nunc in, powets as to, 627 

court of inquiry, accidents, luLo, appointment and coustitution of, 610, 611 
covenant, os to workings, object ot, 662 

constiTuction of, in conveyance of mines, 661 

drainage and repair of iiuue, as to, insertion of, 564 

quiet en)oyuicrit, for, when implied, 66.> 

lelating to pillars and bariiors, liow enfuiccd, 563, 664 

lent, for payment of, when action may be brought, 661 

work continuously, to, rojnfdy on bleach, 663 

in a particular m.innci, to, how enforced, 663 
covenants when running with tho land, 665 

criminal proceedings, stolen minerals may bo the subject of, 640 
(liowji, milling leases from the, how granted, 634 
rights of, in Oloucestershire, 646—647 
e.alc of minerals vested in the, how effected, 626 
when ownership of mines under livers is in the. 60S 
custom, cause subsidence, to, when unreasonable, 576, 677 
customs, iiLiiiiug, in Glouccsteishirc, area of, 646 

nature of, 646 

customary freehold, vcbtiiig of iniiics under, 609 • 

righto affecting copyholds, how proved, 621, 622 

nature of, 621 

damage, improper or nnieaboua,ble working, by, liability in respect of, 690, 
691 

surface, to, construction of compensation provisions relating to, 673, 
674 

damages, applu.ation of, recovered as between limited owners, 642, 543 

extent of, recoverable in respect of wrongful abstiaclion, 638, 639 
to which recovered, the property of tenant for life, 343 
measure of, for wrongful withdrawal of support, 682 
in action for an account, 640, 641 
on wrongful user of right of way, 688 
nature of injuries tlio mibjpct of, 642 

recovery of, against railway company on removal of minerals, 643 
, retention of whole of the recovered, against tTospasscr by lessee, 643 
when allowed in the nature of interest, 641 
'danger from gas, provis'ion for withdrawal of workmen in case of, 614 
dead rent, reservation and object of, 669 

stipulation^is to, in agi-euioent for mining Iftisc, 556 
■dean and chapter, no (igbt in, to work mines, 619 • 
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death, person injured in or ubout a mine, of, provision for notice, 60S 
defendant, allowances made to, in action for an account, 641 
deputy check weigher, tee check weigher. 

Der^y'ilijre, customs relating to lead mines in, 630, 640 
forfeiture of mines in, 642, 643 * 

incidental rights of mines in, 642 
nature of duties of ** lot ” and cope ” in, 613 
relations between landowner and miner in, 641 
statutoiy establishment of mining customs in, 611 
ilctermination, lease, of, power of lessee as to, 066 
Devon, custom of tin-boundiug m, 638 

extension of jurisdiction of Stannaries Oourt to, 639 
discovery of documents, power of the court to order, 540 
dissolution of partnership, rights of co-owners on, 626 

partner in action fur, 613 
when one partner can insist on a s.ilc, 626 
distress, lessor’s remedy of, 666 
division, mine into parts, of, provision for, 602 
drainage, insertion of covenant in mining lease as to, 664 
dressing rooms, metalliferous mines, in, provision of, G31 
Dnchy of Cornwall, giant of mining leases in, procedure, 634 
sale of mines ij the, powers, 627 

when rights to mines in, may be tiaired by lapse of liiu>' 
636 

Ecclesiastical Commissioners, mining rights of, 619, 620 
ecclesiastical corporations, leasing powers of, 633 

sale of mines by, how effected, 627 

emergency, extension of hours of labour in coal mines I's. cases of, 691, 50.6 
enfranchisement, effect on mining lights, 500 

reservation of mines on, by sale, 624 
when minerals passed to the tenant under, 561 
enginemen, attendance of, at shafts, provision for, 618 
equitable owners, effict of laches on lights of, 613, 514 
f'vidcnce, claim to get rnineials out of waste, as to, nature of, 621 
explosives, power of Secretary of State to prohibit use of, 616 
provision as to use iii metalliferous mines, 629 
regulations as to use in mines, 015 
exclusive licence, what is an, 669, 570 

false statement, ago of boy or girl employed, as to, liability of persons making 
623 

fee simple owneiship, mining rights appurtenant to, 510, 611 
fencing, abandoned metalliferous mme, of, duty of owner as to, 623 
mine, of, duty of owner as to, 603 
duty of mine-owner in Derbyshire as to, 646 
liability of mine-owner as to, 685 
shafts and workings, of, regulations as'to, 617 
of, duty of lessee as to, 668 

. in metalliferous minis, of, provision for, 630 

fiduciary owners, extent of powers of sale of, 625 

wlieu mining leases may bn granted by, 533 
fines, iiudcr Coal Mines Rogulatiun Acts, application of, 624 
fixed rent, puvincnt of, provision as to, 560 
foreclosure older, when mortgagee may obtain, .'566 
Itorest of Dean, ownership of surface of, 646 

special statutory provisions relating to mines in the, 694 
forfeiture, mino, of, in Derbyshire, when arising, 612, 643 
nature of wovking to avoid, 666 
remedy of lessor as to, 666. 666 
fraud, contract for sale set aside for, 648, 540 
gale, area of, 617 

nature of, 646 

grant of, 647 

fiecessily for enrolment of grant of, 647 , 

surrender of, procedure on, 650 

transfer of, method of, 647, 648 , 

gas, withdrawal of workmen in case of danger from, provision for, 614 
gaveller, what is a,' 646 

Olottcestershire, mining customs in, area of, 646 „ 
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Gloucestershire, rights as to quarries in, 660 

working of mines in, how regulated, 649, 050 
gravel pits, when open, 606 

Greenwich Hospital, raining lease of lands of, by whom granted, 53i 
“ hereditament," extent of meaning of, 606 
High Peak district, meaning of “ moors " in, 641 
highway aulhorities, power of sale of, as to exhausted lands, 628 

right of, m respect of road-tnaking material, 622 
rights of, to support, 572 

highways, duty of mine-owners in respect of damage to, 608 
ownorahip in mines under, 607 
hours of laboui', coat mines, in, person to whom extended, 696 

provision for extension, 694 

imprisonment, liability of offender to, where lives endangered, 624 
Improper working, effect of lapse of time on remedies in respect of, 617 
limited owner, by, severance of minerals on, 616 
minerals, of, rights of owner on, 616, 617 
mortgagee in possession, when rcstramed as to, 619 
Inclosure Act, no presumption as t» ownership of mines under the surface 
under the, 607 

inclosure, effect of, on right to minerals, 551, 652 

lord of the manor, by tbe, statutes affecting, 652 
nature of provisional order of Board of Agriculture and Fisheries 
affecting, 653 

private Inclosure Acts, under, effect on ownership of minerals, 
662, 663 

reservation of minerals on, where laud is converted into rcgulatod 
pnsliire, 553 

when minerals not affected by, 663, 654 
incumbent, extent of mining rights of, 619, 620 
indemnity, as to rent on assignment, effect of, 662 
iufanlB, disposition of miiiiiiir irriits bv, hovv powers exercised, 623 
numiig lease of land of, power of tbe court as to, 528 
injunction, injuiy to iipaiian owner’s watercourse restrained by, 689 
interlocutory, not generally granted, 583 
rcafiaint of wro^ngful user of right of way by, 587 
right of party injured by interferenco witli support to an, 682, 683 
wrongful abstraction of minerals restrained by, 638 
injury, natnie of, to be the siib|cct of damages, 512 
uidpeclion, behalf of workmen, on, provision for periodical, 613, 614 
lamp-;, of, regulations as to, 614, 616 

libeity of, when plaintiff may obtain on loss of support, 682 
nuiio, of, before and during sliift'', provismii for, 612, 613 
how order for, obtained, 630, 510 
where presence of gas siispuetcd, 614 
jilace before filing of shot, of, regiiliitions as to, 616, 616 
power of the eouit to order security bcfoie, 540 
reports ol, piovision for, 613 • 

Tight in lessor us to, 564 
inspector of mines, appointment, of, 608 
duties of, 609, 610 
obstruction of, offence of, 609 
persons ineligible for appointment as, 609 
powers of, 609 

weights and measures, duty of, as to visiting mines, 601 
iustroke, nature and effect of liberty of, 558 

interlocutory injunction, when court unwilling to grant, in respect of mining 
rights, 617 

Isle of Man, special statute regulating mines in, 6S3 
joint ownership, relations existing in connection with, 311 
labour, coal mines, in, hours and conditions of, 694 
laches, effect of, on rights of equitable owners to relief, 613, 614 
right to specific performance barred by, 648 
ladders, metalliferous mines, in, regulaoions as to, 631 
land, convoyaqpe of, exception of mines from, 650, 651 

bow far insludmg the minerals, 649, 660 
meaning of, 604 " 

** land," when compnsii^ mines and minerals, 664 * 
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litadowncr, liability of, in respect of collected and retained water, 631 
Lands Clauses Acts, powers of sale of limited owners under, 521 
lead mil"*!, custom relating to, in Derbyshire, 639, 610 
lease, (li'tcrmiaation of, power of lessee as to, 666 

ellect of provisions of, on rights of tenant “for years to work open 
mines, 616, 616 

general power to grant a, extent of, 629 
mining, description of parcels in, 657 

provision for granting in Gloucestershire, 643 
working rights implied by, 667 
tenant for life, by, form of, 630, 681 
legal proceedings, tec proceedings, 
lessee, duty of, to fence shafts, 668 

retention of whole of damages recovered against trespasser by, 643 
right of, to bore, 668 

let down the surface must be express, 669 
rights of, ponding compietiou of lease, 619 
lessor, liability of, pending completion of lease, 619 
remcilu's of, 566, 666 
right of inspection in, 664 

when not liable for withdrawal of support by lessee, 581 
licence, construction of, 669 
mining, form of, 068 

nature of rights under, 667 
when said to be exclusive, 569, 670 

licences, mining, power of Commissioners as to in Glouccstorshiic, 643 
licensee, mine, of, liability of, on entering into poesesi-ion, 667, 608 
rights of, under'bare licence, 668 
licensor, remedies of, 670 

when liable for withdrawal of support by licensee, 681 
lien, partners, of, on sliarc of indebted piirtuer, 012 

Limitations, Statute of, right to recover possession of mine as aflcctod by, 
635 

limited owners, application of damages recovered as between, 612. 643 

money arising from sale by, 623, 631 
extent of leasing powers of, 629 
liability of, where, lease in excess of powers, 529 
non-liability of, for meliorating wn.stc, 616 
powers of, under the Settled Estates Act, 1877 ..533, 634 
right of, to take profits of open mines, 616 
rights of, doctrine governing, .608, 614 
lord of the manor, presumption where mines worked by, 609 
“ lot," mineral duty of, nature of. 642, 643 

lunatics, disposition of mining property by, how powers exercised, 52.3 
mining lease of lands of, when committee may grant, 528, 529 
machinery, exaniiiialion of, provision for, Gl.S 

metalliferous mines, in, regiilalions as to, 631 
' sli.afts, for, rules reeulatirig, 618, 619 

manager, coal mine, of, appointment of, 604, 606 

power of Secretary^ of State to cancel certificate 
of, 606, 606 

qnalificntjnn of, 601, 60.') 
renewal of ccrUficate of, 60G 

manholes, provision of, 617 

manor, conveyance of a, what passes under, 660 

inclosui'e by lord of the, statutes affecting, 662, 563 
waste of a, ownerfihip of minerals under, 661, 652 
manorial waste, mining rights in, nature of, 620, 621 
measure of damages for wrongful withdrawal of support, 63i 
in action for an account, 640, 641 
on wrongful uar.r of right of way, 688 
meers, rights of finder of, 641, 642 

procedure in setting out, 642 , 

“ meere," meaning of, 641 

melioratiiig waste, non-liability of tenant for life for, 618 
metalliferous mine, abandonment or opening of, duty of owner as tO) 628, 629 
' general rules as to safety in,' 620 
' liability for disobedience to mles affecting, 631, 632 
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xaetallifcroua mine, provisions as to management of, 626 
special rules as to safety of. 632 
statute law applicable to, 624 

statntory proi^ions aa to coal mines equally apply to, 
S25, 626 

use of explosives In, provision as to, 629 
ventilation of, provision for, 629 
mine, definition of, 501, 602 

open, what in an, 605 ^ 

when mine censes to be an, 606 
" mine,” what is included in term, 601 
mine-owner, no primd facie right in, to surface, 607 

rights of protection of, where surface taken for Improvements, 
607, 608 

” mineral,” description of term, 602—504 
niinoials, abandonment of right to, when may arise, 537 
how far conveyance of land includes, 649, 550 
implied right to get, on severance of mines from the surface, 683 
inclosuie under private Inclosuro Acta as alTccting, 662, 663 
' nature of right of owner to wrongfully abstracted, 637 
remedies of owner for wrongful abstraction of, 537, 638 
reservation of rentcharge in rcapect of, legality of, 661 

where inclosed land converted into regulated pasture, 
653 


when passing under an enfrancliisemont, .661 
mines, exception of, on conveyance of land, 660, 661 , 

ownership in, what amounts to, 606, 607 

when under the highways, 607 
of, in Gloucestershire, 646 
provision for registiation of title to, 554 
statutory powc'ts of trustees as to working, 617 
mining contracts, duty of purchasers under us to inquiries, 61G 
lease, construction of, 657 

contents of agreement for, 666 

description of parcels in, 667 

infant's land, of, power of the court as to, 628 

lands of Greenwich Hospital, of, by whom granted, 631 

liiiiaiic’s land, of, when committee may giant, 628, 629 

meaning of, 631 

object of insertion of average clause in, 561 
powers of the Colleges of WinchesteJ and Eton to grant, 531 
eccle.>>iiisbical corporations to grant, 533 
limited owner as to grant of, 629 
tenant for life to grant, 630, 531 
univeroilics to grant, 634 
provision for arbitration in, 567 
stamp duty on, 5i57 

when fiduemry owners may grant, 633 
working rights implied by, 667 
licence, nature and form of, 607, 568 
misrepresentation, as a bar to specific performance, 648 
mi.'stake, when contract for sale set osido on ground of, 649 
mortgage, mines, of, form of, 665 

mortgagee in possession, leaseholds, of, liability in respoct of wrongful 

working, 639 

power of to work existing or open new mines, 618 
mining loss of, not chargeable to mortgagor, 618, 619 
remedies of, 666 

sale by, no right to sever the minorals and the surface, 526 
undivided share, of, remedies of, 666 
when foreclosure order may bo obtained by, 666 
mortgagor, effect of opening of new mine by, 518 
new mine,«power of mortgagee in possession to open, 618 
what may constitute a, 606 

Don-nscr, right pf grantoz to excepted minerals not barred by, 636 
notice, abandonment or opening of metalliferous mine, of, provision for giving^ 
f)28 • • 

accident in meta^iferons mines, of, provision foil giving, 627 
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notice, accident in or about a mine, of, provision for, 607, 608 
appointment of check weigher, of, provleion for, 699 
as to opening, abandoning, reopening, or changing name of mine, 
• proTision for, 608 

death of person injured in raining aoeiden^ of, provision for, 608 
noxious vapours, emission of, as a naisance, 682, 69S 

nuisance, arising from mines, non-applioatirai of Public Health Act, 1876, te 
693 

liability of mine-owners in respect of a, 693, 693 
obstruction, inspector of mines, ot, offence of, 609 

private right of way, of, remedies for, 687 
offence, breach of rules regulating metalliferous mine as an, 631, 632 

coal mines, in respect of; procedure on prosecutiem for, 696, 623 
failing to deposit plans of abandoned mines with Secretary of State, 
604 

interference with appointment of check weigher as an, 699 
relating to provisions as to places of workings, 603 
wilful damage to mine fittings os an, 619 
open brickfields, what ore, 606 
gravel pits, what are, 506 
mine, what is an, 606 

when mine ceases to be an, 606 
workings not constituting an, 606, 606 
mines, existence of, as a question of intention, 606 

power of mortgagee in possession to work, 518 
right of limited owners to profits of, 616 
quarries, wliat are, 605 

workings, rights of mining owner on severance as to, 611 
opening, metalliferous mine, of, notice of, when to be given, 628 
outlets and shafts, coal mines, in, regulations as to provision of, 601, 602 
outstroke, nature and effect of liberty of, 568, 669 
“ owner,” as to m<*aning of, 696 

meaning of, in Metalliferous Mines Regulation Act, 1872 . 626 
owner, coal mine, of, limit of power of, to extend hours of labour, 696 
ownership, implied rights incident to, of minerals under the surface, 683, 
684 

in fee simple, mining rights appurtenant to, 610, 611 
joint, rclaticrris existing in case of, 611 
mines, in, what amounts to^ 606, 507 
property in mines, presumed from acts of, 610 
rights incidental to, 636 

parcels, agreement for mining lease, in, necessity for description, 666 
partition, co-owners must call for, not a sale, 626 
partner, indebted, lien of remainiiw partners on share of, 512 
rights of, as to transfer of share, 613 
pal tilers, right in, to assign respective shares, 626 
partnership, dissolution of, in profits, procedure on, 512 

rights of cp-owncTS on, 626 

partner in action for, 613 
mine and profits. In, rights of partners, 612, 613 
working expenses, of, hou treated, 613 
penalties, application of, under the Coal Mines Regulation Acts, 624 
offences in connection tbe court of inquiiWi for, 011 
relating to metalliferons mines, for, 638 
, under thp Coal MiQcs Regulation Acts, for, 596, 623, 624 
penalty, falling to deposit plops of abandoned mine witii Secretary of State, 
604 

failure to observe proTislons relatipg to appointment of coal mines 
manager, 606 

non-provision of ambulapcos, on, 619 
percolation, water, of, natural xi^Rt to permit^ fi80 
plat), abandoned pietalllferous pu^e, of, whep to b6 deposited, 888, 629 
workings of metalliferous mines, of, provlslops to, 637 
“plop,” definition of, ip Mct^HIferops Mines Regplptlop Act, 1872...629 
wbat is Inclpded in term, 802 ■ 

plans, abandoned mines, of, Jirovision for depositing with the Secretary of 
State, 8<H , 
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plansi wotkitigd of coal tmne) ol^ daty <i£ o«raor» as^t, or mauager as to^ 
602, (iOS 

pollution, liability of miue-owiieiB in raspoct of, 692 

posaession, continaancO in, by lessee after giving notice, effoot of, 666 
lecoveTT of,*right of owner as to, 6B6 
power, tenant for life to giant mining leases, of, nature of, 530 
prescription, litnitatlon of right to take toll by, 621 
right of support acquired by, 677 

to get cold. When acquired by, 686 
presumption, acta of ownetshlp, from, extent of, 810 
owneiehip, of, when arising, 607 

principal, liability of, with oohtractor for wrongful withdrawal of support. 682 
proceedings, offences relating to metalliferous mines, how ri^ulated, 683 

under Coal Mines Regulation Acts, for, courts having 
jurlsdicUon, 622 

profit d premdre, bare licence as not amounting to, 668 

creation and nature of mining right as a, 620 
how may be established by copyholder, 620 
licence to mine. In natbre bf, 667 
profit, colliery, from a, how acoxtting, 647 

when none allowed to trespasser In action for dn account, 541 
profile, open mines, of, right of limited owners to take, 616 
promissory note, liability of partner signing, 618 

prosecution, miiie-owncrs, agents, or managers, of, provisions regulating, 
622, 623 

workmen, of, regulation as to notice of, 623 « 

provisional order, Board of Agricultilre and Fisheries, nature of, when effect¬ 
ing inoloaure, 653 

reservation of working rights under, 653 
Public Health Act, 1875, non-application Of provisions of, to mines, 593 
pumping, mine-owner’s liability In respect of, 681 

purchaser, land, of, right to compensdtion where Vendor no title to nuucrals, 
645, 646 

how far affected by notice of mining rights, 646 
liability of, on Working mine before completion, 647 
Tights of, pending completion of sale, 619 
terms which may be imposed npon, as to minerals, 646 
when no Obligation on, to disclose existence of minerals, 647 
purchasers, mining contracts, under, duty of as to inquiries, 646 
quarries, application of mining legal code to, 031 
regulations as to fencing, 634, 635 
lights as to, in Uloucestershire, 660 
statutes applicable to regulation of, 631 
when open, 506 
*' quarry,” definition of, 602 

quiet enjoyment, covenant for, when implied, 666 

hot broken by subsidence, 551 

railway company* extent of riglits of, to enter lands for pilrposc of obtaining 
repairing material, 622, 623 

when damages rOcoVerable against, for rcinoval of minerals, 
642 

power to work mines is vested in, 518 
minerals under, not passed by conveyance of adjoining land, 560 
ownership of mines not presumed to be in owners of a, 607 
railways, statutory provisions relating to support of, 677, 578 
receiver, partnership in profits, of, WbOh may be appointed, 612 
redemptioa action, accountability of mortgagee in possession in a, 539 
register* times of lowmcing find raising meh Ih coal mines, of, provision fox 
keeping, 696 

registered title, conveyance of mines under, form of, 666 
registration of mines* ap^licatloB for, pSooeduxe. 654, 665 

regolatiOhs as to deposit of platis on, 655 
regulations, i^oal mines* m* provision for, 696 

publication of, in coal mines, bow effected, 696 
release, extent ofMOffect of, 644 

relievers, rights of, in Uerbyshlise, 644 ^ 

remainderman, no right in to work mines, 617 

rent, action on covenant fi^ payment of, when may be bri^ghC, 66t 
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tent, amount of, to be set aside by tenant for life as capital money, 533 
li\ocl, object of, 65U, 060 

payment of, provision as to, 560 
. iiirloninity as to, on assignment, clFect of, 662 

nunc in Gloucestershire, of, to whom due, 648, 649 
[layment reserved in licence in nature of a, 668 

lescrved in lease by tenant for life nnder the Settled Estates Act, 
1897, nature of, 530 

roiitcharge, reservation of, in respect of minerals, legality of, 551 
repair, insertion of covenant in mining lease as to, 564 
repairing shift, coal mines, in, extension of hours allowed to, 505 
reports, duty of inspector of mines to make, 610 
inspection of, provision for, 613 

rc'bcisbion, lecciver and manager of mine appointed in action fur, 519 
returns, as to persons employed in metalliferous mines, 626 
duty to make in respect of metalliferous mines, 626 
mines, as to, contents of, 606, 607 

duty of owner, agent, or manager as to, 606, 607 
provision for publication of, 607 
reversioner, no right in to work mines, 617 
right of way, appurtenant to mines, how arising, 585 
as to iiimes in Derbyshire, 643 
direction of, when arising from implication, 687 
effect of excessive user of, 587 
private, lemcdies for obstruction of, 687 
wrongful user of, how restrained, 587 
riparian owner, natural right of, to use of water, 588 

remedies of, for infringement of rigtiis of, 689 
rivers, ownership in mines under, 608 

roads, repair of, provision of allotments for purpose of matt^rial for, 564 
rights of highway authority to obtain repairing material foi, 022 
underground, dimensions of, 617 
royal mines, what arc, 607 
royalties, forms of reservation of, 560, 561 

mines in Gloiiccstcishixc, from, to whom due, 649 
nature and imposition of, 560 
reservation of, on way leaves, 501 

stipulation as to, in agreement for imning lease, 55G 
rules, special, tee special rules. 

“ run with the land,” covenants in mining lease which, 565 
safety lamps, provision for use of, 614 

metalliferous mine, of, general rules as to, 629 
mines, of, general rules as to, 611, GI2 
salt, right of natural support from, 680, 681 

sanitoi'y accommodation, provisions as to, affecting coal mines, 596, 597 

Scotland, as to owuei-ship of submarine mines m, 610 

screening, liability of mine-owner as to, 585 

seam of coal, possession of, not possession of seams beneath, 636 

Boashurc, owiiei&hip of mines under the, 608 

Secretary of State, powers of, as to cancelling certificate of mine manager, 

606, 606 

provision fox depositing plans of abandoned mines with 
the, 604 

" Secretary of State,” mean^g of, 626 

security, power of the court” to order, before giving leave to inspect, 540 
Settled Estate Act, 1877, extent of tenant for life's power of leasing under. 

680 

powers of limited owners under tb^ 523, 524 
Land Acts, form of lease by tenant for life under the, 632 
leasing powers of a tenant for life under, 531 
powers of sole pf tenant for life under, 524 
settlement, effect of provisions of, on mining rights of tenant for life, 516 

investment of moneys arising &om sale under a,* in purchase of 
mines, 624, 526 

severance, no power in mortgagees to create a, on sale, {•25 

rights of mining owner as to open workings on, 611 
sewers, statutory* provisions relating to the support of, 678 
“ shaft,” inclasS}a of “ pit ” in term, 628 . 
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abafts aud outlets, coal mmes io, regulations as to profision of, 601, 602 
attendance of engineman at, provision for, 618 
fencing of, duty of lessee as to, 668 

bberty to sink, effect oi, 658 , 

metalliferous iniaea, of, provision of covers for, 631 

means of signalling in, 630 
provision for fencing and casing, 630 
provision of signals in, 018 
right of lessee to sink, 668 

workmen as to choice of using, 618 
when obligation is on lessee to sink, 668 
“ shift of workmen," meaning of, 594 

shot, provision for inspection of plaice before firing of, 616, 61G 
shots, regulations as to firing, 616 
signals, provision of in metalliferous mines, 630 
regulations as to provision of, 617 
smoke, emission of, as a nuisance, 693, 593 
soil, meaning of, 606 

South Staffordshire, provision for extension of hours of labour in coal mines 
in, 695 

special rules, amendment of, procedure on, 620 
particular subjects of, 621 
publication and observance of, 620, 621 
safety of mine, for, procedure on framing, G20 
specific performance, bars to remedy of, 648 

contract for sale, of, laches a bar to, 548 

mine, of, when decreed, 547,* 648 
minerals to be gotten, of, not 
decreed, 548 

none as to breach of covenant to work continuously, 663 
wbeu decreed m respect of a waylcave, 648 
spoil, appropriation of, 584 

banks, property in, where deposit made under express power, 684 
colliery, right of surface owner on wrongful deposit of, 584 
right to deposit upon surface as incident to working, 684 
springs, when mine-owner liable for injury to, 589, 690 
stamp duty, mining lease, on, 567 

Stannaries Court, nature and lurisdiction of, 638, 639 
publication by tin-bounder m, 636 

Statute of Frauds, application of, to contract of sale of mines, 544 

Limitation, application of, in case of subsidence, 643, 644 

loss f)£ remedy for trespass, trover and account under 
the, 543 

right to recover po«scssion of mines affected by the, 
635 

statutes and special rules, provision for publication of, 621 
statutory declaration, person jircsiding at meeting electing a check weigher, 
of, contents of, 698 

subsidence, application of Statute of Limitation in respect of, 643, 644 
custom to cause, when unreasonable, 676, 577 
right of persons to compensation for, when caused by brine¬ 
pumping, 581 
“ subsoil," meaning of, 004 

summary jurisdiction, courts of jurisdiction of in respect of coal mine offences, 
622 

support, buildings, of, reservation of, on grant of mines, 576 
effect where no provision in statute os to, 678, 679 
implied by grant of land excepting minerals, 676, 676 
in&ingement of right to, what will amount to, 672 
inherent right to compensation for loss of, 579, 680 
liability of contractors and principals for wron^ul withdrawal of, 682 
successive owners *or wrongful witodrawal of, 5SI 
liqjita of natural right to, 671 

measure of damages for wrongful withdrawal of* 682 
imodific|tion of natural right to, 671, 672 
nature of right to, 671 

railways and waterworks, of. statutory provisions relating to, 677, 578 
right of, acquiri^ by prescription, 677 • 
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sdpiHttt, right of;, effeet of grant of aarface on, 572, D73 
from brine or salt, 550, G81 

subjacent mines, 670, 671 
• liighnray autborities, to, 672 

party injured by interference ntth, to an injancLion, 682, 
683 

ttrfaere land purchased Under special statutes, 678, 679 
special provisions as to, 679 

>whcn undertakers have an option to atK^nire, 680 
withdrawal of, by lessee, when lessor not liable for, 681 

licensee, when licensor liable in respect of, 681 
ELirfaco damage, construction of compensation provisions relating tO, 673 

effect of absence of compensation clause relating to, 674, 675 
express liberty to dig pits on the, effect of, 684 

extent of implied rights incident to ownership of minerals under the 
683, 684 

implied right to get minerals on severance of mines from the, 683 
meaning of, 604 

no primd facie right of mine-owners to, 507 

owner, rights of, to share of profits where mines under inclosed 
lands outside the iTdl-est of Dean, 646 
ownership of, in Gloucestershire, 645 

right of lessee to let down the, must be express, 559 

to deposit spoil upon the, as incident to right of working, 584 
let down, when inferred, 579 
rights affecting the enjoyment of the, 583 

of mlnet to use of, in Derbyshire, 64 a 
sale of, excepting minerals, liability of grantor as to, 581, 582 
tenant for life, amount of rent to be set aside by, as capital money, 632 
as to definition of, 531 

extent of leasing powers of, under the Settled Estates Act, 1877 
...630 

to whicii recovered damages the property of, 643 
lease by, under (ho Settled Rand Acte, form of, 632 
leases tliat may be given effect to by a, 532 
leasing powfers of, 629 

liability of, on working new mines or qtaarrles, 614 
mining rights of, effect of provisions of settlement, 516 
powers of leasing of, under the Settled Rand Acts, 631 
sale of, under the Settled Rand Acts, 624 
to grant mining leases, nature of, 630 
right of, to take profits of open mines, 615 
special lease by, power of the court to order, 632 
years, effect of provisions of lease on mining rights of, 615, 616 
liability of, on working new or un worked mines or quarnes, .il i 
tenants in common, when statutory title may be acquired by One of them, 536 
fee simple, mining powers of, 523 

rights of, 610, 511 

“ tenement,” extent of meaning of, 606 
timbering, provision for, 617, 618 _ • 

tin-bounder, incidental rights and liabll ties of, 637, 633 
marking of bounds by, procedure, 637 
nature of interest acquired by, 637 
tin-bounding, custom of, in Cornwall, how right acquired, 635, 636 
l^evon, in, custom as to, 638 

tin. bounds, marking of, 637 , 

renewal of, effect of, oST 
working of, by co-adventurerS, 638 
tithe ore, custom relating to, in DCtbysbire, 644 

absence of| to minerals, dfiect on contract for sale of land, 645 
extent of, acquired by tfospasSer from adjoining mine, 636 
mine, to, not lost by ceasing to work, 536 

right to acquire by passession, 536 
mines, registration of, 564 

questions of, to mines in Detbyshife, how decided,, 644 
transfer, mines imDerbyshire, of, procedure, 644 , 
trespass, action for damages for, amount recoverable in, 638, 639 
actual possession nceessafy to maintain ^n notion for, 639 
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trespass, damages in nature of interest, when allowed is oetioa for, Sll 
forfeitnre of mine in Derbyshire fpr, 642, 648 
liability of mine-owner for, on adjacent mine, 661 
when may be committed by mine-owner, 687, 68S • 

who can maifitain an action for, 839 
trespasser, abandonment by, before title aoqnired, effect of, 686 
adjoining mine, from, extent of title acquired by, m 6 
rights of mine-owner as against a, 635 
troyer, right of owner of severed minerals bo bring an action, for, 616, 617 

to bring action of, in respect of wrongful abstraction 
of minerals, 5S8 
trustees, extent of powers of sale of, 626 

powers of, as to working of mines, 617 
when mining leases may be granted by, 688 
turves, right to cut as a profit d prendre, 53Q, 621 
unauthorised lease, liability of limited owner in respect of, 629 
imivcrsities, leasing powers of, 634 

usual clauses, provisian for insertion of, rights under, 666, 667 
" vein,” definition of, 602 

vendor, contract for sale of land of, effect of absence of title to minerals, 515 
knowledge of, aa to absence of title to minerals, effect of, 645 
liability of pending completion of sale, 519 
" ventilating district," meaning of, 615 
ventilation, metalliferous mine, of, provision for, 629 
mines, of, provision for, €12 

rights of mine-owner in respect of', 692 , 

wages, binding power of partners in mine and profits as bo, 612 

miners, of, deductions from, provisions relating to, 597, 698 
place of payment of, 697 

waste, liability of mortgagee in possession in respect of, 519 
manor, of a, ownership of mines under, 661, 662 
meliorating, non-liability of tenant for life for, 616 
when working of mines by limited owner amounts to, 614 
water companies, powers of, under the Waterworks Clanses Act, 1847...623 
diversion of, by mine-owner, liability in re.speot of, 691 
exclusion of, from mine, proviMon in lease for, 664 
natural right of riparian owner as to, 688 
to permit percolation of, 690 
pollution of, liability of mine-owner in {cspect of, 692 
regulations as to working near accumulation of, 6|6, €17 
Tights as to, in Derbyshire, €13 
watercourse, artificial, right to, how acquired, 688, 689 
waterworks, statutory provisions relating to support of, 677 
wayleave, extent of use of where purpose defined, 586 
general grant qf, effect or, 686 
reservation of royalties on, 561 
right of grantee, when of a definite kind, 686 
when specifio performance will be granted in respect of a, 648 
Weights and Measures Act, 1878, application of, to mining weights and 
scales, €01 

wells, when mine-owner liable fpr injury to, 688, 690 
working, continuous, effect qf covenant as to, 662 

continuously, breach of covenant os to, remedy on, 663 
expenses, partnerships, of, how treated, 613 
improper, habil^ty for damage by unreasonable or, 690, 591 
liability to soiroen and fence, 686 

metailiferODS mines, qf, provision for keeping plan of. 627 
mines in OlQucestearshire, of, how regulated, 649, 660 
object of covenants as to, 662 
protection of specifio area by limiting, 575 
workings, coal mine, of, plans of, d«ty of owner, agent, or manager as to, 
602, 603 

” worknia«,"'msaQina of, 694 

workmen, withdrawal of, in case of danger from gas, provision for, 614 
wrongful abstreiption, minerals, nature of remedies in respeqt of, 638 

when release does not extend to, 644 > 

taking, minerSls, of, nature of right in respftot of, 637 
^ remedies in respect of, 617, 688 
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•cquiesceace, as a defence, 726—730, 749, 760, 762, 763 
action, concurrence of fraud and damage essential to right of, 724, 725 
damages, for, defences to, 726 
< nature of, 724 

parties to an, 736, 736 

form of, where rcpresentee has paid moo^ and received nothing, 746 
misrepresentation, for, nator* and form of relief given in. 742, 
743 

of deceit, 724, 732 

parties to, who may be, 736 

rescission, for, defences to, 746 

form of order and directions in, 743, 744 
actionable damage, what is included in, 705, 706 
acts, representations implied from, 672—676 
actnal inducement, what amounts to, 697 
affirmation of contract, as a defence, 749, 750 
affirmative defence to action, 725, 726 

agent and principal, liability as between, for misrepresentation, 703 

when deemed joint representors, 712 
liability of principal for fraud of, 710, 711 

misrepresentation by, 708, 709 

misrepresentation by, for personal ends as a defence by principal, 732 
representation by, when implied, 712, 713 

made through, effect of, 716 
agreement to take with all faults, when implied, 729 

without inquiry, when representor may lose the benefit or, 
727, 730 

waive inquiry or rescission, effect of, 727, 748 
alteration of position, as an essential to right of action, 703, 724, 740 

kinds of, 704 
meaning of, 703 

ambiguous nature of article, when representation implied from, 676 
statement, burden of proof as to, 680, 681 
assessment, benefits received by icprcscntcc, of, 734 
damages, of, riiJcs for, 732—734 

assignee of representor, defence of misrepresentation by, when valid, 758 

extent of rights of, 763 
liability of, 763, 764 

assignment, bare right to sue for damages not the subject of, 736 

chose in possession, nature of proof required of representee in case 
of, 769 

*’ at all risks," agreement to take, effect of, 728 
auction sales, devices at, representation implied by, 676 
authority, implied, to make representation, 712 

misrepresentation of, nature of, 723, 724 
belief, absence of, when an indication of fraud, 6ji8, 689 

not an Indication of fraud, 693, 694 
irrelevancy of, to question of materiality, 699 
statements of, principles applicable to, 666 
burden of proof, as to damage, 707 ' 

intention of representor, 704, 706 
whether party a represciitec, 717, 718 
in action based on misrepresentation, 677, 680, 681, 701, 70t, 
707, 714, 717, 724, 732, 740, 741 
affirmative defences, 726 ei teq. 

' statutory defence to misrepresentation as to character, 733 

where‘defence misrepresentation, 767 
statement ambiguous, 680, 681 

cause of action, alteration of position must be shown to snstain, 703 
essential elements of, 604, 695, 724, 737 
extent of represestation to be alleged as, 663 
misrepresentation as a, 667, 719 

simple lie, without obligation ^to tell the ‘tiutfa, gives no, 696 
statement as to third party's intention as a. 663 
change of circumstances, duty of representor on, 691, i692 

nature of, 691 , 

characteit, statinory meaning of, 731 

chose in actioilr, assignee of, r^ht to rescind i^> equity, 758 

( 56 ) 



IXOBX. 


MIBRKPRESBNTATION AND FRAUD—cofl«w«*. 

choss in possession, action bj assignee of, from representor, 759 
civil proceedings, when misrepresentation not snbfect of, 721 
class, representoe a member of a, proof required where, 718, 719 

rights of, 716 

co-agents, extent of lift>ilitj between, 709 

company, liquidation of, as bar to relief by rescission, 762 

proceedings to resoind contract to take shares in, form of, 745 . 

concealment, defect of, by device, effect on plea of agreement to take with 
faults, 729, 730 

misrepresentation by, 683, 684 
conduct, representation implied n:om, 672—674, 676 
construction, complex representations, 686, 686 

representation, of, senses of, 679, 680 
mle of, for determining question of falsity, 679 
constructive notice, of no avail in establishing knowledge of truth in repre¬ 
sentee, 726 

contract, affirmation of, as a defence, 749, 760 

induced by misrepreseatstion, nature and limits of rights to avoid, 
737 

marriage, of, no dissolution of, for misrepresentstioo only, 742 
nature of, when induced by misrepresentation, 738, 739 
previous avoidance of, when available as a defence, 730 
proceedings to enforce, misrepresentation as a defence to, 764, 766 
proof of fraud unnecessary to set aside, for misrepresentation, 737, 738 
rescission of, proof required for, 740, 741 

right of representee to, 738 ^ 

sale, of, repi esentations implied in, 672, 673 
unenforccability of, when in fraud of the public, 762 
waive investigation, to, necessity for where waiver set op, 727, 728 
when void or voidable only, 738, 739 
contribution, no right of in tortfeasors, 714 

conveyance, instances where relief granted and refused after, 741, 742 
rights of persons partially interested to set aside, 743 
corporation, incapacity of member to sue, for damages, 73G, 737 
liability of, as representor, 708 
court, procedure on order for sale by the, 746, 746 
credit, questions as to, when of law or fact, 732 

third party, of, statutory plea in case of misrepresentation of, 731 
criminal fraud, acts and omissions amounting to, 7G2 
responsibility, when arising, 668 
damage, actionable, what is included in, 705, 706 

arising from false statement, not always actionable, 707 
concurrence of fraud and, essential to action, 724, 726 
no action lies for, without fraud, 707 
question of, when one of fact, 707 

law, 707 

representation, and, connection between, 706, 707 

when proof necessary, 705 » 

damages, action for^ innocent misrepresentation of authority, ground of, 723 
knowledge of truth as defence in, 726 
nature of, 724 

assessment of, rules for, 732—734 
bare right to sue for, not assignable, 736 
grounds for reduction of, 736 

misrepresentation as a defence to action to recover, 756 
nature of representation entitling representee to, 658 
parties to an action for, 736, 736 
rules in action for, 724 

ds futuro, expressions os to matters, nature of, 664 

statements as to matters, how may be regarded, 661 
deceit, action of, 724 , 

joint and several liability of persons in action for, 714 
defence, acqeptence of compensation in lieu of rescission os a, 747 
acquiescence as a, 726—730, 749, 760, 762, 763 
sffiraatlgn of contract as a, 749, 760 

burden of proof where misrepresentation is a, 767 % 

conditions under Vbich misrepresentation is a vaAid, 766 
impossibility or injustice of specific restitution a^ a, 760, 701 
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defence, knowledge of truth, as a, 720, 747 

niisrepieBeutatloli as a Bround of, 057, 764, 766 
proceedings, to, afiBrmauro pleas da, 725, 726, 746, 747 
' waiver of inquiry as a, 747 , 

delay, wheu no bar to relief, 752 

delivery up of instrument, power of the court to order, in action for reselsitoa, 
748, 744 

disclosure, duty of representor to make, when arising, 691, 693 
dissolution of marriage, misrepresentation alone no ground for, 742 
dividend, payment as a rcpTeseutation, 674 
docnments, cases of representations as to, 670 

consideration of, when must be as a whole, 697, 698 
construction of representation contained in several, 686 
representations as to, nature of, 670 
election, right in representce, extent of, 740 
estoppel, arising from misrepresentation, 667, 658 
effect of, on liability of principal, 713 
evidehce of inducetnent, when must be direct, 690, 697 
exaggeration, when amounting to a representation, 671 
not a representation, 670 

CNCcutory contract, contract to be the subject of rescission must be an, 710, 741 
expectation, statement expressing, nature of, 664 
expj'css representation, how iriay be made, 672 
fact, inducement and materiality when questious of, 701, 702 
matters of opinion stated as a, effect of, 666, 667 
stated as an opinion, effect of, 667 
questions os to credit, when questions of, 732 

of, what are, 686, 087, 701, 706, 707, 714, 717, 732 
relevant matters in determining, 702, 703 
statement as to a document as one of, 670 

of, involving latr, effect of, 668, 609 
statements of. wbat are not, G7b, 071 

false pretence liability of representor where misrepresentation amounts to, 
658 

representation, acts amonnting to, 673 

]oiut liability of persons concurring in a, 708 
rule of law upon which established, 677, 678 
when statement deemed to be, 677 

statement, damage arising from not always actionable, 
707 

when fraudalent, 687—692 

innocent, 689, 692—694 

falsity, omission, sllencoor inaction, when arising from, 681 

rule of law applied in arriving at existence of, 677, 678 
rules for determiuing the question of, 679 

untrue statement becoming true when acted upon, effect on, 679 
what is, 677, 679 
when must have existed, 678 
firm, incapacity of member to sUc, for damages, 736, 737 
fraud, absence of belief amounting to, 688, 689 

not amounting to, 693, €94 
abuse of influence amounting to, 760, 761 
as distinguished from falsity, 687 

coiicurreiice of damage and, essential to right of action for damages, 
724, 726 

coivtracts in, of the public, uncnforceabillty of, 762 
criminal, acts, and omissions amounting to, 762 
exercise of, on third parties, what will amount to, 761, 762 
liability of principal for agent’s, 710, 711 
meaning of, 687 

no action lies for, where no damage, 707 
non-belief in misrepresentation amounting to, 688, 689 
plea of representor defeated by proof of, 747, 748 
proof of, unnecessary in action for rescission, 737, 788 
Tight to complain of, not a marketable commodity, 736 
Bvatutoiy, likture of, 762 
when negiigedee may be evidence of, 698, 694 

othcu than fraaduient misrepresCntdiiOxi, 759, 760 
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fraud, when proved, 689 . 

fraudulent miarepreseutatloa, motive or inteuticm aa aot affeotiog, 690 

nature of, 657 

question as to what is, ona of law, '687 * 
lemcdies for, 719, 780, 72*, 737 
treatment of principal and agent in case of, 712 
nilty knowledge of principal or agent, when immaterial, 711 ** 

honest belief, truth of misrepreseotation, in, effect of, 692 
when absent, w8, €89, 693, 694 
ill^al contract, no relief in case of, 741 

implied misrepresentation, when a purchaser may be guilty of, 673 
representation, acts and conduct amounting to, €75 

as to character in which representor is acting, 675 
oontinning state of Hungs, of a, 675, 676 
what will amount to, 672 

warranty, innocent misrepresentation of authurlLy treated as, 723, 721 
inaction amounting to misrepreecutation, 681—684 
not amounting to misrepresentation, 684 
incompleteness, when amounting to misrepresentation, 683 
indciiiiuty, no right of, in toitfeasois, 714 
inducement, actual, what amounts to, 697 

IS meant by, 695 

cause of action for misrepresentation must show, 695, 724, 737 
evidence of, when must be direct, 696, 697 

iiiti'iition to induce, mnst bo proved on allegation of, 695, 696 
must be acted upon, 695 « 

when a question of fact, 701, 702 
law, 702 

influence, abuse of, amounting to fraud, 760, 761 

information, statements as to, pniioipios applicable to, 665 

innocent misrepresentation, no unity of piiric,|[>al and agiMit in case of, 712 

remedies in case of, 721, 737 

Tight to damages for, based upon implied war* 
ranty, 723 
what IS, 692 

principal, liability of, for fiaud of agent, 708, 710 
inquiry, agreement to waive, as a defence, 787, 728, 747 
intention, os to niduccmcnt, when, prcnumed, 696, 697 
immateriality of representor’s, 690 
representor, of, burden of proof os to, 704, 705 
statement of, as a fact, 660 
where statement of, is a representation, 659, 660 
interest, repayment of money with, power of the court to ordir, 74 4 
joint representors, burden of proof in case of, 714 

liability of, for purposes of rescission, 713 
persons concurring deemed to be, 708 
when principal and agent deemed to be, 712 
ju* tertii, intcivcntion of, to prevent rescission, 751, 752 
knowledge of truth, repreacniee’s, aa a defence, 726, 747 
laches, when no bar to relief, 752 

law, construction of representation as material or as an actual indiicemcnt^ 
when a question of, 702 
questions as to credit, when questions ot, 732 

of, what are, 686, 687, 702, 705, 707, 714, 717, 782 
statements of fact involving, effect of, 668 

separately from fact, how far a representation, 6C9 
species of, 688 

“ lie appurtenant,” definition of, 605 

liquidation, company, of a, as a bar to relief by way of rescission, 752 
** making a market,” a misrepresentation, 67S 
“ making good,” doctrine of, 721 —763 

marriage, misrepresentation alone no ground for dissolution of, 743 
luateriaiity, actual iudueemont to be showq irrespecUve of, 698 
belief irrelevant to question of, fl99 
burden of proof as to, 701 ea. 

definiUon^f, 698, 699 » ^ 

special circumstances which may constitotCi 699, 700 
when a qi^tion of fact, 701, 702 | 
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materiality, when a queation of law, 702 
matter of fact, statement must be of a, 669 
measure of damage, rules for ascertaining, 733—735 
misresresentation, actual inducement must be sho)>rn in action for, 695 
agent, by, effect on co-agent, 709 
for personal ends, 732 
liability of prlnuipal for, 708—710, 732 
alteration of position must be shown In action for, 703 
authority, of, nature of, 723, 721 

burden of proof jn actions based on, 677, 701, 701, 707, 
711, 717, 721, 710, 711 
‘Where defence is, 767 
coses in which set up by representee, 755 
conduct amounting to, €72—676 

defence to action by assignee of representor of, when valid, 

768 

representee, 761 et $eq. 

essential elements necessary to proceedings for, 691 
essentials of, 659 

fraudnient, intention or motive as not affectlDg, 690 
remedies for, 719, 720, 721, 737 
honest t clief in truth of, effect of, 692 
inaction amounting to, 681—681 
inducement not necessarily the sole cause, 097 
innocent, meaning and effect of, €92 

remedies in case of, 721, 737 
joint and several liability in action for, 708, 711 
liability of principal and ag^-ut for, 708—713, 732 
nature and form of relief in action for, 732, 712 

limits of right to avoid contract induced by, 737 
of contract induced by, 738, 739 
non-belief in truth of, as amounting to fraud, 689 
non-disclosure amounting to, 667, 683, 681, 760 
omission amounting to, 682 
party liable in action for, 708 

rule of law os to ascertaining when there has been, 677, 678 
third party's credit, of, statutory plea in case of, 731 
what constitutes, 677 
when actionable, 719 

becoming fraudnient in change of circumstances, 691, 
692 

may be set up as a defence, 761, 765 
not the subject of non-statntory action in civil pro* 
ceedings, 721 

mistafce, misrepresentation distinguished from, 657 
motive, immateriality of representor’s, 690 
negligence, dishonesty not imputed by, 692, 693 

representation, honest belief m truth of, not affected by, G92, 093 
when may be evidence of fraud, 693 
negotiable instruments, special rules as to defences in case of, 768, 769 
non-belief, meaning of, 689 

misrepresentation, in, as amounting to fraud, 688, 669 
when proof of existence of necessary, 691 
non-disclosure, when amounting to misrepresentation, 657, 683, 684, 760 
omission, duty of representor as to, 682, 683 
falsity arising from, 681 

sufficient to amount to a misrepresentation, 682, 683 
opinion, implication from expression of, not affected by difficulty of proo^ 
666 

statement of fact as an, effect of, 667 

matter of, as Vine of fact, effect of, 666, 667 
principles applicable to, 665 

third party, of, principles applicable to statement th^'to^ 660 
oppression, fraud arising foom, 760, 761 
parties proceedings, who may be, 736 et $eq., 763 et te^. 

representation, who are deemed, 708 et 'teq. 
partner, represe^tion made by, effect of, 713 
I to, effect of, 716 
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" passing off," representation by, conduct implied from, 670 
personal injiuy, amounting to actionable damage, 706 
personation by acts, as a representation, 675 
possession, physical resMnptiou of, rights as to, 74.6 
principal and agent, composition of, in law, 710, 711 

liabilityJbctween, for misrepresentation, 708—713, 732 
when d&med joint representors, 712 
defence of misrepresentation by agent for personal ends, 732 
liability of, by estoppel, 713 

ratification, 713 

proceedings, defences to action for damages, 725 

rescission, 746 

parties to, who may be, 736, 753 
promise and representation, distinction between, 661, 662 
how far a question of law or fact, 663 
statement regarded only as a,, 661 
prospectus, function of, when exhausted, 719 
representation by, 719 

statutory modidcation of law as regards, 737 
public, representation made to the, 715, 710, 718 

pulFers, employment of, representation by conduct implied from, 676 
puffing, nature of, 670, 671 

when may amount to a representation, 671 
purchaser, goods of, representation implied by act of, 672 
ratification, liability of principal by, 713 
reckless statements, effect of, 689 
relief, nature of, by rescission, 742, 743 

remedies, fraudulent misrepresentation, for, nature of, 720, 724, 737 
representation and damage, connection between, 706, 707 
promise, distinction between, 601, 662 
authority of agent to make, when implied, 713, 713 
complex, how construed, 686, 686 
construction of, 679, 680 

continuing, becoming false or true after acted upon, ellect 
of, 678, 679 

date at which, must be shown to have been false, 678 

duty of leprchentee as to meaning of, 698 

ei-sentials of, 658, 659 

exaggeration when not a, 670 

e\pri«a, what ainonnts to, 672 

hoiv far a question of law or fact, 663 

implied, acts and conduct amounting to, 672—670 

issue or delivery of fully paid shares as a, 671 

modes of, 671—^176 

number of persons necessary to make, 659 
parties to the, who are, 708 et seg. 
puffing, when amounting to, 671 

questions of law and fact as to meaning of, 686, 687 
statement of expectation, hope or fear, when may be a, 604 
fact involving law as a, 668 
intention, when a, 659. 060 
law as amounting to, 668 

separately from fact, bow far a, 669 
opinion, belief, and information, when amount¬ 
ing to a, 666—667 
transactions involving a, 674, 676 
when deemed to be false, 677 

fraud as well as falsity essential to right of action for, 687 
withdrawal of, 679 

Tcpresentee, assignee of, extent of rights of, 753 
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sale by the court, procedure on order for, 746, 746 

contract of, representations implied from, 672, 673 
of land, statutory procedure on questions arising out of the, 746 
shareholder, incapacity of, tq sue company for damages, 736, 737 
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